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Page  v.  Louisville  &  N.  R.  Co. 

{Supreme  Court  of  Alabama,  Feb.  6,  jooi.) 
[29  So.  Rep.  676.] 

Waiting  Rooms— Duty  to  Maintain.*— The  common  law  does  not  impose 
upon  a  railroad  company  the  duty  of  establishing  and  maintaining  a 
comfortable  waiting1  room  at  stations  for  persons  intending  to  become 
passengers  on  its  trains ;  and  no  such  duty  exists  unless  imposed  by  the 
charter  of  the  company,  or  by  a  statutory  regulation,  or  by  some  other 
legislative  authorization  conferring  the  power  upon  a  railroad  commis- 
sion to  impose  such  duty. 

Same — Same— Statute — Pleading. — In  order  to  maintain  an  action 
against  a  railroad  company  under  the  statute  for  damages  resulting 
from  a  failure  to  establish  and  maintain  a  depot  sufficient  for  the  accom- 
modation of  passengers  in  a  given  town  (Code,  p.  974  ;  Acts  1896-97,  p. 
966),  it  is  necessary  that  the  complaint  should  aver  that  the  defendant's 
road  was  being  operated  through  the  corporate  limits  of  the  particular 
town,  and  that  said  town  had  more  than  1,000  inhabitants. 

Same — Same— Same. — While  the  statute  confers  authority  on  a  rail- 
road commission  to  require  railroads  to  maintain,  at  stations  along  their 
lines,  sufficient  waiting  rooms,  suitably  heated,  etc.,  for  the  comfort  of 
passengers  (Code,  §  3451),  where,  in  an  action  brought  to  recover  dam- 
ages against  a  railroad  company  resulting  from  a  failure  to  maintain  a 
suitable  waiting  room  at  a  station  along  its  road,  the  complaint  contains 
no  averments  that  the  requirement  above  referred  to  was  ever  made  by 
the  railroad  commission  with  reference  to  the  particular  station,  no 
duty  is  shown  to  exist  from  the  defendant  to  the  plaintiff  under  such 
statute,  and  no  cause  of  action  is  stated  thereunder. 

Authority  to  Contract  for  Non  Compos  Mentis. — The  next  friend  of  a 
non  compos  mentis  is  wholly  without  authority  to  make  a  contract  that 
is  binding  upon  her  or  her  estate,  and  it  is  only  by  a  guardian  regularly 
appointed  that  contracts  can  be  made  binding  upon  a  non  compos  mentis. 

Appeal  from  circuit  court,  Conecuh  county;  John  P.  Hub- 
bard, Judge. 

Action  by  Jennie  Page,  through  her  next  friend,  Ben  Page, 
against  the  Louisville  &  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Affirmed. 

The  complaint,  as  originally  filed,  contained  two  counts.  In 
the  first  count,  after  averring  that  the  defendant  was  a  corpo- 
ration "  operating  a  railroad  across  the  state  of  Alabama  and 

♦See  State  v.  Kansas  City,  etc.,  Ry.  Co.  (La.),  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  461,  and  t.ote,  472  et  seq. 
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through  Conecuh  county,  in  said   state,  then  averred  that  on 
December  14,  1898,  the  plaintiff,  through  her  next  friend,  Ben 
Page,  told  the  defendant's  agent  at  Evergreen,  Alabama,  that 
the  plaintiff,  who  was  in  delicate  health,  was  going  to  take  a 
train  next  morning  at  3:36  o'clock  a.   m.,  and  requested   said 
agent  to  have  a  fire  in  the  waiting  room  of  the  depot  when  the 
plaintiff  arrived;  that  the    defendant's    said  agent  assured 
plaintiff,  through  her  next  friend,  that  there  would  be  a  Rood 
fire  in  the  waiting  room  when  the  plaintiff  came  there  to  take 
the  train  referred  to ;  that,  relying  upon  the  promise  of  the  de- 
fendant, through  its  agent,  to  have  a  fire  in  the  waiting  room, 
the  plaintiff  went  to  the  waiting  room  on  the  morning  of 
December  15th,  and  purchased  a  ticket  over  the  defendant's 
road,  for  the  purpose  of  becoming  a  passenger  on  the  defend- 
ant's train  which  was  scheduled  to  leave  at  3:36  o'clock  a.  m. ; 
that  said  train  was  two  hours  late,  and  that  during  this  period, ' 
and  while  plaintiff  was  waiting  for  said  train,  she  requested  the 
agents  and  employees  of  the  defendant  to  make  a  fire  in  said 
waiting  room,  but  the  defendant's  agents  and  employees  did 
not  comply  with  her  request ;  that  at  such  time  it  was  very 
cold;  that,  by  reason  of  defendant's  negligence  and  failure  to 
have  a  fire  in  said  waiting  room  at  the  time  hereinbefore 
mentioned,  she  (plaintiff)  was  subjected  to  the  intense  cold 
and  low  temperature  of  said  waiting  room  for  nearly  two  hours, 
during  which  time  she  suffered  great  pain  and  discomfort,  as 
the  result  of  which  she  was  thrown  into  violent  spasms  or  fits, 
which  caused  her  great  agony  and  intense  suffering. ' '     In  the  . 
second  count  of  the  complaint  the  negligence  complained  of 
was  the  failure  of  the  defendant  to  have  a  fire  in  its  waiting 
room  at  Evergreen  at  the  time  referred  to,  when  the  weather 
was  intensely  cold.     To  the  first  count  of  the  complaint  the 
defendant  demurred  upon  the  grounds:     (1)  That  it  does  not 
show  that  the  agent  of  the  defendant,  whom  plaintiff's  next 
friend  informed  of  her  condition,  had  charge  of  the  defendant's 
depot,  or  had  any  duty  or  authority  with  reference  to  the 
waiting  room ;  (2)  that  the  name  of  the  agent  of  the  defend- 
ant referred  to  is  not  shown;  (3)  that  it  does  not  show  that 
there  was  any  duty  resting  upon  the  defendant  or  its  agent  to 
have  a  fire  in  said  waiting  room ;  (4)  that  there  was  no  con- 
tract shown  by  said  count  between  the  plaintiff  and  the  de- 
fendant.    To  both  the  first  and  second  counts  the  defendant  de- 
murred upon  the  following  grounds :  (i)That  it  is  not  shown  in 
either  of  said  counts  that  the  defendant  had  ever  been  required 
by  the  railroad  commission  of  Alabama  to  have  a  waiting  room 
for  the  convenience  of  passengers  at  Evergreen ;  (2)  because 
it  is  not  shown  in  either  of  said  counts  that  the  plaintiff  was, 
at  the  time  of  the  agreement  alleged,   a  passenger.     These 
demurrers  were  sustained.     Thereupon  the  plaintiff  amended 
her  complaint  by  adding  three  other  counts,  numbered,  3,  4, 
and  5.     Each  of  these  counts  was  substantially  the  same  in 
their  averments  of  negligence.     Defendant's  duty  towards  the 
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plaintiff  was  the  same  in  these  counts  as  stated  in  the  first 
count,  with  the  following  exception:  In  the  third  count  it 
was  averred  that  the  alleged  agreement  or  promise  to  have  a 
fire  in  the  waiting  room  was  made  to  the  plaintiff  by  her  next 
friend  with  S.  Demming,  who  was  agent  of  defendant  at 
Evergreen,  "who  had  charge  of  said  depot,  and  had  authority 
with  reference  to  keeping  the  waiting  room  at  said  depot  in 
a  suitable  condition  for  the  comfort  and  safety  of  passengers" ; 
and  it  was  further  averred  in  this  count  that  it  was  the  duty 
of  the  defendant  to  have  a  fire  in  said  waiting  room  when  the 
plaintiff  arrived  at  said  depot.  In  the  fourth  count  it  was 
averred  that  the  alleged  agreement  or  promise  was  made  with 
"defendant's  agent  at  the  depot  at  Evergreen,  Alabama,  who 
had  charge  of  said  depot,  and  had  authority  with  reference 
to  keeping  the  waiting  room  at  said  depot  in  suitable  con- 
dition for  the  comfort  and  safety  of  passengers, ' '  etc.  It  was 
averred  in  this  count  that  it  was  the  duty  of  the  defendant  to 
have  a  fire  in  the  waiting  room  at  the  time  mentioned.  In 
the  fifth  count  there  was  no  agreement  or  promise  alleged  to 
have  been  made  by  the  defendant's  agent  to  the  next  friend 
of  the  plaintiff,  but  it  was  alleged  that  the  plaintiff  went  to 
the  depot  of  the  defendant  and  purchased  a  ticket  for  the  pur- 
pose of  becoming  a  passenger  on  defendant's  train;  that  the 
weather  was  intensely  cold,  and  that  the  temperature  of  the 
defendant's  waiting  room  was  far  below  freezing  point :  that 
the  plaintiff  was  in  delicate  health;  that  the  train  which  she 
expected  to  take  was  two  hours  late;  "that  during  this 
period  plaintiff  had  to  remain  in  said  waiting  room,  not  know- 
ing exactly  what  time  said  train  would  arrive,  without  any  fire 
or  other  protection  from  the  cold,  as  a  proximate  consequence 
of  which,  and  by  reason  of  the  negligent  failure  of  a  person  in 
the  employ  of  the  defendant,  who  had  superintendence  in- 
trusted to  him  over  said  depot  and  waiting  room,  and  while 
in  the  exercise  of  such  superintendence  negligently  failed 
*  *  *  to  take  due  and  proper  precaution  to  provide  a  fire 
for  said  waiting  room,  or  to  otherwise  warm  it  up,  *  *  * 
plaintiff  suffered  great  agony,"  etc.  To  each  of  these  counts 
of  the  complaint  the. plaintiff  demurred  upon  several  grounds, 
which  were,  in  substance,  as  follows:  (i)  That  there  was  no 
duty  shown  in  either  of  said  counts,  on  the  part  of  the  defend- 
ant, to  maintain  a  fire  in  the  waiting  room ;  (2)  that  it  was 
not  shown  that  there  was  any  valid  or  binding  agreement  be- 
tween the  plaintiff  and  the  defendant  to  provide  a  fire ;  (3) 
that  there  was  no  consideration  for  the  alleged  promise  or 
undertaking  on  the  part  of  the  agent  of  the  defendant ;  (4) 
because  the  next  friend  of  plaintiff  had  no  authority  to  make  a 
contract  for  her,  she  being  a  person  of  unsound  mind;  (5) 
that  it  was  nowhere  averred  or  shown  that  the  railroad  com- 
mission of  Alabama  had  made  any  requirements  of  the  defend- 
ant as  to  its  accommodation  of  passengers  at  Evergreen  at  the 
time  of  the  injurv  complained  of.     The  demurrers  to  the  sev- 
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eral  counts  of  the  amended  complaint  were  sustained,  and,  the 
plaintiff  declining  to  plead  further,  judgment  was  rendered  for 
the  defendant.  The  plaintiff  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  upon  the  pleadings. 

J.  F.  Jones,  for  appellant. 

Thos.  G.  &  Chas.  P.  Jones,  for  appellee. 

TYSON,  J.  The  case  of  Railroad  Co.  v.  Thompson,  77  Alat 
448,  relied  upon  bv  appellant,  falls  far  short  of  holding  tha 
under  the  common  law  the  defendant  was  under  the  duty  of 
establishing  and  maintaining  a  comfortable  waiting  room  at 
its  stations  for  persons  purposing  becoming  passengers  on  its 
trains.  An  examination  of  the  cases  bearing  on  this  question 
discloses  that  no  such  duty  exists,  unless  imposed  by  the 
charter  of  the  defendant  or  by  a  statutory  regulation,  or  by 
some  other  legislative  authorization  conferring  the  powers 
upon  a  railroad  commission  to  impose  the  duty.  People  v. 
New  York,  L.  E.  &  W.  R.  Co.,  104 N.  Y.  58,  9  N.  E.  856;  Rail- 
road Co.  v.  Washington,  142  U.  S.  492,  12  Sup.  Ct.  283,  35 
L.  Ed.  1092,  and  authorities  therein  cited.  When  legislative 
enactments  declared  the  duty,  the  courts  will  enforce  it. 
Such  regulations  are  a  proper  exercise  of  police  power  by  the 
legislative  body.  23  Am.  &  Eng.  Enc.  LawOst  Ed.)  118,  and 
notes  1  and  2. 

The  act  of  the  general  assembly  approved  February  15,  1897 
(page  974,  Code),  requires  a  railroad  company  operating  its 
road  through  the  corporate  limits  of  an}r  incorporated  town 
or  city  of  more  than  1,000  inhabitants  to  establish  and  main- 
tain one  or  more  depots  within  such  corporate  limits  sufficient 
for  the  accommodation  of  passengers  and  the  storage  of  freight. 
Whether  the  duty  imposed  by  this  act  requires  the  mainte- 
nance of  a  warm  and  comfortable  waiting  room  during  cold 
weather  for  passengers  it  is  unnecessary  to  decide,  for  the  rea- 
son that  there  is  no  averment  in  any  count  of  the  complaint 
that  defendant's  road  was  being  operated  through  the  corpo- 
rate limits  of  the  town  of  Evergreen,  and  that  said  town 
had  more  than  1,000  inhabitants.  In  the  absence  of  these 
averments  it  is  clear  that  the  plaintiff  has  failed  to  bring  her 
case  within  the  provisions  of  this  act. 

Section  3451  of  the  Code  confers  authority  on  the  railroad 
commission  to  require  railroads  to  maintain  a  sufficient  sitting 
or  waiting  room,  suitably  heated,  etc.,  for  the  comfort  of 
passengers ;  but  there  is  no  averment  in  either  of  the  counts 
of  the  complaint  that  such  requirement  was  ever  made  with 
reference  to  the  station  or  depot  at  Evergreen.  No  duty  is 
therefore  shown  in  this  respect. 

The  theory  that  the  defendant  was  bound  to  heat  the  room 
by  reason  of  a  promise  made  by  its  agent  to  the  plaintiff's 
next  friend  is  wholly  untenable.  Suffice  it  to  say,  the  plain- 
tiff being  a  non  compos  mentis,  her  next  friend  was  wholly 
without  authority  to  make  any  contract  that  would  bind  her 
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or  her  estate.     Contracts,    to  be  binding,   must  be  mutual. 
Clearly,  if  both  were  not  bound,  neither  was. 

The  several  counts  of  the  complaint  failing  to  sufficient^' 
aver  a  state  of  facts  showing  the  duty,  the  breach  of  which 
was  complained  of,  there  was  no  error  in  sustaining  the 
demurrer  to  each  of  them.     Affirmed. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Linam  et  al. 

{Supreme  Court  of  Arkansas,  Feb,  2,  /go/.) 

[60  S.  W.  Rep.  951.] 

Carriers — Ejection  of  Passenger — Damages.* — Where  a  passenger 
purchases  a  ticket  to  a  certain  city,  and  on  arriving  within  a  few  miles 
thereof  the  train  is  boarded  by  a  quarantine  guard,  which  forbids  any 
one  from  entering  the  city  limits,  whether  the  passenger  was  there 
ejected  by  the  conductor,  or  left  the  train  at  the  request  of  the  guard, 
is  immaterial  in  an  action  against  the  railroad  company  for  damages, 
as  they  would  be  nominal  in  any  event. 

Appeal  from  circuit  court,  Hot  Springs  county ;  Alexander 
M.  Duffie,  Judge. 

Action  by  W.  B.  Linam  and  R.  E.  Ebbs  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals.     Reversed. 

Dodge  &  Johnson,  for  appellant. 

E.  H.  Vance  and  Wood  &  Henderson,  for  appellees. 

BUNN,  C.  J.  W.  B.  Linam  and  R.  E.  Ebbs  each  brought 
his  suit  against  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  for  being  wrongfully  put  off  one  of  its 
trains  by  the  conductor  thereof,  each  laying  his  damages  at 
$500.  Verdict  in  each  case  for  plaintiff  for  $100,  and  judgment 
accordingly,  from  which  defendant  appealed.  The  two  cases 
were  tried  as  one ;  the  pleadings  being  the  same,  and  both 
resting  upon  the  same  state  of  facts. 

On  the  afternoon  of  the  27th  September,  1898,  the  plaintiffs 
purchased  first-class  passenger  tickets  from  defendant's  agent 
at  Malvern  for  Arkansas  City,  and  took  passage  on  one  of 
defendant's  passenerer  trains  at  once.  Thev  remained  over 
night  at  Little  Rock  en  route,  and  took  the  train  direct  to 
Arkansas  City  on  the  morning  of  the  2§th,  and  reached  Mo 
Geehee,  the  last  station  before  reaching  their  destination, 
where  the  Arkansas  City  branch  road  leaves  the  main  line, 
and  took  dinner  there.  When  the  branch-line  train  started 
out  from  McGeehee  the  plaintiffs  got  on  the  platform  of 
the  passenger  coach  and  rode  thereon  until  they  reached  the 
junction,  about  half  mile  distant ;  and  there,  they  allege,  the 
conductor  of  that  train  ejected  them  from  the  cars,  and  they 
were  thus  prevented  from  pursuing  their  journey  to  Arkansas 

•See  generally,  S  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  697  et  seq. 
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City,  their  destination.  The  question  in  this  case  is  whether 
plaintiffs  were  put  off  the  train  by  the  conductor,  or  got  off 
voluntarily,  rather  than  go  on  further,  to  a  point  within  two 
miles  of  Arkansas  City,  and  there  encounter  a  quarantine 
guard,  acting  under  rigid  orders,  as  they  had  been  informed, 
and  be  put  off  in  a  desolate  swamp,  without  accommodations 
or  conveniences  of  any  kind.  There  is  evidence  tending  to 
support  the  latter  view  of  the  question.  Be  this  as  it  may, 
however,  the  evidence  shows  that  plaintiffs  suffered  no  dam- 
age whatever  in  being  put  off  the  cars,  if  that  was  the  case, 
aqd  at  furtherest  they  were  entitled  to  nominal  damages  only, 
if  any.  Therefore  the  verdict  is  not  sustained  by  the  evi- 
dence, and  for  that  reason  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Florida  Cent.  &  P.  R.  Co.  v.  Rudulph. 

(Supreme  Court  of  Georgia,  March  28,  igor.) 
[38  S.  E.  Rep.  328.] 

Injury  to  Passenger — Presumption  of  Negligence.* — After  it  has  been 
shown  that  a  person  was  injured  by  the  running  of  a  locomotive  or 
train  of  cars,  the  right  of  the  injured  person  to  recover  damages  for  such 
injury  is  dependent  upon  the  question  whether  or  not  the  company  was 
negligent.  The  law  raises  the  presumption  that  it  was.  This  presump- 
tion casts  on  the  company  the  burden  of  introducing  evidence  to  show 
that  it  was  not ;  otherwise,  a  recovery  may  be  had  on  the  presumption. 
The  presumption  is  overcome  only  when  the  evidence  is  sufficiently 
strong  to  show  due  care.  When  the  company  has  introduced  evidence 
which  would  warrant  the  conclusion  that  it  did  show  such  care,  and 
there  is  evidence  to  the  contrary,  the  question  of  negligence  is  an  open 
one,  to  be  finally  determined  by  the  jury.  See  1  Greenl.  Ev.  §  14w. 
(a)  There  was  no  error  in  the  refusal  to  charge,  nor  in  the  charge  com- 
plained of.  under  this  view  of  the  law. 

Same — Same — Rebuttal. — When,  after  the  submission  of  evidence 
which  authorized  the  jury  to  determine  that  the  plaintiff  was  injured  by 
a  derailment  of  the  defendant's  train  of  cars,  the  plaintiff  rested  her 
case  on  the  presumption  of  negligence  raised  by  the  law,  and  the  de- 
fendant introduced  evidence  showing  that  at  the  time  of  the  derailment 
the  train  was  being  run  at  a  reasonable  rate  of  speed  ;  that  the  track  and 
roadbed  were  in  first-class  condition  ;  that  the  cause  of  the  derailment 
was  a  freshly-broken  flange  on  one  of  the  wheels  of  a  car;  that  the 
wheel  was  properly  made,  and  before  being  used  was  thoroughly  tested 
at  the  manufactory,  again  tested  before  being  placed  under  the  car,  and 
was  inspected  during  the  trip  the  day  the  accident  occurred,  and  was 
apparently  in  perfect  condition, — and  such  evidence  was  not  only  uncon- 
tradicted, but  was  the  only  evidence  introduced  as  to  the  cause  of  the 
derailment,  the  presumption  was  rebutted,  and  in  the  absence  of  proof 
of  negligence  a  verdict  for  the  plaintiff  was  not  sustained  by  the  evidence. 
Railroad  Co.  v.  Wall,  7  S.  E.  639,  80  Ga.  202. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Camden  county;  Joseph  W. 
Bennet,  Judge. 

Action  by  Margaret  Rudulph  against  the  Florida  Central  & 

•See  generally,  Whitney  v.  New  York,  etc.,  R.  Co.  (C.  C.  A.)i  19  Am.  & 
Eng.  R.  Cas.,  N.  S.f  184,  and  foot-note,  185. 


Am  &  Eng  CARRIBKS  OF  PASSENGERS  7 

RCas 

Townsend  v.  Nashville,  C.  &  St.  L.  Ry 

Peninsular  Railroad  Company.     Judgment  for  plaintiff,   and 
defendant  brings  error.     Reversed. 

Osborne  &  Lawrence  and  Crovatt  &  Whitfield,  for  plaintiff 
in  error. 

Courtland  Symmes,  for  defendant  in  error. 

Per  Curiam.     Judgment  reversed. 


Townsend  v.  Nashville,  C.  &  St.  L.  Ry. 

{Supreme  Court  of  Tennessee,  Dec.  75,  /goo.) 

[61  S.  W.  Rep.  56.] 

Railroads — Passengers —  Injury — Alighting —  Negligence — Pleading — 
Sufficiency.* — A  declaration  alleged  that  plaintiff  was  standing  on  the 
platform  of  one  of  defendant's  trains,  when  it  went  into  the  depot  sheds, 
having  been  unable  to  secure  a  seat ;  that  the  whistle  was  blown  and 
the  station  announced,  and  the  train  slowed  up  for  passengers  to  alight, 
so  that,  when  it  came  to  the  usual  place  of  stopping,  plaintiff,  thinking 
it  had  stopped,  and  being  impliedly  invited  to  alight  by  the  conduct  of 
the  trainmen,  stepped  off,  and  as  he  did  so  the  cars  lurched  forward, 
throwing  him  down.  Held,  that  a  demurrer  to  the  declaration  was  prop- 
erly sustained,  because  of  the  absence  of  a  definite  averment  that  the 
train  had  stopped  as  a  matter  of  fact. 

Appeal  from  circuit  court,  White  county;  W.  T.  Smith, 
Judge. 

Action  for  injuries  by  W.  M.  Townsend  against  the  Nash- 
ville. Chattanooga  &  St.  Louis  Railway.  From  an  order  sus- 
taining a  demurrer  to  the  declaration,  plaintiff  appeals. 
Affirmed. 

Snodgrass  &  Fancher  and  Story  &  Kirby,  for  appellant. 
Jarvis,  Hill  &  Jarvis,  for  appellee. 

WILKES,  J.  This  is  an  action  against  a  common  carrier 
for  personal  injuries  sustained  by  the  plaintiff  while  attempt- 
ing to  alight  from  a  train.  There  was  a  demurrer  to  the 
declaration,  which  was  sustained,  and  the  suit  was  dis- 
missed, and  plaintiff  has  appealed  to  this  court,  and  as- 
signed as  error  the  sustaining  of  the  demurrer.  So  much 
of  the  declaration  as  is  material  is  that  the  train  was  coming 
into  the  depot  sheds  at  Nashville.  Plaintiff  was  standing 
upon  the  platform,  having  been  unable  to  secure  or  hold  a 
seat  for  some  distance  before  reaching  Nashville,  as  the  coach 
was  crowded.  The  railroad  employees  in  charge  of  the  train 
blew  the  whistle,  rang  the  bell,  and  announced  the  station  as 
they  approached  the  depot.  The  train  slowed  up  for  passen- 
gers to  alight  and  when  it  came  to  the  usual  place  of  stop- 
ping it  had  come  to  a  stop,  or  so  near  to  a  stop  that  plaintiff 
thought  it  had  stopped,  and  it  appeared  to  have  stopped,  and, 

•As  to  whether  it  is  contributory  negligence  for  a  passenger  to  alight 
from  a  moving  car  at  the  invitation  of  the  conductor,  see  Rickert  v. 
Southern  Ry.  Co.  (N.  Car.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  162,  and  note, 
164  et  seq. 
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by  the  conduct  of  defendant's  conductor  and  employees  in 
charge  of  the  train,  plaintiff  was  impliedly  invited  to  alight 
from  the  train.  At  the  moment  the  plaintiff  stepped  off  the 
step  on  which  he  had  been  forced  to  stand,  and  was  in  the  act 
of  alighting  from  the  train,  the  engineer  negligently  and  wrong- 
fully caused  the  cars  to  lurch  forward  by  a  violent  jerk,  which 
threw  him  off  his  feet  on  the  floor  of  the  shed,  breaking 
both  bones  of  his  wrist  or  forearm.  We  are  of  opinion  this 
declaration  fails  to  state  a  cause  of  action.  The  blowing  of 
the  whistle,  ringing  of  the  bell,  and  calling  out  the  name  of 
the  station  is  not  an  implied  or  express  invitation  to  alight  at 
once,  but  is  merely  a  warning  to  be  ready  to  alight  when  the 
car  comes  to  a  stop.  The  principle  governing  the  case  is 
stated  in  Railroad  Co.  v.  Massengill,  1 5  Lea,  328.  A  passen- 
ger who  steps  from  a  moving  train  does  so  at  his  peril,  and, 
to  absolve  him  from  all  contributory  negligence,  he  must  wait 
until  the  train  has  in  fact  stopped.  He  cannot  recover  upon 
his  belief  that  it  had  stopped,  or  had  come  so  near  to  a  stop 
as  to  induce  him  to  believe  it  had  stopped.  His  mistake, 
though  innocently  made,  is  not  a  matter  upon  which  liability 
of  the  road  can  be  predicated.  If  he  was  not  misled  by  the 
acts  of  the  railroad  employees  or  by  their  specific  directions 
to  alight,  he  must  see  that  the  train  has  in  fact  stopped,  and, 
if  he  do  not,  he  takes  the  risk  of  injury  upon  himself  if  he 
attempts  to  alight.  The  pivotal  question  in  this  case  is  not 
whether  the  plaintiff  was  excusable  in  being  on  the  steps  of 
the  platform  because  he  could  not  or  was  not  furnished  a  seat, 
.but  did  he  exercise  proper  care  in  alighting,  and  had  the  train 
in  fact  stopped  when  he  attempted  to  get  off?  We  do  not 
think  the  case  of  Railroad  Co.  v.  Arnol  (111.  Sup.)  33  N.  E. 
241,  9  L.  R.  A.  316,  is  in  point.  There  the  passenger  was  in- 
jured while  in  the  coach,  after  she  had  left  her  seat  for  the 
purpose  of  alighting.  Here  the  cause  of  the  injury  was  in 
attempting  to  alight  from  the  step  thinking  the  train  had 
stopped,  when  in  fact  it  had  not.  We  think  the  fact  that 
plaintiff  was  not  provided  with  a  seat  for  some  distance  be- 
fore he  reached  the  city  of  Nashville  can  have  but  little,  if  any, 
weight  upon  the  crucial  question  in  this  case.  For  all  that 
appears  from  the  declaration,  he  may  have  been  provided  a 
seat  when  he  entered  the  cars,  and  may  have  given  it  up  to 
others,  and  then  been  forced  to  ride  on  the  platform  or  steps. 
But  the  determining  question  in  the  case  is  whether,  being  in 
this  exposed  and  dangerous  situation,  he  exercised  proper 
care  and  caution  in  alighting,  and  whether,  as  a  matter  of 
fact,  the  train  had  stopped.  Liability  of  the  road  cannot  be 
predicated  upon  his  mistaken  belief  that  the  train  had  stopped, 
and,  in  the  absence  of  a  definite  and  specific  averment  that 
it  had  as  a  matter  of  fact  stopped,  no  cause  of  action  is  stated. 
We  are  of  opinion,  therefore,  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  it  is  affirmed,  with  costs. 
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Fbi/ton  v  McCreary-McCivEllan  Live-Stock  Co. 

(Court  of  Appeals  of Kentucky \  Dec,  /j,  igoo,) 

[59  S.  W.  Rep.  744.] 

Carriers  of  Live  Stock — Delay  in  Delivery  to  Connecting  Carrier — 
Change  of  Cars.* — A  carrier  is  liable  for  injury  to  horses  shipped,  result- 
ing from  an  unreasonable  delay  in  delivering  them  to  a  connecting  line, 
and  from  changing  them  from  the  car  in  which  they  were  loaded  to  a 
smaller  car,  in  violation  of  the  contract  of  shipment,  which  provided 
that  they  should  be  carried  to  destination  in  the  car  in  which  they  were 
originally  loaded. 

Appeal  from  circuit  court.  Boyle  county. 
"Not  to  be  officially  reported.' ' 

« 

Action  by  the  McCreary-McClellan  Live-Stock  Company 
against  S.  M.  Felton,  receiver,  to  recover  damages  for  breach 
of  contract.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  W.  Yerkes  and  Simrall  &  Galvin,  for  appellant. 
Chas.  C.  Fox,  for  appellee. 

GUFFY,  J.  It  is  substantially  alleged  in  the  petition  that  on 
the day  of  April,  1897,  the  plaintiff  delivered  to  defend- 
ant, at  Danville,  Ky.,  18  head  of  horses,  the  property  of  plain- 
tiff, for  transportation  to  West  Philadelphia,  Pa.,  and 
defendant  accepted  same,  and  agreed  and  bound  himself,  as 
a  common  canier,  to  ship  and  transport  said  horses  from 
Danville,  Ky.,  to  West  Philadelphia,  Pa.,  for  the  agreed  con- 
sideration for  the  entire  trip  of  the  sum  of  $151.49;  and  said 
horses  were  by  defendant's  directions  loaded  in  what  is  known 
and  called  an  "Arms  Palace  Stock  Car,"  and  defendant 
agreed  that  said  horses  should  be  transported  and  shipped  and 
go  through  from  Danville,  Ky.,  to  West  Philadelphia,  Pa.,  in 
said  Arms  palace  car,  in  which  they  were  loaded  at  Danville, 
— said  Arms  palace  car  being  a  large  and  roomy  car,  and 
especially  and  peculiarly  adapted  to  the  safe  and  comfortable 
accommodation  and  transportation  of  live  stock ;  and  when 
said  18  horses  were  loaded  in  said  car  at  Danville  they  were 
each  and  all  in  good  order  and  condition,  and  were  comfort- 
ably loaded  in  said  car,  and  had  ample  room.  It  is  further 
charged  that  while  said  horses  were  under  the  care  of  defend- 
ant they  were,  by  the  gross  negligence  and  carelessness  thereof, 
delayed  and  detained  for  48  hours  in  Cincinnati, — longer  than 
they  would  or  should  have  been  detained  had  they  been 
handled  with  ordinary  care,  or  shipped  in  schedule  or  cus- 
tomary time, — and  during  said  48  hours  said  horses  were,  by 
the  gross  negligence  and  carelessness  of  defendant,  roughly 
handled,  bumped,  knocked,  jolted,  bruised,  jammed,  and 
seriously  damaged  and  injured,   and  taken  from  said  Arms 

•See  generally,  5  Am.  A  Eng.  Eric.  Law  (2d  Ed.)  451  etseq. 
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palace  car  and  placed  in  another  and  smaller  car,  in  which 
they  were  carried  by  defendant  to  Philadelphia ;  that  by  rea- 
son of  said  delay  and  changing  of  said  horses  from  Arms  palace 
car  to  a  smaller  car,  and  by  reason  of  the  gross  negligence  of 
defendant  in  handling  in  transportation  of  said  stock,  one  of 
the  horses  was  killed,  many  of  them  seriously  injured  and 
damaged,  and  plaintiff  was  put  to  great  loss  and  expense, 
which,  under  the  pleadings,  was  finally  alleged  to  be  $750. 
The  answer  may  be  treated  as  a  traverse  of  all  the  material 
averments  of  the  petition  which  show  a  right  to  recover 
against  the  defendant.  It  is  also  pleaded  in  the  answer  that 
defendant  and  plaintiff  executed  a  contract  which,  in  substance, 
provided  for  the  transportation  of  said  horses  from  Danville, 
Ky.,  to  Cincinnati,  Ohio,  to  be  there  delivered,  as  agent  of  the 
shipper,  to  a  connecting  line  to  West  Philadelphia.  To  this 
answer  a  reply  was  filed,  in  substance  stating  that  the  contract 
sued  on  was  executed  in  parol,  and  the  horses  placed  in  the 
car,  and  afterwards  the  written  contract  was  presented  and 
signed  without  reading,  and  that  by  mistake  of  the  draftsman 
the  condition  relied  on  by  defendant  was  inserted. 

A  demurrer  was  sustained,  and  a  motion  and  demurrer  to 
strike  out  overruled,  which,  in  our  opinion,  it  is  not  material 
to  discuss  or  decide.  If  it  be  conceded  that  the  written  con- 
tract filed  by  the  defendant  exempted  it  from  any#  liability  for 
damage  or  injury  to  stock  after  its  delivery  to  a  connecting 
line  for  shipment,  yet  it  does  not  follow  that  plaintiff  was  not 
entitled  to  recover  in  this  action.  The  averments  of  the 
petition  show  that  the  horses  were  to  be  shipped  through  in 
the  car  aforesaid,  and  this'  averment  seems  to  be  pretty  well 
sustained  by  all  the  testimony,  and  is  not  at  all  inconsistent 
with  the  written  contract  signed  by  the  parties.  In  fact,  the 
contract  itself  tends  to  show  such  to  be  the  fact.  The  evi- 
dence conduces  to  show  that  the  injury  to  the  horses  was  the 
result  of  unreasonable  delay  in  shipping  from  Cincinnati,  and 
on  account  of  them  being  taken  from  the  Arms  palace  car  and 
placed  in  the  Keystone  car.  It  may  be  that  the  evidence 
was  not  absolutely  conclusive  as  to  the  injury  and  the  cause 
thereof,  but  it  was  the  province  of  the  jury  to  consider  the 
evidence  and  ascertain  the  truth  of  the  matter.  It  does  not 
appear  that  the  instructions  given  were  erroneous,  or  that  the 
court  erred  in  refusing  the  instructions  asked  by  the  appellant. 
The  verdict  of  the  jury  being  for  the  plaintiff,  and,  in  our 
opinion,  sustained  by  sufficient  evidence,  and  no  error  of  law 
occurring  upon  the  trial  prejudicial  to  the  substantial  rights 
of  appellant,  it  results  that  the  judgment  must  be.  and  is 
hereby,  affirmed. 
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Young  et  al.  v.  Syracuse,  B.  &  N.  Y.  R.  Co. 

(Court  of  Appeals  of  New  York,  March  12,  /go/.) 

[59  N.  E.  Rep.  828.] 

Injury  to  Employee — Insufficient  Yard  Force — Pleading  and  Proof. — 
The  complaint  against  a  railroad  for  the  negligent  killing  of  an  engi- 
neer stated,  as  a  ground  of  recovery,  that  the  company  failed  to  employ 
a  sufficient  number  of  men  to  operate  its  railroad  in  a  manner  safe  and 
free  from  unnecessary  danger  to  its  employees  engaged  in  operating 
engines  or  trains  over  its  road.*  Plaintiff  offered  to  prove  that  for  some 
time  previous  to  the  accident  the  switch,  by  the  negligent  operation  of 
which  deceased  was  killed,  had  been  operated  by  brakemen  or  trainmen 
whenever  it  was  necessary  to  use  the  side  track ;  that  the  latter  were 
ieen  to  block  it  open,  as  it  was  found  at  the  time  of  the  accident,  with 
a  plank  or  iron  bar,  and  then  go  away  to  uncouple  cars.  Held,  that 
this  evidence  was  admissible,  as  tending  to  prove  the  allegation  of  the 
complaint. 

Same— Same — Assumption  of  Risk.* — In  the  absence  of  a  showing 
that  deceased  assumed  the  risk  of  accidents  resulting*  from  an  insuffi- 
cient force  to  operate  the  road  with  safety,  such  proof  established  a 
case  for  the  jury. 

Appeal  from  supreme  court,  appellate  division,  Fourth  de- 
partment. 

Action  by  William  Young  and  others  against  the  Syracuse, 
Binghamton  &  New  York  Railroad  Company.  From  an  order 
of  the  appellate  division  (61  N.  Y.  Supp.  202)  reversing  a  judg- 
ment of  nonsuit,  defendant  appeals.  Affirmed,  and  absolute 
judgment  ordered  on  stipulation. 

William  S.  Jenny,  for  appellant. 
George  W.  O'Brien,  for  respondents. 

O'BRIEN,  J.  The  plaintiffs'  intestate  was  an  engineer  in 
charge  of  the  defendant's  express  train,  and  was  killed  on  the 
night  of  December  1,  1895.  The  train  was  running  south  over 
a  double-track  road  on  schedule  time  at  a  rate  of  from  35 
to  40  miles  an  hour,  leaving  Syracuse  for  Binghamton  at  a  little 
after  10  o'clock  in  the  evening.  It  was  scheduled  to  run  through" 
Preble  station  without  stopping,  and  on  approaching  that 
station  ran  upon  a  side  track  through  an  open  switch,  and 
collided  with  freight  cars  standing  there.  The  engineer  and 
fireman  were  killed.  The  switch  was  so  constructed  that  it 
displayed  automatically  a  white  target  by  day  and  a  white 
light  by  night  when  closed  and  safe  to  the  main  track,  and  a 
red  target  by  day  and  a  red  light  by  night  when  open  to  the 
side  track.  Immediately  after  the  accident  the  switch  was 
found  to  be  open,  blocked  up,  and  made  stationary  with  a 
block  and  iron  bar.  The  lock  appeared  to  be  opened  without 
breaking,  and  it  hung  on  the  switch.  As  the  train  approached 
this  switch  in  the  night  the  lights  upon  it  could  not  be  seen 
until  within  about  60  feet  of  it,  for  the  reason  that  a  large 

•See  Slavens  v.  Northern  Pac.  Ry.  Co.  (C.  C.  A.),  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  406,  and  note,  419  etseq. 
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water  tank  had  been  placed  so  near  the  track  as  to  conceal  the 
light  until  the  engineer  came  within  that  distance  of  the  switch. 
In  consequence  of  the  construction  of  the  tank  and  the  loca- 
tion of  the  switch  signals,  the  view  of  the  deceased  was  so  ob- 
structed that  he  could  not  see  the  red  light  that  indicated  that 
the  switch  was  open  until  he  was  too  close  to  stop  the  train 
in  order  to  avoid  passing  through  the  open  switch  onto  the 
side  track.  The  signals  were  so  concealed  bv  the  obstruction 
near  the  track  that  it  could  not  be  ascertained  in  the  night 
whether  the  switch  was  open  or  closed  until  the  engineer  was 
so  near  that  the  train  could  not  be  brought  to  a  stop  until  it 
ran  onto  the  side  track  and  collided  with  the  freight  cars,  thus 
causing  the  accident  in  which  the  intestate  lost  his  life.  The 
deceased  had  been  in  the  defendant's  service  for  over  10  years 
before  the  accident.  At  first  he  ran  upon  local  freight  trains, 
and  for  some  years  prior  to  his  death  he  was  employed  upon 
the  express  train  that  was  wrecked  upon  this  occasion.  The 
learned  trial  judge  nonsuited  the  plaintiffs  on  the  ground  that 
the  deceased  assumed  the  risk  of  the  dangers  resulting  in  his 
death,  since  he  had  the  same  knowledge  of  the  location  of  the 
switch  with  reference  to  the  water  tank  that  the  defendant 
had,  and  if  the  place  was  dangerous,  due  to  the  fact  that  the 
switch  signals  were  concealed  as  described,  he  knew  what  the 
situation  was,  and  assumed  the  risk.  The  appellate  division 
reversed  the  judgment,  and  granted  a  new  trial,  and  the  de- 
fendant has  appealed  to  this  court.  The  question  is  whether 
the  learned  trial  court  was  justified  in  disposing  of  the  case  as 
one  involving  only  questions  of  law,  and  whether  the  learned 
court  below  had  any  legal  ground  for  granting  a  new  trial.  If, 
upon  the  record,  there  was  any  valid  reason  for  ordering  a 
new  trial,  the  judgment  of  reversal  should  be  sustained,  even 
if  the  reasons  given,  or  some  of  them,  are  not  tenable.  The 
plaintiffs'  counsel  excepted  to  the  direction  of  a  nonsuit,  and 
requested  that  the  case  be  submitted  to  the  jury,  which  re- 
quest was  refused,  and  the  plaintiffs  duly  excepted.  Whether 
the  learned  trial  judge  was  correct  in  his  decision  that  the 
deceased  assumed  the  risks  of  the  business,  and  that  in  this 
case  the  risk  was  as  matter  of  law  obvious,  we  need  not  now 
decide,  since  there  is  another  question  in  the  case  upon  which 
the  learned  court  below  would  have  been  justified,  I  think,  in 
setting  aside  the  nonsuit.  There  can  be  no  doubt  that  the 
track  over  which  the  deceased  was  required  to  run  his  train 
was  actually  in  an  unsafe  condition  on  the  night  of  the  acci- 
dent, due  to  the  condition  of  the  switch.  There  was  no  proof 
in  the  case  to  show  how  or  when  it  became  unsafe  by  the 
opening:  and  blocking  of  the  switch.  The  plaintiffs'  counsel 
at  the  trial  offered  to  prove  that  for  some  time  previous  to 
the  night  of  the  accident  the  switch  had  been  operated  by 
brakemen  or  trainmen  whenever  it  was  necessary  to  use  the 
side  track,  and  that  they  were  seen  to  block  it,  as  it  was  found 
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on  the  night  in  Question,  with  a  plank  and  iron  bar,  and  then 
go  away  to  uncouple  cars.  The  trial  court  excluded  the  evi- 
dence, apparently  upon  the  ground  that  it  was  inadmissible 
under  the  pleadings,  and  to  this  ruling  the  plaintiffs'  counsel 
excepted.  One  of  the  grounds  of  recovery  stated  in  the  com- 
plaint was  that  the  defendant  had  failed  to  employ  a  sufficient 
number  of  men  to  operate  its  railroad  in  such  a  manner  as  to 
afford  safety  or  freedom  from  unnecessary  danger  to  its  em- 
ployees engaged  in  moving  or  operating  the  engines  or  trains 
over  the  road.  The  testimony  was  admissible,  since  it  tended 
to  establish  this  allegation  of  the  complaint.  After  the  ruling 
excluding  the  evidence  the  record  contains  a  colloquy  or  dis- 
cussion which  took  place  between  the  counsel  and  the  court, 
in  which  the  court  said:  "I  think,  as  a  general  proposition,  it 
may  be  inferred  when  you  say  brakemen  were  accustomed  to 
operate  that  switch  that  there  was  no  switchman  there. ' '  The 
testimony  tended  to  prove  that  this  switch  was  operated  by 
the  brakemen  or  trainmen  from  time  to  time  as  they  needed 
to  use  the  side  track,  and  tended  to  prove  that  the  defendant 
had  not  employed  a  switchman  to  guard  or  operate  the  switch. 
If  it  had  employed  a  proper  person  to  perform  that  duty,  it 
may  be  said  that  the  accident  would  not  have  occurred.  It 
was  the  duty  of  the  defendant  not  only  to  furnish  to  the 
deceased  a  reasonably  safe  place  to  perform  his  duties,  but 
also  a  sufficient  number  of  employees  to  insure  reasonable 
safety  in  the  operation  of  the  railroad.  If  it  failed  in  either 
of  these  duties,  it  could  be  held  responsible  for  the  accident. 
If  the  defendant  allowed  this  switch  to  be  operated,  by  the 
brakemen  and  trainmen  as  they  needed  to  use  it,  and  blocked 
as  found  after  the  accident,  in  order  to  dispense  with  the  serv- 
ices of  a  switchman,  it  did  not  perform  its  duty  to  the  deceased. 
Testimony  on  that  question  was  admissible,  and  in  the  end  it 
might  become  a  question  of  fact  for  the  jury  whether  the 
defendant  was  guilty  of  negligence  in  not  employing  a  switch- 
man to  take  charge  of  the  switch  in  question.  Flike  v.  Rail- 
road Co.,  53  N.  Y.  549;  Booth  v.  Same,  73  N.  Y.  40.  It 
cannot  be  claimed  upon  the  record  before  us  that  the  deceased 
knew  what  the  practice  was  in  operating  the  switch,  or  that 
he  assumed  the  risk  of  any  accident  resulting  from  a  default 
on  the  part  of  the  defendant  to  employ  a  sufficient  number  of 
servants  to  operate  the  railroad  with  safety.  It  follows  that 
the  judgment  of  nonsuit  was  properly  reversed,  and  that  the 
order  of  the  appellate  division  should  be  affirmed,  and  judg- 
ment absolute  ordered  for  the  plaintiffs  on  the  stipulation,  with 
costs. 

PARKER,    C.   J.,   and   GRAY,    BARTLETT,    MARTIN. 
VANN,  and  CULLEN,  JJ.,  concur. 
Ordered  accordingly. 
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Thompson  v.  Dottkrkr  (No.  13,502.) 

{Supreme  Court  of  Louisiana,  Feb.  4, 1901.) 
[29  So.  Rep.  483.] 

Liability  for  Negligence  in  Operation  of  Cars  Furnished  to  Another 
Company  and  Operated  on  Latter' s  Road.* — A  receiver  of  a  railway 
company  which  furnishes  cars  to  another  company  under  a  traffic 
arrangement  whereby  the  latter  company  is  to  operate  them  is  not  lia- 
ble for  damages  resulting  from  such  operation  over  the  tracks  of  the 
latter  company. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of  Orleans ;  George 
H.  Theard,  Judge. 

Action  by  Richard  Thompson  against  W.  C.  Dotterer,  re- 
ceiver of  the  New  Orleans  &  Western  Railway  Companv. 
Judgment  for    plaintiff,   and    defendant  appeals.     Reversed. 

Farrar,  Jonas  &  Kruttschnitt,  for  appellant. 
Benjamin  Rice  Forman,  for  appellee. 

MONROE,  J.  Plaintiff  was  holding,  by  their  heads,  a  pair 
of  horses  which  were  standing  on  Basin  street,  in  New  Orleans, 
upon  August  4,  1899,  when  a  steam  engine,  with  cars  attached, 
coming  along  Bienville  street,  turned  the  corner  into  Basin, 
and  so  frightened  the  horses  that  the  plaintiff,  in  the  effort  to 
control  them,  was  seriously  injured.  He  brings  this  suit  for 
the  recovery  of  $2, 500,  as  the  damages  sustained,  against  Wil- 
liam C.  Dotterer,  receiver  of  the  New  Orleans  &  Western  Rail- 
way Company,  alleging  that  the  train  which  caused  said 
damages  was  unlawfully  and  negligently  operated  by  said  re- 
ceiver. The  answer  is  a  general  denial.  There  was  a  verdict 
and  judgment  for  the  plaintiff  in  the  sum  of  $250,  from  which 
the  defendant  has  appealed;  and  to  the  appeal  the  plaintiff 
has  answered,  praying  an  increase  in  the  judgment. 

The  theory  upon  which  the  suit  was  brought  and  upon 
which  it  has  been  argued  on  behalf  of  the  plaintiff  is  that  the 
horses  which  the  plaintiff  was  holding  were  standing  upon 
Basin  street,  at  a  point  about  40  feet  from  the  corner  of  Bien- 
ville, and  with  their  heads  in  the  direction  of  the  latter  street, 
when  the  engine  and  cars  came  sharply  around  the  corner 
from  Bienville  street,  and  were  suddenly  brought  into  such 
close  proximity  to  the  horses  that  the  discharged  steam  went 
under  them,  and,  with  the  ringing  of  the  bell  and  other  noises, 
frightened  the  horses,  with  the  result  as  stated.  A  careful 
consideration  of  the  testimony  of  the  two  witnesses  who  un- 
dertook to  establish  these  facts  leaves  us  in  considerable  doubt 
concerning  them.  The  plaintiff  himself  swears  that  he  was 
standing  with  the  horses  at  the  corner  of  Basin  and  Canal 
streets,  which  is  two  squares  distant  from  Basin  and  Bienville, 

*As  to  liability  for  negligence  of  lessee,  see  generally,  Little  Rock, 
etc.,  Ry.  Co.  v.  Daniels  (Ark.),  19  Am.  &  Eng.  R.  Cas.,  N.-S.,  609,  and 
foot-note. 
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and  we  find  nothing  in  his  testimony  which  is  irreconcilable 
with  that  statement.  Upon  the  other  hand,  a  witness  named 
Hardy  places  the  horses,  of  which  he  was  the  owner,  and  the 
plaintiff,  where  they  are  placed  by  the  petition,  so  that  there 
is  a  conflict  upon  that  important  point  between  the  two  wit- 
nesses who  alone  testify  concerning  it.  We  need  not, however, 
be  detained  by  the  consideration  of  that  question.  It  is  shown 
by  affirmative  and  uncontradicted  evidence  that  William 
C.  Dotterer,  receiver  of  the  New  Orleans  &  Western  Railway 
Company,  was  not  operating  the  train  which  is  said  to  have 
caused  the  accident,  but  that  said  train  was  operated  by  the 
New  Orleans,  Spanish  Fort  &  Lake  Railroad  Company,  and 
that  the  tracks  near  which  the  accident  occurred,  and  over 
which  said  train  was  being  operated  at  that  time,  were  tracks 
claimed  by  and  in  the  use  of  said  New  Orleans,  Spanish  Fort 
&  Lake  Railroad  Company.  Whether  that  company  was 
properly  making  use  of  the  corporate  and  other  franchises  is 
a  question  which  does  not  properly  come  up  in  this  case.  As 
a  matter  of  fact,  it  was  acting  as  a  corporation,  and  in  that 
capacity  had  made  a  traffic  arrangement  whereby  it  wa§ 
operating  cars  furnished  by  the  New  Orleans  &  Western  Rail- 
way Company  over  tracks  of  which  it  (the  Spanish  Fort  Com- 
pany) claimed  to  be  in  possession  as  owner,  and  over  which  it 
is  alleged  in  the  petition  the  New  Orleans  &  Western  Railway 
Company  had  no  right  to  operate  cars.  Under  these  circum- 
stances, we  are  of  opinion  that  the  verdict  and  judgment 
appealed  from  should  be  set  aside  and  reversed,  and  that 
there  should  be  judgment  in  favor  of  the  defendant,  rejecting 
the  demand  of  the  plaintiff,  with  costs  in  both  courts.  And  it 
is  so  ordered. 


Central  op  Georgia  Ry.  Co.  v.  Howard. 

{Supreme  Court  of  Georgia,  March  /,  /go/.) 
[38  S.  E.  Rep.  338.] 

Appeal  from  Justice — Dismissal  of  Case. — Where  a  plaintiff  in  a 
justice's  court  appealed  to  a  jury  therein  from  a  judgment  rendered  by 
the  magistrate  in  the  defendant's  favor,  and  when  the  case  came  "on  for 
a hearing  u$oh  the  appeal  dismissed,  not  the  appeal,  but  "the  case,"  it 
was  a  dismissal  of  the  cause  of  action,  and  the  plaintiff  had  the  right  to 
sac  acrain. 

Injury  to  Stock  on  Track — Presumption  of  Negligence  * — There  was, 
in  addition  to  the  legal  presumption  of  negligence  against  the  defendant 
company,  some  evidence  warranting  a  finding  that  it  was  in  fact  negli- 
gent, and  it  does  not  appear  that  the  court  erred  in  overruling  its  cer- 
tiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county;  W.  H.  Felton,  Jr., 
Jod^e. 

•As  to  whether  a  presumption  of  negligence  arises  from  injury  to 
stock  by  a  train,  see  Jones  v.  Oregon  Short-Line  R.  Co.  (Idaho),  14 
Am.  &  Eng.  R.  Cas.,  N.  S.,  26,  and  foot-note. 
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Action  by  M.  B.  Howard  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiff.  Defendant  brings 
error.     Affirmed. 

Hall  &  Wimberly  and  Hardeman,  Davis,  Turner  &  Jones, 
for  plaintiff  in  error. 
Steed  &  Ryals,  for  defendant  in  error. 

LEWIS,  J.  Mrs.  Mattie  B.  Howard  brought  suit  against  the 
Central  of  Georgia  Railway  Company  in  the  justice's  court 
of  the  564th  district,  G.  M.,  of  Bibb  county,  for  damages 
alleged  to  have  been  sustained  by  her  on  account  of  the  un- 
lawful killing  of  plaintiff's  cow  by  a  train  of  the  defendant 
company.  At  the  trial  judgment  was  rendered  in  favor  of  the 
defendant,  and  the  plaintiff  appealed  to  a  jury  in  the  justice's 
court.  When  the  case  came  up  for  trial  on  the  appeal,  she 
dismissed  "the  case,"  and  not  the  appeal,  and  later  brought 
suit  on  the  same  cause  of  action  in  the  justice's  court  of  the 
483d  district,  G.  M.,  of  Bibb  county.  On  the  trial  &f  this 
case,  the  defendant  filed  a  plea  of  res  adjudicata,  and  also 
denied  that  the  injury  alleged  had  been  caused  by  its  negli- 
gence or  that  of  any  of  its  servants  or  employees.  Judgment 
was  rendered  for  the  plaintiff  for  $40;  whereupon  the  defend- 
ant brought  the  case  by  certiorari  to  the  superior  court.  To 
the  overruling  by  the  superior  court  of  its  petition  tor  cer- 
tiorari, and  to  the  rendition  of  judgment  in  favor  of  the  plain- 
tiff, the  railroad  company  excepts. 

1.  There  was  no  error  in  deciding  against  the  defendant  be- 
low on  its  plea  of  res  adjudicata.     This  principle  is  clearly- 
settled  in  the  case  of  Faganv.  McTier,  81  Ga.  73,  6  S.  E.  177, 
by  the  following  ruling:     "Where  a  plaintiff  instituted  his 
suit  in  the  county  court,  and  the  judgment  in  that  court  was 
for  defendant,  and  the  plaintiff  appealed  to  the  superior  court, 
and  when  called  there  the  case  was  dismissed  on  the  plaintiff's 
motion,  and  the  plaintiff  afterwards  brought  the  same  action 
in  the  superior  court,  a  plea  by  defendant  of  a  former  recovery 
was  not  a  good  plea  to  the  second  action. ' '     In  section  4140  of 
the  Civil  Code,  the  following  language  is  used:     "In  any  civil 
case  in  a  justice's  court,   either  party  dissatisfied  with  the 
judgment  of  the  justice  may,  as  of  right,  enter  an  appeal  to 
a  jury  in  said  court,   under  the  same  rules  as  now  regulate 
appeals  to  the  superior  court."     It  necessarily  follows,  there- 
fore, that  the  losing  party  plaintiff,  after  appealing  his  case  to. 
a  jury  in  a  justice's  court,. has  the  same  right  to  dismiss  it  and 
renew  his  action  that  he  would  have  had  if  the  case  had  been 
appealed  to  the  superior  court.     See,  also,  in  this  connection. 
Civ.  Code,  §§  4453,  4469,  5044.     Counsel  for  plaintiff  in  error 
in  his  brief  proceeds  upon  the  idea  that  the  last  justice's  court 
in  which  the  case  was  brought  was  without  jurisdiction.     Na 
such  point,  however,  is  even  hinted  at  in  the  record,  and  no 
such  question  is  before  us.     We  deal,  therefore,  on  this  branch 
of  the  case,  exclusively  with  the  question  whether  or  not  the; 
plea  of  res  adjudicata  was  good. 
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2.  The  only  other  assignment  of  error  insisted  upon  is  that 
the  verdict  was  contrary  to  the  evidence.  After  a  careful  ex- 
amination of  the  petition  for  certiorari,  and  the  answer  of  the 
magistrate  thereto,  we  find  that,  aside  from  the  legal  presump- 
tion of  negligence  against  the  plaintiff  in  error,  there  was  some 
evidence  to  warrant  a  finding  that  it  was  in  fact  negligent. 
From  the  testimony  of  the  fireman  of  the  engine  that  struck 
the  cow,  it  appeared  that  when  first  discovered  the  animal 
was  from  200  to  250  yards  in  front  of  the  engine,  and  on  the 
track;  that  the  engineer  brought  his  train  to  a  slow  speed  after 
blowing  his  whistle,  and  that  the  cow  got  dfi  to  one  side  of  the 
track.  It  seems,  however,  according  to  the  same  witness, 
that  the  engineer,  without  waiting  for  her  to  reach  a  safe  dis- 
tance to  the  side,  again  increased  the  speed  of  the  train,  and 
that  she  got  on  the  track  a  second  time  and  was  killed.  In 
this  view  of  the  case,  the  jury  was  certainly  authorized  to  find 
that  the  engineer  was  not  free  from  negligence,  and  therefore 
we  will  not  interfere  with  the  judgment  of  the  court  below 
overruling  the  certiorari.  Judgment  affirmed.  All  concurring, 
except  Simmons,  C.  J.,  absent. 


Georgia  R.  &  Banking  Co.  v.  Churchill. 

[Supreme  Court  of  Georgia,  March  25,  1901.) 
[38  S.  E.  Rep.  336.] 

Duty  of  Trainmen  to  Look  Out  for  Stock.* — Ordinary  domestic  animals 
may,  in  this  state,  generally,  range  upon  the  right  of  way  of  a  railroad 
company  or  other  un  inclosed  lands.  They,  therefore,  cannot  be  regarded 
as  trespassers  upon  the  track  of  a  railroad  company  ;  and.  relatively  to 
the  owner  of  live  stock  injured  by  a  running  train  of  the  company,  it  is 
the  duty  of  the  company,  through  its  delegated  agents  or  employees,  to 
keep  a  lookout  ahead  of  the  train,  using  ordinary  and  reasonable  dili- 
gence to  discover  the  stock  upon  the  track  and  to  avoid  injury  thereto. 

Appeal — Review. — This  court  cannot  consider  an  exception  to  the 
overruling  of  objections  to  a  certain  question  when  it  does  not  appear 
what  answer  was  made  by  the  witness  to  whom  the  question  was  pro- 
pounded. 

Reception  of  Evidence.— Whether,  after  the  plaintiff  has  closed  his 
case  in  chief  and  the  defendant  has  closed  its  evidence,  the  plaintiff 
should  then  be  allowed  to  introduce  evidence  not  in  rebuttal,  is  a  matter 
within  the  discretion  of  the  trial  court.  Such  discretion,  unless  mani- 
festly abnsed,  will  not  be  interfered  with  by  this  court. 

There  was  evidence  to  authorize  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  McDuffie  county ;  E.  L.  Brinson, 
Judge. 

Action  by  C.  N.  Churchill  against  the  Georgia  Railroad  & 
Banking  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

•As  to  the  duty  to  lookout  for  cattle  on  track,  see  Missouri,  K.  &  T. 
Ry.  Co.  v.  Ward,  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  329,  and  note,  331  etseq. 

2lNs)AAER  Cas— 2 


38  INJURIES  TO  STOCK  Vol  XXI 

(N  S) 
Georgia  R.  &  Banking-  Co.  v.  Churchill 

Jos.  B.  &  Bryan  Cumming,  for  plaintiff  in  error. 
Thos.  E.  Watson,  John  T.  West,  and  James  K.   Hines,   for 
defendant  in  error. 

Per  Curiam.  Suit  was  brought  against  the  railroad  com- 
pany for  the  value  of  certain  horses  killed  upon  the  track  of 
the  company,  not  at  a  public  crossing,  by  one  of  the  com- 
pany's trains.  The  jury  found  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial.  The  motion  was  overruled,  and 
the  movant  excepted. 

i.  One  of  the  grounds  of  the  motion  for  new  trial  was  that 
the  court  erred  in  refusing  a  request  to  give  in  charge  the  fol- 
lowing: "  The  railroad  company  is  under  no  duty  to  antici- 
pate that  there  is  stock  on  the  track,  nor  is  the  engineer  or 
fireman  obliged  to  keep  a  lookout  for  stock  that  may  possibljf 
be  on  the  track.  The  duty  of  the  railroad  company  does  not 
arise  until  the  presence  of  the  stock  becomes  known  to  the 
train  people.  When  the  engineer  does  discover  that  stock  is 
on  the  track,  then  he  must  use  ordinary  care  to  avoid  striking 
the  stock."  Minor  defects  aside,  this  amounted  to  a  request 
to  charge  that  the  company  owed  no  greater  degree  of  dili- 
gence to  stock  upon  the  track  or  to  the  owner  than  to  persons 
trespassing  thereon.  We  think  that  the  refusal  of  the  judge 
to  so  charge  was  correct.  It  has  been  expressly  ruled  by  this 
court  that:  "In  Georgia,  ordinary  domestic  animals  and 
railroad  trains  are  equally  free,  as  respects  each  other,  to  pass 
over  uninclosed  lands.  If  they  come  in  collision,  with  dam- 
age to  either,  the  diligence  of  their  respective  owners  will 
become  material  on  the  question  of  compensation/ '  Railroad 
Co.  v.  Neely,  56  Ga.  540.  In  that  case  Judere  Bleckley  said : 
"Georgia,  for  the  most  part,  is  unfenced.  For  purposes  of 
mere  transit,  uninclosed  territory  is  here  scarcely  less  com- 
mon to  things  that  go  upon  land  than  are  the  high  seas  to 
ships  and  steamers.  Cattle  have  in  this  state,  generally, 
license  to  range  at  large  at  the  will  of  their  owners.  *  *  * 
Corporations  are  not  bound  to  fence  their  lines,  nor  farmers 
to  confine  their  ordinary  domestic  animals."  See,  also,  Rail- 
road Co.  v.  Lester,  30  Ga.  911.  In  this  state,  therefore, 
domestic  animals  have  a  right  to  go  upon  the  right  of  way  of  a 
railroad  company,  and  cannot  be  regarded  as  trespassers 
thereon.  It  was  therefore  proper  to  refuse  to  charge  that  the 
company  owed  to  live  stock  upon  the  track  no  duty  until  their 
presence  or  danger  was  discovered.  Under  our  Code,  the 
presumption  as  to  negligence  is  against  the  company  when 
the  killing  by  its  train  is  shown ;  and,  in  order  to  vindicate 
itself,  it  must  show  that  the  plaintiff  consented  to  the  injury, 
or  could  have  avoided  it  by  the  use  of  due  care,  or  that  the 
agents  and  employees  of  the  company  exercised  all  ordinary 
and  reasonable  care  and  diligence.  Railroad  Co.  v.  Neely, 
supra.  In  a  case  of  this  kind  ordinary  and  reasonable  care 
and  diligence,  relatively  to  the  owner  of  the  live  stock,  re- 
quire that  the  agents  of  the  company  should  keep  a  lookout 


Am  &  Eng  INJURIES  f  O  STOCK  19 

RCas 

Georgia  R.  &  Banking  Co.  v.  Churchill 

for  stock  upon  the  track.  This  they  must  do  with  ordinary  and 
reasonable  diligence.  Of  course,  the  circumstances  may  be  such 
as  to  require  that  their  attention  be  temporarily  turned  to  some- 
thing else,  but  generally  it  is  the  duty  of  the  company,  through 
its  delegated  agents  and  employees,  to  keep  a  lookout  for  domes- 
tic animals  upon  the  track,  using  ordinary  and  reasonable  dili- 
gence to  discover  them  and  to  avoid  injuring  them.  Railroad 
v.  Griffin,  61  Ga.  n.  In  the  present  case  it  does  not  appear 
whether  or  not  the   injury  occurred  in  a  stock-law  county. 

2.  Another  ground  of  the  motion  for  new  trial  was  that  the 
judge  allowed  counsel  for  the  plaintiff  to  ask  a  certain  witness 
a  certain  question,  which  was  objected  to  as  being  leading. 
Allowing  a  leading  question  is  a  matter  largely  within  the  dis- 
cretion of  the  trial  iudge  (Farkas  v.  Stewart,  73  Ga.  90;  Civ. 
Code.  §  5283),  and  will  not  ordinarily  work  a  new  trial  (Parker 
v.  Railway  Co.,  83  Ga.  539,  10  S.  E.  233;  Doster  v.  State, 
93  Ga.  43,  18  S.  E.  997).  But  we  need  not  go  into  this 
matter  in  the  present  case,  for  the  point  is  not  properly  made. 
The  motion  sets  out  the  question  which  was  propounded  to 
the  witness,  but  does  not  indicate  what  was  the  answer  made 
thereto.  Indeed,  it  cannot  be  determined  from  the  motion 
that  the  witness  answered  the  question  at  all.  The  plaintiff 
in  error  therefore  fails  to  show  that  it  was  hurt  by  the  ruling 
made,  and  this  court  will  not  consider  further  this  ground  of 
the  motion. 

3.  Complaint  was  also  made  that  the  court,  "after  the  plain- 
tiff had  announced  closed,  and  after  the  defendant  had  also 
announced  closed,"  allowed  the  plaintiff  to  introduce  further 
evidence  not  in  rebuttal.  This  is  a  matter  within  the  discre- 
tion of  the  trial  court,  and  that  discretion,  unless  manifestly 
abused,  will  not  be  interfered  with  by  this  court.  Walker  v. 
Walker,  14  Ga.  250  (5);  Blackman  v.  State,  8  Ga.  791,  7  S.  E. 
626(6);  Orrv.  Garabold,  85  Ga.  373,  11  S.  E.  778;  Luckie 
v.  Johnston,  89  Ga.  321,  15  S.  E.  459.  It  does  not  appear 
to  have  been  abused  in  this  case. 

4.  The  remaining  grounds  of  the  motion  alleged,  in  effect, 
that  the  verdict  was  contrary  to  the  evidence.  This  we  think 
is  not  true.  The  evidence  was  conflicting.  While  that  of  the 
defendant  went  strongly  to  vindicate  it  from  all  liability,  the 
evidence  of  the  plaintiff  materially  contradicted  it,  and  was 
amply  sufficient  to  support  the  finding  of  the  jury.  Under 
such  circumstances,  we  will  not  control  the  discretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trial.  Judgment 
affirmed. 

AH  the  justices  concurring,  except  SIMMONS,  C.  J.,  and 
COBB,  J.,  absent. 
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Smith  v.  Georgia  R.  &  Banking  Co. 

(Supreme  Court  of  Georgia,  March  25,  /go/.) 

[38  S.  E.  Rep.  330.] 

Railroads— Injury  to  Trespasser  on  Train.*— When  a  person,  by  collusion 
with  an  employee  of  a  railroad  company,  who  has  no  right  to  determine 
who  may  ride  on  the  train,  nor  to  collect  fares  for  so  doing,  obtains  a 
passage  in  a  coal  car  attached  to  a  freight  train,  during  the  night,  by 
paying  such  employee  a  nominal  sum  of  money,  and  on  the  approach  of 
daylight  the  latter  gives  to  the  former  an  order,  accompanied  by  a 
threat  of  personal  violence,  to  leave  the  train,  the  purpose  in  so  doing 
being  to  prevent  the  detection  of  both  in  the  wrong  done  to  the  company, 
and  thereupon  the  trespasser  jumps  from  the  train  while  it  is  in  motion, 
and  is  injured,  the  company  is  not  liable ;  and  this  is  so  though  the  tres- 
passer be  a  minor,  if  he  has  sufficient  knowledge  and  discretion  to  under* 
stand  and  participate  in  the  fraud  practiced  upon  the  company. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dekalb  county ;  J.  S.  Candler, 
Judge. 

Action  by  Frank  Smith,  by  his  next  friend,  against  the 
Georgia  Railroad  &  Banking  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

Arnold  &  Arnold,  for  plaintiff  in  error. 
Jos.  B.  &  Bryan  Cumming  and  M.  A.  Candler,  for  defendant 
in  error. 

Per  Curiam.     Judgment  affirmed. 


Teel  v.  Ohio  River  R.  Co. 

(Supreme  Court  0/ Appeals  of  West  Virginia^  March  0,  100/.) 

[38  S.  E.  Rep.  518.] 

Duty  to  Trespasser  on  Track. f — A  railroad  engineer  who  discovers  an 
obstructor  on  the  right  of  way  of  his  train  is  not  bound  to  stop  his 
train  unless  he  is  aware  that  such  obstructor  is  in  such  a  helpless  con- 
dition that  he  cannot  protect  himself  by  avoiding  the  train,  but  the 
engineer's  only  duty  towards  such  obstructor  is  to  give  the  alarm  sig- 
nals necessary  to  warn  a  person  of  sound  mind  and  good  hearing  in 
time  to  allow  such  person  to  vacate  the  right  of  way. 

Same— Contributory  Negligence.— A  person,  sound  of  body  and  mind, 
who  deliberately  sits  down  on  the  right  of  way  of  a  train  and  goes  to  sleep, 
or  becomes  so  mentally  absorbed  as  not  to  keep  a  proper  lookout  for  such 
train,  is  guilty  of  gross  negligence  ;  and  if  he  thereby  fails  to  hear  the 
alarm  signals  given  by  the  approaching  train,  and  his  death  follows,  the 
railroad  company  cannot  be  held  liable  therefor. 

Presumption  That  Person  Seen  on  Track  has  Ordinary  Faculties.} — 
Adults  are  presumed  to  be  sound  of  mind  and  body  and  capable  of  avoid- 

♦See  note,  20  Am.  St  Eng.  R.  Cas.,  N.  S.,  442  et  seg. 

fSee  Jackson  v.  Kansas  City,  etc.,  R.  Co,  (Mo.),  19  Am.  St  Eng.  R. 
Cas.,  N.  S.,  92,  and  note,  119  etseg. 

JSee  Piskorowski  1/.  Detroit,  etc.,  Ry.  Co.  (Mich.),  19  Am.  St  Eng.  R. 
Cas.,  N.  S.,  120,  and  note,  123  et  seg. 
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ing-  accidents ;  and,  if  an  adult  person  is  killed  on  its  right  »of  way  by  a 
railroad  train,  the  company  cannot  be  held  liable  until  it  be  shown  that 
such  person  was  in  a  helpless  condition,  and  that  the  engineer  had 
knowledge  of  such  helplessness  in  time  to  have  stopped  his  train  to 
have  prevented  such  killing. 
(Syllabus  by  the  Court. ) 

Error  to  circuit  court,  Cabell  county;  E.  S.  Doolittle, 
Judge. 

Action  by  P.  M.  Teel  against  the  Ohio  River  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Switzer  &  Wiatt  and  Harvey.  Wyatt  &  Hutchinson,  for 
plaintiff  in  error. 

Vinson  &  Thompson  and  H.  P.  Camden,  for  defendant  in 
error. 

DENT,  J.  P.  M.  Teel,  administrator  of  George  Teel, 
deceased,  obtained  a  writ  of  error  to  this  court  from  the  judg" 
ment  of  the  circuit  court  of  Cabell  county  sustaining  a  demur- 
rer to  the  evidence  in  a  certain  case  therein  pending,  wherein 
he  was  plaintiff  and  the  Ohio  River  Railroad  Company  was 
defendant.  The  facts  are  as  follows :  George  Teel,  deceased, 
was  struck  and  killed  by  a  passing  train  of  the  defendant 
while  he  was  sitting  on  the  platform  at  Johnston's  Grove  or 
Midway  Park  in  Central  City,  said  county.  When  the  engi- 
neer discovered  him,  he  was  sitting  on  the  platform,  with  his 
feet  near  the  rail,  and  leaning  forward,  with  his  head  down- 
ward. He  immediately  began  to  blow  the  whistle,  not  less 
than  300  feet  away,  in  a  continuous,  alarming,  and  distracting 
manner,  and  when  he  found  this  produced  no  effect  he  tried 
to  stop  his  enerine ;  but  he  was  too  close  to  do  so  entirely, 
and  some  portion  of  the  train  struck  Teel  about  the  head  with 
such  force  as  to  result  in  his  death.  There  is  no  dispute  about 
the  engineers  sounding  the  alarm  whistle,  but  the  contention 
of  the  plaintiff  is  that  the  engineer  was  guilty  of  negligence  in 
not  noticing  the  helpless  condition  of  Teel,  and  stopping  the 
train  in  time  to  save  him.  The  deceased  was  a  young  man  25 
years  of  age,  with  no  physical  defects  of  either  sight  or  hear- 
ing, and  it  is  not  known  that  he  was  either  drunk  or  asleep. 
The  iury  found  a  verdict  of  $2,200,  subject  to  the  evidence. 

The  question  is  mooted  in  this  case  as  to  whether  this  court, 
in  determining  a  demurrer  to  evidence,  is  to  be  governed  by 
the  rule  as  stated  in  Mapel  v.  John,  42  W.  Va.  38,  24  S.  E. 
608,  32  L.  R.  A.  800,  and  approved  in  Talbott  v.  Railway 
Co.,  42  W.  Va.  560,  26  S.  E.  311,  or  the  rule  as  contended  for 
in  Hogg,  PI.  &  Forms  (2d  Ed.)  537,  as  sustained  by  Gunn  v. 
Railroad  Co.,  42  W.  Va.  676,  26  S.  E.  546,  36  L.  R.  A.  571;; 
Bennett  v.  Perkins,  47  W.  Va.  — ,35  S.  E.  8;  and  Shaver  v. 
Edgell,  48  W.  Va.  — ,  37  S.  E.  664.  The  rule  as  stated  in  the 
first  cases  is  that:    "Upon  a  demurrer  to  evidence  the  demur- 
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rant,  in  this  state,  is  not  held  to  waive  any  of  his  competent 
evidence;  but  where  it  conflicts  with  that  of  the  demurree  it 
will  be  regarded  as  overcome,  unless  it  manifestly  appears 
to  be  clearly  and  decidedly  preponderant/'  Talbott  v.  Rail- 
way Co.,  cited.  This  rule  is  deduced  from  the  change  in  sec- 
tion 9,  c.  131,  of  the  Code,  which  provides:  "In  the  trial  of  a 
case  at  law  in  which  a  writ  of  error  or  supersedeas  lies  to  the 
court  of  appeals  a  party  may  except  to  any  action  or  opinion 
of  the  court,  and  tender  a  bill  of  exceptions,  and  if  the  action 
or  opinion  of  the  court  be  upon  any  question  involving  the 
evidence  or  any  part  thereof,  either  upon  a  motion  for  a  new 
trial  or  otherwise,  the  court  shall  certify  all  the  evidence  touch- 
ing such  auestion,  and  the  judge  shall  sigrn  any  such  bill  of  ex- 
ceptions (if  the  truth  of  the  case  be  fairly  stated  therein),  and 
it  shall  be  made  a  part  of  the  record  in  the  case,  and  the 
whole  of  the  evidence  so  certified  shall  be  considered  by  the 
court  of  appeals,  both  upon  the  application  for  and  hearing  of 
the  writ  of  error  or  supersedeas.' '  It  is  maintained  that  this 
does  not  apply  to  demurrers  to  evidence,  for  the  reason  that 
all  the  evidence  even  before  the  statute  had  to  be  included  in 
the  demurrer;  and  yet,  while  this  is  true,  the  court  was  not 
required  to  consider  it  all,  but  might  reject  the  conflicting 
evidence  of  the  demurrant  and  give  it  no  consideration.  This 
law  is  general,  and  applies  to  all  cases  in  which  a  writ  of  error 
or  supersedeas  lies,  and  requires  not  only  a  complete  certifica- 
tion of  the  evidence,  but  a  full  consideration  thereof  in  all 
cases  where  such  writs  lie,  without  exception:  thus  most 
certainly  including  cases  in  which  there  is  a  judgment  on 
demurrer  to  evidence,  and  which  may  be  removed  by 
writ  of  error  to  the  court  of  appeals.  Before  the  enactment 
of  this  statute  a  motion  to  set  aside  the  verdict  of  a  jury 
was  treated  as  a  demurrer  to  the  evidence,  and  all  the  con- 
flicting evidence  of  the  party  making  the  motion  was  dis- 
regarded. After  its  enactment  the  rule  was  established  that 
the  court  must  consider  all  the  evidence,  whether  conflicting 
or  not,  and  if  the  verdict  of  the  jury  was  contrary  to  the  evi- 
dence, or  plainly  against  the  decided  and  clear  preponderance 
of  the  evidence,  or  without  sufficient  evidence,  it  must  be  set 
aside.  Johnson  v.  Burns,  39  W.  Va.  658,  20  S.  E.  686.  The 
rule  as  contended  for  by  Mr.  Hogg  in  his  valuable  work,  and 
which  he  not  unjustly  claims  to  be  sustained  by  the  later 
decisions  of  this  court,  is  the  old  rule  that  in  demurring  to 
the  evidence  the  demurrant  must  waive  all  his  own  evidence 
which  to  any  extent  conflicts  with  the  evidence  of  the  demur- 
ree, and  that  the  court,  notwithstanding  the  statute,  is  not 
bound  to  consider  such  conflicting  evidence,  although  it 
plainly  and  decidedly  preponderates  in  favor  of  the  demur- 
rant. The  principal  case  on  which  that  careful  and  thought- 
ful author  relies  to  sustain  his  view  is  Gunn  v.  Railroad  Co., 
42  W.  Va.  676,  26  S.  E.  546,  36  L.  R.  A.  571;.  This  case, 
however,  is  not  entirely  satisfactory  on  this  question ;    for, 
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while  he  intimates  that  such  is  the  rule,  Judge  Brannon  says 
on  page  68 1 ,  42  W.  Va.,  page  547,  26  S.  E.,  and  page  $78, 
36  L.  R.  A. :  "The  evidence  must  be  interpreted  most  fav- 
orably to  the  demurree,  so  that  he  may  have  all  the  benefit 
which  a  verdict  in  his  favor  by  the  jury  would  give  him. 
*  *  *  If  the  evidence  is  such  that,  if  there  were  a  ver- 
dict in  favor  of  the  demurree  the  court  ought  not  to  set  it 
aside,  then  on  the  demurrer  to  the  evidence  the  court  ought 
to  give  judgment  against  the  demurrant.' '  This  has  been 
a  long-established  rule  in  arriving  at  a  proper  determination 
of  a  demurrer  to  evidence ;  that  is  to  say,  that  the  demurrer 
to  evidence  must  be  treated  as  though  it  were  a  motion  to  set 
aside  the  verdict  of  a  jury,  just  as  a  motion  to  set  aside  the 
verdict  of  a  jury  is  treated  as  a  demurrer  to  evidence.  They 
both  have  heretofore  stood  on  precisely  the  same  grounds, 
and  governed  by  the  same  principles;  each  one  mutually  aid- 
ing in  the  determination  of  the  other.  The  question  now 
presented  is  whether  they  are  hereafter  to  be  governed  by 
separate  and  distinct  principles.  The  above  quotation  from 
Gunn  v.  Railroad  Co.  would  say  not ;  for  it  still  holds  that  the 
demurrer  to  evidence  must  be  still  treated  as  equivalent  to  a 
motion  to  set  aside  the  verdict  of  a  jury,  and,  if  the  court 
would  not  set  aside  the  verdict  if  in  favor  of  the  demurree,  it 
must  overrule  the  demurrer,  and,  on  the  other  hand,  if  from 
the  evidence  it  would  set  aside  the  verdict,  then  the  demurrer 
must  be  sustained.  If,  as  claimed  in  the  later  case  of  Shaver 
v.  Edgell,  48  W.  Va.  — ,  37  S.  E.  668,  the  rule  as  to  demurrer 
to  evidence  remains  untouched  by  the  statute,  then  we  can 
no  longer  determine  such  demurrer  by  analogy  t'o  the  verdict 
of  a  jury,  unless  it  be  a  verdict  founded  on  the  demurree' s  evi- 
dence alone,  exclusive  of  all  conflicting  evidence  on  the  part 
of  the  demurrant.  That  is  to  say  that  though  the  evidence, 
considered  as  a  whole,  plainly  and  decidedly  preponderates 
in  favor  of  the  demurrant,  and  although  the  court  would 
set  aside  a  verdict  thereon  in  favor  of  the  demurree,  yet, 
because  of  the  demurrer,  the  plain  and  decided  prepon- 
derance of  the  evidence  must  be  wholly  disregarded,  and 
judgment  rendered  in  favor  of  the  demurree,  if  there  is 
any  evidence  tending  to  prove  his  case.  If  such  be  the 
law,  the  party  in  whose  favor  the  conflicting  evidence 
plainly  and  decidedly  preponderates  should  not  demur  to  the 
evidence  and  thereby  give  his  case  away;  but  he  should  move 
the  court  to  instruct  the  jury  to  find  a  verdict  in  his  favor, 
which  has  heretofore  been  considered  equivalent  to  a  demur- 
rer to  evidence,  but  which  should  now  be  considered  other- 
wise, under  the  statute,  if  construed  not  to  relate  to  demurrers 
to  evidence.  To  secure  consistency  in  our  decisions  and 
preserve  the  proper  analogy  between  demurrers  to  evidence 
and  motions  to  set  aside  verdicts,  and  enforce  the  law  as 
written,  the  construction  of  the  statute  should  be  adhered  to 
as  made  in  the  cases  of  Mapel  v.  John  and  Talbott  v.  Railroad 
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Co.,  cited.  The  true  rule,  it  seems,  should  be  that  the 
demurrant  waives  all  his  evidence  which  conflicts  with  the 
evidence  of  the  demurree,  unless  such  conflicting  evidence 
plainly  and  decidedly  preponderates  in  the  demurrant's  favor, 
— at  least,  to  such  an  extent  that  the  court  by  reason  thereof 
would  set  aside  the  verdict  of  a  jury  in  favor  of  the  demurree. 
When  such  a  case  presents  itself  to  the  court,  it  will  be  time 
enough  to  settle  it ;  and  until  then  the  old  rule  as  stated  in 
Shaver  v.  Edgell,  38  W.  Va.  — ,  37  S.  E.  664,  is  broad  enough 
to  cover  all  ordinary  cases. 

The  question  then  presented  to  the  court  would  be  whether 
although  the  evidence  plainly  and  decidedly  preponderates  in 
favor  of  the  demurrant  to  such  an  extent  that  the  court  would 
set  aside  the  verdict  of  the  jury  if  in  favor  of  the  demurree, 
or  would  have  sustained  a  motion  to  instruct  the  jury  to  find 
a  verdict  in  favor  of  the  demurrant,  yet  because  of  the 
demurrer  judgment  must  be  entered  in  favor  of  the  demurree, 
contrary  to  the  plain  and  decided  preponderance  of  the  evi- 
dence. The  present  case  presents  no  such  question,  for  the 
reason  that  the  evidence,  in  so  far  as  it  is  material  to  the 
determination  of  the  controversy,  does  not  seriously  conflict. 
Rejecting  all  the  conflicting  testimony,  it  appears  that  the 
decedent,  being  strong  and  healthy  in  mind  and  body,  know- 
ingly and  deliberately  seated  himself  in  a  place  of  danger. 
The  engineer,  who  was  running  his  train  rapidly,  saw  his  con- 
dition, and,  to  warn  him,  sounded  the  alarm  whistle  to  such 
an  extent  as  to  arouse  the  whole  neighborhood.  He  made  no 
change  of  position.  The  engineer  on  approaching  nearer 
came  to  the  conclusion  that  he  was  not  going  to  move,  and 
immediately  plugged  the  engine,  to  stop  the  train,  too  late  to 
save  him.  From  the  fact  that  he  did  not  move  arises  the 
presumption  that  he  was  either  asleep,  drunk,  paralyzed,  or 
indifferent  to  consequences,  amounting  to  suicidal  mania. 
There  is  no  positive  evidence  of  any  of  these  things.  The 
whole  rests  on  mere  conjecture.  The  truth  with  regard  to 
his  condition  or  the  circumstances  that  controlled  his  actions 
must  forever  remain  a  tale  untold.  The  only  question  here 
presented  as,  did  the  engineer  discover  that  he  was  in  a  help- 
less condition  in  time  to  save  his  life?  The  engineer  dis- 
covered him  ai*d  recognized  his  dangerous  position,  and  began 
to  use  the  means  at  his  command  to  warn  him;  but  there 
is  nothing  showing  that  the  engineer  could  possibly  know  that 
his  condition  was  helpless,  except  the  fact  that  he  did  not 
move  until  he  was  struck  and  killed,  and  this  was  a  matter 
the  engineer  could  not  know  until  after  it  actually  occurred, 
and  hence  it  could  not  possibly  be  preventive  in  its  nature. 
The  engineer,  not  knowing  that  the  condition  of  the  decedent 
was  helpless,  was  not  bound  to  stop  his  train ;  for  he  had  a 
right  to  presume,  even  up  until  he  was  struck,  that  decedent 
would  avoid  the  danger  that  threatened  him,  by  instantly 
getting  out  of  the  way.     For  there  is  nothing  to  show  the 
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court,  even  now,  that  the  condition  was  one  of  helplessness, 
rather  than  one  of  total  indifference  to  consequences.  He 
had  been  shortly  before  warned  of  his  dangerous  position,  and 
had  made  response  to  the  person  giving  him  warning,  thus 
tending  to  show  that  he  was  perfectly  conscious  of  his  conduct 
and  responsible  for  his  actions.  He  was  not  an  infant.  He 
was  not  lying  helplessly  upon  or  across  the  track,  but  he  was 
sitting  on  the  platform,  with  his  head  bowed,  as  though  in 
meditation  or  asleep.  Therefore  there  was  nothing  to  indi- 
cate to  the  engineer  that  he  was  in  such  a  helpless  condition 
that  he  could  not  avoid  being  struck  by  the  train  up  until  the 
very  instant  thereof.  It  is  true  that  the  engineer  did,  through 
fear  of  his  helplessness,  endeavor  to  stop  the  train,  too  late  to 
save  him.  This  he  was  not  bound  to  do  unless  he  was  aware 
that  the  decedent's  condition  was  so  helpless  that  he  was  un- 
able to  protect  himself,  as  in  the  case  of  a  mere  infant,  a 
paralyzed,  drunken,  insane,  or  totally  unconscious  person,  or 
one  fastened  to  the  track.  The  size  and  position  of  the  per- 
son would  indicate  to  the  engineer  helplessness.  But  a  sitting 
posture,  with  the  head  bent  forward  and  leaning  on  the  hand, 
is  not  an  indication  of  helplessness,  although  it  might  be  of 
sleep  or  partial  intoxication  or  deep  meditation,  from  which 
a  person  could  be  aroused  by  the  sounding  of  the  alarm  whistle 
or  the  noise  of  the  train.  The  decedent  placed  himself  in  a 
condition  of  danger,  where  the  company  had  the  right  of  way 
with  its  trains,  and  it  was  his  duty  to  keep  a  lookout  for  the 
same.  This  he  neglected  to  do.  Of  his  negligence  there  can 
be  no  question.  It  was  the  duty  of  the  company,  on  dis- 
covering his  dangerous  position,  to  warn  him  by  ringing  the 
bell  or  blowing  the  alarm  whistle,  and  this  it  did;  and  unless 
be  was  helpless,  and  this  fact  was  known  to  the  engineer,  this 
is  the  only  duty  the  company  owed  to  him,  for  otherwise  it 
was  his  duty  to  give  them  the  right  of  way.  It  was  a  para- 
mount right  which  the  company  enjoyed  from  the  public,  and 
of  which  he  could  not  deprive  them  by  the  obstruction  thereof 
in  any  manner.  Was  he  helpless?  Nothing  that  happened 
prior  to  his  death  so  indicated.  Such  a  thing  might  be  in- 
ferred from  his  death,  and  yet  it  might  also  be  inferred  that 
he  was  in  a  condition  of  reckless  indifference  as  to  his  fate, 
or  assuming  the  risk  of  the  train  striking  him.  In  either  event 
the  engineer  could  not  know  what  his  condition  was,  and, 
not  knowing  that  he  was  helpless,  the  engineer  had  the  right 
to  assume  that  he  would  get  out  of  the  way.  Unless  it  is 
plainly  apparent  to  the  engineer  that  the  person  obstructing 
the  right  of  way,  for  some  reason,  is  helpless,  the  engineer 
is  not  bound  to  stop  his  train,  and  he  is  not  guilty  of  negli- 
gence if  the  obstructor  is  killed.  Such  killing  comes  under  the 
head  of  unavoidable  accident  if  the  person  be  actually  helpless, 
bat,  if  not  helpless,  then  it -must  be  charged  entirely  to  the 
negligence  of  the  obstructor.  The  present  case  is  governed 
bv  the  principles  of   Raines  v.   Railway  Co.,   39  W.   Va.  50, 


26  CROSSINGS  Vo}  X^ * 

(NS) 

Green  v.  Southern  Pac.  Co 

19  S.  E.  565,  24  L.  R.  A.  226.  This,  however,  is  a  stronger 
case  in  favor  of  the  defendant,  for  the  reason  that  the  engineer 
did  his  full  duty  in  sounding  the  alarm  whistle.  In  the  Raines 
Case,  as  shown  in  my  dissenting  opinion,  the  alarm  whistles 
were  given  too  late  to  warn  the  obstructor.  In  the  present 
case  they  were  given  in  time,  and  with  force  enough  to  arouse 
the  neighborhood.  In  2  Ror.  R.  R.  1027,  the  law  is  stated 
to  be  that:  "The  servants  in  charge  of  a  train  have  a  right 
to  presume  that  a  man  on  the  track  is  of  sound  mind  and 
good  hearing,  and  will  get  off  in  time  to  avoid  danerer; 
and,  therefore,  the  train  is  not  obliged  to  stop,  but 
is  only  bound  to  ordinary  care  of  warning  by  whistling  and 
bell  ringing,  if  the  person  is  seen  by  persons  in  charge  of  it, 
which  is  due  to  all  persons  on  general  principles.  This  done 
in  time  for  avoiding  the  danger,  the  company  is  not  liable.  * ' 
The  engineer  has  the  right  to  continue  the  speed  of  his  train, 
on  the  presumption  that  the  obstructor  of  the  right  of  way  is 
of  sound  mind  and  good  hearing,  and  will  protect  himself, 
until  it  becomes  plainly  apparent  to  him  that  the  obstructor  is 
helpless.  Then,  if  necessary  to  avoid  the  destruction  of  life 
or  bodily  injury,  he  should  stop  his  train.  Neither  the  engi- 
neer nor  other  person  knows  that  decedent  was  helpless,  but 
as  soon  as  it  seemed  apparent  to  the  engineer  that  the  dece- 
dent, for  some  reason,  was  not  trying  to  protect  himself,  he 
tried  to  save  him,  rather  under  a  feeling  of  moral  than  legal 
obligation ;  for,  not  being  aware  that  the  obstructor  was  in  a 
helpless  condition,  he  was  not  legallv  bound  to  do  so,  but 
could  have  continued  the  speed  of  his  train,  and  cast  the 
responsibility  of  the  accident  upon  the  obstructor  or  his  un- 
known helplessness.  The  fact  that  he  did  more  than  the  law 
required  of  him  is  not  evidence  that  he  was  aware  that  the 
condition  of  the  obstructor  was  helpless,  nor  is  there  any  evi- 
dence of  this  fact,  except  inconclusive  inferences  drawn  from 
decedent's  death.  This  is  certainly  a  case  plainly  for  the 
defendant,  and  the  circuit  court  committed  no  error  in  sus- 
taining the  demurrer  to  the  evidence.  The  judgment  is 
affirmed. 


Grekn  et  al.  v.  Southern  Pac.  Co.  (L.  A.  810.) 

(Supreme  Court  of  California,  March  ig,  190/.) 

[64  Pac.  Rep.  255.] 

Railroads — Accident  at  Crossing — Contributory  Negligence.* — Plain- 
tiff's intestate  was  killed  by  a  collision  on  a  railway  crossing.  Intes- 
tate was  familiar  with  the  crossing,  and  knew  that  the  train  was  due  at 
about  the  time  he  attempted  to  cross.  The  whistle  was  sounded  on 
approaching  the  crossing,  and  the  bell  was  ringing  continuously. 
Defendant's  right  of  way,  to  within  12  feet  of  the  track,  was  planted  in 
corn,  which  was  about  9  feet  high,  and  obstructed  the  view  until  within 
12  feet  from  the  crossing.     Intestate  was  driving  his  wagon  rapidly,  and 

*See  Smith  v.  Boston  &  M.  R.  R.  (N.  H.),  19  Am.  &  Eng.  R.  Cas.,  N. 
S.,  320,  and  foot-note,  321. 
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from  his  position  in  the  wag-on  could  have  seen  the  approaching*  train, 
and.  if  he  had  looked  and  listened  before  going  on  the  track,  he  could 
have  avoided  the  collision.  Held%  that  he  was  guilty  of  such  contribu- 
tory negligence  as  precluded  recovery. 

Department  I.  Appeal  from  superior  court,  Ventura  county ; 
B.  T.  Williams,  Judge. 

Action  by  Mary  Green  and  others  against  the  Southern 
Pacific  Company.  From  a  judgment  for  plaintiffs,  defendant 
appeals.     Reversed. 

R  B.  Canfield,  for  appellant. 
Murphy  &  Gottschalk,  for  respondents. 

HARRISON,  J.  On  September  2, 1895,  George  N.  Green  was 
struck  by  a  locomotive  of  the  defendant,  and  instantly  killed. 
His  widow  and  children  have  brought  the  present  action  to 
recover  damages  therefor,  alleging  that  his  death  was  caused 
by  reason  of  the  negligence  of  the  defendant.  The  case  was 
tried  by  a  jury,  and  a  verdict  given  in  favor  of  the  plaintiffs 
for  the  sum  of  $9,000.  The  defendant  has  appealed  directly 
from  the  judgment,  presenting  the  grounds  of  its  appeal  in 
a  bill  of  exceptions. 

At  the  time  of  his  death,  Mr.  Green  was  70  years  of  age,  and 
in  good  health  and  the  enjoyment  of  his  faculties.  He  had  re- 
sided in  Santa  Paula  for  several  years,  and  on  that  morning 
started  in  an  express  wagon,  with  a  team  of  horses,  to  go  to  some 
land  of  his  which  was  about  three  miles  east  of  Santa  Paula,  to 
get  a  load  of  wood.  In  going  there  he  went  for  about  two  miles 
along  the  county  road,  which  runs  near  to  the  railroad,  and 
at  its  intersection  with  the  Brock  road  turned  southerly  into 
the  Brock  road,  and  was  driving  along  this  road,  when  the 
regular  morning  passenger  train  of  the  defendant,  coming  from 
the  east,  struck  and  killed  him.  The  train  was  running  at 
a  speed  of  about  40  miles  an  hour,  and  was  due  at  Santa  Paula 
at  1  minute  after  11  o'clock.  It  was  2  minutes  before  11 
when  the  accident  occurred.  The  track  of  the  defendant  for 
a  distance  of  upwards  of  2,000  feet  east  of  this  crossing  is 
straight,  and  is  substantially  upon  a  level  with  the  adjacent 
ground,  varying  less  than  a  foot  therefrom  for  several  hundred 
feet.  Eighty  rods  east  of  the  crossing  is  a  whistling  post,  and 
from  that  point  to  the  crossing  the  grade  falls  11. 2  feet,  so 
that  trains  of  cars  are  easily  moved  thereon  without  the  aid 
of  steam.  The  intersection  of  the  Brock  road  with  the  county 
road  is  about  3  feet  higher  than  at  the  crossing  of  the  railroad, 
and  is  180  feet  northerly  therefrom.  The  general  surface  of 
the  ground  slopes  to  the  south,  with  about  the  same  grade. 
The  right  of  way  of  the  defendant  between  the  crossing  and 
the  whistling  post  is  100  feet  in  width,  and,  with  the  consent  of 
the  defendant,  a  portion  of  this  right  of  way  had  been  planted 
in  corn,  which  at  the  time  of  the  accident  had  an  average 
height  of  about  9  feet.  Between  the  north  rail  of  the  track 
and  the  south  line  of  the  corn  there  was,  however,  a  space  of 
12  feet,  but  to  one  driving  along  the  Brock  road  any  view  of 
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an  approaching  train  would  be  obstructed  by  the  corn  until  he 
had  got  within  12  feet  of  the  crossing.  There  was  also  an 
orchard  on  the  east  side  of  the  Brock  road,  just  south  of  its 
intersection  with  the  county  road,  whose  trees  were  about  9 
feet  in  height.  It  appears  without  any  substantial  conflict  in 
the  evidence  that  the  whistle  upon  the  locomotive  was  sounded 
and  the  bell  rung,  as  required  by  section  486,  Civ.  Code.  The 
engineer  testified,  as  did  the  fireman,  that  he  gave  the  regular 
crossing  whistle — two  long  and  two  short  blasts — at  the 
whistling  post,  and  that  the  bell  was  ringing  continuously. 
The  locomotive  had  an  automatic  bell  ringer,  and  he  testified 
that  it  was  started  half  a  mile  back,  and  was  ringing  until  the 
train  came  to  a  stop  at  the  crossing.  Each  of  the  witnesses 
who  was  asked  thereon  testified  that  they  heard  the  whistle ; 
and,  although  some  of  them  did  not  hear  the  bell,  their  failure 
to  hear  it  was  sufficiently  accounted  for.  It  was  shown  that 
there  was  a  strong  west  wind  blowing  that  morning,  and  with 
one  exception  the  witnesses  were  all  west  of  the  Brock  road, 
and  some  distance  from  the  railroad.  Mrs.  Welchman,  who 
lived  between  the  Brock  road  and  the  whistling  post,  and 
about  100  yards  north  of  the  railroad,  testified  that  she  heard 
the  whistle  and  heard  the  bell  ringing  as  the  train  was  passing 
her  house.  Other  witnesses  heard  both  the  bell  and  the 
whistle.  Mrs.  Trotter  testified  that  she  heard  the  bell  after 
the  collision ;  thus  confirming  the  testimony  of  the  engineer. 
Mrs.  Tinder  testified  that  she  heard  the  bell,  and  then  she 
heard  the  whistle.  In  view  of  this  testimony,  the  fact  that 
two  of  the  passengers  on  the  train  did  not  hear  it  is  not 
entitled  to  any  consideration.  It  appears  that  their  attention 
was  not  directed  to  it,  and  the  noise  of  the  train  might  readily 
have  prevented  them  from  hearing  it.  Upon  the  evidence  on 
this  point  no  sensible  or  impartial  person  could  fail  to  find 
that  the  bell  was  rung  and  the  whistle  sounded,  and,  in  the 
absence  of  any  express  finding  to  the  contrary,  it  must  be 
assumed  that  the  jury  so  considered  the  evidence.  The 
plaintiffs,  therefore,  failed  to  show  any  negligence  on  the  part 
of  the  defendant  in  giving  notice  of  the  approach  of  the  train ; 
and  it  cannot  be  held,  under  any  of  the  circumstances  shown 
herein,  that  the  running  of  a  passenger  train  through  a 
sparsely-settled  country,  at  the  rate  of  40  miles  an  hour,  is,  as 
matter  of  law,  negligence. 

The  plaintiffs,  however,  contend  that  the  defendant  was 
guilty  of  negligence  in  permitting  the  view  of  its  track  and 
approaching  train  to  be  obstructed  by  the  corn  which  was 
growing  there.  The  claim  that  such  negligence  was  wanton 
cannot  be  sustained.  On  the  other  hand,  the  defendant 
contends  that,  even  if  this  be  conceded  to  be  negligence,  it 
was  not  the  proximate  cause  of  the  death  of  Mr.  Green ;  and 
that  it  was  shown  by  the  evidence  that  his  own  negligence 
was  not  only  contributory  thereto,  but  was  the  real  cause  of 
his  death.     The  only  eye  witnesses  of  the  accident  were  the 
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engineer  and  the  fireman  upon  the  locomotive  and  Mrs. 
Trotter.  The  engineer  and  the  fireman  testified  that  when 
the  train  was  about  30  or  40  feet  from  the  crossing  they  saw  the 
heads  of  the  horses,  which  were  then  about  10  or  12  feet  from 
the  outermost  rail,  and  "they  appeared  to  be  coming  pretty 
fast."  Mrs.  Trotter  was  at  her  home  upon  the  Brock  road, 
about  1,000  feet  south  of  the  crossing,  and  testified  that  her 
attention  was  drawn  by  hearing  the  whistle;  "and  when  I 
looked  the  team  was  just  leaving  the  main  county  road,  and 
had  turned  down  towards  the  track,  and  was  coming  pretty 
fast  All  at  once  he  jerked  the  team  around  to  the  right, 
the  northwest  side  of  the  fence,  and  the  car  just  swept  by 
quicker  than  I  could  tell  it"  She  further  said:  "When  I 
first  saw  the  team  coming  from  the  main  county  road  down 
there,  why  it  was  coming  pretty  fast,  and  then  in  an  instant, 
when  the  train  came  through  the  cattle  guard,  the  team  was 
right  upon  the  track,  and  he  was  trying  to  rein  the  horses 
around  to  the  right  apparently."  And  upon  her  cross-ex- 
amination she  said:  "When  I  first  saw  Mr.  Green  on  this 
occasion  in  his  wagon,  he  had  turned  from  the  main  county 
road  to  come  down  to  the  Brock  road,  and  was  coming  down 
from  the  county  road  this  way.  His  term  was  coming  pretty 
fast  when  I  saw  him,  and  that  was  when  I  stepped  out  to  get 
a  bucket. — coming  fast;  but  he  got  near  just  before  the  train 
come,  and  right  at  the  track  apparently  he  jerked  his  horses 
around  this  way,  I  believe  to  the  right.  It  was  just  as  he  got 
to  the  track  I  saw  him  pull  around  the  team.  His  horses  ran 
fast  before  he  got  there. M  It  is  the  settled  rule  in  this  state 
that  contributory  negligence  is  a  defense  to  be  affirmatively 
established  by  the  defendant,  unless  it  is  shown  or  can  be  in- 
ferred from  the  evidence  given  in  support  of  the  plaintiff's 
case.  Robinson  v.  Railroad  Co.,  48  Cal.  426.  It  is  also  well 
settled  that,  while  contributory  negligence  is  a  question  of 
fact  to  be  determined  by  the  jury,  yet,  when  the  facts  are 
undisputed,  the  question  is  one  of  law  for  the  court  (Glasscock 
v.  Railroad  Co.,  73  Cal.  137,  14  Pac.  518);  and  if  the  evidence 
thereon  is  without  conflict,  and  of  such  a  character  that  the 
only  conclusion  to  be  reasonably  drawn  therefrom  is  in  favor 
of  its  existence,  the  court  may  grant  a  nonsuit  at  the  close  of 
the  testimony,  or  may  direct  a  verdict  for  the  defendant 
(Davis  v.  Railroad  Co.,  105  Cal.  131,  38  Pac.  647;  Herbert  v. 
Southern  Pac.  Co.,  121  Cal.  227,  53  Pac.  651).  It  was  said 
in  the  case  last  cited :  "The  cases  arising  from  injuries  suffered 
at  railroad  crossings  have  been  so  numerous,  and  upon  certain 
points  there  has  been  such  absolute  accord,  that  what  will  con- 
stitute ordinary  care  in  such  a  case  has  been  precisely  defined, 
and,  if  any  element  is  wanting,  the  courts  will  hold  as  matter 
of  law  that  the  plaintiff  has  been  guilty  of  negligence.  And, 
when  injury  results  which  might  have  been  avoided  by  the 
use  of  proper  care,    the  plaintiff  cannot    recover,   although 
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the  defendant  has  also  been  guilty  of  negligence.' '  Under  the 
evidence  which  was  before  the  court  it  must  be  held,  in  view 
of  the  principles  thus  declared,  that  the  deceased  was  guilty 
of  contributory  negligence,  and  that  the  court  should  have 
granted  the  defendant's  motion,  at  the  close  of  the  testimony, 
for  a  nonsuit.  It  is  very  clear  that  if  Mr.  Green,  at  any  time 
after  he  had  entered  upon  the  Brock  road,  had  taken  the  pre- 
cautions which  any  prudent  man  would  have  taken,  he  would 
have  learned  that  the  train  was  approaching,  and  thus  have 
avoided  the  danger.  One  of  the  witnesses  was  working  that 
morning  in  a  field  near  the  intersection  of  the  Brock  road  with 
the  county  road,  and  heard  the  whistle  at  the  whistling  post, 
and  saw  the  top  of  the  train.  The  place  at  which  he  was 
working  was  shown  to  be  five  feet  higher  than  the  railroad 
crossing,  and  nearly  two  feet  higher  than  the  intersection  of 
the  Brock  road  with  the  county  road.  At  the  time  the  whistle 
sounded,  Mrs.  Trotter  testified  that  Green  had  just  turned  into 
the  Brock  road.  He  was  sitting  upon  the  seat  of  his  wagon, 
which  it  was  shown  brought  his  eye  to  a  point  seven  feet  and 
four  inches  above  the  ground,  so  that  he  had  practically  the 
same  opportunity  for  seeing:  the  train  as  had  the  witness 
who  was  working  upon  the  ground.  It  was  the  regular  time 
for  the  train  to  be  at  that  point,  and  it  was  shown  that  this 
train  had  been  running  upon  this  schedule  for  several  months. 
Green  had  resided  in  Santa  Paula  for  several  years,  and  his 
occupation — the  transfer  business — was  such  that  it  must  be 
assumed  that  he  knew  the  time  at  which  the  train  would  reach 
Santa  Paula.  He  had  frequently  driven  over  that  route,  and 
was  familiar  with  the  location  of  the  track  and  the  extent  to 
which  its  view  was  obstructed  by  the  corn.  His  wagon  was 
equipped  with  a  brake,  and  the  horses  he  was  driving  were 
accustomed  to  the  cars.  If  he  had  stopped  when  he  reached 
the  turn  in  the  road,  he  would  have  heard  the  whistle,  and, 
if  he  had  looked,  he  would  have  seen  the  approaching  cars. 
In  Herbert's  Case,  supra,  it  was  said:  "The  railroad  track  of 
a  steam  railway  must  itself  be  regarded  as  a  sign  of  danger, 
and  one  intending  to  cross  must  avail  himself  of  every  oppor- 
tunity to  look  and  listen  for  approaching  trains.  What  he 
must  do  in  such  a  case  will  depend  upon  circumstances.  If 
the  view  of  the  track  is  obstructed,  he  should  take  greater 
pains  to  listen.  If,  taking  these  precautions,  he  would  have 
seen  or  heard  the  approaching  train,  the  very  fact  of  injury 
will  raise  a  presumption  that  he  did  not  take  the  required  pre- 
cautions."  The  noise  caused  by  the  rumble  of  his  empty 
wagon  was  an  additional  reason  for  caution,  and  his  knowl- 
edge that  the  track  was  hidden  by  the  corn  was  a  reason  for 
his  taking  more  than  ordinary  precautions  against  meeting 
the  train.  Instead  of  taking  any  precautions,  the  testimony 
of  all  who  saw  him  is  that  he  was  driving  at  a  rapid  gait 
towards  the  crossing.     The  only  inference  to  be  drawn  from 
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bis  conduct  in  view  of  his  knowledge  of  the  surroundings  is 
that  he  was  attempting  to  get  across  the  track  before  the  cars 
should  come  along.  If  such  be  the  case,  it  can  only  be  re- 
garded as  recklessness.  Hager  v.  Southern  Pac.  Co.,  98  Cal. 
309,  33  Pac.  1 19.     The  judgment  is  reversed. 

We  concur:  GAROUTTE,  J. ;  VAN  DYKE,  J. 


Henavik  v.  New  York  Cent.  &  H.  R.  R.  Co. 

[Court  0/  Appeals  of  New  York,  March  22, 1901.) 

[59  N.  E.  Rep.  901.] 

Railroad — Accident  at  Crossing— Contributory  Negligence.* — De- 
ceased, starting  on  a  clear  night  to  cross  an  avenue  on  which  were  two 
railroad  tracks,  was  struck  just  as  he  stepped  on  the  nearest  track  by  an 
engine,  which  was  backing,  with  a  headlight  on  the  tender.  When  22 
feet  from  the  track,  and  again  when  11  feet  from  it,  he  was  seen  to  look 
along  the  track  in  both  directions.  When  he  first  looked,  the  engine  was 
a  block  away.  A  train  was  approaching  on  the  other  track  from  the 
opposite  direction.  The  only  two  observers  called  as  witnesses  testified 
that  they  thought  the  engine  was  standing  still,  and,  before  they  real- 
ized it,  it  was  on  him ;  that  it  made  no  noise,  and  that  no  bell  was  rung. 
Held,  that  the  question  of  contributory  negligence  was  for  the  jury. 

Appeal  from  supreme  court,  appellate  division,  First  depart- 
ment. 

Action  by  Peter  Henavie,  administrator  of  Patrick  Henavie, 
deceased,  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company  for  death  of  intestate  killed  at  a  crossing. 
The  complaint  was  dismissed,  and  exceptions  ordered  to  be 
heard  in  the  first  instance  by  the  appellate  division.  From 
the  judgment  (60  N.  Y.  Supp.  752)  overruling  the  exceptions 
and  denying  motion  for  new  trial,  plaintiff  appeals.     Reversed. 

George  W.  Miller  and  Benjamin  Patterson,  for  appellant. 
Charles  C.  Paulding,  for  respondent. 

VANN,  J.  Upon  the  trial  of  this  action  evidence  was  given 
tending  to  establish  the  following  facts:  Eleventh  avenue 
and  Forty-Fifth  street,  in  the  city  of  New  York,  cross  each 
other  substantially  at  right  angles.  In  the  avenue  as  it  crosses 
Forty-Fifth  street,  and  on  an  even  grade  therewith,  are  two 
railroad  tracks  belonging  to  the  defendant,  upon  which  engines 
are  run  propelled  by  steam.  On  the  5th  of  April,  189$,  at 
about  half  past  9  in  the  evening,  on  a  clear  night,  the  plain- 
tiff* s  intestate,  33  years  of  age,  and  in  the  full  possession  of 
his  faculties,  so  far  as  appears,  started  to  walk  across  the 
avenue  on  the  cross  walk  extending  from  the  southeast  to  the 
southwest  corner  of  the  two  streets.  It  was  22. 3  feet  from 
the  curbstone  where  he  started  to  the  first  rail  of  the  nearest 
track.     He  lived  in  the  neighborhood,  and  was  familiar  with 

•See  preceding  case,  and  foot-note,  Mackrall  v.  Omaha  &  St.  L.  R.  Co. 
Hon-a).  19  Am.  &  Kng.  R.  Cas.,  N.  S.,  59,  and  note,  62. 
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the  crossing.  At  this  time  an  engine,  attached  to  a  few 
freight  cars,  was  either  standing  still  at  Forty-Fourth  street, 
as  two  witnesses  stated,  or  was  backing  on  the  south  track 
from  Forty-Fourth  street  towards  the  crossing,  and  a  passen- 
ger train  was  approaching  on  the  north  track,  going  in  the 
opposite  direction.  There  was  neither  gate  nor  flagman  at 
the  crossing,  and  no  whistle  was  sounded  or  bell  rung,  nor 
any  kind  of  warning  given  of  the  approaching  engine,  except 
that  a  headlight  on  the  end  of  the  tender  was  lighted.  The 
engine  was  moving  so  quietly  that  two  observers  who  saw  the 
headlight  thought  it  was  standing  still.  The  deceased  was 
walking  along  in  the  usual  way,  going  straight  across,  and 
whistling  as  he  walked.  As  he  started  across  he  was  seen  to 
look  both  to  the  right  and  left,  and  as  he  was  half  way  be- 
tween the  curb  and  the  nearest  track  he  looked  again  in  both 
directions.  In  an  instant  he  reached  the  first  rail,  was  struck, 
and  mortally  injured.  The  engine  was  described  by  one 
witness  as  moving  "fast,"  by  another  as  moving  "swift,"  and 
by  the  engineer  as  moving  at  from  4  to  4i  miles  an  hour.  It 
stopped,  as  one  witness  testified,  after  the  first  trucks  of  the 
first  car  had  passed  over  the  decedent.  It  moved  the  length 
of  a  block  while  he  walked  22  feet.  At  the  close  of  the  evi^ 
dence  for  the  plaintiff  the  court  dismissed  his  complaint,  and 
ordered  his  exceptions  to  be  heard  in  the  first  instance  by  the 
appellant  division,  where  they  were  overruled,  and  the  motion 
for  a  new  trial  was  denied.  From  the  judgment  entered, 
accordingly  the  plaintiff,  after  obtaining  permission,  appealed 
to  this  court. 

There  was  a  conflict  in  the  evidence  as  to  whether  the  bell 
on  the  engine  which  ran  over  the  plaintiff's  intestate  was 
ringing  or  not.  The  accident  was  seen  by  two  witnesses,  one 
standing  at  the  northeast  corner  of  the  crossing,  who,  after 
stating  that  he  observed  the  train,  testified  that  he  heard  no 
noise  coming  from  the  engine,  and  that  he  did  not  hear  any 
bell  rung ;  the  other,  who  was  walking  between  Forty-Fifth 
and  Forty-Sixth  streets,  testified  that  he  observed  the  train, 
and  that  no  bell  was  rung.  On  his  cross-examination,  after 
stating  that  he  was  positive  that  no  bell  was  rung,  the  record, 
discloses  the  following:  "Q.  How  are  you  sure  of  that?  A.  I 
did  not  hear  it.  Q.  That  is  all  you  mean  to  say,  you  did  not 
hear  it?  A.  I  did  not  hear  it.  Q.  That  is  what  you  mean  to 
say  when  you  say  it  was  not  rung?  A.  It  was  not  rung.  Q. 
I  say,  when  you  say  it  was  not  rung,  you  mean  to  say  you  did 
not  hear  it  rung.  Isn't  that  so?  A.  If  I  can't  hear  it,  it  can't 
be  rung.  Q.  When  you  say  the  bell  was  not  rung,  you  mean 
to  say  you  did  not  hear  it?  A.  That  I  did  not  hear  it.  Q. 
That  is  all  you  mean  to  swear?  A.  It  was  not  rung.'.'  The 
engineer,  who  was  called  by  the  plaintiff,  testified  that  the 
bell  was  ringing  when  the  accident  happened,  but  he  did  not 
state  how  long  it  had  been  ringing.  A  witness,  shown  to  have 
been  in  a  position  to  hear,  who  testifies  that  he  observed  the 
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engine,  but  did  not  hear  the  bell  ring,  furnishes  some  evi- 
dence that  the  bell  was  not  ringing ;  and,  if  he  is  positive  that 
the  bell  was  not  rung,  he  furnishes  strong  evidence  that  the 
bell  was  not  ringing.  The  evidence  of  the  witness  in  this 
case,  who  was  positive  upon  the  subject,  was  not  materially 
affected  by  his  cross-examination ;  for  while  he  said  he  did 
not  hear  the  bell,  when  asked  if  that  was  all  he  meant,  twice 
answered  that  it  was  not  rung.  The  answers  were  not  in- 
consistent. We  assume,  therefore,' that  the  jury  might  properly 
have  found  that  the  bell  was  not  rung.  A  railroad  company 
which  runs  a  locomotive  rapidly,  in  the  nighttime,  upon  a 
public  street  in  a  populous  city,  crossing  other  streets  at  grade 
with  no  gate  or  flagman  to  protect  the  public,  and  without 
taking  any  precaution  to  warn  travelers  by  bell,  whistle,  or 
otherwise,  except  by  means  of  its  headlight,  may  properly  be 
found  guilty  of  neglecting  its  duty  to  operate  its  cars  with 
the  care  and  caution  required  by  the  circumstances.  Dyer 
v.  Railroad  Co.,  71  N.  Y.  228;  Houghkirk  v.  Canal  Co.,  92 
X.  Y.  219:  Thompson  v.  Railroad  Co.,  110N.  Y.  636,  17  N.  E. 
690;  Vandewater  v.  Railroad  Co.,  135  N.  Y.  583,  588,  32  N. 
E.  636,  18  L.  R.  A.  771. 

Whether  the  decedent  was  conclusively  shown  to  have  been 
guilty  of  contributory  negligence  depends  upon  what  occurred 
in  an  instant  of  time.  He  looked  in  both  directions  when  he 
started  to  cross,  and  when  he  was  half  way  to  the  nearest  rail 
he  looked  in  both  directions  again.  Therefore,  in  order  to 
justify  the  action  of  the  courts  below,  it  must  be  held,  as 
matter  of  law,  that  it  was  his  duty  to  look  again  while  passing 
over  the  remaining  space  of  1 1  feet,  or  that  in  looking  he  was 
negligent  in  failing  to  observe  the  approaching  freight  train. 
The  jury  had  the  right  to  find  that  the  engine,  through  its 
quiet  movement,  made  the  same  impression  upon  him  that  it 
did  upon  the  only  two  observers  who  were  called  as  witnesses, 
both  of  whom  testified  that  they  thought  it  was  standing  still, 
and  that  before  they  realized  it  the  train  was  upon  him.  If 
there  is  any  reasonable  evidence  of  care  on  the  part  of  the 
plaintiff  in  an  action  to  recover  damages  on  account  of  neg- 
ligence, it  is  for  the  consideration  of  the  jury.  There  was 
some  evidence  of  care  on  the  part  of  the  deceased,  because  he 
looked  in  both  directions  when  he  started  across  the  avenue, 
as  well  as  when  he  was  half  way  to  the  nearest  track.  There 
was  no  direct  evidence  that  he  listened,  and  there  never  can 
be  when  the  subject  of  the  accident  is  dead.  Schafer  v.  City 
of  New  York,  154  N.  Y.  466,  472,  48  N.  E.  749.  It  appears, 
however,  that  he  was  on  the  alert,  and  using  his  eyes,  which 
is  some  evidence,  under  the  circumstances,  that  he  was  also 
using  his  ears.  Moreover,  the  jury  could  have  found  that,  if 
he  had  listened,  he  would  not  have  heard  the  train,  for  there 
was  no  noise  and  no  warning.  Smedis  v.  Railroad  Co.,  88  N. 
Y.  13.  They  could  also  have  found  that,  if  he  saw  the 
approaching  engine,  he  thought  it  was  standing  still,  as  the 
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other  witnesses  did.  It  is  difficult  to  tell  in  the  nighttime, 
when  the  track  is  level  and  straight,  whether  the  headlight  on 
an  engine  is  approaching,  standing  still,  or  receding.  As  one 
of  the  witnesses  put  it,  "at  the  rate  of  speed  the  train  was 
running,  when  you  see  the  headlight  a  block  away  you  can- 
not possibly  tell  whether  it  is  there  or  coming  on."  The  pas- 
senger train  on  the  north  track,  according  to  some  of  the 
evidence,  did  not  reach  the  crossing  until  after  the  accident,  and 
this  would  tend  somewhat  to  divert  the  attention  of  a  traveler 
upon  the  cross  walk.  Under  these  circumstances  we  think 
it  was  for  the  jury,  and  not  for  the  court,  to  decide  whether 
the  deceased  was  guilty  of  contributory  negligence.  Kettle 
v.  Turl,  162  N.  Y.  255,  56  N.  E.  626;  Zwack  v.  Railroad  Co., 
160  N.  Y.  362,  54  N.  E.  785;  Judson  v.  Railroad  Co.,  158  N. 
Y.  597,  53  N.  E.  <U4;  McNamara  v.  Railroad  Co.,  136  N. 
Y.  650,  32  N.  E.  765;  Rodrian  v.  Railroad  Co.,  125  N.  Y.  526, 
26  N.  E.  741;  McClain  v.  Railroad  Co..  116  N.  Y.  459,  22  N. 
E.  1062;  Greany  v.  Railroad  Co.,  10  N.  Y.  419,  5  N.  E.  425; 
Massoth  v.  Canal  Co.,  64  N.  Y.  524;  Noble  v.  Railroad  Co., 
20  App.  Div.  40,  46  N.  Y.  Supp.  645,  161  N.  Y.  620,  630,55 
N.  E.  1098.  For  these  reasons  we  think  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

PARKER,  C.  J.,  and   BARTLETT,  MARTIN,  CULLEN, 
and  WERNER,  JJ.,  concur.     GRAY,  J.,  not  sitting. 
Judgment  reversed,  etc. 

Louisville  &  N.  R.  Co.  v.  Stewart. 

{Supreme  Court  of  Alabama,  Dec.  20 ,  /goo.) 

[29  So.  Rep.  562.] 

Appeal — Review. — Matter  assigned  as  error  based  on  recitals  in  the 
record  relating  to  demurrers  to  pleadings,  not  such  as  to  constitute 
judgments,  cannot  be  reviewed. 

Accident  at  Crossing  to  Bicycle  Rider — Evidence  as  to  Movement  of 
Other  Train  as  Res  Gestae. — Where  plaintiff  while  crossing  railroad 
tracks  on  a  bicycle  narrowly  escaped  injury  from  a  moving  passenger 
train,  and  immediately  thereafter  was  injured  by  a  switch  engine  on 
another  track,  evidence  of  the  movements  of  the  passenger  train  was 
admissible  in  an  action  against  the  railroad  for  the  injuries,  as  res  gestce. 

Evidence — Nonexpert  Testimony  as  to  Speed  of  Train. — It  was  not  error 
to  allow  a  nonexpert  witness  to  testify  from  observation  as  to  the  rate 
a  train  was  moving  when  plaintiff  was  injured. 

Opinion  Evidence. — Where  plaintiff  was  injured  while  she,  in  company 
with  witness,  was  attempting  to  cross  railroad  tracks,  the  question  to 
witness,  "Was  there  any  way  for  you  all  to  see  that  train  before  you 
passed  that  string  of  box  cars  that  you  say  was  on  one  side  of  the 
tracks?"  was  not  objectionable,  as  calling  for  a  conclusion. 

Same. — It  was  not  error  to  permit  a  witness  who  apparently  testified 
from  her  own  knowledge  to  state  that  plaintiff  was  confined  to  her  bed 
for  three  weeks  immediately  after  being  injured,  and  that  plaintiff  had 
never  recovered  from  her  injuries. 

Expert  Testimony. — Where  a  physician  had  testified  to  the  nature  of 
plaintiff's  injuries,  it  was  not  error  to  allow  him  to  state  what  were  the 
probable  consequences  of  such  injuries,  as  the  opinion  of  experts  may 
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be  based  on  facts  of  which  they  have  actual  knowledge,  as  well  as  on  a 
hypothetical  statement. 

Same. — Where  a  physician  who  had  just  testified  that  plaintiff's  ankle 
was  bruised,  and  that  there  were  other  bruises  on  her  limbs,  was  asked 
what  were  the  natural  consequences  of  such  injuries,  a  reply  that  severe 
bruises  around  the  ankle  and  knee  heal  less  rapidly  than  almost  any 
other  part  of  the  body  was  not  objectionable  as  not  responsive. 

Same. — It  is  not  a  valid  objection  to  a  physician's  opinion  as  to  the 
effect  of  injuries  that  it  assumes  the  form  of  a  conclusion. 

Evidence— Objections. — The  statement  of  an  engineer  of  a  train  which, 
while  moving  backward,  ran  against  and  injured  plaintiff,  that  he  was 
not  aware  of  any  rule  of  the  company  requiring  trains  moving  backward 
to  be  moved  slower  than  when  going  forward,  not  being  plainly  irrele- 
vant, its  admission  over  a  general  objection  was  not  error,  under  a  court 
rule  (90  Ala.  ix.,  9  South,  iv.)  providing  that  objections  to  evidence  not 
plainly  irrelevant  will  not  be  considered  unless  the  objection  is  specified. 

Sudden  Apparent  Danger  Destroying  Self-Possession — Question  for 
Jury.* — Where  plaintiff  claimed  that,  in  attempting  to  cross  railroad 
tracks  on  her  bicycle,  she  narrowly  escaped  injury  from  a  passing  train, 
after  which  she  was  injured  by  a  switch  engine  on  another  track,  there 
being  evidence  from  which  the  jury  might  have  found  that  the  tracks 
were  78  feet  apart,  and  that  plaintiff  rode  her  wheel  against  the  switch 
engine,  the  question  whether  she  had  been  subjected  to  so  sudden  and 
imminent  a  danger  by  the  first  train  as  to  deprive  a  person  of  ordinary 
prudence  of  the  capability  of  exercising  good  judgment  should  have 
been  submitted  to  the  jury  without  giving  it  the  conclusive  effect  of 
relieving  plaintiff  from  contributory  negligence  ;  and  it  was,  therefore, 
error  to  instruct  that  contributory  negligence  would  not  be  chargeable 
to  plaintiff  if  defendant's  watchman  invited  her  to  cross,  and  in  attempt- 
ing to  do  so  it  became  suddenly  apparent  that  she  was  in  danger  from 
an  approaching  train,  if  after  that  she  acted  wildly  and  under  the 
influence  of  fright  occasioned  by  the  apparent  danger,  and  also  to 
instruct  that  if  she  was  crossing  defendant's  track  by  invitation,  and 
there  was  sudden  apparent  danger  confronting  her,  and  she  acted 
wildly,  she  would  not  be  chargeable  with  contributory  negligence. 

Accident  at  Crossing — Contributory  Negligence— Circumstances  to 
Be  Considered  by  the  Jury. — Where  plaintiff  was  injured  by  a  switch 
engine  while  she  was  attempting  to  cross  a  railroad  track  on  her  bicycle, 
and  she  claimed  that  just  before  the  injury  she  had  narrowly  escaped 
being  run  down  by  a  passenger  train  on  another  track,  it  was  not  error 
to  instruct  that  the  jury  must  consider  all  the  circumstances  at  the  time 
and  immediately  before  the  injury,  in  determining  what  would  be 
reasonable  and  prudent. 

Instructions. — Where  an  instruction  as  set  out  in  a  bill  of  exceptions 
is  erroneous  in  form,  the  court  must  consider  it  as  set  out,  though  it 
appears  in  a  correct  form  in  the  transcript  outside  the  bill  of  exceptions. 

Direction  of  Verdict. — An  affirmative  charge  for  defendant  cannot 
be  given  on  counts  of  the  complaint  supported  by  some  evidence. 

Accident  at  Crossing  to  Bicycle  Rider — Contributory  Negligence 
— Instructions.  —  Where  plaintiff  testified  that  defendant's  flagman 
signaled  for  her  to  cross  the  railroad  tracks  on  which  she  was  in- 
jured, an  instruction  that  a  bicycler  must,  under  all  "ordinary  circum- 
stances," be  treated  as  subject  to  the  same  rules  as  a  pedestrian,  and 
that  he  must  stop,  look,  and  listen,  was  erroneous,  as  the  term  "ordi- 
nary circumstances"  might  have  been  understood  to  include  the  giv- 
ing of  signals  to  cross  tracks,  which,  in  the  absence  of  apparent 
danger,  might  absolve  both  pedestrian  and  bicycler  from  looking  and 
listening. 

*Aa  to  whether  one  caused  by  terror  to  adopt  perilous  alternative  is 
guilty  of  contributory  negligence  as  matter  of  law,  see  Louisiana  West- 
ern Extension  Ry.  Co.  v,  Carstens  (C.  C.  A.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  781,  and  note,  789  et  seq. 
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Appeal  from  city  court  of  Birmingham ;  W.  W.  Wilkerson, 
Judge. 

Action  by  Mrs.  A.  M.  Stewart  against  the  Louisville  &  Nash- 
ville Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

This  was  an  action  brought  by  Mrs.  A.  M.  Stewart  against 
the  Louisville  &  Nashville    Railroad    Company   to   recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  while 
riding  a  bicycle,  which   injuries  were  alleged  to  have  been 
caused  by  reason  of  the  negligence  of  the  defendant  or  its 
employees.     The  complaint,   as  filed,   contained  1 1  counts ;  a 
twelfth  count  being  added  by  way  of  amendment.     Demurrers 
were  sustained  to  the  first  count,  and  on  motion  of  the  plain- 
tiff the  court  struck  the  ninth    count.     The  court,    at   the 
written  request  of  the  defendant,  gave  the  general  affirmative 
charge  as  to  the  third,    fifth,  tenth,  and  eleventh  counts.     In 
the  second  count  the  plaintiff  alleges  that  while  in  the  act  of 
crossing  Eighteenth  street,  a  public  highway  much  traveled 
by  both  pedestrians  and  vehicles,  said  street  being  crossed  at 
grade  by  a  railroad  track  of  the  defendant,  she  was  run  into 
and  injured  by  a  switch  engine.     The  specific  act  of  negligence 
averred  in  this  count  is  "that  said  negligence  consisted  in 
running  said  cars  and  said  locomotive  at  too  great  a  rate  of 
speed. ' '     The  negligence  averred  in  the  fourth  count,  on  the 
same  state  of  facts  as  above  set  out,  is  "that  said  negligence 
consisted    in    running     said    cars    and    locomotive    across 
Eighteenth  street  crossing  without  taking  proper  precautions 
to  prevent  injuries  to  plaintiff."     The  sixth  count  is  based  on 
the  alleged  violation  of  a  section  of  the  City  Code  of  Birming- 
ham providing,  under  a  penalty,  that  railroads  operating  tracks 
over  certain  named  crossings  (among  them,  Eighteenth  street 
crossing)  keep  electric  lights  burning  all  night,  and  watchmen 
or  flagmen  on  guard  day  and  night.     The  negligence  averred 
in  this  count  is  "that  said  violation  of  said  section  consisted 
in  not  keeping  a  watchman  or  flagman  on  guard  at  Eighteenth 
street  crossing  at  the  time  plaintiff  was  struck  as  aforesaid. ' ' 
The  seventh  count  avers  that  a  section  of  the  City  Code  of 
Birmingham   providing  that  it  shall  be  the  duty  of  flagmen 
placed  at  railroad  crossings  to  at  all  times  remain  in  full  view 
of  persons    approaching    said    crossings,    whether    they  be 
approaching  on  foot  or  in  vehicles,  and  to  signal  them  to  pass 
over  if  they  can  do  so,  or  to  stop  if  a  train  is  too  near  to  admit 
of  safe  passage,  was  violated  by  the  defendant,  and  that  said 
violation  of  said  section  "consisted  in  defendant's  flagman  at 
said  crossing  not  duly  and  properly  signaling  said  defendant  to 
stop  when  said  locomotive  and  cars  were  approaching  too 
near  to  admit  of  a  safe  passage."     The   eighth   count,  as 
amended  to  meet  the  demurrers  of  the  defendant,  is  based  on 
the  alleged  violation  of  a  section  of  the  City  Code  of  Birming- 
ham providing  that  no  railroad  company  shall  run  any  loco- 
motive at  a  rate  of  speed  greater  than  eight  miles  per  hour 
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when  going  forwards,  or  four  miles  per  hour  while  going  back- 
wards, or  run  said  engine  without  a  headlight  thereon,  or  with- 
out giving  the  proper  signals  by  ringing  the  bell,  etc.  The 
plaintiff  averred  that  the  defendant  violated  this  section  by 
"running  a  locomotive  engine  within  the  city  limits  at  and 
over  said  crossing  at  a  greater  rate  of  speed  than  four  miles 
an  hour  when  running  backward,  and  that  said  locomotive 
engine  was  running  backward  at  said  time  and  place  at  a 
greater  rate  of  speed  than  four  .miles  per  hour. ' '  The  twelfth 
count  is  based  on  the  alleged  violation  of  the  section  above 
mentioned,  the  breach  averred  being  "that  the  violation  of 
said  ordinance  consisted  in  permitting  or  suffering  a  locomo- 
tive or  train  to  run  in  said  city  at  said  time  and  place  without 
causing  the  usual  signals  to  be  given  continuously  by  ringing 
the  bell  or  otherwise. ' '  The  defendant  interposed  demurrers 
to  all  of  the  foregoing  counts,  except  the  twelfth,  assigning 
substantially  the  following  grounds:  That  the  allegations  of 
negligence  in  each  of  said  counts  are  vague,  indefinite,  and 
uncertain;  that  wherein  defendant  was  negligent  in  the 
premises  is  not  alleged  with  sufficient  clearness ;  and  that  it 
appears  from  the  allegations  of  said  counts  that  the  negligence 
therein  complained  of  was  not  the  proximate  cause  of  the 
alleged  injury.  These  demurrers  were  overruled,  except  as 
to  the  eighth  count,  which  count  was  amended  to  meet  them. 
The  defendant  pleaded  the  general  issue  and  several  special 
pleas,  in  which  it  set  up  the  contributory  negligence  of  the 
plaintiff.  To  these  special  pleas  demurrers  were  separately 
and  severally  interposed.  The  ruling  upon  these  demurrers, 
as  set  forth  in  the  judgment  entry,  was  as  follows:  "The 
demurrers  to  the  fifth,  sixth,  and  seventh  pleas  are  by  the 
court  heard,  considered,  and  overruled."  To  the  several 
special  pleas  the  plaintiff  filed  the  following  replications: 
"(i)  Plaintiff  takes  issue  on  each  of  said  pleas.  (2)  For 
further  replication,  plaintiff  savs  that  she  was  crossing  the 
tracks,  where  she  was  injured,  by  the  invitation  of  the  defend- 
ant. (3)  That  the  defendant's  watchman  at  said  crossing  sig- 
naled plaintiff  to  cross  at  the  time  and  place  when  and  where 
said  injuries  occurred.  (4)  That  plaintiff  could  not,  by 
stopping,  looking,  and  listening,  have  seen  or  heard  the 
engine  which  caused  said  injuries.' '  To  these  replications 
the  defendant  filed  demurrers,  assigning  several  grounds. 
The  rulings  upon  these  demurrers,  as  set  forth  in  the  minute 
entry,  were  as  follows:  "And  the  demurrer  to  the  replica- 
tions are  by  the  court  heard,  considered,  and  overruled. ' ' 

The  accident  to  the  plaintiff  occurred  at  the  Eighteenth  street 
crossing  in  the  city  of  Birmingham,  where  said  street  is  inter- 
sected by  several  railroad  tracks.  The  location  of  these  tracks 
is  sufficiently  shown  in  the  opinion :  About  half  past  7  on 
the  evening  of  September  3,  1897,  the  plaintiff,  in  company 
with  her  son  Frank  and  Mrs.  McPherson,  all  of  them  riding 
bicycles,  attempted  to  cross  Eighteenth  street  at  the  above- 
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described  point ;  the  party  coming  from  the  south  side  towards 
the  north  side.  The  testimony  for  the  plaintiff  tends  to 
show:  That  after  crossing  one  track,  and  while  50  feet  from 
a  flagman,  they  called  for  a  signal,  being  within  10  feet  of  the 
flagman  when  they  received  a  signal  for  them  to  pass  over, 
and  that  at  the  time  he  gave  the  signal  the  flagman  had  both 
a  white  and  red  light  in  his  hand.  On  one  of  the  tracks  out- 
side of  the  south  fence  there  was  a  string  of  box  cars,  which 
plaintiff,  her  son,  and  Mrs.  McPherson  contend  obstructed  the 
view  of  the  passenger  train  which  was  approaching  from  the 
west,  until  said  track  had  been  passed.  That  this  passenger 
train — the  Montgomery  Accommodation — was  running  from 
10  to  15  miles  per  hour,  and  that  they  were  within  20  feet  of 
it  when  they  first  saw  it.  The  plaintiff  was  about  4  feet  ahead 
of  her  son,  Mrs.  McPherson  being  directly  behind  young 
Stewart.  That  they  crossed  over  safely  in  front  of  the  passen- 
ger train,  which  barely  missed  them,  and  did  not  discover  the 
switch  engine  which  caused  the  accident  until  they  had  crossed 
the  passenger  track.  Young  Stewart  dismounted  within  5  feet 
of  the  switch  engine,  to  which  some  cars  were  attached,  and 
Mrs.  McPherson  got  off  of  her  wheel  directly  behind  him ;  the 
plaintiff  not  dismounting.  That  the  accommodation  train 
was  within  20  feet  of  them  when  they  first  saw  it,  and  that  none 
of  them  saw  the  switch  engine  which  caused  the  injury  until 
within  a  few  feet  of  it.  Frank  Stewart  and  Mrs.  McPherson 
dismounted  when  within  5  feet  of  the  engine,  but  Mrs.  Stewart, 
being  ahead  of  them,  did  not  have  time  to  dismount.  The 
switch  engine,  according  to  the  testimony  of  plaintiff's 
witnesss,  was  running  backwards  at  a  speed  variously  esti- 
mated from  4  to  10  miles  per  hour.  Neither  the  plaintiff,  her 
son  Frank,  Mrs.  McPherson,  nor  E.  Whetstone,  who  was 
present  at  the  time  of  the  accident,  heard  any  signal  or  ring- 
ing bell  from  the  engine,  nor  did  they  see  any  headlight 
thereon.  Plaintiff's  testimony  further  tended  to  show  that  it 
was  impossible  for  a  person  crossing  Eighteenth  street  to 
know  on  which  track  a  train  approaching  on  the  accommoda- 
tion track  one  block  away,  and  beyond  the  curve,  would  cross 
Eighteenth  street  on.  The  defendant  showed  that  the  dis- 
tance from  the  track  on  which  the  accommodation  train  was 
entering  the  city  and  the  track  on  which  the  accident  happened 
was  78.9  feet.  The  engineer  of  the  accommodation  train,  who 
was  corroborated  by  his  fireman  and  other  witnesses,  swore 
positively  that  Frank  Stewart  and  Mrs.  McPherson  did  not 
cross  in  front  of  the  accommodation  train.  The  engineer  of 
the  switch  engine,  his  fireman,  and  others  present,  testified 
that  at  the  time  of  the  accident  the  bell  of  the  switch  engine 
was  being  rung,  and  that  both  of  the  headlights  on  the  switch 
engine  were  burning  brightly  at  the  time  of  the  accident.  The 
fireman  testified  that  he  was  ringing  the  bell.  The  engineer 
of  the  switch  engine,  who  was  on  the  right-hand  side  of  the 
engine, — the  side  from  which  the  plaintiff  was  approaching. 
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—testified  that  he  did  not  see  her  until  after  she  was  against 
the  tender  of  the  engine,  and  that  at  the  time  of  the  accident 
he  had  moved  his  engine  about  50  feet,  going  from  the  west 
side  of  the  street  towards  the  east  side,  and  that  he  stopped 
the  engine  within  6  or  8  feet  after  discovering  that  the  plain- 
tiff was  hurt.  The  evidence  of  the  defendant  tended  to  show 
that  the  accommodation  train  was  approaching  Eighteenth 
street  at  the  speed  of  from  6  to  8  miles  per  hour,  and  that  the 
switch  engine  was  backing  at  a  rate  of  speed  from  2  to  4  miles 
per  hour.  It  is  undisputed  that  thp  flagman  who  gave  the 
signal  for  the  plaintiff  and  her  party  to  cross  had  no  control 
over  the  track  upon  which  the  switch  engine  was  running,  and 
that  his  authority  did  not  extend  to,  nor  did  his  duties 
require  him  to  flag,  the  tracks  north  of  the  gates.  The 
tracks  which  go  into  the  shed  were  guarded  by  a  gate- 
man,  whose  duty  it  was  to  warn  passers  of  approaching 
trains,  and  to  raise  the  gates  to  allow  trains  ingress  and  egress 
to  and  from  the  depot.  The  testimony  for  the  defendant 
tended  to  show  that  the  plaintiff  ran  into  the  tender  of  the 
switch  engine  about  six  or  eight  feet  from  the  rest,  and  that 
the  engine  did  not  run  against  her.  The  plaintiff  introduced 
four  sections  of  the  City  Code  of  Birmingham,  the  first  of 
which  provided,  substantially,  that  railroads  operating  tracks 
over  Eighteenth  street  must  keep  electric  lights  burning  all 
night,  and  a  watchman  or  flagman  on  guard  day  and  night. 
The  second  provides  that  it  shall  be  the  duty  of  such  flagman 
to  remain  at  all  times  in  full  view  of  persons  approaching  said 
crossing,  whether  they  approach  on  foot  or  in  vehicles,  and 
that  it  shall  be  his  further  duty  to  signal  them  if  they  can 
pass  over  safely,  and  to  stop  them  if  a  train  is  approaching 
too  close  to  admit  of  a  safe  passage.  The  third  section  pro- 
vides that  it  shall  be  unlawful  to  run  a  locomotive  within  the 
city  limits,  at  a  greater  rate  of  speed  than  eight  miles  per 
hour  while  going  forwards,  or  four  miles  per  hour  while  going 
backwards,  or  to  run  a  locomotive  in  the  nighttime  without 
providing  a  suitable  headlight  thereon,  or  to  run  such  locomo- 
tive or  train  without  giving  signals  by  ringing  the  bell,  etc. 
The  fourth  section  introduced  in  evidence  provided  that  it 
should  be  unlawful  for  any  railroad  company  to  hinder  the  free 
passage  of  vehicles,  or  to  allow  holes  or  excavations  to  remain 
open  sufficiently  long  to  hold  stagnant  water  or  disfigure  the 
streets,  or  to  endanger  persons  or  vehicles. 

During  the  examination  of  Mrs.  J.  M.  McPherson,  who  was 
riding  along  with  the  plaintiff  at  the  time  of  the  accident,  and 
after  she  had  testified  to  the  accommodation  train  coming  in 
on  the  Louisville  &  Nashville  track,  and  to  the  narrow  escape 
she  and  the  plaintiff  had  in  crossing  in  front  of  said  train, 
she  was  asked  the  following  question:  "State  to  the  jury 
how  fast  it  [the  train]  was  running,  in  your  judgment.' '  The 
defendant  objected  to  this  question  upon  the  ground  that  the 
witness  was  not  shown  to  be  an  expert,  and  upon  the  further 
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grounds  that  it  was  not  shown  that  she  had  any  knowledge  of 
the  matter  inquired  about,  and  that  the  testimony  called  for 
was  incompetent,  irrelevant,  and  immaterial.  The  court 
overruled  this  objection,  and  the  defendant  duly  excepted. 
The  witness  answered:  "In  my  judgment,  it  was  running 
about  15  miles  an  hour."  After  the  witness  had  testified 
that  she  had  seen  cars  running,  but  knew  nothing  about  the 
speed  unless  they  were  running  very  fast,  she  was  asked  the 
following  question :  '  *  Now  tell  the  jury  how  fast,  in  your  judg- 
ment, this  train  was  running. ' '  The  defendant  interposed  the 
same  objection  to  this  Question  as  was  interposed  to  the  other, 
and  duly  excepted  to  the  court's  overruling  this  objection. 
The  witness  answered  that,  in  her  judgment,  the  train  was 
running  at  least  15  miles  an  hour.  The  witness  was  then 
asked  the  following  question:  "Was  there  any  way  for  you 
all  to  see  that  train  before  you  passed  that  string  of  box  cars 
that  you  say  were  on  one  of  the  tracks?' '  The  defendant 
objected  t6  this  Question  because  it  called  for  a  conclusion  of 
the  witness,  and  was  invasive  of  the  province  of  the  jury. 
The  court  overruled  the  objection,  and  the  defendant  duly 
excepted.  The  witness  answered  that  there  was  no  way  for 
them  to  see  the  train.  After  this  witness  had  testified  to  the 
circumstances  of  the  accident,  and  to  Mrs.  Stewart  having 
been  thrown  from  her  wheel,  she  further  testified  that,  in 
addition  to  other  injuries  sustained  by  Mrs.  Stewart,  her 
back  was  wrenched.  The  defendant  moved  the  court  to  ex- 
clude this  statement  of  the  witness,  and  duly  excepted  to  the 
court's  overruling  the  motion.  The  witness  was  then  asked 
the  following  question :  "How  do  you  know  her  back  was 
wrenched?"  She  answered:  "Well,  I  don't  know  exactly 
what  terms  you  would  say,  but  she  has  suffered  from  her  back 
ever  since."  The  defendant  moved  to  exclude  this  answer  of 
the  witness  from  the  jury,  and  duly  excepted  to  the  court's 
overruling  this  motion.  After  having  testified  that  the  plaintiff 
was  confined  to  her  bed  three  weeks,  she  was  asked  the  following 
question:  "Do  you  know,  of  your  own  knowledge,  whether 
plaintiff  has  ever  recovered  from  those  injuries  or  not?"  The 
defendant  objected  to  this  question  upon  the  grounds  that  it 
called  for  the  conclusion  of  the  witness,  and  that  the  witness 
could  not  know  whether  the  plaintiff  had  recovered  from  her  in- 
juries or  not,  except  by  hearsay.  The  court  overruled  the 
objection,  and  the  defendant  duly  excepted.  The  witness 
answered  that  she  knew  that  the  plaintiff  had  not  recovered. 
During  the  examination  of  Dr.  W.  H.  Wilder,  the  physician 
who  attended  the  plaintiff  at  the  time  of  the  accident  com- 
plained of,  and  after  having  testified  that  in  his  examination 
he  discovered  that  the  plaintiff's  ankle  was  bruised,  and  there 
were  other  bruises  upon  her  limbs,  he  was  asked  this  question : 
"What  was  the  probable  consequence  to  the  ankle  of  a  severe 
bruise  of  that  kind?  Is  that  effect  permanent?"  The  wit- 
ness answered  that  sometimes  the  injuries  were  permanent. 
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The  defendant  moved  to  exclude  this  answer  upon  the  ground 
that  he  was  not  testifying  to  the  condition  which  he  observed 
with  respect  to  injuries  sustained  by  plaintiff.  The  court 
overruled  this  motion,  and  the  defendant  duly  excepted.  The 
witness  Dr.  Wilder  was  then  asked  the  following  question : 
"What  are  the  probable  consequences — natural  and  probable 
consequences — of  bruises  of  that  kind?"  The  witness  an- 
swered as  follows:  " Severe  bruises  around  the  ankle  and 
knee  heal  less  rapidly  than  around  almost  any  other  part  of 
the  body,  because  a  majority  of  the  weight  of  the  body  is 
placed  upon  these  parts. ' '  The  defendant  moved  to  exclude 
this  answer  upon  the  ground  that  it  was  not  responsive  to  the 
question.  The  court  overruled  the  motion,  and  the  defendant 
duly  excepted.  Upon  the  further  examination  of  Dr.  Wilder 
as  a  witness,  the  following:  question  was  propounded  to  him: 
"I  will  ask  you,  as  an  expert,  to  state  what  your  opinion 
would  be  as  to  cause  of  kidney  trouble,  if  it  appeared  in  a 
person  under  the  following  circumstances :  Assume  that  she 
is  a  woman  forty  years  old  rtow ;  that  she  had  no  such  troubles 
previous  to  that  time ;  that  she  should  receive  an  injury  to  the 
back,  by  being  run  over  or  upon  or  against  by  a  railroad  train 
or  an  engine;  that  she.  should  be  bruised  and  skinned  about 
the  limbs;  and  that  immediately  after  that  her  back  began  to 
hurt  her,  and  continued  from  time  to  time  to  hurt  her,  and  from 
that  time  on  she  has  suffered  with  kidney  trouble, — what 
would  you  say  was  the  probable  cause  of  her  condition?" 
Defendant  objected  to  the  question  because  it  was  practically 
asking  the  witness  to  try  the  rase,  instead  of  the  jury.  The 
court  overruled  the  objection,  and  the  defendant  excepted. 
Witness  answered,  "Under  the  circumstances,  as  stated  in 
the  question,  I  would  be  forced  to  say  that,  in  my  opinion,  it 
was  due  to  the  lick  received  in  the  back."  W.  H.  Smitzer, 
who  was  the  engineer  on  the  switch  engine  against  which  the 
plaintiff's  bicycle  ran  at  the  time  of  the  injuries  sustained  by 
her,  was  examined  as  a  witness ;  and  after  testifying  to  the 
circumstances  of  the  accident  and  to  the  condition  of  the 
engine,  and  that  the  switch  engine  was  backing  at  the  time 
specified,  he  was  asked  the  following  question:  "Do  you 
know  what  the  rule  of  your  company  is  with  regard  to  running 
your  trains  backwards  across  Eighteenth  street?"  The 
defendant  objected  to  this  question,  and  duly  excepted  to  the 
court's  overruling  his  objection.  The  witness  answered: 
"There  is  no  rule  about  speed  running  backwards, — not  that 
I  know  of.  A  locomotive  is  supposed  to  go  one  way  as  fast  as 
she  is  the  other.  She  is  supposed  to  work  both  ways."  De- 
fendant moved  the  court  to  exclude  this  answer  of  the  witness 
upon  the  ground  that  it  was  incompetent,  irrelevant,  and 
immaterial.  The  court  overruled  this  motion,  and  the  defend- 
ant excepted. 

Upon  the  introduction  of  all  the  evidence  the  court,  at  the 
request  of  the  plaintiff,  gave  to  the  jury  the  following  written 
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charges:  "(i)  Contributory  negligence  would  not  be 
chargeable  to  the  plaintiff  if  vou  believe  from  the  evidence 
that  defendant's  watchman  invited  her  to  cross  that  track, 
and  that  while  so  attempting  to  cross  it  became  suddenly  and 
without  warning  apparent  that  she  was  in  danger  from  an 
approaching  train,  if  after  that  she  acted  wildly  under  the 
influence  of  fright  occasioned  by  said  danger  or  apparent 
danger.  (2)  The  jury  must  consider  all  the  circumstances  sur- 
rounding the  plaintiff  at  the  time  of  and  immediately  before 
her  alleged  injury,  in.  determining  what  would  be  reasonable 
and  prudent.  (3)  In  determining  from  the  evidence  whether 
the  plaintiff  had  time  and  opportunity  to  exercise  reasonable 
diligence  to  protect  herself  from  any  and  all  danger  to  be 
apprehended  in  crossing  such  other  tracks  yet  to  be  crossed, 
and  whether  she  should  have  stopped  and  looked  and  listened 
before  undertaking  to  cross  such  other  tracks,  if  you  believe 
from  the  evidence  that  she  was  crossing  defendant's  tracks  by 
invitation  of  defendant's  watchman,  I  charge  you  that  if  the 
evidence  shows  that  there  was  siidden  danger  or  apparent 
danger  confronting  plaintiff,  and  she  acted  wildly,  under  such 
circumstances  she  would  not  be  chargeable  with  contributory 
negligence  therefor. ' '  The  defendants  separately  excepted  to 
the  giving  of  each  of  these  charges,  and  also  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of  the  folio  wing- 
charges  requested  by  it:  "(1)  Even  though  you  should  believe 
from  the  evidence  that  the  flagman  had  invited  the  plaintiff 
to  cross  the  tracks,  if  you  believe  from  the  evidence  that,  after 
such  invitation  had  been  given,' a  reasonably  prudent  person, 
by  the  approach  and  passage  of  the  accommodation  train, 
would  have  been  informed  that  it  was  not  safe  to  longer  rely 
upon  such  invitation,  I  charge  you  it  then  became  the  duty  of 
the  plaintiff  to  exercise  reasonable  diligence  to  protect  herself 
from  any  and  all  danger  to  be  apprehended  in  crossing  such 
other  tracks  yet  to  be  crossed ;  and  I  also  charge  you  it  then 
became  plaintiff's  duty  to  stop,  look,  and  listen  before  under- 
taking to  cross  such  other  tracks.  (2)  If  you  believe  the  evi- 
dence, you  must  find  for  the  defendant  under  the  second 
count  of  the  complaint.  (3)  If  vou  believe  the  evidence,  you 
must  find  for  the  defendant.  (4)  If  you  believe  the  evidence, 
you  must  find  for  the  defendant  under  the  fourth  count  of  the 
complaint.  (5)  If  you  believe  the  evidence,  you  must  find  for 
the  defendant  under  the  sixth  count  of  the  complaint.  (6)  If 
you  believe  the  evidence,  you  must  find  for  the  defendant 
under  the  twelfth  count  of  the  complaint.  (7)  The  court 
charges  the  jury  that  it  was  the  duty  of  the  plaintiff  to  alight 
from  her  bicycle  when  she  became  aware  of  the  approach  of 
the  accommodation  train,  if  from  the  evidence  you  believe  that 
she  could  then  have  safely  alighted.  (8)  The  court  charges  the 
jury  that  the  plaintiff  was  guilty  of  contributory  negligence. 
(9)  If  you  believe  the  evidence,  you  must  find  for  the  defend- 
ant under  the  seventh  count  of  the  complaint.     (10)  If  you 
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believe  the  evidence,  you  must  find  for  the  defendant  under 
the  eighth  count  of  the  complaint  (n)  If,  because  of  the 
distance  between  where  the  plaintiff  found  the  flagman  acting 
as  such  and  the  track  where  she  was  injured,  and  because 
there  were  tracks  betweeen  the  flagman  and  such  track  that 
were  so  fully  protected  by  gates  that  they  did  not  need  to  be 
flagged,  a  reasonably  prudent  person  would  not  have  assumed 
that  the  flagman  was  flagging  the  track  at  which  the  plaintiff 
was  injured,  then,  I  charge  you,  she  should  not  have  assumed 
that  the  flagman  was  flagging  such  last-named  track,  and  she 
ought  not  to  have  relied,  when  she  came  to  cross  such  track, 
on  the  signal  given  by  the  flagman.  (12)  Considering  the 
ease  of  dismounting,  and  the  control  of  the  rider  over  his  in- 
strument, a  bicycler  must,  under  all  ordinary  circumstances, 
be  treated  as  subject  to  the  same  rules  as  a  pedestrian.  He 
must  stop,  look,  and  listen  before  attempting  to  cross  a  rail- 
road track.  (13)  If  you  believe  from  the  evidence  that  a  rea- 
sonably prudent  person  would  have  been  warned  by  the 
approach  and  passage  of  the  accommodation  train  that  it 
was  unsafe  to  attempt  to  cross  the  other  tracks  yet  to  be  crossed 
by  the  plaintiff  without  stopping  and  listening,  that  the  plain- 
tiff did  not  stop  before  attempting  to  cross  such  track,  and  that 
she  had  time  to  stop  before  making  such  attempt,  you  must 
find  for  the  defendant.  (14)  If,  when  the  plaintiff  discovered 
the  switch  engine,  she  had  time  to  stop  before  going  upon 
the  track  where  she  was  injured,  and  she  could  have  safely 
stopped,  your  verdict  must  be  for  the  defendant.  (15)  If  the 
jury  believe  from  the  evidence  that  the  track  at  or  upon 
which  the  plaintiff  was  injured  was  one  hundred  yards  from 
the  place  where  the  flagman  was  standing  when  the  plaintiff 
first  approached  the  crossing ;  that  between  the  track  at  or 
upon  which  she  was  injured  and  the  place  where  the  flagman 
was  standing  there  were  tracks  that  were  protected,  not  by  the 
flagman,  but  by  the  gates ;  that  the  track  protected  by  the 
gates,  because  of  such  protection,  did  not  need  to  be  pro- 
tected by  the  flagman ;  and  that  the  track  upon  or  at  which 
the  plaintiff  was  injured  was  so  farawav  from  the  post  of  duty 
of  the  flagman  that  the  flagman  could  not  flag  or  protect  it, 
—then  I  charge  you  that  the  plaintiff  had  no  right  to  assume 
that  the  flagman  was. flagging  such  track.  (16)  Even  though 
you  should  believe  from  the  evidence  that  the  flagman  had 
invited  the  plaintiff  to  cross  the  tracks,  if  you  further  believe 
from  the  evidence  that,  after  such  invitation  had  been  given. 
the  plaintiff,  bv  the  approach  and  passage-  of  the  accommo- 
dation train,  was  informed  that  it  was  not  safe  to  longer  rely 
upon  such  invitation,  I  charge  you  it  then  became  the  duty  of 
the  plaintiff  to  exercise  reasonable  diligence  to  protect  herself 
from  any  and  all  danger  to  be  apprehended  in  crossing  such 
other  tracks  yet  to  be  crossed ;  and  I  also  charge  you  it  then 
became  plaintiff's  duty  to  stop,  look,  and  listen  before  under- 
taking to  cross  such  other  tracks.     (17)  If  you  believe  from  the 
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evidence  that  the  accommodation  train  passed  over  the  cross- 
ing on  a  track  one  hundred  feet  distant  from  the  track  where 
she  was  injured ;  that  by  the  approach  and  passing:  of  the 
accommodation  train  over  the  crossing  she  was  notified  and 
warned  that  it  was  unsafe  to  assume  that  engines,  cars,  or 
trains  would  not  be  passing  over  the  other  tracks  yet  to  be 
crossed  by  the  plaintiff, — then  I  charge  you  that  it  then  be- 
came the  duty  of  the  plaintiff  to  stop,  look,  and  listen  before 
crossing  such  other  tracks,  and,  if  you  believe  from  the  evi- 
dence that  she  did  not  stop  before  attempting  to  cross  the 
track  at  or  upon  which  she  was  iniured,  you  must  find  for  the 
defendant.  (18)  If  you  believe  from  the  evidence  that  the 
plaintiff  was  warned  by  the  approaching  and  passage  of  the 
accommodation  train  that  it  was  unsafe  to  rely  any  longer 
upon  any  invitation  the  evidence  may  show  was  given  to  her 
by  the  flagman,  then  I  charge  you  it  then  became  the  duty  of 
the  plaintiff  to  both  stop,  look,  and  listen  before  going  upon  or 
attempting  to  cross  the  track  at  or  upon  which  she  was  injured, 
if  from  the  evidence  you  further  believe  that  after  being  so 
warned  she  had  time  to  take  such  precautions;  and,  if  you 
believe  from  the  evidence  that  she  did  not  stop  before 
attempting  to  cross  the  track  where  she  came  in  collision  with 
the  switch  engine,  you  must  find  for  the  defendant/ ' 

There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
her  damages  at  $1,035.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

Thos.  G.  &  Chas.  P.  Jones  and  Alex.  C.  Birch,  for  appellant. 
B.  M.    Allen,  for  appellee. 

SHARPE,  J.  Recitals  in  this  record  relating  to  demurrers 
to  pleadings  are  not  such  as  to  constitute  judgment  disposing 
of  the  demurrers,  and,  under  the  practice  established  by 
previous  decisions,  the  matters  assigned  for  error  based  on 
such  recitals  cannot  be  reviewed.  Mercantile  Co.  v.  O'Rear, 
112  Ala.  247,  20  South.  583;  McKissack  v.  Witz  (Ala.)  25 
South.  21;  Blankenship  v.  Owens  (Ala.)  27  South.  974; 
Hereford  v.  Combs  (Ala.)  28  South  582;  Improvement  Co. 
v.  DuBose  (Ala.)  28  South.  380. 

Recovery  is  sought  for  injuries  sustained  by  the  plaintiff  in 
being  thrown  from  a  bicycle  by  colliding  with  defendant's 
engine  on  Eighteenth  street,  in  Birmingham.  Eighteenth 
street  runs  nearly  north  and  south,  and  along  a  distance  of 
about  363  feet  is  crossed  by  numerous  contiguous  tracks 
belonging  to  defendant  and  another  railroad  company,  extend- 
ing eastward  and  westward.  The  most  southern  of  those 
tracks  were  used  principally  for  freight  trains.  Where  they 
crossed  the  street  a  watchman  was  stationed,  who  acted  for 
both  companies  in  warning  street  travelers  of  the  approach  of 
trains.  Next  to  those  tracks  were  others,  used  for  passenger 
trains,  which  entered  the  station  inclosure  through  gates  ex- 
tending along  the  east  side  of  the  street.     The  gates  were 
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raised  only  to  admit  the  passage  of  trains,  and  the  person  who 
acted  for  defendant  in  operating  them  was  accustomed  to 
warn  street  travelers  against  trains  when  necessary.  Outside 
of  and  north  of  the  inclosure  were  other  tracks,  sometimes 
used  for  switching,  at  which  no  guard  was  stationed.  About 
nightfall,  plaintiff,  with  two  companions,  riding  bicycles, 
approached  the  track  crossing  from  the  south,  and  were 
signaled  by  the  watchman  at  the  freight  tracks  to  proceed. 
The  freight  tracks  were  crossed  with  safety,  but  on  a  passen- 
ger track  plaintiff  was  closely  pressed  to  cross  ahead  of  a  train, 
the  approach  of  which  from  the  west  had  been  obscured  by 
standing  cars.  She  quickened  her  pace  to  avoid  the  passenger 
train,  and  on  reaching  the  switching  track  came  in  contact 
with  a  switch  engine  which  was  backing  from  the  east. 
Plaintiff  testified,  in  substance,  among  other  things,  that  she 
was  a  little  excited  by  seeing  the  passenger  train  so  near,  and 
that  she  had  moved  after  crossing  that  passenger  track  about  20 
or  25  feet,  over  three  or  four  tracks,  when  she  was  struck  by  the 
switch  engine  after  the  front  wheel  of  her  bicycle  had  crossed 
one  rail  of  the  switch  track,  and  that  she  had  no  warning,  and 
knew  nothing  of  the  engine  until  a  second  before  it  struck  her. 
Other  evidence  tends  to  show  that  between  the  track  on  which 
the  passenger  train  ran  and  the  place  of  the  accident  was  78 
feet,  that  the  engine  had  headlights  burning  on  both  ends, 
that  its  bell  was  being  rung,  and  that  the  plaintiff  rode  against 
the  engine,  striking  it  several  feet  from  the  front  end. 

No  error  was  committed  by  the  trial  court  in  its  rulings  on 
objections  to  evidence.  In  support  of  averments  of  negli- 
gence, it  was  proper  to  admit  proof  as  to  what  tracks  the 
watchman  was  accustomed  to  attend,  and  as  to  what  oppor- 
tunity street  travelers  had  of  knowing  the  movements  of  trains 
over  the  street.  Though  the  passenger  train  was  not  the 
immediate  cause  of  the  accident,  its  movements  were  of  the 
res  gestae,  proper  to  be  proved  and  considered  as  bearing  on 
the  question  of  contributory  negligence.  A  witness,  though 
not  an  expert,  may,  from  observation  of  a  running  train, 
testify  as  to  its  speed.  Railroad  Co.  v.  Crocker,  95  Ala.  412, 
11  South.  262.  Statements  of  Mrs.  McPherson  about  plain- 
tiff's physical  condition  were  apparently  of  fact,  and  not  of 
opinion.  Opinion  evidence  of  experts,  such  as  physicians, 
may  be  based  upon  facts  of  which  the  witness  has  actual 
knowledge,  as  well  as  upon  an  abstract  hypothesis.  It  is  not 
a  valid  objection  to  a  physician's  opinion  concerning  cause  and 
effect  of  disease  and  injury  that  it  assumes  the  form  of  a  con- 
clusion. 1  Greenl.  Ev.  §  440;  Insurance  Co.  v.  Walker,  58 
Ala.  290.  Smitzer's  testimony  concerning  the  rule  of  backing 
engines  was  not  plainly  irrelevant,  and  therefore  the  court 
will  not  be  placed  in  error  for  overruling  the  merely  general 
objections  thereto.     Rule  of  court  (90  Ala.  ix..  9  South,  iv.). 

Charges  1  and  3  requested  by  the  plaintiff  unduly  restricted 
the  jury  in  determining  whether  the  plaintiff  was  guilty  of 
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contributory  negligence,  and  should  not  have  been  given. 
It  is  true  that  one  charged  with  the  duty  of  giving  warnings  of 
the  movement  of  trains  may  by  others  be  presumed  to  know 
what  trains  are  about  to  move,  and  that  one  about  to  cross 
the  tracks  may,  when  no  danger  is  apparent  to  him,  rely  and 
act  upon  the  invitation  given  him  to  cross,  without  observing: 
the  usual  cautionary  requirements  of  stopping,  looking,  and 
listening.  Railroad  Co.  v.  Webb,  90  Ala.  185.  8  South.  518, 
11  L.  R.  A.  674.  And,  it  not  appearing  that  the  plaintiff 
knew  to  what  tracks  the  watchman's  duties  extended,  the 
question  of  whether  she  was  justified  in  relying  on  his  signal 
as  an  invitation  to  cross  all  the  tracks  was,  under  the  circum- 
stances, one  for  the  jury.  This  is,  perhaps,  sufficiently  recog- 
nized in  plaintiff's  charges  1  and  3;  but  they  each  contain  a 
further  proposition,  inserted  possibly  in  an  attempt  to  pursue 
the  first  paragraph  of  the  rule  quoted  in  Cook  v.  Railroad  Co., 
67  Ala.  533,  from  Whart.  Neg.  k  304,  which  states  that  "a  per- 
son is  not  chargeable  with  contributory  negligence  who,  when 
unwarned  peril  comes  on  him  suddenly,  acts  wildly  and  madly. ' ' 
If  under  any  condition  of  evidence  that  proposition  may  be 
stated  in  a  charge  to  the  jury,  this  is  not  such  a  case.  We 
think  it  was  only  meant  to  assert  that,  under  the  conditions 
mentioned,  contributory  negligence  would  not  be  imputed  as 
a  conclusion  of  law.  This  is  indicated  by  the  next  paragraph 
of  the  quoted  rule,  which  proceeds  thus:  "For  persons  in  great 
peril  are  not  required  to  exercise  all  the  presence  of  mind  and 
care  of  prudent,  careful  men.  The  law  makes  allowances  for 
them,  and  leaves  the  circumstances  of  their  conduct  to  the 
jury."  Assuming,  as  the  jury  might  have  done,  the  truth  of 
the  evidence  tending  to  show  that  the  passenger  track  and  the 
switch  track  in  question  were  78  feet  apart,  and  that  plaintiff 
rode  against  the  engine,  it  cannot  be  affirmed,  as  matter  of 
law,  that  the  plaintiff  did  not  recover  from  her  excitement 
caused  by  the  passenger  train  in  time  to  have  avoided  the 
accident.  The  fact,  if  it  be  such,  that  by  the  passenger  train 
she  was  subjected  to,  and  deprived  of  good  judgment  by, 
danger  so  sudden  and  imminent  as  might  naturally  have 
had  such  effect  on  a  person  of  ordinary  prudence  and  judg- 
ment, and  was  thereby  caused  to  act  wildly,  should  have 
been  submitted  to  the  consideration  of  the  jury  without 
giving  it  the  conclusive  legal  effect,  either  along  or  in 
connection  with  the  invitation  to  cross,  of  acquitting  the 
plaintiff  of  contributory  negligence.  Iron  Co.  v.  Andrews, 
114  Ala.  243,  21  South.  440;  Holland  v.  Railroad  Co.,  91  Ala. 
444,  8  South.  524;  Buel  v.  Railroad  Co.,  31  N.  Y.  314; 
Railroad  Co.  v.  Yarwood,  17  111.  509.  Charge  3  was  also 
faulty  in  all  hypotheses  as  to  whether  plaintiff's  wild  action, 
if  any,  was  induced  by  the  danger  referred  to. 

In  charge  11,  requested  by  the  defendant,  the  pronoun 
"you"  should  be  followed  by  the  words  "that  the  plaintiff," 
or  words  of  similar  import,  in  order  to  make  it  good.     Out- 
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side  of  the  bill  of  exceptions,  the  same  charge  is  set  out  in 
the  transcript,  except  that  those  words  are  inserted,  but  we 
have  only  to  consider  the  bill  of  exceptions  in  determining 
which  charge  was  refused. 

There  was  no  error  in  refusing  any  of  the  other  charges 
requested  by  the  defendant,  or  in  giving  plaintiff's  charge 
numbered  2.  Counts  of  the  complaint  with  reference  to  which 
the  general  affirmative  charges  were  refused  to  defendant  are 
each  supported  by  some  evidence.  Charge  12  was  calculated 
to  mislead  the  jury,  in  that  the  term  "ordinary  circum- 
stances" might  have  been  understood  to  include  the  giving  of 
signals  to  cross  tracks,  which  may,  in  the  absence  of  apparent 
danger,  absolve  a  traveler,  whether  on  foot  or  on  a  bicycle, 
from  the  duty  of  stopping,  looking,  and  listening  for  trains. 
The  refused  charges  not  specially  mentioned  either  ignore  the 
effect  of  the  invitation  to  cross,  or  the  principle  which  makes 
allowance  for  unduly  excited  and  mistaken  action  in  one  who 
by  a  defendant's  wrong  is  subjected  to  danger  of  such  sudden 
and  imminent  character  as  would  ordinarily  have  induced  such 
action.  For  the  errors  in  giving  plaintiff's  charges  1  and  3, 
and  in  refusing  defendant's  charge  11,  the  judgment  must  be 
reversed,  and  the  cause  remanded.     Reversed  and  remanded. 


Sharp  v.  Missouri  Pac.  Ry.  Co. 

{Supreme  Court  of  Missouri,  March  26,  igor.) 
[61S.W.  Rep.  829.] 

Contributory  Negligence  of  Section  Hand  Killed  While  Stooping  over 
Rail.* — Plaintiff's  decedent  was  killed  by  a  train  which  he  knew  would 
pass  in  a  few  minutes.  As  the  train  approached  he  was  standing  out- 
side the  rail,  working,  leaning  over  so  that  his  head  was  close  to  the 
track.  The  train,  which  was  running  12  to  15  miles  an  hour,  was  visible 
for  over  a  quarter  of  a  mile.  It  was  customary  for  the  section  men  to 
work  on  the  track  until  the  engine  got  very  close,  so  that  no  warning 
was  given  deceased  until  the  engine  was  within  70  or  75  feet,  when  his 
companions  called  and  the  engineer  blew  the  whistle.  Had  deceased 
straightened  up,  he  would  have  been  out  of  danger ;  but  he  remained 
in  the  same  stooping  posture,  and  was  struck  on  the  head  by  the  pilot 
beam.  Held,  that  the  deceased  was  guilty  of  contributory  negligence  as 
a  matter  of  law,  so  as  to  preclude  a  recovery  on  the  ground  that  de- 
fendant was  negligent. 

Same — Whether  Willful  or  Wanton  Negligence  in  Running  Train.— The 
engineer  was  not  guilty  of  such  willful,  wanton,  or  reckless  disregard 
of  human  life  as  to  render  defendant  liable  notwithstanding  the  de- 
ceased's contributory  negligence. 

In  banc.  Appeal  from  circuit  court,  Jackson  county ;  Charles 
L.  Dobson,  Judge. 

Action  by  Margaret  Sharp  against  the  Missouri  Pacific  Rail- 
way Company.  From  a  judgment  in  favor  of  the  plaintiff, 
defendant  appeals.     Reversed. 

•See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  317  etseq. 
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Elijah  Robinson,  for  appellant. 

Teasdale,  Ingraham  &  Cowherd,  for  respondent. 

BRACE,  P.  J.  This  is  an  appeal  from  a  judgment  of  the 
Jackson  circuit  court  in  favor  of  the  plaintiff  for  the  sum  of 
$5,000  damages  for  the  death  of  her  husband,  William  Sharp, 
who  on  the  2d  day  of  November,  1895,  was  struck  by  one  of 
the  defendants'  trains  and  killed,  and  whose  death,  it  is  alleged 
in  the  petition,  was  caused  by  the  negligence  of  defendant's 
servants,  "in  this,  namely:  First.  The  agents,  servants,  and 
employees  of  defendant  in  charge  of  said  train  negligently, 
carelessly,  and  unskillfully  failed  to  give  reasonable  and 
sufficient  notice  of  the  approach  of  said  train  by  blowing  the 
whistle  or  ringing  the  bell,  or  by  otherwise  warning  the 
deceased  of  the  approach  of  the  train.  Second.  The  agents, 
servants,  and  employees  of  defendant  in  charge  of  said  train 
negligently,  carelessly^  and  unskillfully  failed  to  stop  said  train 
after  they  knew,  or  might  have  known  by  the  exercise  of 
ordinary  care,  of  the  danger  in  which  said  deceased  was  placed. 
Third.  That  the  agents,  servants,  and  employees  of  defend- 
ant in  charge  of  said  train  negligently,  carelessly,  and  unskill- 
fully failed  to  stop  said  train  in  time  to  avoid  injuring  the 
deceased.  Fourth.  The  agents,  servants,  and  employees  of 
said  defendant  in  charge  of  said  train  negligently,  carelessly, 
and  unskillfully  failed  to  keep  watch  along  the  track  in  the 
direction  in  which  the  train  was  moving  towards  said 
deceased. ' '  The  answer  was  a  general  denial  and  a  plea  of 
contributory  negligence.  At  the  close  of  plaintiff's  evidence, 
defendant  demurred  thereto,  and  at  the  close  of  all  the  evidence 
renewed  its  demurrer.  The  refusal  of  the  court  to  sustain 
the  demurrer  at  either  stage  is  assigned  as  error,  and  this 
presents  the  crucial  question  in  the  case.  The  material  evi- 
dence in  the  case  is  as  follows : 

Plaintiff's  Evidence. 

W.  B.  Cooper  testified:  "I  live  at  Lee's  Summit,  and  on 
November  2,  1895,  I  was  in  the  employ  of  the  Missouri  Pacific 
Railway  Company  at  that  place,  as  a  section  laborer.  Wil- 
liam Sharp  was  also  a  section  laborer,  working  in  the  same 
gang  with  me.  At  that  time  there  were  five  laborers  and  the 
foreman  in  the  gang, — J.  M.  Green,  foreman,  F.  A.  Radford, 
Abner  Keller,  James  Himes,  and  myself.  On  the  day  Sharp 
was  killed  we  were  working  in  pairs,  putting  in  ties.  In 
doing  that  we  were  two  together,  but  Sharp  was  working: 
alone.  He  was  the  regular  track  walker,  and  would  go  over 
the  track  every  day,  and  he  had  gone  over  it  that  morning. 
He  got  back  from  going  over  the  track  between  eleven  and 
twelve  o'clock  that  forenoon,  and  went  to  work  with  the  rest 
of  us.  Going  through  Lee's  Summit,  the  track  runs  east  of 
south  and  west  of  north.  The  place  where  we  were  working 
there  that  morning  is  southeast  of  the  main  part  of  the  town, 
— southeast  of  the  depot.     At  the  time  Sharp  was  killed  we 
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were  between  half  and  three-quarters  of  a  mile  southeast  from 
the  depot.  The  nearest  crossing  that  we  were  to  was  what 
we  called  the  'School  crossing* ;  that  is,  the  crossing  that 
crosses  from  the  school  house  there  by  the  park,  which  is  a 
Dublic  crossing.  We  were  between  a  quarter  and  a  half  a 
mile  from  that  crossing,  which  was  between  us  and  the  town. 
From  where  Sharp  was  killed  to  the  first  crossing  southeast 
was  fully  a  mile  and  a  half.  The  track  from  where  Sharp  was 
killed,  easterly,  is  level  for  about  three-quarters  of  a  mile,  and 
is  absolutely  straight.  The  track  runs  alongside  of  the  park, 
and  we  were  about  120  feet  south  of  the  park  fence.  The 
baseball  grounds  he  south  of  the  park,  and  also  extend  up  to 
the  railroad  track.  People  use  the  track  occasionally  in  going 
out  to  the  baseball  grounds  or  the  park.  I  have  noticed  a 
good  many  people  walking  out  that  way.  *  *  *  I  had  been 
working  just  northwest  of  Mr.  Sharp,  and  just  before  he  was 
killed  we  took  our  tools,  and  moved  down  the  track  southeast 
of  him.  About  the  time  I  started  to  move  from  where  I  had 
been  working  northwest  of  him  I  noticed  the  train  approach- 
ing from  the  southeast.  I  suppose  it  was  about  a  quarter  of  a 
mile  distant.  I  didn't  hear  it  before  I  saw  it.  When  I  saw  the 
train  I  was  walking  in  the  direction  that  it  was  coming  from, 
and  I  saw  it  coming,  and  kept  walking  along  the  track  until  it 
got  pretty  close  to  me,  when  I  stepped  off  the  track  to  one  side 
to  let  it  pass  me.  I  stood  there  to  one  side  of  the  track,  wait- 
ing for  the  train  to  pass  me ;  for  I  saw  that  it  was  too  close  to 
go  to  work  again.  The  place  where  I  stepped  off  was  about 
where  I  was  going  to  go  to  work  again,  and  so  I  had  to  stand 
there  until  it  passed,  and  I  kept  my  eye  on  the  train,  noticing 
it  as  it  was  coming  up,  until  it  was  right  close  to  me,  and, 
when  it  was  right  about  beside  me,  I  turned  my  head  a  little 
in  the  direction  in  which  the  train  was  going,  and  saw  Mr. 
Sharp  standing  close  to  the  track,  on  the  south  side  of  the 
south  rail  We  had  taken  out  an  old  tie,  and  he  was  standing 
down  in  the  bed  where  the  old  tie  had  been,  and  was  working, 
cleaning  it  out,  so  that  a  new  tie  could  be  put  in ;  but  he 
was  standing  outside  of  the  rail, — standing  with  his  feet  out- 
side of  the  rail  on  the  south  side, — but  stooping  over  the  rail, 
working  on  the  inside  between  the  rails, — working  with  a  pick. 
I  don't  remember  whether  he  was  in  that  position  when  I  passed 
him,  but  he  was  in  that  position  when  I  turned  my  head  and 
noticed  him.  Mr.  Keller  was  working  with  me,  and  we  had  just 
put  in  a  tie  northwest  of  where  Sharp  was  working,  and  had 
gone  to  a  point  southeast  of  him  to  put  in  another.  I  think 
the  distance  from  Sharp  to  the  point  southeast  of  him,  where 
he  went  to  put  in  another  tie,  was  about  fifteen  feet.  As  the 
train  approached,  I  was  standing  on  the  south  side  of  the 
track,  in  between  the  rails  of  the  side  track.  I  dont't  exactly 
recollect  where  Mr.  Keller  was  standing  just  at  that  time. 
He  and  I  were  the  nearest  people  to  where  Mr.  Sharp  was 
working  at  the  time  he  was  killed.     I  never  noticed  whether 
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the  train  was  puffing  when  I  first  saw  it  approaching,  but  it 
was  not  puffing,  as  if  pulling  hard,  when  it  got  close  to  me. 
The  wind  was  blowing  about  due  south,  kind  of  diagonally 
across  the  track.  It  was  not  very  strong, — just  a  moderate 
wind.  As  the  train  approached,  I  had  my  face  towards  it, 
and  I  gradually  turned  around,  and,  when  I  got  turned  far 
enough,  I  saw  Mr.  Sharp  still  working  there,  paying  no  atten- 
tion, and  I  saw  it  was  getting  pretty  close  to  me,  and  I  said, 
'Look  out!'  I  didn't  call  his  name,  but,  as  it  got  closer  right 
away,  I  said,  'Lookout,  Dad!'  for  we  all  called  him 'Dad' 
on  the  road  there ;  and  about  that  time  it  was  right  up  to  him, 
and  hit  him.  From  the  time  I  had  passed  Mr.  Sharp  he  hadn't 
changed  his  position  any  way.  He  was  standing  there  in  the 
same  way  right  up  to  the  time  the  train  struck  him.  I  didn't 
see  any  signal  or  hear  any  until  they  blew  the  whistle, — until 
the  whistle  blew  for  danger.  I  can't  say  exactly  how  far  the 
train  was  from  Mr.  Sharp  when  the  whistle  blew,  but  I  think 
it  was  about  two  rail  lengths,  or  sixty  feet,  from  him.  It 
might  have  been  more.  My  face  was  towards  the  train  as  it 
came  down  the  track.  I  don't  know  as  I  was  standing  square 
this  way  towards  the  track,  or  whether  I  was  standing  square 
this  way ;  but  whatever  way  I  was  standing  I  was  situated  so 
I  could  see  the  train,  and  I  was  watching  it  as  it  came  up. 
I  could  not  say  exactlv  how  close  the  train  was  to  me  before 
my  attention  was  directed  to  Mr.  Sharp,  but  I  know  it  was 
very  close, — right  up  to  me,  almost.  It  was  getting  very  close, 
I  know  that.  It  was  about  two  rail  lengths  from  me  when 
I  first  hollered,  but  Sharp  didn't  do  anything  to  indicate  that 
he  heard  me  when  I  hollered  the  first  time.  The  second  time 
I  hollered  was  just  when  the  train  was  right  to  me,  and  I  can't 
say  that  he  heard  me.  I  just  noticed  him  move,  and  that 
was  all,  and  it  seemed  as  if  the  train  struck  him  almost  im- 
mediately. The  whistle  blew  before  I  said,  'Look  out!  Look 
out,  Dad!'  I  don't  remember  whether  the  whistle  blew  before 
I  hollered  the  first  time.  I  didn't  notice  the  engineer  at  the 
time  the  accident  occurred,  but  had  noticed  him  when  the 
train  was  approaching,  about  two  hundred  yards  distant. 
He  was  either  standing  or  sitting  at  his  place  in  the  cab. 
The  engineer  could  see  half  or  three-quarters  of  a  mile  along 
the  track.  I  can't  tell  how  far  the  engine  knocked  Sharp 
when  it  struck  him,  but  I  suppose  ten  or  twelve  feet.  I  sup- 
pose it  was  two  hundred  yards  northwest  from  where  Sharp 
was  struck  to  where  the  caboose  came  to  a  standstill.  I  don't 
remember  how  manv  cars  there  were  in  the  train,  but  it  was 
a  good  long  train.  Sharp  didn't  speak  after  he  was  struck. 
When  the  engine  was  about  sixty  feet  from  Sharp,  it  gave  two 
short,  sharp  blasts  of  the  whistle  close  together.  I  could  not 
say  how  long  it  was  from  the  last  sound  of  the  whistle  until 
the  engine  struck  Sharp.  I  suppose,  possibly,  there  was  time 
for  a  man  to  straighten  up  after  the  last  blast  of  the  whistle 
was  sounded  and  before  the  train  struck  him,  if  he  had  done 
it  right  away.     I  didn't  hear  any  bell  rung," 


Am  &  Eiig  MASTKR  AND  SERVANT  51 

RCas 

Sharp  v.  Missouri  Pac.  Ry.  Co 

Cross-examination:  "Mr.  Sharp  and  I  were  working  there 
in  the  same  section  gang.  He  had  been  working  there  on 
that  section  for  ten  years,  to  my  knowledge.  The  section  on 
which  we  were  working  extends  from  about  one  mile  east  to 
about  four  miles  west  of  Lee's  Summit.  In  working  on  sec- 
tions that  way,  men  become  very  familiar  with  the  numbers 
of  the  trains.  The  number  of  the  train  that  struck  Sharp 
was  second  129.  What  I  mean  by  second  129' is  this:  The 
first  train  due  at  Lee's  Summit  after  twelve  o'clock  is  a  freight 
train,  and  it  is  numbered  129,  and  it  is  due  there  at  that 
place — that  is,  Lee's  Summit — at  12:54,  and  it  carries  flags. 
The  first  number  of  any  regular  train  that  is  in  sections  carries 
flags  for  the  next  section  to  follow  it,  and  we  understand  the 
meaning  of  the  flags.  If  there  is  no  other  section  to  follow 
it  it  carries  no  flags.  The  red  flags  indicate  there  is  another 
train  of  that  same  number  coming  behind,  and,  when  the  first 
one  comes  and  carries  flags,  that  indicates  there  is  another  sec- 
tion of  it,  and  we  look  for  it  along  at  almost  any  time.  When 
a  train  is  run  in  sections,  the  sections  are  numbered  first, 
second,  and  so  on,  with  the  number  of  the  train;  that  is, 
first  129,  second  129,  and  so  on.  The  train  that  struck  this 
man  was  second  129,  and  the  first  section  was  due  there  at 
12:54.  It  passed  about  on  time.  I  had  no  watch,  and  could 
not  say  to  a  minute,  but  it  must  have  been  about  on  time ;  for 
it  passed  just  before  we  went  to  work,  and  we  always  went  to 
work  at  one  o'clock.  We  ate  dinner  that  day  right  by  the  side 
of  the  track,  on  the  south  side,  about  nine  feet  from  the  track, 
Mr.  Sharp  with  the  balance  of  us.  The  flags  that  are  carried 
to  indicate  that  another  train  is  following  are  red  flags,  and 
the  first  section  of  No.  129  that  passed  before  he  went  to  work 
was  carrying  red  flags  on  the  engine  in  a  conspicuous  place, 
where  they  could  be  easily  seen.  Now,  when  a  train  carries 
those  flags,  it  is  notice  that  there  is  another  section  of  the 
same  train  following;  that  it  practically  runs  on  the  same 
time  as  the  first  section.  These  different  sections  run  ten 
minutes  apart.  Sometimes  they  may  be  delayed  a  little,  but 
those  flags  indicate  that  there  is  another  section  coming,  and 
we  expect  it  along  at  almost  any  time  after  the  first  section 
has  passed.  After  we  ate  dinner.  Sharp  and  the  rest  of  us 
went  to  work  again.  We  ate  right  close  to  the  place  where 
we  went  to  work.  I  think  that  he  went  to  work  right  at  the 
same  spot  where  he  had  been  working  before  dinner,  but  I 
don't  remember  about  that.  We  were  engaged  that  day  in 
taking  out  old  ties  and  putting  in  new  ones.  Sharp  went  to 
work  there  where  he  was  struck  right  away  after  he  ate  dinner. 
Keller  and  I  went  to  work  at  a  point  about  thirt}'  feet  north- 
west of  where  Sharp  was  at  work,  and  then  moved  from  there 
to  a  point  on  the  track  a  little  southeast  of  where  he  was  at 
work.  In  going  from  one  point  to  the  other  we  walked  south- 
eastwardly.  I  was  between  the  main  track  and  the  passing 
track,  and  Keller  was  close  to  me,  but  on  the  opposite  side 
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of  the  track.  That  is  my  recollection.  When  we  passed 
Mr.  Sharp  he  was  at  the  point  where  he  was  struck.  I  don't 
think  we  said  anything  to  him  as  we  passed.  We  didn't  say 
anything  to  him  about  the  approaching  train.  Didn't  think  it 
was  necessary.  I  don't  know  that  I  thought  anything  about 
it  at  all.  He  was  standing  on  the  outside  of  the  rail.  If  it 
had  occurred  to  me  that  he  was  in  any  danger,  I  would  have 
spoken  to  him  as  I  passed,  but  it  didn't  occur  to  me  that  he 
was  in  any  danger,  although  I  saw  the  train  approaching. 
Where  he  was  standing,  if  he  had  just  stood  up  straight,  the 
train  might  not  have  struck  him  or  touched  him  at  all.  I  don't 
know  bow  far  that  beam  extends  out  on  the  front  of  the 
engine,  but  it  seems  to  me  that  if  he  had  stood  up  straight 
possibly  it  would  not  have  struck  him,  but  I  can't  say  posi- 
tively how  that  would  be.  0-  Well,  now,  a  man  standing  there 
in  that  position,  digging,  he  would  be  out  as  far  as  the  ends 
of  the  ties ;  that  is,  his  feet  would  be  out  as  far  as  the  ends 
of  the  ties,  wouldn't  they?  A.  Well,  of  course,  if  he  was 
standing  on  the  outside  he  would  be  standing  right  at  the 
ends  of  the  ties.  His  feet  would  be  in  between  them,  prob- 
ably. 0-  That  is,  if  he  was  standing  on  the  outside  of  the  rail? 
A.  Yes,  sir.  0-  Well,  now,  how  far  do  the  ties  project  out  over 
or  beyond  the  rail  on  the  outside?  A.  Sixteen  and  a  half  inches. 
Q.  Now,  what  portion  of  his  person  was  struck?  A.  Well, 
I  noticed  it  strike  his  head.  Q.  What  was  it  struck  him?  A. 
That  beam  that  is  there.  Q.  That  is,  the  end  of  what  they 
call  the  'pilot  beam'  struck  his  head?  A.  Yes,  sir;  I  sup- 
pose so.  It  is  that  square  timber  there.  Q.  Say  this  is  the 
engine  here,  there  is  a  large  timber  there,  that  is  in  front  of 
the  engine  iust  above  the  top,  and  at  the  hind  end  of  the 
cowcatcher?  A.  Yes,  sir.  Q.  That  is  about  twelve  inches 
square,  is  it  not?  A.  Yes,  sir;  about  that.  Q.  And  it  projects 
out  on  each  siiie  of  the  front  part  of  the  engine,  does  it  not? 
A.  Yes,  sir.  Q.  It  projects  out  beyond  the  boiler?  A.  Yes, 
sir.  0-  And  that  piece  of  timber  is  what  you  say  struck  Mr. 
Sharp?  A.  Yes,  sir.  Q.  It  struck  him  on  the  head?  A.  Yes, 
sir.  Q.  And  killed  him?  A.  Yes,  sir.  Q.  He  was  killed 
instantly?  A.  Yes,  sir;  he  did  not  live  any  length  of  time 
to  amount  to  anything.  Q.  Now,  I  want  you  to  tell  the  jurv 
whether  or  not  you  examined  him  after  he  was  killed?  A.  I 
looked  at  his  head.  Q.  You  saw  where  it  struck  him?  A. 
Yes,  sir.  Q.  Now  tell  the  jury  where  the  wound  was.  A. 
Well,  right  above  his  right  eye  there  was  a  three-cornered  hole 
made  in  his  head,  and  another  place  on  the  back  of  his  head 
on  the  other  side.  Q.  The  engine  could  not  have  struck  him 
there  very  well,  could  it,  from  the  wav  he  was  standing?  A. 
No,  sir.  Q.  That  was  probably  made  by  his  falling  over. 
After  the  engine  struck  him,  he  probably  fell  over  backwards 
against  something?  A.  I  don't  know,  but  that  is  what  I  sup- 
posed. Q.  Now,  this  three-cornered  hole  that  you  speak  of,  or 
three-cornered  wound,  was  near  the   top  of  the  head,    and 
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above  and  back  of  the  right  eye?  A.  Yes,  sir.  Q.  A  little 
forward  and  above  the  right  ear?  A.  Yes,  sir.  Q.  Was  there 
an>f  other  wound  on  him?  A.  Well,  his  jaw  was  broken  also. 
Q.  Now,  I  understand  you  to  say  on  your  direct  examination 
that,  at  the  time  just  before  the  time  this  accident  occurred, 
you  passed  Mr.  Sharp  going  south  on  the  track,  with  your 
tools,  for  the  purpose  of  going  to  work  at  another  place,  hav- 
ing got  through  with  your  work  where  you  had  been  working, 
and  you  went  about  fifteen  feet  past  where  Mr.  Sharp  was 
working  when  you  got  out  of  the  way,  and  waited  for  the 
train  to  pass?  A.  Yes,  sir.  Q.  And  you  told  the  jurv,  also, 
I  believe,  that  naturally  you  were  looking  in  the  direction 
from  which  the  train  was  coming?  A.  Yes,  sir.  *  *  *  Q. 
Well,  the  exact  position  you  were  standing  in,  you  don't  just 
recollect,  but  you  do  remember  that  you  happened  to  look 
around  towards  Mr.  Sharp  about  the  time  the  train  whistled, 
and  saw  that  he  was  still  in  that  position,  stooping  over  the 
track  there,  working?  A.  Yes,  sir.  Q.  And  you  hollered  to 
him?  A.  Yes,  sir.  Q.  And  that  did  not  attract  his  attention? 
A.  No,  sir.  Q.  And  then,  as  the  train  came  by  you,  you 
hollered  again?  A.  Yes,  sir.  Q.  And  I  suppose,  immediately 
after  you  hollered,  so  quickly  you  say,  as  I  understand  you, 
that  you  did  not  have  time  to  estimate  the  time,  or  do  any- 
thing, the  train  whistled  and  it  struck  him?  A.  Yes,  sir;  it 
seemed  to  hit  him  almost  instantaneously  after  I  hollered  the 
last  time,  just  about  as  the  last  of  the  holler  was  made,  the 
engine  hit  him.  It  was  all  done  very  quickly,  though.  Q. 
Now,  I  understand  you  to  say  that  the  engineer  on  that  train 
could  have  seen  him  half  a  mile  oft?  A.  Yes,  sir.  Q.  Now, 
is  it  not  a  fact  that  he  could  have  seen  the  engine  the  same 
distance  if  he  had  been  paying  any  attention  to  it?  A.  Yes, 
sir;  I  suppose  he  could.  Q.  Well,  don't  you  know  he  could, 
if  he  had  been  looking.  A.  Yes,  sir;  I  think  there  is  no  doubt 
about  that.  Q.  Well,  he  did  not  pay  any  attention  to  you 
when  you  first  hollered?  A.  No,  sir;  not  that  I  seen.  Q. 
He  did  not,  as  a  matter  of  fact,  pay  the  slightest  attention  to 
you?  A.  He  never  made  any  motion  or  indicated  that  he  did. 
Q.  Did  he  the  second  time  vou  hollered?  A.  Well,  he  turned 
his  head  that  way  (illustrating).  I  don't  know  whether  he 
heard  me  or  not,  or  whether  it  was  the  whistle.  Q.  The 
second  time  you  hollered,  he  just  seemed  to  turn  his  head  that 
way?  A.  Yes,  sir;  that  was  just  about  the  time  that  the  train 
was  very  close  to  him, — right  on  him,  I  might  say, — he  seemed 
then  to  turn  his  head  like  that.     *     *  At  the  time  the 

train  struck  Sharp  it  was  running  at  a  moderate  rate;  the 
ordinary  rate  for  trains  to  run  at  that  place,  —as  trains  usually 
run  when  approaching  a  station.  The  engine  that  struck 
Sharp  was  one  of  those  large  freight  engines.  The  engineer's 
position  is  on  the  right-hand  side  of  the  cab,  and  on  that  par- 
ticular train  he  was  on  the  north  side  of  the  engine.  Q.  Now, 
I  will  ask  you  this  question :    Where  Mr.  Sharp  was  standing, 
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and  where  the  engineer  was  located,  whether  he  was  sitting  or 
standing  in  coming  up  to  that  place  where  Mr.  Sharp  was  from 
the  east,  is  there  not  a  certain  point,  before  the  engine 
reached  Mr.  Sharp,  where  the  front  end  of  the  boiler  would 
get  between  the  engineer  and  Mr.  Sharp,  and  obstruct  the  view 
of  the  engineer?  I  do  not  ask  you  to  fix  that  point,  but  is  there 
not  a  point  where  that  would  occur?  A.  Yes,  sir;  it  would 
come  in  between  them,  of  course.  0-  Before  the  engine 
reached  Mr.  Sharp,  the  boiler  would  obstruct  the  view  of  the 
engineer?  A.  Yes,  sir;  there  is  no  disputing  that.  Q.  Now, 
when  the  train  whistled  those  two  sharp  blasts  of  the  whistle, 
I  understood  you  to  say  you  thought  the  engine  was  at  least 
two  rail  lengths,  and  probably  more,  distant  from  Mr.  Sharp? 
A.  Yes,  sir ;  something  near  that ;  it  might  be  less.  Q.  Now, 
is  it  not  a  fact  that,  if  Mr.  Sharp  had  given  attention  to  those 
whistles,  he  would  have  had  abundance  of  time  to  straighten 
up,  and  even  step  back,  wouldn't  he,  before  the  train  reached 
the  point  where  he  was?  A.  Well,  he  would,  if  he  had  moved 
right  quick.  Q.  Suppose  he  was  standing  in  that  position, 
and  the  train  was  coming  at  the  rate  of  speed  you  say  it  was — 
What  was  the  rate  of  speed?  What  did  you  say?  A.  Oh,  I 
suppose  twelve  or  fifteen  miles  an  hour.  Q.  Well,  then,  sup- 
pose he  was  standing  there  in  that  position,  and  the  train 
whistled  down  there  sixty  feet  away,  and,  as  you  say,  it  was 
running  at  a  moderate  rate  of  speed ;  he  could  have  stepped 
back  out  of  the  way  of  the  train  in  a  second,  or  less  than  a 
second,  of  time,  couldn't  he?  A.  Yes,  sir;  of  course  he  could, 
if  he  knew  what  he  was  doing,  if  he  knew  the  danger  he  was 
in,  and  had  the  presence  of  mind  to  move  quick,  he  could. 
*  *  *  Q.  Well,  as  a  matter  of  fact,  Mr.  Sharp  did  not  give 
any  indication  of  paying  any  attention  to  the  train  when  it 
whistled  for  him?  A.  No,  sir.  Q.  And  you  don't  know  how 
to  account  for  his  conduct  on  that  occasion?  A.  No,  sir.  Q. 
Did  you  ever  hear  Mr.  Sharp  remonstrated  with  about  his 
habit  of  standing  on  the  track  and  letting  the  trains  get  within 
dangerous  proximity  to  him?  Did  you  ever  hear  him  remon- 
strated with,  and  warned  about  the  danger  of  doing  that?  A. 
Yes,  sir.  Q.  Before  that  time?  A.  Certainly,  it  was  before 
that  time.  Q.  Have  you  heard  him  warned  about  that?  A. 
Yes,  sir;  I  have  heard  him  spoken  to  about  that.  Q.  Well, 
how  often  have  you  heard  him  spoken  to  in  regard  to  a  habit 
of  that  kind?  A.  Well,  I  can't  say  positively;  but  as  much  as 
two  or  three  times,  I  think.  Q.  Who  did  you  hear  speak  to 
him  about  that  habit?  A.  I  have  heard  the  foreman  speak 
to  him.  I  have  heard  Mr.  Green  speak  to  him.  Q.  And 
who  else  have  you  heard  speak  to  him  about  that?  A. 
I  have  heard  his  son  Ed.  speak  to  him,  and  I  have  heard 
Mr.  Radford  speak  to  him.  Those  are  the  three  that  I  have 
heard  speak  to  him  about  it.  0-  You  remember  those  three? 
A.  Yes,  sir.  Q.  Up  to  the  time  the  train  whistled  there  was 
nothing  to  indicate  to  your  mind  that  Mr.   Sharp  was  not 
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going  to  get  out  of  the  way?  A.  No,  sir;  I  had  no  thought 
that  he  was  in  the  way  at  that  time,  until  I  saw  him  there. 
Q.  The  train  was  about  a  quarter  of  a  mile  distant  when  you 
started  down  the  track?  A.  Yes,  sir;  about  that  distance  or 
further.  Q.  Of  course,  it  was  getting  nearer  all  the  time,  and 
the  time  when  you  passed  Mr.  Sharp  it  was  probably  still 
closer?  A.  Yes,  sir;  it  was  coming  all  the  time.  Q.  And  the 
position  he  occupied  at  that  time  was  not  such  as  to  indicate 
to  your  mind  that  he  was  in  any  danger?  A.  No,  sir.  0-  And 
it  did  not  occur  to  you  that  he  was  in  any  danger  until  about 
the  time  the  train  whistled?  A.  No,  sir;  it  was  about  that 
time  that  my  eye  caught  him,  and  then  I  thought  he  was  in 
danger,  of  course,  for  I  hollered  to  him.  Mr.  Sharp  was  a 
low,  heavy-set,  compactly-built  man,  strong  and  vigorous,  but 
not  very  well  at  that  time.  He  had  a  spell  of  rheumatism  be- 
fore that.  His  general  health  was  good,  but  he  complained  of 
his  rheumatism.  His  eyesight  was  good  for  a  man  of  his  age. 
I  have  noticed  him  reading  newspapers  without  glasses.  His 
hearing  was  good.  *  *  *  I  don't  pretend  to  say  that  the 
whistle  was  not  blown  before  I  heard  it  give  the  two  sharp 
toots  that  I  have  spoken  of,  but,  if  so,  I  didn't  hear  it.  Work- 
ing on  the  track  that  way,  we  become  so  familiar  with  the 
sound  of  the  whistle  that,  unless  there  is  something  to  par- 
ticularly attract  our  attention  to  it,  we  can't  tell  afterwards 
whether  the  whistle  has  blown  or  not.  If  it  was  blown,  and 
I  heard  it,  I  haven't  the  slightest  recollection  about  it.  If  I 
happened  to  pay  attention,  I  could  hear  the  rumbling  of  a 
train  a  quarter  of  a  mile,  but  I  didn't  notice  the  rumbling  of 
that  train  until  I  started  up  the  track  and  saw  it." 

J.  A.  Keller  testified:  "I  live  at  Lee's  Summit.  On  the  2d 
day  of  November,  1895,  I  was  in  the  employ  of  the  Missouri 
Pacific  Railway  Company,  working  on  the  section.  I  remem- 
ber the  occasion  of  William  Sharp  getting  killed.  I  was  work- 
ing with  Mr.  Cooper.  We  were  working  up  east  of  him  when 
he  got  struck,  but  before  that  had  been  working  just  west  of 
him.  We  were  putting  in  a  new  tie.  After  we  finished  putting 
in  the  tie  west  of  him.  we  went  to  another  place  just  east  of 
him.  At  the  time  Mr.  Sharp  was  struck,  I  was  standing  right 
across  the  railroad  track  opposite  Mr.  Cooper.  I  was  on  the 
north  side  of  the  track,  and  Mr.  Cooper  on  the  south  side, 
some  fifteen  or  sixteen  feet  from  Mr.  Sharp.  I  could  not  tell 
exactly  the  distance.  When  I  heard  the  signal  given  by  the 
train,  it  was  on  up  ahead  of  us  apiece,  eastwardly,  and  com- 
ing west.  I  guess  it  was  about  65  or  70,  or  perhaps  75,  feet 
away  from  him  when  the  signal  was  given.  I  didn't  hear  any 
one  holler  to  Mr.  Sharp,  nor  did  I  look  at  him  when  I  heard 
the  signal.  From  the  time  we  passed  him,  going  from  the 
point  west,  to  the  point  east  of  him,  I  don't  think  I  noticed 
him.  The  signals  that  were  given  by  the  train  were  two  right 
short,  sharp,  keen  whistles.  They  were  not  so  very  long. 
*    *    *  "     Cross-examination:  "I  think  the  train  was  kind  of 
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slowing  up  at  the  time  it  struck  him,  but  would  not  be  sure 
about  it.  I  could  not  tell  how  fast  the  train  was  running  at 
the  time  it  struck  him.  but  don't  think  it  was  running  as  fast 
as  freight  trains  usually  run  out  on  the  road  between  stations. 
I  am  positive  about  that.  *  *  *  I  was  on  the  opposite  side 
of  the  track  from  Mr.  Sharp,  and  the  train  came  between  me 
and  him,  and  therefore  I  did  not  see  him  struck.  The  train 
might  have  been  further  than  65  or  70  feet  away  from  him 
when  it  whistled.  I  am  satisfied  that  it  was  that  far.  I  sup- 
pose the  train  was  running,  at  the  time  of  the  accident,  ten  or 
twelve  miles  an  hour.     *    *    *  ' ' 

W.  B.  Cooper,  recalled,  testified:  "I  would  presume  the 
speed  of  the  train  at  the  time  of  the  accident  was  about  ten 
or  twelve  miles  an  hour, — probably  fifteen  miles  an  hour.  I 
will  say  from  ten  to  fifteen  miles  an  hour.  I  don't  know  posi- 
tively how  many  cars  there  were  in  the  train,  but  I  suppose 
from  eighteen  to  twenty-five, — somewhere  along  there.  The 
track  was  dry.  I  suppose  the  track  was  not  exactly  level,  but 
it  was  nearly  level." 

Defendant's  Evidence. 

J.  M.  Green  testified :  "My  name  is  J.  M.  Green.  On  the 
2d  day  of  November,  1895,  the  day  William  Sharp  was  killed, 
I  was  section  foreman  of  that  portion  of  the  Missouri  Pacific 
Railway  covering  the  point  where  the  accident  occurred. 
William  Sharp  and  several  other  section  men  were  working  on 
the  track  just  east  of  Lee's  Summit.  I  had  gone  up  the 
track  in  the  direction  of  Lee's  Summit  some  little  distance,  to 
examine  some  splices.  At  that  point  the  track  is  straight  for 
quite  a  distance,  and  the  train  could  be  easily  seen  for  several 
hundred  yards.  I  heard  the  train  whistle,  and  turned  around 
and  started  back  in  the  direction  where  the  men  were  at  work. 
The  train  was  quite  a  distance  away  when  it  first  whistled. 
William  Sharp  was  standing  on  the  outside  of  the  track,  work- 
ing with  a  pick.  As  the  train  approached,  the  other  men  got 
out  of  the  way,  but  Sharp  continued  to  work,  leaning  over  the 
rail  working  with  a  pick.  He  was  on  the  south  side  of  the 
track.  He  did  not  seem  to  notice  the  approach  of  the  train. 
I  shouted,  and  motioned  to  him  to  get  out  of  the  way. 
I  heard  one  of  the  section  men  also  halloo  to  him.  He  did  not 
pay  any  attention  to  us,  nor  did  he  pay  any  attention  to  the 
approaching  train.  When  the  engine  was  four  or  five  rail 
lengths  from  him,  the  engineer  again  sounded  the  whistle,  but 
he  paid  no  attention  to  it,  and  the  engine  struck  him  and  killed 
him.  If  he  had  straightened  up,  the  engine  would  not  have 
struck  him.  The  train  was  running  ten  or  twelve  miles  an 
hour.  It  had  already  begun  to  slow  up  for  Lee's  Summit. 
I  have  observed  railroad  trains  so  much,  and  for  such  a  long 
time,  that  I  can  form  a  very  fair  estimate  of  the  speed  of 
trains.  Mr.  Sharp  had,  before  that  time,  been  in  the  habit  of 
remaining  on  the  track  when  the  train  was  approaching  until 
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it  would  get  in  dangerous  proximity  to  him,  and  he  had  before 
been  warned  in  regard  to  it." 

Charles  Boyle  testified:  "My  name  is  Charles  Boyle.  I 
live  at  Sedalia,  Mo.  I  am  a  locomotive  engineer,  and  in  the 
employ  of  the  Missouri  Pacific  Railway  Company.  I  was 
running  the  engine  which  struck  and  killed  Willliam  Sharp  on 
November  2.  1895.  When  approaching  Lee's  Summit  I 
sounded  the  whistle  for  the  crossing,  which  is  about  a  quarter 
of  a  mile  east  of  where  Sharp  was  struck.  When  I  got  within 
about  600  feet  of  where  he  and  the  other  section  men  were  at 
work,  I  sounded  the  whistle  to  warn  them  of  the  approach  of 
the  train.  They  all  seemed  to  get  off  the  track.  When  about 
100  or  1 50  feet  from  where  he  was  struck,  I  saw  that  he  was 
standing  close  to  the  track,  and  leaning  over  it  with  a  shovel 
or  pick  or  something  of  that  kind  in  his  hand,  and  I  blew  the 
whistle  again.  I  supposed  the  man  had  got  out  of  the  way, 
but  the  fireman  told  me  the  engine  struck  him.  If  he  had 
only  straightened  up,  he  would  not  have  been  struck.  I  had 
begun  to  slow  up  for  Lee's  Summit,  and  was  not  running 
faster  than  ten  or  twelve  miles  an  hour  at  time  of  accident. 
My  place  is  on  right-hand  side  of  engine,  and  he  was  on  left 
side  of  track." 

John  Houper  testified:  "My  name  is  John  Houper.  I  live 
at  Sedalia.  Am  a  locomotive  fireman,  in  employ  of  Missduri 
Pacific  Railway  Company.  I  was  firing  on  engine  which 
struck  arid  killed  William  Sharp,  near  Lee's  Summit,  last 
November.  Just  before  the.  accident,  I  had  been  putting  coal 
in  the  engine,  I  heard  the  whistle  sounded,  and  put  down  my 
shovel,  and  closed  the  door  to  the  furnace,  and  stepped  in  the 
cab  to  ring  the  bell,  and,  just  as  I  got  to  front  of  cab  so  I  could 
see  out,  the  engine  struck  the  man.  It  barely  did  strike  him. 
He  was  on  the  outside  of  the  rails,  but  a  little  too  close  to  the 
track.  I  did  not  see  him  till  the  instant  he  was  struck.  The 
engineer  had  blown  the  whistle  for  the  crossing,  which  is 
about  a  quarter  of  a  mile  east  of  where  accident  occurred,  but 
that  is  not  the  time  I  referred  to  when  I  was  firing  up.  When 
he  blew  that  whistle  we  had  already  passed  that  crossing,  and 
must  have  been  in  a  hundred  or  two  feet  of  where  the  man 
was  struck." 

The  plaintiff  also  introduced  some  evidence  tending  to  prove 
that  the  train  could  have  been  stopped  within  a  space  of  1 50 
feet,  and  the  defendant's  evidence  tended  to  prove  that  it 
would  have  required  a  space  of  from  18  to  30  car  lengths  in 
which  to  stop  the  train  at  the  speed  at  which  it  was  going,  and 
that  the  view  of  the  track  in  front  of  the  engineer  is  obstructed 
by  the  smokestack  for  about  50  feet.  And  on  cross-examination 
of  one  of  defendant's  witnesses  (Schieben)  plaintiff  drew  out 
the  following  evidence :  "To  warn  persons  on  the  track,  we 
give  several  toots  of  the  whistle,  depending  on  circumstances. 
We  don't  ordinarily  wait  until  we  get  up  within  a  foot  or  two 
of  a  point  where  some  part  of  the  engine  will  obstruct  our 
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view,  before  giving  the  signal.  I  would  give  the  signal  to 
warn  a  person  on  the  track  twenty  car  lengths  away.  The 
distance  would  depend  a  good  deal  on  circumstances, — upon 
who  it  is.  If  it  was  a  section  hand,  I  would  not  give  any  toots 
at  all,  because  they  will  stay  on  the  track  and  work  until  the 
last  minute  before  they  will  get  off  the  track.  The  fact  as  to 
whether  I  would  give  the  danger  signal  would  depend  upon 
whether  the  party  was  a  section  hand,  unless  it  appeared  that 
he  didn't  hear  or  see  us.  As  a  rule,  we  don't  give  a  section 
man  any  warning  at  all.  Of  course,  if  we  should  get  very 
close  to  him,  and  he  didn't  show  any  signs  of  getting  out  of 
the  way,  I  would  warn  him  the  same  as  anybody  else.  By 
'close,'  I  mean  ten  or  twelve  car  lengths.  I  would  then  give 
a  signal  by  continual  toots  of  the  whistle.  I  would  say  that 
the  whistle  could  be  tooted  as  often  as  thirty  times  in  running 
a  distance  of  350  or  400  feet."  And  on  redirect  examination 
that  witness  testified  as  follows:  "Section  men  are  in  the 
habit  of  working  right  along  until  the  engine  gets  very  close 
to  them.  If  a  man  was  standing  on  the  side  of  the  track,  I 
would  not  give  the  signal  as  readily  as  if  he  were  standing  on 
the  track,  unless  he  was  so  close  that  the  train  might  strike 
him  in  passing.  A  man  may  be  on  the  track  studying,  and 
not  thinking  about  the  train,  and  we  make  an  alarm  with  the 
whistle  to  put  him  in  mind  of  where  he  is  and  his  danger. 
That  is  the  only  purpose  of  sounding  the  whistle,  and,  if  a  man 
is  standing  on  the  outside  of  the  track,  we  don't  give  the 
danger  signal  as  quick  as  if  he  is  on  the  track.  If  a  man,  on 
the  outside  of  the  rail,  had  his  back  to  us,  we  would  give  the 
signal  as  quick  as  if  he  were  on  the  inside, — that  is,  if  he 
were  all  alone. — but  if  there  were  others  working  there  with 
him  I  might  not.     *    *    *" 

It  requires  no  close  analysis  of  the  evidence  in  this  case  to 
discover  that,  while  there  are  slight  differences  in  the  opinions 
and  in  the  estimates  of  time  and  distance  between  some  of  the 
witnesses,  there  is  really  no  substantial  conflict  in  the  evi- 
dence. All  the  witnesses  seem  to  have  testified  fully,  freely, 
and  fairly  touching  the  matter  according  to  the  best  of  their 
knowledge  and  memory.  And,  making  all  reasonable  in- 
ferences in  favor  of  the  plaintiff  from  the  undisputed  facts 
thereby  established,  it  is  not  possible  for  reasonable  minds  to 
differ  as  to  the  fact  that  the  negligence  of  the  deceased  in 
being  within  the  longer  line  of  section  No.  2  of  the  defendant's 
train  at  the  time  he  was  struck  contributed  directly  to  the  in- 
jury which  resulted  in  his  death. 

He  was  a  man  of  mature  years,  in  possession  of  all  his 
faculties,  with  good  eyes  and  ears,  and  with  an  experience  of 
many  years  as  a  section  hand  on  this  railroad,  and  was 
familiar  with  the  movements  of  its  trains  and  their  signals. 
He  was  distinctly  advised,  by  the  passage  of  section  No.  1 
with  its  flags  flying,  that  section  No.  2  was  coming,  and  to  be 
on  the  lookout  for  it.     It  did  come  on  time,   in  accordance 
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with  the  warning  given,  and  its  coming  was  plainly  visible  for 
a  quarter  of  a  mile  from  the  place  where  the  deceased  was 
standing.  Nevertheless  he  continued  at  his  work  with  a  por- 
tion of  his  body  within  the  danger  line,  facing  the  track,  with- 
out paying  any  attention  whatever  to  the  coming  train,  when 
by  simply  turning  his  head,  or  even  casting  his  eyes  in  that 
direction,  he  could  have  seen  the  train  in  ample  time  to  have 
moved  out  of  its  way  with  the  greatest  leisure,  if  he  had 
chosen  to  do  so.  The  only  inference  that  can  be  drawn  from 
his  conduct  is  that  he  either  did  not  look  or  listen  for  the 
train,  and  for  that  reason  was  unconscious  of  its  approach,  or, 
being  conscious  of  its  approach,  he  willfully  remained  on  the 
danger  line,  and  thus  committed  suicide.  Indulging  the  more 
charitable  inference  in  his  favor,  he  was,  at  least,  guilty  of 
such  inexcusable  negligence,  contributing  directly  to  his  death, 
as  to  preclude  a  recovery  in  this  action,  unless  the  conduct  of 
the  servants  of  the  defendant  managing  the  train  was  charac- 
terized by  such  willful,  wanton,  or  reckless  disregard  of  human 
life,  also  contributing  to  his  death,  as  that  the  defendant  ought 
not  to  be  heard  to  say  that  the  plaintiff  was  guilty  of  such 
negligence.  Tanner  v.  Railway  Co.  (not  yet  officially  re- 
ported) 61  S.  W.  826;  Morgan  v.  Railroad  Co.  (Mo.)  60  S. 
W.  195;  Kellny  v.  Railway  Co.,  101  Mo.  67,  13  S.  W.  868,  L. 
R  A.  783. 

The  facts  and  circumstances  which  bring  a  cause  within  this 
exception  to  the  general  rule  that  contributory  negligence  of 
the  plaintiff  or  deceased  precludes  a  recovery  are  as  variant 
as  the  cases  in  which  it  has  been  invoked,  and  but  little  assist- 
ance can  be  derived  from  adjudicated  cases,  in  which  the  facts 
are  seldom  analogous  to  the  one  in  hand.  To  arrive  at  a 
correct  conclusion  in  a  given  case,  the  only  rational  mode  is 
to  put  ourselves  in  the  place  of  the  one  charged  with  such 
conduct,  and  interpret  his  conduct  in  the  light  of  all  the  facts 
and  circumstances  by  which  he  was  surrounded  and  in  view 
of  which  he  acted. 

In  this  case  our  inquiry  is  confined  to  the  conduct  of  the 
engineer  who  had  the  contro  land  management  of  section  No. 
2,  and  to  his  conduct,  not  towards  persons  on  crossings  or 
quasi  crossings  or  trespassers  on  the  track,  but  towards  a 
co-employee  in  the  service  of  the  same  master,  and  as  familiar 
with  the  movements  of  the  master's  trains  and  their  signals  on 
this  section  of  the  road,  of  which  he  was  the  track  walker,  as 
was  the  engineer  himself.  That  he  was  a  competent  and  skill- 
ful engineer  is  not  questioned.  That  in  approaching  the  place 
of  the  accident  he  was  running  his  train  at  the  usual  and  ordi- 
nary rate  ofjspeed,  was  at  his  post,  on  the  lookout,  and  promptly 
saw  the  deceased  is  undisputed.  When  he  first  saw  him,  how- 
ever, he  saw  him  in  connection  with  his  associates,  and  as  a 
part  of  the  gang  of  trackmen,  some  of  whom  were  on  and  some 
beside  the  track,  and  discovered  that  those  on  the  track,  as 
the  train  was  approaching  them,   were,   as  was  their  habit, 
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moving  out  of  danger;  and,  knowing  that  they  had  been 
warned  to  be  on  the  lookout  for  his  approach  by  the  preced- 
ing section,  he  had  every  reason  to  believe  that  all  would  do 
so.  Upon  a  nearer  approach,  however,  he  discovered,  from 
the  position  of  the  deceased  beside  the  track,  that  the  whole 
of  his  body  was  not  outside  the  danger  line,  and  he  gave  the 
usual  danger  signals,  at  a  distance  sufficient  to  have  enabled 
the  deceased  easily  to  have  withdrawn  himself  from  his  exposed 
position  before  the  train  reached  him.  as  the  engineer  supposed 
he  had  done  until  he  was  afterwards  informed  that  the 
deceased  had  been  struck.  Of  course,  it  is  impossible  to  say 
exactly  at  what  distance  the  engineer  discovered  the  exact 
situation  of  the  deceased  in  regard  to  the  danger  line,  or  at 
exactly  what  distance  from  him  the  engineer  gave  the  danger 
signal.  But,  conceding  that  the  situation  of  the  deceased 
could  have  been  discovered  at  such  distance  as  to  have  sug- 
gested the  propriety  of  giving  the  danger  signal  sooner  than  it 
was  given,  and  that  it  might  have  been  sounded  oftener  than 
it  was,  there  was  nothing  in  the  situation  that  seemed  to  im- 
peratively demand  that  it  should  have  been  sounded  sooner  or 
oftener,  and  certainly  nothing  in  the  whole  conduct  of  the 
engineer  on  the  occasion  that  could  be  characterized  as  a  will- 
ful, wanton,  or  reckless  disregard  of  human  life, — such  as  is 
necessary  to  take  the  case  out  of  the  general  rule  that  contrib- 
utory negligence  precludes  a  recovery.  The  court  erred  in 
overruling  the  demurrer  to  the  evidence,  and  for  this  error  the 
judgment  will  be  reversed.     All  concur. 
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{Supreme  Court  of  Alabama,  Jan.  22,  1901.) 
[29  So.  Rep.  687.] 

Injuries  to  Stock — Negligence— Sufficiency  of  Evidence.— In  an  action 
against  a  railroad  company  to  recover  damages  for  the  alleged  negli- 
gent killing  of  a  cow,  where  it  isshown  that  the  cow  came  suddenly  upon 
the  track,  and  that  although,  after  the  engineer  saw  the  cow  in  a  per- 
ilous position,  he  had  time  to  sound  the  cattle  alarm  and  to  put  on  the 
brakes  and  reverse  the  engine,  he  did  not  reverse  the  engine,  but  only 
sounded  the  cattle  alarm  and  put  on  the  brakes,  and  it  was  further 
shown  that  at  the  time  the  cow  was  struck  she  was  nearly  across  the 
track,  the  failure  of  the  engineer  to  reverse  the  engine  is  sufficient  to 
authorize  the  jury  to  find  that  the  speed  of  the  train  might  have  been 
so  reduced  as  to  avoid  the  killing  ;  and,  therefore,  upon  such  evidence  it 
was  a  question  for  the  jury  to  determine  whether  or  not  the  defendant's 
servants  were  guilty  of  negligence  in  failing  to  reverse  the  engine,  and 
hence  the  general  affirmative  charge  requested  by  the  defendant  was 
properly  refused. 

Same— Negligence— Instructions.*— In  an  action  against  a  railroad 
company  to  recover  damages  for  the  alleged  negligent  killing  of  a  cow, 
where  the  evidence  shows  that  just  before  starting  upon  the  track  the 

♦As  to  the  case  required  to  avoid  injuring  cattle  seen  near  track,  see 
Yazoo  &  M.  V.  R.  Co.  v.  Wright  (Miss.),  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
237,  and  note,  2A  et  seg. 
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cow  was  standing  at  the  foot  of  an  embankment  upon  which  the  track 
was  laid,  and  the  evidence  for  the  defendant  tended  to  show  that  she 
started  suddenly  across  the  track,  a  charge  is  properly  refused  which 
tends  to  mislead  the  jury  to  the  conclusion  that  it  was  not  the  engineer's 
duty  to  take  any  notice  of  the  cow  until  she  was  in  the  act  of  crossing 
the  track,  though  he  might  have  seen  her  before,  approaching  the  track 
in  such  a  way  as  to  indicate  that  she  was  going  to  cross  unless  fright- 
ened away. 

Instructions. — The  trial  court  cannot  be  put  in  error  for  refusing,  at 
the  request  of  one  of  the  parties  to  a  suit,  to  give  charges  which  contain 
substantially  the  same  instructions  embodied  in  other  charges  given  at 
the  request  of  such  party. 

Appeal  from  circuit  court,  Jackson  county;  J.  A.  Bilbro, 
Judge. 

Action  by  J.  W.  Shirley  against  the  Southern  Railway  Com- 
pany.    Judgment  for  plaintiff.     Defendant  appeals.     Affirmed. 

On  the  trial  of  the  cause  there  was  evidence  introduced  by 
the  plaintiff  showing  that  the  cow  belonging  to  him  was  killed 
by  a  train  being  operated  on  the  defendant's  road,  and  show- 
ing the  value  of  the  cow.  It  was  shown  that  the  train  which 
killed  the  cow  was  a  freight  train,  and  was  running  at  the  rate 
variously  estimated  at  from  10  to  20  miles  per  hour.  Tom 
Troxell  was  introduced  as  a  witness  for  the  defendant,  and 
testified  that  he  was  the  engineer  in  charge  of  the  engine  at 
the  time  the  cow  was  killed ;  that  at  such  time  he  was  at  the 
proper  place  on  the  engine,  and  was  looking:  out  for  obstruc- 
tions; that  he  first  saw  the  cow  when  the  train  was  between  50 
and  100  yards  from  the  point  where  she  was  killed ;  that,  at 
the  time,  the  cow  was  at  the  foot  of  a  fill  or  embankment  upon 
which  the  track  of  the  railroad  was  constructed,  and  was  1 5 
or  20  steps  away  from  the  bottom  of  such  embankment ;  that 
she  was  standing  still  when  he  first  saw  her,  and  did  not  go 
towards  the  track  until  the  train  was  nearly  to  her;  that,  when 
the  train  was  about  40  yards  from  the. cow,  she  started  up 
from  the  embankment  towards  the  track,  and  he  then  blew  his 
cattle  alarm  and  put  on  the  brakes.  The  witness  further  tes- 
tified that  he  tried  to  stop  the  train,  and  used  all  the  means 
known  to  him  as  a  skillful  engineer,  and  did  everything  possi- 
ble, in  order  to  stop  the  train  within  that  short  distance,  and 
that  he  commenced  to  do  these  things  as  soon  as  he  saw  the 
cow  starting  towards  the  track,  but  that,  at  the  speed  the  train 
was  running,  it  was  impossible  to  prevent  hitting  the  cow 
within  the  short  distance;  that  the  cow  came  suddenly  upon 
the  track,  and  was  very  near  crossing  the  track  when  the  train 
struck  her.  On  the  cross-examination  of  this  witness  he 
testified  that,  while  he  blew  the  whistle  and  put  on  the  brakes, 
he  did  not  ring  the  bell,  nor  did  he  reverse  the  engine :  that 
the  ordinary  appliance  for  stopping  the  train  was  to  apply  the 
brakes,  and  that  to  reverse  the  engine  would  not  do  any  good 
towards  stopping  it,  but  would  only  make  the  wheels  slide. 
Upon  the  introduction  of  all  the  evidence,  the  court  gave,  at 
the  request  of  the  defendant,  several  written  charges,  but  re- 
fused to  give  the  folio  wine  charges  requested  by  it:    "(1)  If 


62  INJURIES  TO  STOCK  %  v<ri  XXI 

(NS) 
Southern  Ry.  Co.  v.  Shirley 

the  jury  believe  the  evidence,  they  must  find  a  verdict  for 
the  defendant.  (2)  If  the  jury  believe  the  testimony  of 
Troxell,  the  engineer,  they  should  find  for  the  defendant.  (3) 
If  the  jury  believe  the  evidence,  they  should  find  for  the  de- 
fendant. (4)  When  the  track  is  on  an  embankment,  and  the 
animal  was  standing  down  by  the  side  of  the  embankment,  but 
off  it,  this  might  afford  less  reason  to  suppose  it  would  come 
upon  the  track  than  if  the  track  and  animal  had  been  on  level 
land.  (5)  Under  the  evidence  in  this  case,  it  was  not  the 
duty  of  the  engineer  to  reverse  the  engine.  (6)  Under  the 
evidence  in  this  case,  if  the  iury  believe  the  evidence  of 
Troxell,  the  engineer,  he  was  not  bound  to  reverse  his  engine. 
(7)  If  the  jury  believe  from  the  evidence  that,  at  the  time  the 
cow  was  discovered  by  the  engineer,  she  was  standing  10  or  15 
yards  from  the  track,  grazing  alongside  a  fill,  it  was  not  the 
duty  of  the  engineer  to  take  any  notice  of  her,  or  to  adopt 
precautionary  means,  until  she  started  to  cross  the  track,  and 
if,  after  she  started  across  the  track,  all  reasonable  means 
were  adopted  to  prevent  the  accident,  plaintiff  cannot  re- 
cover. "  The  defendant  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  these  charges  as  asked. 

Humes,  Sheffey  &  Speake,  for  appellant. 
John  B.  Tally,  for  appellee. 

McCLELLAN,  C.  J.  It  is  insisted  that  the  affirmative 
charge  requested  by  the  railway  companv  (defendant  below) 
should  have  been  given,  for  that,  it  is  further  claimed,  the 
evidence  showed  without  conflict  that  defendants*  servants  in 
charge  of  the  engine  which  ran  against  and  killed  plaintiff's 
cow  exercised  due  care  in  operating  the  locomotive  and  were 
guilty  of  no  negligence.  But  we  do  not  find  the  evidence  to 
be  all  one  way  on  the  question  of  negligence  vel  non.  To 
the  contrary,  there  was  undisputed  evidence  that  the  engineer, 
after  seeing  the  cow  in  a  perilous  position,  had  time  and 
opportunity  to  sound  the  cattle  alarm,  to  put  on  brakes,  and 
to  reverse  his  engine ;  and  he  testified,  as  did  also  the  fire- 
man, that  he  did  sound  the  cattle  alarm  and  put  on  brakes, 
but  that  he  did  not  reverse  the  engine.  And  it  is  inferable 
from  the  engineer's  own  testimony  that  the  speed  of  the  train 
would  have  been  reduced  more  than  it  was  by  reversing  the 
engine. — not  to  speak  of  what  mav  be  common  knowledge  on 
this  subject, — and  that,  had  the  speed  been  reduced  even 
slierhtly  more  than  it  was,  the  cow  would  have  gotten  clear  of  the 
track  and  escaped  injury.  On  this  state  of  the  evidence  it  was, 
to  say  the  least,  a  question  for  the  jury  whether  the  defend- 
ant's servants  were  guilty  of  negligence  proximately  contribut- 
ing to  the  loss  complained  of.  Railway  Co.  v.  Forshee  (Ala. )  27 
South.  1006.  On  the  principles  declared  in  that  case,  charges 
1,  2,  3,  5,  6,  and  12  asked  by  defendant  were  properly  refused. 
Charge  4  was  properly  refused  because  it  is  a  mere  argument. 
Charge  7  is  faulty,  in  that  it  might  well  have  misled  the  jury 
to  conclude  that  it  was  not  the  engineer's  duty  to  take  any 
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notice  of  the  cow  until  she  was  in  the  act  of  crossing  the 
track,  though  he  might  have  seen  her  before,  approaching  the 
track  in  such  a  way  as  to  evince  her  disposition  to  cross  un- 
less frightened  away.  Charge  10  refused  to  the  defendant  is 
substantially  the  same  as  charge  A  given  at  its  request,  and 
the  court  therefore  committed  no  error  in  refusing  charge  10. 
Charges  B  and  C  given  for  the  defendant  cover  the  same 
ground  and  declare  the  same  principles  covered  and  embodied 
in  charges  8,  9,  and  13,  and  for  this  reason  the  court  was  under 
no  duty  to  give  the  last-mentioned  instructions.  Charge  1 1 
requested  by  defendant  is  not  only  faulty  in  singling  out  testi- 
mony of  one  witness,  but  this  infirmity  is  accentuated  by  its 
withdrawal  from  the  iury  of  a  part  of  the  testimony  of  that 
witness  himself,  bearing,  too,  upon  the  very  point  involved  in 
the  charge.  We  find  no  error  in  the  record,  and  the  judgment 
of  the  circuit  court  will  be  affirmed.     Affirmed. 


Central  op  Georgia  Ry.  Co.  v.  Perkerson. 

{Supreme  Court  of  Georgia,  Feb,  26, 1901.) 
[38  S.  E.  Rep.  365.] 

Injury  to  Employee — Nonsuit. — There  was  no  error  in  refusing  to 
grant  a  nonsuit. 

Same — Damages — Evidence  as  to  Previous  Earnings.* — In  an  action 
for  the  homicide  of  a  railroad  employee,  proof  of  his  usual  earnings  as 
such  employee,  within  a  reasonable  period  of  time  prior  to  his  death,  is 
admissible.  There  is  no  arbitrary  rule  which  confines  the  proof  upon 
this  point  to  what  he  was  actually  earning*  at  the  very  time  of  his  death. 

Same — Contributory  Negligence — Instructions.! — The  rule  that  the 
widow  of  a  railroad  employee  cannot  recover  of  the  company  employing 
him  for  his  homicide,  if  his  negligence  contributed  thereto,  was  stated 
with  sufficient  f  nllness  in  the  general  charge  ;  and,  if  counsel  for  the  de- 
fendant desired  more  particular  instructions  on  this  point,  the  same 
should  have  been  specially  requested. 

New  Trial — Remittitur. — The  trial  judge  had  no  power  to  order  that,  as 
a  condition  to  the  refusal  of  a  new  trial,  a  portion  of  the  verdict  shall 
be  written  off  as  excessive,  except  where,  from  the  application  of  the 
law  to  the  evidence,  the  excess  can  be  accurately  ascertained. 

Instructions. — There  was  no  material  error  in  any  of  the  charges  com- 
plained of ,  when  read  in  connection  with  the  whole  charge;  nor  was 
there  any  error  in  the  rulings  of  the  court  upon  the  admission  of  evi- 
dence to  which  exception  is  taken. 

\  Syllabus  by  the  Court. ) 

Error  from  city  court  of  Macon ;  W.  D.  Nottingham,  Judge. 

Action  by  Pearl  Perkerson  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

•See  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Posten  (Kan.),  11  Am.  &  Entr.  R. 
Cas  ,  N.  S„  138,  and  note,  142  et  sea. ;  Louisville  &  N.  R.  Co.  v.  Woods 
(Ala.),  Id.  872,  and  note,  872  et  sea. ;  note,  12  Id.  392  et  seq. ;  8  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  648  efiseq. ;  15  Cent.  Dig.  Col.  2299  et  seq.  ;  3 
Rap.  &  Mack's  Dig.  730  et  seq. 

fAs  to  whether  his  contributory  negligence  will  prevent  recovery  for 
rajnry  to  an  employee,  see  generally  note,  11  Am.  &  Eng.  R.  Cas,,  N. 
&.,  39  et  seq. 
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Hall  &  Wimberly  and  R.  E.  Jordan,   for  plaintiff  in  error. 
Guerry  &  Hall,  for  defendant  in  error. 

FISH,  J.  Pearl  Perkerson  brought  an  action  for  damages 
against  the  Central  of  Georgia  Railway  Company  for  the 
homicide  of  her  husband,  Marion  A.  Perkerson.  Upon  the 
trial  the  plaintiff  proved  that  her  husband  was  killed  by  the 
running  of  the  defendant's  train;  that  at  the  time  of  his  death 
he  was  32  years  old,  and  was  in  the  employ  of  the  defendant 
as  a  yard  conductor  or  foreman,  receiving  $65  per  month  for 
his  services,  which  position  he  had  held  for  about  3  months; 
that  prior  to  this  he  had  been  for  7  or  8  years  a  passenger 
conductor,  in  which  position  he  earned  from  $100  to  $1 10  per 
month,  and  then  a  freight  conductor,  receiving  from  $75  to 
$85  per  month.  She  testified  that  he  gave  up  his  position  as 
passenger  conductor  " because  of  his  health,  his  meals  being: 
so  irregular, ' '  but  she  thought  he  was  in  perfect  health  at 
the  time  of  his  death.  The  mortality  and  annuity  tables 
contained  in  70  Ga.  843,  were  put  in  evidence.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $10,833.33.  The 
defendant  moved  for  a  new  trial.  This  motion  was  overruled, 
except  as  to  the  ground  complaining  that  the  verdict  was  ex- 
cessive, upon  which  ground  the  court  ordered  that  a  new  trial 
be  granted  unless  the  plaintiff  should  write  off  from  the  verdict  a 
designated  amount.  The  plaintiff  complied  with  this  require- 
ment, and  a  new  trial  was  thereupon  refused  The  defendant 
then  excepted  to  the  judgment  of  the  court  overruling  the 
motion. 

1.  The  evidence  submitted  for  the  plaintiff  authorized  a 
recovery  in  her  behalf,  and  the  refusal  of  a  nonsuit  was  proper. 

2.  Error  is  assigned  upon  the  ruling  of  the  court  in  per- 
mitting, over  the  objection  of  the  defendant,  the  plaintiff  to 
prove  by  one  of  the  defendant's  witnesses  the  usual  earnings 
of  a  freight  conductor  in  the  employment  of  the  defendant. 
The  objection  urged  to  the  admissibility  of  this  testimony  is 
"that  plaintiff's  husband  was  what  was  called  a  'yard  fore- 
man,' and  not  a  freight  conductor,  and  that  plaintiff  could  only 
prove  what  he  was  earning  in  the  capacity  in  which  he  was 
working,  and  that  it  was  not  competent  to  prove  what  might 
be  earned  by  persons  in  other  employments,  but  that  the 
same  was  contingent  and  speculative,  and  that  said  testimony 
was  irrelevant  and  inadmissible. ' '  It  appears  from  the  evi- 
dence that  the  plaintiff's  husband  at  the  time  of  his  death  was 
employed  by  the  defendant  as  a  yard  conductor  or  foreman, 
and  received  for  his  services  as  such  $65  per  month.  He 
had  been  for  seven  or  eight  years  a  passenger  conductor,  in 
which  position  he  received  $100  per  month,  part  of  the  time 
receiving  $1 10  per  month.  He  gave  up  this  position,  "because 
of  his  health,  his  meals  being  so  irregular,"  and  then  was  a 
freight  conductor  for  not  quite  a  year,  earning  from  $75  to  $85 
per  month,  and  then  took  the  position  in  which  he  was  em- 
ployed at  the  time  of  his  death,  which  he  had  held  for  about 
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three  months.  At  the  time  that  he  was  killed  by  the  running 
of  the  defendant's  train,  he  was,  in  the  opinion  of  his  widow, 
—the  only  witness  who  testified  as  to  his  physical  condition, — 
in  perfect  health.  Epperson,  a  witness  for  the  defendant, 
testified  that  he  was  superintendent  of  the  Second  division  of 
the  defendant's  railway,  extending  from  Macon  to  Atlanta  and 
from  Barnesville  to  Thomaston,  and  as  such  had  charge  of  the 
yard  in  Macon,  where  Perkerson,  the  plaintiff's  husband,  was 
employed,  and  where  he  was  killed.  He  tytified  further:  "I 
knew  Mr.  Perkerson.  I  had  known  him,  I  reckon,  thirteen  or 
fourteen  years ;  may  be  not  quite  so  long.  He  was  quite  young 
when  I  first  knew  him.  The  first  railroading  he  done  was  for 
me.  He  came  to  me  on  the  L.  &  N.  He  came  to  me  here 
in  Macon,  and  I  recommended  him  to  the  yard  master.  I  re- 
garded him  as  a  reliable  man,  and  a  man  that  understood  his 
business;  bright,  intelligent  man.  When  I  first  knew  him, 
my  recollection  is,  he  was  flagging  on  the  work  train.  It  pays 
about  $50  per  month.  A  good  many  things  on  the  train  are 
lower  than  that.  He  has  been  rising  in  his  calling.  I  don't 
know,  but  I  suppose  his  prospects  for  further  promotion  were 
fair.  I  suppose  he  could  have  gotten  very  easily  back  to 
where  he  had  been  as  passenger  train  conductor.  I  don't 
think  he  was  intelligent  enough  to  fill  positions  higher  than 
that.  In  fact,  I  always  thought  he  would  make  a  first-class 
conductor,  or  yard  master  in  a  small  yard.  A  yard  master 
pets  different  prices, — from  $90  to  $130;  and  some  as  high  as 
$150  or  $300.  I  don't  think  he  could  have  filled  the  yard  here 
in  the  course  of  time.  I  never  had  made  up  my  mind  at  all 
as  to  making  him  yard  master  of  Macon,  here.  He  was  on  the 
line  of  promotion,  as  all  men  are  who  do  their  duty. ' '  Coun- 
sel for  plaintiff  in  error,  referring  to  the  evidence  as  to  the 
earnings  of  a  freight  conductor,  in  their  brief,  say:  "  It  will  be 
seen  from  the  brief  of  evidence  that  a  great  deal  of  testimony 
similar  to  this  in  character  was  admitted.  We  deemed  it  un- 
necessary to  assign  error  in  each  separate  instance,  as  the 
principle  is  the  same  in  all  these  instances.  If  it  was  error  to 
admit  testimony  as  to  the  earnings  of  freight  conductors,  it 
would,  of  course,  be  error  to  admit  the  similar  testimony  as  to 
what  passenger  conductors  can  earn,  and  as  to  what  yard 
masters  can  earn  and  hence  we  thought  one  assignment  was 
sufficient  to  present  the  question  squarely  to  the  consideration 
of  the  court." 

Ought  the  plaintiff  in  this  case,  in  endeavoring  to  furnish 
the  jury  with  data  from  which  to  estimate  the  financial  value 
of  the  life  of  the  decedent  had  he  lived,  have  been,  so  far  as 
his  earning  capacity  was  concerned,  confined  to  proof  of  what 
he  was  actually  earning  at  the  time  of  his  death?  It  is  pretty 
well  established  that  in  proving  the  value  of  the  life  of  a 
deceased  employee  it  is  not  competent  to  prove  that  he  was 
in  the  line  of  promotion  in  his  calling,  and  the  increased  rate 
of  wages  which  he  would  have  received  if  promoted.     8  Am. 
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6  Eng.  Enc.  Law  (2d  Ed.)  943,  and  cases  cited.  See,  also, 
Railroad  Co.  v.  Allison,  86  Ga.  145,  12  S.  E.  352.  The  rea- 
son for  the  rule  is  that  the  chances  for  promotion  are  too 
remote  and  dependent  upon  too  many  contingencies  to  be  con- 
sidered. 8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  943.  It  is,  how- 
ever, competent  to  prove  what  were  the  accustomed  earnings 
of  the  deceased.  Abb.  Tr.  Ev.  (2d  Ed.)  758;  Railroad  Co. 
v.  Clark,  152  U.  S.  230,  14  Sup.  Ct.  579,  38  L.  Ed.  422; 
Mclntyre  v.  Railroad  Co.,  37  N.  Y.  287,  35  How.  Prac.  36. 
The  apparent  reason  for  this  rule  is  that  what  a  man  usually 
earned,  within  a  reasonable  period  of  time  prior  to  his  death, 
is  about  as  reliable  data  upon  which  to  estimate  what  his  prob- 
able future  earnings  would  have  been,  had  he  lived,  as  can  be 
found.  It  is  not  permissible  to  prove  what  the  deceased  could 
have  earned  in  a  calling  in  which  he  had  never  engaged,  but 
for  which,  in  the  opinion  of  witnesses,  he  was  well  qualified. 
Nor,  as  we  have  seen,  in  the  case  of  an  employee,  to  prove 
that  there  were  chances  of  promotion  in  the  service  in  which 
he  was  engaged,  and  what  his  earnings  would  have  been  if  he 
had  lived  and  been  promoted  to  a  more  remunerative  posi- 
tion than  he  had  ever  held.  The  proof  is  not  allowed  to  enter 
the  domain  of  pure  conjecture  or  speculation.  But  it  does  not 
follow  from  this  that  proof  of  what  a  railroad  employee  earned 
up  to  a  short  while  before  his  death,  in  his  chosen  calling,  is  to 
be  excluded  because  at  the  very  time  of  his  death  he  was  not 
filling  the  particular  position  or  positions  in  which  these  earn- 
ings were  made.  Demonstrated  skill  and  capacity  are  one 
thing;  conjectural  skill  and  capacity  are  another  thing.  Proof 
of  wages  actually  earned  and  received  by  an  employee  in  a  non- 
political  position,  for  which  he  had  demonstrated  his  fitness, 
which  go  to  make  up  his  average  earnings,  within  a  reasonable 
period  of  time  prior  to  his  death,  is  different  from  proof  of  his 
probable  chances,  had  he  survived,  to  be  promoted  to  a  better 
position  than  he  had  ever  occupied,  and  for  which  he  had  not 
demonstrated  his  fitness,  in  which  he  could  have  earned  higher 
wages  than  he  had  ever  done  in  the  past.  In  the  one  case  the 
proof  deals  with  established  facts  and  demonstrated  capacity ; 
in  the  other  it  has  to  do  with  imaginary  facts  and  speculative 
capacity.  In  the  one  case  the  proof  shows  what  a  man  has 
actually  earned ;  in  the  other  it  shows  what,  under  speculative 
contingencies,  he  could  earn.  What  were  this  young  man's 
accustomed  earnings?  What  was  his  demonstrated  capacity 
to  earn  money?  It  seems  to  us  that  these  are  questions  which 
a  jury  could  properly  consider,  along  with  others  involving 
his  age,  his  health,  his  habits,  his  expectancy  of  life,  etc., 
in  determining  the  financial  value  of  his  life.     For  a  period  of 

7  or  8  years  prior  to  his  death,  Perkerson,  who  was  only  32 
years  old  when  he  died,  had  been  a  passenger  conductor, 
receiving  from  $100  to  $1 10  per  month,  which  position  he  volun- 
tarily gave  up  because  his  health  had  been  temporarily*  im- 
paired by  reason  of  the  irregularity  of  his  meals.     Then  he 
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was  a  freight  conductor  for  not  quite  a  year,  receiving  from 
$75  to  $85  per  month;  and  then  a  yard  conductor  or  foreman, 
for  about  3  months,  in  which  position  he  was  employed  at 
the  time  of  his  death.  At  the  time  of  his  death  he  was,  in 
the  opinion  of  the  only  witness  who  testified  on  this  point,  in 
perfect  health.  Under  these  circumstances,  would  it  be  fair 
or  just,  in  estimating  the  future  value  of  his  life  had  he  lived 
out  his  expectancy,  to  restrict  the  proof  to  what  he  earned  for 
the  brief  period  of  about  3  months  immediately  preceding  his 
death,  when  for  about  8  years  immediately  prior  to  this  he 
had  been  continuously  earning  higher  wages,  unless  there  was 
something  in  the  proof  to  show  that  his  capacity  to  earn  such 
higher  wages  had  been  lost  or  diminished?  We  think  not. 
In  our  opinion,  it  was  competent  to  introduce  evidence  to 
show  the  demonstrated  capacity  of  the  decedent  to  earn 
money,  and  what  his  usual  earnings  were,  as  a  railroad  em- 
ployee, within  a  reasonable  period  prior  to  his  death.  The  only 
element  of  conjecture  involved  was  whether  an  experienced 
and  well-qualified  railroad  conductor,  in  good  health,  and  only 
32  years  of  age,  who  had  voluntarily  given  up  his  position  as 
a  passenger  conductor,  who  had  been  for  some  time  before  he 
attained  his  majority  and  afterwards  in  railroad  service,  and 
who  had  been  for  about  3  months  immediately  prior  to  his 
death  employed  by  the  defendant  as  yard  conductor  or  fore- 
man, would  have  again  obtained  employment  as  a  passenger 
or  freight  conductor.  In  the  opinion  of  the  superintendent  of 
the  division  of  the  defendant's  railway  upon  which  the  de- 
ceased was  employed  when  he  was  killed,  and  who  had  known 
him.  as  a  railroad  employee,  for  13  or  14  years,  he  could  have 
easily  gotten  bade  to  his  old  position  as  a  passenger  conductor. 
We  are  of  opinion  that  the  evidence  was  properly  admitted 
for  the  purpose  of  showing  the  usual  earnings  of  the  decedent, 
as  a  railroad  employee,  within  a  reasonable  time  prior  to  his 
death.  It  would  have  been  proper  to  exclude  the  proof  as  to 
what  yard  masters  usually  earn,  as  evidence  upon  this  point 
did  not  tend  to  show  the  accustomed  earnings  of  the  deceased, 
he  never  having  been  a  yard  master. 

3.  One  of  the  grounds  of  the  motion  for  a  new  trial  com- 
plained that  the  court  "wholly  failed  to  charge  or  instruct  the 
jury  upon  the  defense  developed  at  the  greatest  length  in  the 
testimony  of  the  witnesses  for  the  defendant,  and  most 
stressed,  viz.  that,  as  the  defendant  contends,  it  was  negligence 
on  the  part  of  plaintiff's  husband  to  put  himself  in  a  place  of 
danger,  where  he  was  killed,  without  taking  such  steps  as  were 
proper  and  required  by  the  rules  of  the  company,  and  the  rules 
of  prudence,  to  make  his  presence  known  to  the  persons  in 
charge  of  the  engine,  and  to  notify  the  engineer,  or  other 
person  in  charge  of  the  engine,  not  to  move  the  train  while 
he  should  thus  be  at  work  in  a  position  of  danger,  and  wholly 
failed  to  instruct  the  jury  that  it  was  for  them  to  say  whether 
or  not  such  omission  on  his  part  constituted  negligence;  and 
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whether  or  not  such  omission  and  failure  on  his  part  might 
be  looked  to  by  them  in  determining  the  question  of  his  fault 
or  freedom  from  fault  in  and  about  the  matter  which  caused 
his  death. ' '  The  court  did  charge :  "  If  the  jury  should  believe 
from  the  evidence  that  the  deceased,  Marion  A.  Perkerson, 
negligently,  either  immediately  or  remotely,  directly  or  in- 
directly, caused  the  injury,  or  any  part  of  it,  or  contributed  to 
it  at  all,  the  plaintiff  would  not  be  entitled  to  recover  in  this 
case.  In  order  for  the  plaintiff  to  recover,  the  plaintiff's  hus- 
band must  be  blameless  about  the  business  which  caused  the 
injury.' '  And  further  charged:  "If  you  find  from  the  evi- 
dence that  a  drawhead  had  been  pulled  out  from  the  caboose 
by  an  engine  of  the  defendant  company  that  had  been  con- 
nected with  a  train ;  and  if  you  find  that  the  yard  conductor, 
Marion  A.  Perkerson,  was  seeking  to  remove  that  drawhead ; 
and  if  you  find  he  exercised  prudence  and  care  in  doing  so : 
and  if  you  find  that  he  was,  while  doing  this  work,  if  you  find 
he  was  in  the  discharge  of  his  duty,  exercising  all  prudence 
and  care,  he  was  killed  by  the  negligence  of  the  defendant 
company, — you  would  then  be  authorized  to  find  a  verdict  for 
the  plaintiff.  If  you  find,  on  the  contrary,  that  in  the  dis- 
charge of  that  duty  he  was  not  exercising  all  care  and  prudence, 
and  if  he  was  killed  in  the  exercise  or  discharge  of  that  duty, 
whether  by  the  negligence  of  the  company  or  not,  you  would 
be  authorized  to  find  for  the  defendant,  provided  you  find  that 
the  fault,  if  you  find  a  fault  upon  the  part  of  Perkerson  in 
the  discharge  of  that  duty,  contributed  in  an  appreciable 
degree  to  the  injury  or  blows  that  he  received  that  brought  his 
death.  Now,  gentlemen  of  the  jury,  in  ascertaining  the  truth 
as  to  that  transaction  you  look  to  all  the  evidence  and  sur- 
roundings, and  determine  whether  or  not  the  yard  conductor, 
Perkerson,  was  in  the  discharge  of  his  duty  upon  that  occa- 
sion,— whether  he  was  exercising  the  prudence  and  care 
that  was  proper  and  commensurate  with  the  surroundings. 
You  consider  the  surroundings,  and  consider  all  the  facts 
and  circumstances  relating  to  the  transaction  as  it  existed. 
*  *  *  Now,  look  to  all  the  facts  and  circumstances  as  to 
how  that  drawhead  was  removed,  and  how  it  was  carried 
away.  *  *  *  The  Question,  gentlemen  of  the  jury, 
upon  that  proposition,  is  whether  or  not  the  yard  foreman, 
Perkerson,  in  the  discharge  of  that  duty  exercised  the  prudence 
and  caution  that  was  properly  commensurate  with  the  danger, 
if  there  was  any  danger  in  the  work. ' '  The  parts  of  the  charge 
we  have  quoted,  as  well  as  other  parts  of  it,  stated  with 
sufficient  fullness  that  the  plaintiff  could  not  recover  if  her 
husband's  negligence  ccmtributed  to  his  homicide;  and,  if 
counsel  for  defendant  desired  more  particular  instructions  on 
this  point,  the  same  should  have  been  specially  requested. 

4.  As  we  have  seen,  the  plaintiff  recovered  a  verdict  for 
$10,833.33.  In  reference  to  the  ground  in  the  motion  for  a 
new  trial  that  the  verdict  was  excessive,  the  order  of  the  court 
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rendered  upon  the  hearing  of  the  motion  recites:  "As  to 
said  ground  it  is  ordered  and  adjudged  by  the  court  that  a  new 
trial  be  and  is  hereby  granted  solely  on  said  ground,  unless  the 
plaintiff  in  said  suit  shall  write  off  from  the  verdict  the  sum 
of  two  thousand  three  hundred  thirty-three  dollars  and  thirty- 
three  cents,  so  as  to  leave  the  recovery  in  said  case  amounting 
to  eight  thousand  and  five  hundred  dollars,  and  said  latter  sum 
to  bear  interest  at  seven  per  cent,  per  annum  from  the  date 
heretofore  rendered  in  said  cause.  *  *  *  But  in  the 
matter  of  amount  the  court  finds' that  a  verdict  of  eight 
thousand  and  five  hundred  dollars  would  have  been  and  will 
be  a  proper  one  in  said  cause,  doing  substantial  justice  to  all 
parties."  The  defendant  excepted  to  the  overruling  of  its 
motion  for  a  new  trial,  and  made  the  point  that  the  judge  had 
no  power  in  this  case  to  order  a  part  of  the  verdict  to  be 
written  off,  as  a  condition  to  the  refusal  of  a  new  trial,  and 
upon  compliance  by  the  plaintiff  with  such  condition  to  over- 
rule the  same.  Under  what  circumstances  the  trial  judge 
may  order  part  of  a  verdict  to  be  remitted  is  a  question  upon 
which  the  decisions  of  this  court  are  not  in  entire  harmony. 
It  has  been  ruled  several  times,  in  effect,  that  where  some 
definite  and  readily  ascertainable  portion  of  a  verdict  should 
not,  under  the  law  and  the  facts  of  the  case,  have  been  re- 
covered bv  the  plaintiff,  the  trial  judge  may  order  that  such 
illegal  portion  be  remitted  by  the  plaintiff,  or  a  new  trial  will 
be  granted.  In  Vigal  v.  Castleberry,  67  Ga.  600,  which  was 
an  action  upon  a  trustee's  bond,  the  court  charged  the  jury 
that  if  the  trustee  charged  himself,  in  his  returns,  with  10  per 
cent,  interest,  that  would  be  evidence  that  he  made  10  per 
cent.,  and  the  jury  should  find  the  principal,  with  10  per  cent, 
interest  to  the  time  of  the  trial.  There  was  a  verdict  against 
the  defendant,  charging  him  with  interest  at  10  per  cent.  In 
his  motion  for  a  new  trial  he  complained  of  the  above-stated 
charge.  The  court  ordered  all  interest  over  7  per  cent,  to  be 
written  off,  and,  upon  compliance  by  the  plaintiff  with  such 
direction,  that  a  new  trial  be  refused.  The  plaintiff  complied 
with  such  order.  Upon  exception  by  the  defendant,  this  court 
decided  there  was  no  error  in  the  ruling  made  by  the  trial 
judge.  In  that  case  the  illegal  part  of  the  verdict  was 
apparent,  and  there  was  no  uncertainty  about  it.  Whaley  v. 
Broadwater,  78  Ga.  336,  was  a  suit  on  account.  One  of  the 
defendant's  pleas  was  set-off.  The  plaintiff  admitted  his 
indebtedness  to  the  defendant  in  a  given  sum.  The  jury  found 
for  the  plaintiff  the  full  amount  of  the  account  sued  on.  The 
defendant  moved  for  a  new  trial,  which  the  court  granted  un- 
less the  plaintiff  would  write  off  the  amount  admitted  to  be 
due  the  defendant.  The  plaintiff  complied  with  such  con- 
dition, whereupon  the  new  trial  was  refused.  This  court, 
in  affirming  the  judgment  below,  ruled  that  as  there  was 
enough  evidence  to  sustain  the  verdict,  except  as  to  the 
sum  written  off,  was  there  no  error  in  the  disposition  of  the 
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motion  for  a  new  trial  made  by  the  court  below.  In 
Brown  v.  Ison,  105  Ga.  722,  31  S.  E.  742,  it  was  held: 
"  Where  the  charge  of  the  court  complained  of  in  the  motion 
for  a  new  trial  could  not  possibly  have  affected  the  finding  of 
the  jury,  except  as  to  one  item  in  their  verdict,  and  where  the 
amount  of  this  item  was  written  off  by  plaintiff's  counsel,  the 
charge,  even  if  erroneous,  was  thus  made  harmless  to  defend- 
ant ;  and  hence  there  was  no  error  in  refusing  a  new  trial  on 
this  ground. ' '  In  that  case,  upon  the  hearing  of  a  motion  for 
a  new  trial  made  by  the  defendant,  the  court  directed  that  the 
plaintiff  write  off  from  the  verdict  the  amount  of  the  item 
referred  to,  and  upon  this  being  done  the  motion  for  a  new 
trial  was  overruled,  and  the  defendants  excepted.  Brinson  v. 
Reid,  107  Ga.  250,  33  S.  E.  31,  was  a  suit,  in  a  city  court, 
brought  by  a  guest  of  a  hotel  against  its  proprietor  for  the 
value  of  lost  baggage.  The  plaintiff  recovered  $125  as  prin- 
cipal and  $5  as  interest.  The  defendant  filed  a  petition  for 
certiorari,  alleging  error  in  the  charge  of  the  court,  and  com- 
plaining that  the  verdict  was  excessive.  A  judgment  was  ren- 
dered in  the  superior  court  overruling  the  certiorari  on 
condition  that  the  plaintiff  in  the  court  below  would  write  off 
from  his  verdict  the  sum  named  therein  as  interest.  The  in- 
terest was  written  off,  and  defendant's  bill  of  exceptions  alleged 
error  in  not  sustaining  the  certiorari  generally.  This  court 
held:  "Even  if  the  charge  excepted  to  was  not  an  accurate 
statement  of  the  law  applicable,  it  is  manifest  that  it  caused 
no  injury  to  the  losing  party,  and  the  verdict  rendered  in  the 
city  court  being  one  of  which  he  had  no  just  cause  to  com- 
plain, save  as  to  a  single  error  therein,  which  the  superior 
court  corrected,  its  judgment  overruling  the  certiorari  *  *  * 
will  not  be  disturbed. ' '  On  the  other  hand,  we  have  the  rul- 
ing made  by  this  court  in  Jones  v.  Water-Lot  Co.,  18  Ga.  539. 
There  the  court  charged  the  jury  that  they  should  find  nom- 
inal damages  for  the  plaintiff,  but  they  found  for  the  de- 
fendant; and  upon  the  plaintiff  moving  for  a  new  trial 
the  court  ordered  that  a  new  trial  be  refused,  upon  the 
defendant  paying  to  the  plaintiff  nominal  damages  and 
costs.  Subsequently,  upon  defendant  tendering  in  open 
court  to  the  plaintiff  $1,  as  nominal  damages,  and  the  costs, 
which  the  plaintiff  declined  to  accept,  the  court  overruled  the 
motion.  Upon  exception  by  the  plaintiff,  this  court  held, 
in  effect,  that  the  judge  had  no  right  to  determine  what  the 
nominal  damages  should  be,  and  reversed  the  judgment  below 
and  ordered  a  new  trial.  Again,  in  Mayor,  etc.,  v.  Sikes,  94 
Ga.  30,  20  S.  E.  257,  26  L.  R.  A.  653,  which  was  an  action  for 
damages  for  causing  plaintiff's  land  to  be  overflowed,  there 
was  a  verdict  for  plaintiff  for  $1,500.  The  court  ordered  that 
a  new  trial  be  granted  unless,  by  writing  off,  the  recovery 
should  be  reduced  to  $300.  Plaintiff  wrote  off  the  amount  re- 
quired by  the  court.  A  new  trial  was  refused,  and  the  defend- 
ant excepted.     This  court  held:    "In  view  of  the  conflict  and 
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uncertainty  in  the  evidence  as  to  whether  the  depreciation  in 
the  value  of  the  plaintiff's  property  was  occasioned  by  the 
flooding  incident  to  the  erection  of  waterworks,  and,  if  so. 
to  what  sum  the  depreciation  from  this  cause  amounted,  it 
was  error  to  make  the  grant  of  a  new  trial  conditional  upon 
reducing  the  recovery  from  $1,500  to  $300.  The  new  trial 
should  have  been  granted  unconditionally." 

Where  general  damages  are  recovered  for  a  tort  to  the  person, 
this  court  has  held  that  the  trial  judge  has  no  power  to  say 
that  the  verdict  in  such  a  case  should  not  exceed  a  specified 
sum,  and  to  require  the  plaintiff  to  write  off  a  portion  of  the 
damages  awarded  by  the  jury,  and  thereupon  refuse  a  new 
trial.  In  Railway  Co.  v.  Harper,  70  Ga.  119,  Harper  and 
wife  sued  the  railway  company  to  recover  damages  for  a  per- 
sonal injury  to  the  latter  alleged  to  have  been  caused  by  the 
negligent  running  of  the  defendant's  train.  On  the  trial  the 
jury  found  for  the  plaintiffs  $6,000.  Defendant  moved  for  a 
new  trial  upon  the  ground,  among  others,  that  the  verdict  was 
excessive.  The  court  ordered  that  a  new  trial  be  granted  un- 
less the  plaintiffs  would  within  a  given  time  write  off  from  the 
verdict  the  sum  of  $2,000,  and,  in  the  event  the  verdict  should 
be  so  reduced,  then  the  new  trial  was  refused.  Plaintiffs 
accepted  the  terms  of  the  order,  and  wrote  off  the  amount 
required  thereby.  Defendant  excepted,  and  one  of  the  errors 
assigned  by  the  bill  of  exceptions  was  in  not  granting  a  new 
trial  without  terms  or  conditions.  In  discussing  the  power 
of  the  trial  judge  to  order  a  part  of  the  verdict  to  be  remitted, 
as  a  condition  to  the  refusal  of  a  new  trial,  Mr.  Justice  Hall, 
who  delivered  the  opinion  in  the  case,  said :  "In  Lang  v.  Hop- 
kins, 10  Ga.  45,  Lumpkin,  J.,  delivering  the  opinion,  declares 
excessive  damages  to  be  'good  cause  for  granting  a  new  trial, 
and  that  the  discretion  of  courts  may  be  properly  exercised  in 
this  respect  in  two  cases:  One  where  the  law  recognizes  some 
fixed  rules  and  principles  in  measuring  the  damages,  whence 
it  may  be  known  that  there  is  error  in  the  verdict,  as  in  actions 
on  contracts,  or  for  torts  done  to  property,  the  value  of  which 
may  be  ascertained  by  evidence.  The  other  includes  suits 
for  personal  injuries,  where,  although  there  is  no  fixed  criterion 
for  assessing  damages,  yet  the  court  must  conclude,  from  the 
exorbitancy  of  them,  that  the  jury  acted  from  passion,  par- 
tiality, or  corruption. '  This  case  furnishes  the  text  of  the  last 
section  of  the  Code  above  cited  [Civ.  Code,  §  3803],  and  that 
includes  both  classes  of  cases  in  which  damages  may  be  given, 
and  prescribes  the  grounds  upon  which  the  court  may  right- 
fully interfere  with  the  verdict  in  the  first  class  of  cases,  where 
there  has  been  gross  mistake,  and  in  the  second,  where  the 
fradine  has  been  so  excessive  as  to  justify  the  inference  of 
undue  bias.  In  the  first  instance  named  it  is  an  easy  matter 
to  correct  any  excess  in  the  verdict  by  directing:  a  portion  of 
the  same  to  be  written  off;  for  there  the  law  recognizes  fixed 
rules  and  principles  for  measuring  the  damages,  and  the  evi- 
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dence  accurately  ascertains  what  amount  should  be  found. 
But  in  the  last,  from  the  very  nature  of  the  case,  it  is  im- 
possible to  lay  down  any  such  fixed  rules  and  principles;  and 
in  every  such  case  the  amount  of  the  finding  must  be  largely 
in  the  power  of  the  jury,  who  have  no  other  guide  but  their 
enlightened  consciences.  To  say,  therefore,  in  such  cases, 
that  this  finding:  should  not  have  exceeded  a  certain  sum,  is  to 
invade  their  peculiar  province  and  to  assume  their  functions ; 
and  to  require  a  portion  of  the  amount  so  found  by  them  to  be 
remitted,  and  the  balance  to  stand  as  their  verdict,  seems  to 
us  unauthorized,  either  by  the  words  of  the  law,  or  by  the 
precedents  and  practice  in  such  cases. ' '  To  the  suggestion 
that  the  course  pursued  by  the  trial  judge  would  be  desirable, 
as  it  would  often  relieve  the  parties  of  the  expense  and  delay 
of  a  new  trial,  the  learned  justice  said:  "The  answer  to  such 
a  suggestion  is  that  neither  the  venerable  sages  of  the  common 
law  nor  the  wisdom  of  the  legislature  deemed  it  prudent  or 
safe  to  confide  this  power  to  the  judge.  Without  such 
authority,  he  has  no  jurisdiction  or  power  to  pass  upon  or 
determine  questions  which  the  law  refers  to  the  enlightened 
conscience  of  impartial  jurors,  and  with  which  he  is  forbidden 
to  interfere  except  where  the  finding  leads  him  to  suspect  or 
authorizes  him  to  infer  that  the  verdict  is  the  result  of  undue 
bias  or  prejudice.  We  are  not  to  consider  what  would  be 
more  convenient  or  economical  than  the  course  marked  out 
by  the  express  provisions  of  the  law,  in  determining  such 
question;  nor  do  we  design  to  suggest  that  the  course  of  the 
court  below  was  influenced  by  such  considerations,  however 
laudable  they  may  be."  Water  Co.  v.  Gale,  91  Ga.  813,  18 
S.  E.  11,  was  an  action  for  personal  injuries.  It  was  there 
held:  ".The  court  having  determined  that  the  ground  in  the 
motion  for  a  new  trial  complaining  that  the  damages  found 
by  the  jury  were  excessive  was  well  taken,  it  was  error  not  to 
grant  a  new  trial  unconditionally ;  there  being  in  the  evidence 
no  guide  or  criterion  by  which  the  court  could  determine  the 
amount  which  should  be  written  off. ' '  What  is  said  in  the 
opinion  in  that  case  in  reference  to  an  action  for  a  tortious 
homicide  is  obiter,  as  is  what  is  said  upon  the  same  subject 
in  Mayor,  etc.,  v.  Sikes,  supra,  and  in  Railway  Co.  v.  Godkin, 
104  Ga.  655,  30  S.  E.  378.  In  Railroad  Co.  v.  Crosby,  74  Ga. 
737,  which  was  a  suit  by  a  widow  for  the  homicide  of  her 
husband,  a  majority  of  the  court  held  that  a  measure  for  esti- 
mating damages  was  furnished  the  jury  by  proof  of  the  earning: 
capacity  of  the  deceased  and  the  introduction  in  evidence  of 
the  mortality  tables,  and  that  where,  pending  a  motion  for 
a  new  trial  by  the  defendant,  counsel  for  plaintiff  voluntarily 
wrote  off  from  the  verdict  a  given  sum,  so  as  to  bring  the 
verdict  within  the  measure  of  damages  proved,  the  refusal  of 
a  new  trial  was  not  erroneous.  In  that  case  the  plaintiff's 
counsel  voluntarily  remitted  a  portion  of  the  verdict,  and  it 
does  not  affirmatively  appear  that  the  action  of  the  trial  judge 
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in  overruling  the  motion  for  a  new  trial  was  in  any  way  in- 
fluenced bv  such  voluntary  act  of  counsel.  It  is  well  settled 
that  one  may  voluntarily  release  a  portion  of  a  verdict  in  his 
favor,  when  it  does  not  prejudice  the  rights  of  the  other  party. 
Griffin  v.  Witherspoon,  8  Ga.  113;  Hendry  v.  Hurst,  22  Ga. 
312;  Steadman  v.  Simmons,  39  Ga.  591;  Stanford  v.  Murphy, 
60  Ga.  154;  Johnson  v.  Duncan,  90  Ga.  1,  16  S.  E.  88;  Rail- 
way Co.  v.  Glover,  92  Ga.  132,  18  S.  E.  406:  Mayor,  etc.,  v. 
Tucker,  103  Ga.  233,  29  S.  E.  701 ;  Railway  Co.  v.  Godkin, 
supra.  The  majority  of  the  court  in  Crosby's  Case  expressly 
recognized  the  necessity  of  the  jury  having  some  criterion  for 
measuring  the  damages  before  the  judge  could  order  a  part  of 
the  verdict  written  off  and  allow  the  balance  to  stand,  but 
held  that  the  Carlisle  table  of  the  expectancy  of  life  furnished 
such  a  criterion,  when  used  in  connection  with  the  proved 
earning  capacity  of  the  deceased ;  and  for  this  reason,  in  the 
judgment  of  the  majority,  that  case  was  not  controlled  by  the 
ruling  in  Harper's  Case,  supra.  Chief  Justice  Jackson 
dissented  from  this  view,  upon  the  ground  that  it  was  the  prov- 
ince of  the  jury  to  assess  the  damages  and  that  there  were  no 
settled  and  fixed  rules  for  estimating  them  in  an  action  for  a 
tortious  homicide.  In  support  of  his  opinion  that  it  was 
impossible  in  such  a  case  for  the  trial  judge  to  know  what 
portion  of  the  verdict  should  be  written  off,  the  learned  justice 
said:  "The  uncertainty  of  life,  the  mere  expectancy  of  its 
duration,  the  approach  of  age,  the  decline  of  strength,  the 
hazard  of  so  hard  a  life,  so  much  exposed  and  worn,  the  un- 
certainty of  employment, — all  these  and  many  more  considera- 
tions move  a  jury  in  estimating  damages  according  to  law, 
and  no  human  being  can  tell  what  aliquot  part  is  not  sup- 
ported by  evidence  and  ought  to  be  written  off. ' '  How  can  the 
mortality  tables,  considered  in  connection  with  the  earning 
capacity  of  the  deceased,  constitute  a  criterion  for  measuring 
the  value  of  his  life,  when,  as  has  been  held  by  this  court,  it  is 
not  essential  in  an  action  for  a  tortious  homicide  to  introduce 
such  tables  in  evidence  (Boswell  v.  Barnhart,  96  Ga.  521,  23 
S.  E.  414),  and  where  they  are  put  in  evidence,  as  repeatedly 
ruled,  they  are  not  conclusive,  but  simply  data  on  which  the 
jury  may  act  or  not,  as  they  see  fit?  In  Railway  Co.  v. 
Stewart,  71  Ga.  446,  Chief  Justice  Jackson,  in  his  concurring 
opinion,  says:  "I  do  not  think  there  is  any  procrustean  rule 
in  the  mode  of  estimating  the  value  of  a  life.  The  age  of  the 
man,  the  health  he  enjoys,  the  money  he  is  making  by  his 
labor,  his  habits,  are  data  from  which  the  jury  may  argue  how 
long  he  will  probably  live  and  work,  and  what  his  life  is  worth 
to  his  wife,  in  its  pecuniary  value.  I  know  of  no  law  which 
requires  tables  of  the  probable  length  of  life  and  its  probable 
worth  to  be  introduced.  They  may  be  a  useful  circumstance, 
but  are  not  conclusive  or  absolutely  essential."  This  extract 
from  the  opinion  of  Chief  Justice  Jackson  was  approvingly 
quoted  by  Chief  Justice  Simmons  in  Boswell  v.    Barnhart, 
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supra.  There  being,  therefore,  no  fixed  rule  prescribed  by 
which  the  jury  can  measure  the  value  of  a  human  life,  and  the 
matter,  accordingly,  being  largely  left  to  their  discretion,  in 
view  of  all  the  data  and  circumstances  submitted  in  evidence, 
it  is  utterly  impossible  for  the  judge  to  determine  what  por- 
tion of  the  verdict  is  excessive,  since  he,  like  the  jury,  has  no 
criterion  for  estimating  with  any  degree  of  accuracy  the  value,  of 
the  life.  It  would  be  inconsistent  to  allow  the  judge,  who,  under 
our  practice,  is  prohibited  during  the  trial  from  even  intimat- 
ing to  the  jury  his  opinion  on  any  fact  in  issue,  after  the  trial 
to  arbitrarily  say  what  the  verdict  should  be.  Such  action 
would  clearly  be  an  invasion  by  the  judge  of  the  peculiar 
province  of  the  jury.  Again,  under  our  Code  the  judge  can 
direct  a  verdict  only  where  there  is  no  conflict  in  the  evidence, 
and  where  that  introduced,  with  all  reasonable  deductions  and 
inferences  therefrom,  demands  a  particular  verdict.  How, 
then,  can  he  have  the  authority  to  set  aside  a  verdict  which 
it  was,  under  the  evidence,  in  the  discretion  of  the  jury  to  find, 
and  to  substitute  therefor  some  other  amount,  which  is  not 
only  not  demanded  by  the  evidence,  but  which  cannot  be 
arrived  at  under  any  proof  submitted  to  the  jury?  In  the  case 
under  consideration  there  was  a  verdict  for  the  plaintiff  for 
$10,833.33.  The  judge  granted  a  new  trial  unless  the  plaintiff 
should  write  off  the  sum  of  $2,333.33,  so  as  to  leave  the  re- 
covery $8,500;  and  in  the  event  the  plaintiff  complied  with 
this  condition  a  new  trial  was  refused,  the  judge's  order  recit- 
ing that  "in  the  matter  of  amount  the  court  finds  that  a  verdict 
for  $8, 500  would  have  been  and  will  be  a  proper  one  in  said 
case,  doing  substantial  justice  to  all  parties."  It  is  manifest 
that  the  verdict  for  $8,500  was  rendered  by  the  judge,  and  not 
by  the  jury,  and  it  is  impossible  to  ascertain  from  the  evi- 
dence in  the  case  how  he  arrived  at  that  exact  amount.  It  is 
evident  from  his  order  that  he  was  dissatisfied  with  the  verdict, 
as  to  the  amount  of  damages  found,  and  that,  if  he  had  not 
thought  he  had  the  power  of  remitting  a  portion  of  the  dam- 
ages, he  would  have  set -the  verdict  aside  and  granted  a  new 
trial  upon  the  ground  that  the  verdict  was  excessive.  The 
judge  may  have  the  power  to  determine  that  a  verdict  is 
grossly  excessive,  and  for  that  cause  to  order  it  set  aside,  and 
yet  have  no  power  to  fix  the  exact  amount  for  which  it  should 
stand.  "The  power  to  control  does  not  include  the  power  to 
find.  Like  the  executive  veto,  it  arrests,  but  does  not  by  its 
exercise  bestow  the  power  to  enact." 

After  mature  consideration,  we  are  of  opinion  that,  upon 
principle,  the  rule  denying  the  power  of  a  trial  judge  to  order 
a  remittitur  as  a  condition  to  the  overruling  of  a  motion  for 
a  new  trial  in  actions  for  personal  injuries  should  apply  with 
equal  force  to  an  action  for  a  tortious  homicide,  and,  indeed, 
to  all  cases  where  by  the  application  of  fixed  principles  of  law 
to  the  evidence  the  excess  in  a  verdict  cannot  be  accurately 
ascertained.     There  are  several  decisions  of  this  court,  how- 


Am  A  Eng  MASTER  AND  SERVANT  75 

RCaa 

Central  of  Georgia  Ry.  Co.  v.  Perkerson 

ever,  which  are  not  in  harmony  with  this  rule.  In  Eaves  v. 
Iron  Co.,  73  Ga.  459,  which  was  a  suit  for  damages  for 
breach  of  contract,  the  jury  found  for  the  defendant,  on  its 
plea  of  set-off  against  the  plaintiffs,  a  given  sum.  The 
court  granted  the  plaintiff  a  new  trial  unless  defendant  would 
write  off  from  the  verdict  a  specified  sum,  which  the  judge, 
in  his  order,  stated  was  "  allowed  for  the  unroasted  ore  left  by 
the  plaintiffs  at  the  mine. ' '  The  defendant  remitted  the  amount 
designated  by  the  court.  The  court  refused  a  new  trial,  and 
the  plaintiffs  excepted.  The  record  in  the  case  shows  that  the 
verdict  was  for  a  lump  sum,  with  no  indication  upon  which  of 
the  various  items  in  the  plea  of  set-off  it  was  based ;  nor  was 
there  any  proof  of  the  exact  value  of  the  "  unroasted  ore  left 
by  the  plaintiffs  at  the  mine,"  which  the  judge  arbitrarily 
valued  at  a  specified  sum.  In  his  opinion,  Chief  Justice  Jack- 
son, on  this  point,  said:  "The  judge  below  having  given  this 
case  a  thorough  examination,  and  having  granted  a  new  trial 
unless  the  defendant  would  write  off  a  large  part  of  the  verdict 
which  the  jury  gave  it  as  set-off,,  and  thus  having  shown  the 
thoroughness  of  his  investigation  of  the  facts,  and  having 
approved  the  verdict  with  that  part  written  off,  and  having 
given,  we  think,  a  fair  charge,  and  the  plaintiffs  in  error  hav- 
ing shown  this  court  no  substantial  error  of  law,  our  duty  is  to 
affirm  the  judgment. "  The  question  whether  the  judge  had 
the  power  to  order  a  part  of  the  verdict  to  be  written  off  does 
not  appear  to  have  been  distinctly  made  or  decided  in  this 
case.  In  Mayer  v.  Tufts,  76  Ga.  96,  plaintiff  brought  trover 
against  the  defendants,  and  obtained  a  verdict  for  $340. 
Various  estimates  were  made  by  the  witnesses  as  to  the  value 
of  the  property  sued  for,  one  being  as  high  as  $408.  The 
defendants  moved  for  a  new  trial,  which  the  judge  refused  on 
condition  that  the  plaintiff  would  write  off  from  the  verdict 
$112,  which  was  done.  The  defendants  excepted,  and  this 
court  held:  "There  being  some  evidence  to  support  the  ver- 
dict, and  the  presiding  judge  having  required  a  portion  of  the 
verdict  to  be  written  off,  and  refused  a  new  trial,  this  court 
will  not  interfere  with  his  discretion  in  so  doing. ' '  In  Carlisle 
v.  Callahan,  78  Ga.  320,  2  S.  E.  751,  the  plaintiff  sued  the 
defendant  for  damages  for  forcibly  entering  and  holding  cer- 
tain property  used  by  the  plaintiff  while  engaged  in  railroad 
work.  An  examination  of  the  evidence  in  the  record  in  that 
case  discloses  that  the  amount  which  the  plaintiff  was  damaged 
by  the  acts  of  the  defendant  and  his  servants  was  exceedingly 
uncertain,  as  the  witnesses  for  the  plaintiff  did  not  agree  in 
their  estimates  of  the  damages  the  plaintiff  had  suffered. 
There  was  a  verdict  for  the  plaintiff  for  $550.  The  court 
granted  the  defendant  a  new  trial  unless  the  plaintiff  within  a 
given  time  should  reduce  the  verdict  by  writing  the  damages 
down  to  $250.  The  plaintiff  wrote  off  the  amount  required, 
and  a  new  trial  was  refused.  The  defendant  excepted  on  the 
ground,  among  others,  that  the  court  had  no  power  to  order 
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the  damages  lessened;  it  following  from  his  doing  so  that  the 
verdict  was  made  by  the  court,  and  not  by  the  jury.  Upon 
the  point  in  question  this  court  ruled:  "The  court  has  no 
power  to  write  off,  or  order  written  off,  any  part  of  a  verdict 
for  damages  in  an  action  sounding  in  tort,  where  the  tort  is  to 
the  person;  aliter,  where  it  is  to  property," — citing  Railway 
Co.  v.  Harper  and  Railroad  Co.  v.  Crosby,  supra.  Here  the 
court  seems  to  make  a  distinction,  as  to  the  judge's  power  to 
have  the  verdict  reduced,  between  an  action  for  a  tort  to  the 
person  and  one  for  a  tort  to  property,  without  regard  to  the 
question  whether  the  damages  in  the  latter  case  can  be 
accurately  ascertained  by  the  application  of  the  law  to  the  evi- 
dence. As  we  have  seen,  no  such  arbitrary  distinction  was 
recognized  in  Harper's  Case,  supra.  Thornton  v.  George,  108 
Ga.  9,  33  S.  E.  633,  was  a  proceeding  to  foreclose  a  lien  for 
material  furnished  the  owner  of  a  sawmill.  The  defendant's 
pleas  involved  an  accounting  between  the  parties.  The 
amount  that  the  plaintiff  was  entitled  to  recover,  under  the 
evidence,  was  very  uncertain.  The  jury  found  for  him  $739.60, 
whereupon  the  defendant  moved  fot  a  new  trial  upon  the  gen- 
eral grounds,  and  because  the  court  erred  in  overruling  his 
motion  for  a  nonsuit.  The  court  ordered  that  a  new  trial  be 
granted  unless  the  plaintiff  would  write  off  from  the  verdict 
the  sum  of  $400.  This  the  plaintiff  did,  and  a  new  trial  was 
refused.  The  defendant  excepted,  and  this  court  held: 
"Where  the  verdict  for  the  plaintiff  in  such  a  case  is,  in  the 
opinion  of  the  iudge  before  whom  it  was  tried,  excessive,  and 
under  order  of  court  the  same  is  reduced  by  the  plaintiff's 
counsel  to  an  amount  for  which  a  verdict  of  the  jury  would 
have  been  authorized  under  the  evidence,  such  order  of  the 
court  is  not  illegal ;  and,  after  the  verdict  is  thus  reduced, 
there  is  no  error  in  the  court  refusing  to  grant  a  new  trial  on 
the  ground  in  the  motion  of  the  defendant  that  the  verdict 
was  contrary  to  evidence."  In  each  of  the  four  cases  last 
cited  the  amount  of  damages  which  the  prevailing  party  was 
entitled,  under  the  law  and  evidence,  to  recover,  was  uncertain 
and  rested  largely  in  the  discretion  of  the  jury,  under  all  the 
circumstances  and  facts  submitted,  and  in  none  of  them  can 
it  be  said  that  the  evidence  demanded  the  finding  of  any 
definite  amount.  We  are  therefore  of  opinion  that  the 
decisions  in  these  cases  to  the  effect  that  the  trial  judge  has 
the  power  in  such  cases  to  order  a  part  of  the  verdict  written 
off,  as  a  condition  to  the  refusal  of  a  new  trial,  are  not  sound ; 
and,  as  they  are  now  under  review,  we  are  constrained  to 
overrule  them  in  so  far  as  they,  in  principle,  conflict  with 
the  rule  we  have  announced  above.  The  decision  in  Sparks 
v.  Insurance  Co.,  62  Ga.  198,  is  really  not  out  of  line  with  the 
rule  we  have  laid  down.  In  that  case  the  court  awarded  a 
new  trial  unless  the  plaintiff  would  write  off  a  part  of  the  re- 
covery. The  plaintiff  complied,  reserving  the  right  to  except. 
This  court  held  that  the  plaintiff  could  not  except  to  a  judg- 
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ment  with  which  she  had  voluntarily  complied.  The  question 
whether  the  court  had  the  power  to  order  a  part  of  the  verdict 
written  off  was  not  involved  in  that  case,  and  what  was  said 
on  that  subject  in  the  headnote  was  obiter.  Besides,  there  is 
no  question  but  that  the  trial  judge  may,  in  a  proper  case, 
refuse  a  new  trial  upon  terms,  and  such  terms  may  require  the 
writing  off  of  part  of  the  verdict.  There  is  quite  a  contrariety 
of  judicial  opinion  as  to  the  power  of  a  trial  judge  to  order  a 
remittitur  in  actions  for  damages,  where  there  is  no  legal 
measure  or  standard  for  fixing  the  amount  of  the  recovery. 
See.  on  the  subject,  18  Enc.  PL  &  Prac.  124  et  sea. ;  16  Am. 
&  Eng.  Enc.  Law  (1st  Ed.)  593  et  seq. ;  1  Suth.  Dam.  (2d 
EA)  §§  459,  460;  3  Sedg.  Dam.  (8th  Ed.)  1322;  Field,  Dam. 
§  882  et  seq. ;  3  Grah.  &  W.  New  Trials,  1163  et  seq. ;  Tiff. 
Death  Wrongf.  Act,  §  178;  and  the  cases  cited  in  these  works. 
5.  The  fifth  headnote  needs  no  elaboration.  Judgment 
reversed.  All  the  justices  concurring;  SIMMONS,  C.  J.,  and 
LEWIS,  J.,  specially. 

SIMMONS,  C.  J.,  and  LEWIS,  J.  (concurring.)  Where, 
in  a  suit  against  a  railroad  company  bv  the  widow  of  a 
deceased  employee  for  damages  for  the  homicide  of  her  hus- 
band, the  main  defense  of  the  company  was  that  the  employee 
was  negligent  in  omitting  to  give  the  signal  prescribed  by  the 
company  before  going  between  the  cars  by  which  he  was 
crushed,  it  was  error  for  the  trial  judge,  in  his  charge,  to  con- 
fine the  jury  to  a  consideration  of  whether  the  employee  was 
negligent  after  he  had  gone  between  the  cars,  and  to  fail  to 
call  attention  to  the  question  whether  he  was  negligent  in 
going  between  them.  For  this  reason,  we  think  a  new  trial 
should  have  been  granted,  not  only  for  the  causes  mentioned 
in  the  foregoing  opinion,  but  because  the  judge  erred  as  herein 
indicated.  We  do  not  assent  to  the  correctness  of  the  holding 
that  the  charge  was  not  open  to  the  criticism  here  made 
thereon.  

St.  Louis  S.  W.  Ry.  Co.  v.  Harper. 

{Supreme  Court  of  Arkansas,  March  23,  1901.) 

[61  So.  Rep.  911.] 

Who  Are  Passengers— Place  of  Ejection — Statute.* — One  carelessly  en- 
tering- a  train,  which  he  should  have  known  did  not  stop  at  his  destina- 
tion, but  which  he  hoped  would  stop  either  there  or  near  there,  and  who 
has  a  ticket  to  such  destination,  which  he  offers  to  the  conductor,  is  a 
passenger,  within  Sand.  A  H.  Dig.  §  6192,  providing  that  if  any  passen- 
ger shall  refuse  to  pay  his  fare  the  conductor  may  put  him  out  of  the 
cars  at  any  "usual  stopping  place"  he  shall  select,  and  is  entitled  to  dam- 
asks where  he  is  ejected  for  nonpayment  of  fare  at  a  place  other  than  a 
usual  stopping  place. 

Ejection — Damages — Excessive  Verdict. — A  passenger  suffering  from 
a  slight  fever  was  ejected  from  a  train  a  mile  or  two  from  a  station,  in 
the  nighuime,  while  a  slight  rain  was  falling.  Held,  that  a  judgment 
for  $25  was  not  excessive. 

♦As  to  whether  a  person  not  on  the  right  train  is  a  passenger,  see 
notes,  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  128  et  seq. 
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Appeal  from  circuit  court,  Columbia  county;  Charles  W. 
Smith,  Judge. 

Action  by  James  B.  Harper,  by  next  friend,  against  the  St. 
Louis  Southwestern  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

James  B.  Harper  got  on  the  "Cannon  Ball"  passenger  train 
on  defendant's  railroad  at  McNeil  for  the  purpose  of  going  to 
Milner,  another  station  on  defendant's  road.  Milner  was  not 
one  of  the  stations  at  which  that  train  stopped,  and  when 
Harper  offered  a  ticket  to  McNeil  he  was  informed  of  this 
fact  by  the  conductor,  and  told  that  he  must  pay  1 5  cents  more, 
and  go  on  to  Stephens;  that  being  the  next  stopping  place  for 
that  train.  Harper  refused  to  pay,  and  was  thereupon  ejected 
from  the  train  at  a  point  about  a  mile  and  a  half  from  the 
station.  He  brought  this  action  for  being  put  off  at  a  place 
other  than  a  usual  stopping  place  for  trains.  There  was  a 
verdict  in  favor  of  plaintiff  for  $125,  but  the  court  required 
remittitur  of  $100,  which  having  been  done,  the  court  gave 
judgment  for  the  remaining  $25  and  costs  against  defendant. 
From  this  judgment  defendant  appealed. 

Sam  H.  West  and  John  T.  Sifford,  for  appellant. 

RIDDICK,  J.  (after  stating  the  facts).  This  is  an  action 
for  damages  alleged  to  have  been  caused  the  plaintiff  by  being 
ejected  from  one  of  defendant's  passenger  trains.  Our  statute 
provides  that,  "if  any  passenger  shall  refuse  to  pay  his  fare 
or  toll,  it  shall  be  lawful  for  the  conductor  of  the  train  and  the 
servants  of  the  corporation  to  put  him  out  of  the  cars  at  any 
usual  stopping  place  the  conductor  shall  select. ' '  Sand.  & 
H.  Dig.  g  6192.  Counsel  for  the  defendant  company  contend 
that  this  statute  does  not  apply  here,  for  the  reason  that  the 
plaintiff  knew,  or  by  the  exercise  of  ordinary  care  could  have 
known,  that  the  train  which  he  entered  did  not  stop  at  Milner, 
and  that,  as  he  refused  to  pay  his  fare  to  any  station  at  which 
the  train  did  stop,  he  was  not  a  passenger.  It  is  doubtless 
true  that  one  who  enters  a  railway  train,  and  afterwards 
wrongfully  and  persistently  refuses  to  pay  his  fare,  is  not 
entitled  to  the  high  degree  of  care  which  the  law  exacts  of 
railroads  for  the  protection  of  passengers.  Within  the  mean- 
ing of  the  rules  requiring  such  care,  it  has  been  often  held  that 
such  a  person  is  not  a  passenger.  Condran  v.  Railway  Co., 
67  Fed.  522,  14  C.  C.  A.  506,  28  L.  R.  A.  749;  2  Wood,  R.  R. 
(Minor's  Ed.)  p.  1213;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  496, 
and  cases  cited.  We  do  not  controvert  the  soundness  of  these 
decisions,  but  it  is  evident  that  the  reasons  upon  which  thev 
are  based  do  not  apply  here ;  for  the  object  of  this  statute  was 
to  prevent  railroad  companies  from  ejecting  a  passenger,  for 
refusal  to  pay  fare,  at  other  than  a  usual  stopping  place.  If 
those  refusing  to  pay  fare  are  not  passengers,  within  the  mean- 
ing of  this  act,  then  the  statute  can  have  no  application,  and 
is  meaningless.     It  is  therefore  very  evident,  we  think,  that 
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the  refusal  to  pay  by  one  traveling  on  a  train  does  not,  within 
the  meaning  of  this  statute,  show  that.he  is  not  a  passenger. 
It  may,  of  course,  be  doubted  whether  one  who  enters  a  train, 
intending  not  to  pay  his  fare  and  to  defraud  the  company, 
would  be  protected  by  this  statute ;  but  we  need  not  determine 
that  question,  for  the  evidence  here,  we  think,  does  not  shnw 
such  a  state  of  facts.  •  The  plaintiff  carelessly  entered  a  train 
which  he  should  have  known  did  not  stop  at  Milner,  but  he 
did  so  hoping  that  it  would  stop  either  at  Milner  or  at  a  water 
tank  near  there,  and  thus  afford  him  the  opportunity  to  reach 
his  destination.  He  had  a  ticket  to  Milner,  which  he  gave  to 
the  conductor,  but  the  ticket  was  returned,  and  the  plaintiff 
ejected,  because  he  refused  to  pay  the  additional  fare  to  the 
first  regular  stopping  place  for  that  train.  The  company  could 
have  excluded  him  from  the  train  or  ejected  him  at  the  place 
he  entered,  but,  having  carried  him  away  from  that  point, 
was.  under  the  statute,  required  to  carry  him  to  some  other 
usual  stopping  place  before  ejecting  him.  The  plaintiff  may 
not  have  desired  to  go  to  Stephens,  the  next  stopping  place, 
but,  as  he  had  carelessly  entered  a  train  that  was  not  required 
to  stop  before  reaching  that  place,  he  could  have  been  carried 
there,  whether  he  wished  to  go  or  not ;  for  the  company  in 
such  a  case  was  not  required  to  stop  the  train  sooner  for  his 
own  convenience.  As  the  place  at  which  he  was  ejected  was 
not  a  usual  stopping  place  for  trains,  and  as  he  was  not  given 
the  option  of  being  carried  to  Stephens  instead  of  being  put  off 
there,  the  ejection  was  unlawful.  The  injury  to  plaintiff  was 
small,  but  it  was  night,  a  slight  rain  was  falling,  and  plaintiff 
was  suffering  some  from  fever.  He  was  put  off  a  mile  or  two 
from  a  station.  Under  these  circumstances,  the  sum  for  which 
the  court  gave  judgment  was  not  excessive.     Affirmed. 


Chesapeake  &  Ohio  Railway  Company,  Plff.  in  Err.,  v. 
Lucy  Dixon,  Administratrix  of  Alexander  Dixon,  De- 
ceased, R.  H.  Chalfcey,  and  William  Sidles. 

{Argued  October  ioy  /goo.    Decided  November  /g,  igoo. ) 

[21  Sup.  Ct.  Rep.  67.] 

Removal  of  Causes— Joint  Action  against  Employer  and  Employees— No 
Separable  Controversy.* — An  action  against  a  railroad  company  and  two 
of  its  employees,  charging  them  with  concurrent  negligence  in  killing  a 
person  at  a  railroad  crossing,  is  joint,  and  not  several,  and  therefore 
cannot  be  removed  into  a  Federal  court  by  the  railroad  company  on  the 
ground  of  diverse  citizenship,  when  the  employees  are  citizens  of  the 
same  state  as  the  plaintiff. 

In  error  to  the  Court  of  Appeals  of  the  State  of  Kentucky 
to  review  a  decision  affirming  a  judgment  denying  an  applica- 
tion for  the  removal  of  the  action  to  a  Federal  court. 
Affirmed. 

•See  notes  at  end  of  case. 
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See  same  case  below,  20  Ky.  L.  Rep.  7Q2,  47  S.  W.  615. 

Statement  by  Mr.  Chief  Justice  Fuller: 

October  19,  1894,  Lucy  Dixon,  as  administratrix  of  Alexander 
Dixon,  brought  her  action  against  the  Chesapeake  &  Ohio 
Railway  Company,  R.  H.  Chalkey,  and  William  Sidles  in  the 
circuit  court  of  Boyd  county,  Kentucky,  by  petition,  which 
alleged : — 

"That  Alexander  Dixon  departed  this  life  intestate  on  22d 
day  of  September,  1894,  while  a  resident  of  and  domiciled  in 
Boyd  county,  Kentucky;  that  by  an  order  of  the  Boyd  county 

court,  made  and  entered  on  the day  of  September,  1894., 

plaintiff  was  appointed  administratrix  of  his  estate,  and  gave 
bond  and  duly  qualified,  and  is  now  acting  as  the  adminis- 
tratrix of  the  said  estate.  A  copy  of  said  order  is  filed  here- 
with as  part  hereof,  marked  'A.' 

"She  says  that  the  defendant  the  Chesapeake  &  Ohio  Rail- 
way Company,  is  and,  at  the  time  hereinafter  stated,  was  a 
corporation  and  common  carrier  of  freight  and  passengers  for 
hire,  and  said  defendant,  by  its  locomotives,  cars,  and  other 
appurtenances,  now  operates  and,  at  the  times  hereinafter 
stated,  ODerated  lines  of  railway  extending  into  the  county  of 
Boyd  and  state  of  Kentucky.  She  says  that  on  the  22d  day  of 
September,  1894,  while  crossing  the  track  of  the  defendant 
at  the  crossing  of  the  Ashland  &  Catlettsburg  Turnkpike  road 
and  within  the  corporate  limits  of  said  town,  the  said  intestate, 
Alexander  Dixon,  was  by  the  negligence  of  the  defendant,  the 
Chesapeake  &  Ohio  Railway  Company,  and  of  its  agents  and 
servants,  R.  H.  Chalkey  and  Wm.  Sidles,  who  were  in  charge 
thereof,  run  over  and  instantly  killed  by  one  of  defendant's 
passenger  trains  while  on  its  way  from  Catlettsburg  to  Ashland, 
Boyd  county,  Kentucky,  whereby  she  had  been  damaged  in 
the  sum  of  $30,000. 

"At  the  time  and  place  when  and  where  plaintiff's  intestate 
was  injured,  as  aforesaid,  the  defendants  R.  H.  Chalkev  and 
Wm.  Sidles  were,  and  for  a  long  time  theretofore  had  been, 
servants  of  the  corporate  defendants,  in  charge  and  control  of 
said  train,  and  then  and  there  were,  and  for  a  long  time 
theretofore  had  continuously  been,  respectively,  engineer  and 
fireman  of  said  train,  and  said  negligence  of  the  corporate  de- 
fendant was  done  bv  and  through  its  said  servants  and  other 
of  its  servants  then  and  there  in  its  employment,  and  said  neg- 
ligence was  the  joint  negligence  of  all  the  defendants. ' ' 

On  the  30th  of  January,  18Q5,  the  railway  company  filed  its 
petition  for  the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States  for  the  district  of  Kentucky,  and  tendered 
therewith  a  bond,  as  required  by  law. 

The  petition  read  as  follows: 

"Your  petitioner,  Chesapeake  &  Ohio  Railway  Company, 
respectfully  shows  that  it  is  one  of  the  defendants  in  the 
above-entitled  suit,  and  that  the  matter  and  amount  in  dispute 
in  the  said  suit,  exclusive  of  interest  and  cost,  exceeds  the  sum 
or  value  of  $2,000. 
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"Your  petitioner  further  shows  that  the  said  suit  is  of  a  civil 
nature,  and  that  there  is  in  said  suit  a  controversy  which  is 
wholly  between  citizens  of  different  states,  and  which  can  be 
fully  determined  as  between  them,  to  wit,  a  controversy  be- 
tween your  said  petitioner,  the  Chesapeake  &  Ohio  Railway 
Company,  who  avers  that  it  was  at  the  time  of  the  bringing:  of 
this  suit  and  still  is  a  corporation  created,  organized,  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of  Virginia 
and  a  citizen  of  the  said  state  of  Virginia,  and  the  said  plain- 
tiff, Lucy  Dixon,  administratrix  of  Alexander  Dixon,  who, 
your  petitioner  avers,  was  then  and  still  is  a  citizen  of  the  state 
of  Kentucky ;  that  the  said  controversy  is  of  the  following 
nature,  viz. : 

"Whether  your  petitioner  is  liable  to  the  said  plaintiff  for 
damages  on  account  of  the  death  of  said  intestate,  alleged  to 
have  been  caused  by  the  negligence  of  certain  of  its  servants 
therein  named  and  made  defendants  thereto,  and  other  of  its 
servants  then  and  there  in  its  employment  and  who  are  not 
named,  it  being  claimed  by  said  plaintiff  that,  because  thereof, 
your  petitioner  is  liable  in  damages  to  her,  and  that  your  peti- 
tioner and  the  said  plaintiff  are  both  actually  interested  in  s$id 
controversy. 

"Your  petitioner  further  states  that  the  defendants  R.  H. 
Chalkey  and  William  Sidles  are  neither  necessary  nor  proper 
parties  defendant  to  this  cause,  and  that  they  were  made  par- 
ties defendant  to  this  cause  for  the  sole  and  single  purpose  to 
prevent  a  removal  by  petitioner  of  this  cause  to  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky,  and 
thereby  unlawfully  to  deprive  your  petitioner  of  the  right  con- 
ferred upon  it  by  the  Constitution  and  laws  of  the  United 
States." 

The  Boyd  circuit  court  adjudged  the  bond  sufficient,  but 
overruled  the  petition. 

Separate  answers  by  the  company  and  by  Chalkey  and  Sidles 
were  thereupon  filed,  and  issue  joined  thereon;  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  plaintiff;  and 
the  judgment  was  affirmed,  on  appeal,  by  the  court  of  appeals 
of  Kentucky.     20  Ky.  L.  Rep.  792,  47  S.  W.  615. 

In  the  opinion  of  that  court  it  was  said,  among  other  things : 

"The  main  ground  for  reversal  is  the  refusal  of  the  lower 
court  to  sustain  the  petition  of  the  appellant  the  Chesapeake 
&  Ohio  Railroad  Company  for  a  transfer  of  this  case  to  the 
United  States  court  for  the  district  of  Kentucky. 

"The  ground  upon  which  the  transfer  was  sought,  as  alleged 
in  the  petition  asking  it,  is  that  the  action  is  wholly  between 
citizens  of  different  states,  the  Chesapeake  &  Ohio  Railroad 
Company  being  a  corporation  created  under  the  laws  of  the 
state  of  Virginia,  and  a  citizen  thereof,  while  appellee.  Lucv 
Dixon,  is  and  was  a  citizen  of  the  state  of  Kentucky.  As  appel- 
lants Chalkev  and  Sidles  were,  when  this  action  was  com- 
menced,   citizens  of   Kentucky,   the  Boyd  circuit  court  had 
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jurisdiction  of  the  persons  of  ail  the  defendants,  as  well  as  of  the 
subject  of  the  action,  if  the  defendants  were  jointly  guilty  of 
the  negligence  alleged  to  have  been  the  cause  of  the  death  of 
Alexander  Dixon,  and  jointly  liable  therefor. 

**It  is  alleged  by  appellee  in  her  petition,  and,  so  far  from 
the  contrary  being  shown  by  appellant  the  Chesapeake  &  Ohio 
Railroad  Company,  is  clearly  proved  by  the  evidence  in  this 
case,  that  appellants  Chalkey  and  Sidles,  as  engineer  and  fire- 
man of  said  train,  were  guilty  of  the  negligence  causing  said 
death,  and  that  the  Chesapeake  &  Ohio  Railroad  Company, 
through  its  said  employees,  was  also  guilty  of  said  negligence, 
and  therefore  they  were  jointly  liable  for  the  destruction  of 
the  life  of  said  Dixon,  caused  thereby. 

"It  is  not  material  that,  as  alleged  in  the  petition  for  a  trans- 
fer of  this  case,  Chalkey  and  Sidles  were  made  parties  defend- 
ant for  the  single  purpose  of  preventing:  the  removal  of  the 
case  by  the  Chesapeake  &  Ohio  Railroad  Company  to  the  cir- 
cuit court  of  the  United  States  for  the  District  of  Kentucky, 
or  what  may  have  been  the  motive  of  the  plaintiff  for  bring- 
ing a  joint  action,  unless  they  were  wrongfully  and  illegally 
joined ;  and  such  is  the  doctrine  as  settled  by  the  Supreme 
Court  of  the  United  States. 

"As,  therefore,  the  appellant  Chesapeake  &  Ohio  Railroad 
Company  neither  sufficiently  alleged  nor  attempted  to  prove 
that  the  defendants  were  wrongfully  joined  as  such,  the  lower 
court  properly  refused  to  make  the  transfer.' ' 

To  review  the  judgment  of  the  court  of  appeals  this  writ  of 
error  was  allowed. 

Messrs.  A.  M.  J.  Cochran,  W.  H.  Wadsworth,  C.  B.  Simrall, 
and  H.  T.  Wickham  for  plaintiff  in  error. 

Messrs.  James  Andrew  Scott,  John  H.  Hager,  and  R.  S. 
Dinkle  for  defendants  in  error. 

Mr.  CHIEF  JUSTICE  FULLER,  delivered  the  opinion  of 
the  court : 

The  question  to  be  determined  is  whether  the  court  of 
appeals  of  Kentucky  erred  in  affirming  the  action  of  the  Boyd 
circuit  court  in  denying  the  application  to  remove.  And  that 
depends  on  whether  a  separable  controversy  appeared  on  the 
face  of  plaintiff's  petition  or  declaration.  If  the  liability  of 
defendants,  as  set  forth  in  that  pleading,  was  joint,  and  the 
cause  of  action  entire,  then  the  controversy  was  not  separable 
as  matter  of  law,  and  plaintiff's  purpose  in  joining  Chalkey 
and  Sidles  was  immaterial.  The  petition  for  removal  did  not 
charge  fraud  in  that  regard,  or  set  up  any  facts  and  circum- 
stances indicative  thereof,  and  plaintiff's  motive  in  the  per- 
formance of  a  lawful  act  was  not  open  to  inquiry. 

By  §  241  of  the  Constitution  of  Kentucky  it  is  provided  that 
"  whenever  the  death  of  a  person  shall  result  from  an  injury 
inflicted  bv  negligence  or  wrongful  act,  then,  in  every  such 
case,  damages  may  be  recovered  for  such  death  from  the 
corporations  and  persons  so  causing  the  same."^ 
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Section  6  of  the  Kentucky  statutes  provides:  "Whenever 
the  death  of  a  person  shall  result  from  an  injury  inflicted  by 
negligence  or  wrongful  act,  then,  in  every  such  case,  damages 
may  be  recovered  for  such  death  from  the  person  or  persons, 
company  or  companies,  corporation  or  corporations,  their 
agents  or  servants,  causing  the  same ;  and  when  the  act  is 
wilful  or  the  negligence  is  gross,  punitive  damages  may  be 
recovered ;  and  the  action  to  recover  such  damages  shall  be 
prosecuted  by  the  personal  representative  of  the  deceased." 

The  cause  of  action  thus  created  is  independent  of  any 
right  of  action  the  deceased  may  have  had,  or  would  have  had 
if  he  had  survived  the  injury ;  and  in  this  case  the  court  of 
appeals  held  that  the  company  and  its  engineer  and  fireman 
were  jointly  liable  for  Dixon's  death,  if  caused  by  the  negli- 
gence of  those  employees,  and  that  the  cause  of  action  as 
alleged  against  all  the  defendants  was  an  entire  cause  of  action. 
The  court  also  held  that  such  cause  of  action  was  sufficiently 
proven,  but  we  are  dealing  with  the  pleading  alone. 

Counsel  for  plaintiff  in  error  contends,  however,  that  plain- 
tiff's complaint  does  not  state  a  joint  cause  of  action  against  the 
corporate  and  individual  defendants,  but  states  a  separate  cause 
of  action  against  the  railway  company  and  a  separate  cause  of 
action  against  the  other  defendants. 

It  is  conceded  that  if  an  action  be  brought  on  a  joint  cause 
of  action  it  makes  no  difference  that  separate  causes  of  action 
may  have  existed  on  which  separate  actions  might  have  been 
brought,  and,  furthermore,  that  it  makes  no  difference  that  in 
an  action  on  a  joint  cause  of  action  a  separate  recovery  may 
be  had  against  either  of  the  defendants;  while  it  is  insisted 
that  if  two  or  more  separable  controversies  appear  from  the 
averments  it  is  not  material  whether  they  have  been  properly 
or  improperly  joined. 

If  the  liability  was  not  joint  then  separable  controversies  ex- 
isted, and  the  argument  is  that  the  averment  that  the  negli- 
gence complained  of  "was  the  joint  negligence  of  all  the 
defendants"  merely  stated  the  conclusion  of  law  that  the  com- 
pany and  its  employees  were  jointly  liable  in  the  action  for  the 
injurv  inflicted  through  the  negligence  of  the  latter  in  the 
course  of,  and  within  the  scope  of,  their  employment,  and  this 
conclusion  is  denied  on  the  ground  that  the  liability  of  the 
company,  as  alleged,  rested  on  a  wholly  different  basis  from 
that  of  the  liability  of  its  servants. 

In  Warax  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  72  Fed.  Rep. 
637,  Taft,  J.,  held  that  there  were  separable  controversies  in 
sach  cases,  because  the  liability  of  the  master  for  the  negli- 
gence of  his  servants  in  his  absence,  and  without  his  concur- 
rence or  express  direction,  arises  solely  from  the  policy  of  the 
law  which  requires  that  he  shall  be  held  responsible  for  the 
acts  of  those  he  employs,  done  in  and  about  his  business, 
while  the  liability  of  the  servant  arises  wholly  from  his  per- 
sonal act  in  doing  the  wrong. 
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This  view  of  the  ground  of  the  master's  liability  is  expressed 
by  Mr.  Pollock  in  his  work  on  Torts  (Am.  Ed.  89,  90)  thus : 
"I  am  answerable  for  the  wrongs  of  my  servant  or  agent,  not 
because  he  is  authorized  by  me  or  personally  represents  me, 
but  because  he  is  about  my  affairs,  and  I  am  bound  to  see  that 
my  affairs  are  conducted  with  due  regard  to  the  safety  of 
others. ' ' 

So  it  was  said  by  Lord  Brougham  in  Duncan  v.  Findlater, 
6  Clark  &  F.  894,  910:  "The  reason  that  I  am  liable  is  this, 
that  by  employing  him  I  set  the  whole  thing  in  motion;  and 
what  he  does,  being  done  for  my  benefit  and  under  my  direc- 
tion, I  am  responsible  for  the  consequences  of  doing  it." 

By  Lord  Cranworth  in  Barton's  Hill  Coal  Co.  v.  Reid,  3 
Macq.  H.  L.  Cas.  283:  "He  is  considered  as  bound  to  guar- 
antee third  persons  against  all  hurt  arising  from  the  careless- 
ness of  himself  or  of  those  acting  under  his  orders  in  the  course 
of  his  business. ' ' 

And  by  Chief  Justice  Shaw  in  Farwell  v.  Boston  &  W.  R. 
Co.,  4  Met  49,  38  Am.  Dec.  339:  "This  rule  is  obviously 
founded  on  the  great  principle  of  social  duty,  that  every  man 
in  the  management  of  his  own  affairs,  whether  by  himself 
or  by  his  agents  or  servants,  shall  so  conduct  them  as  not  to 
injure  another;  and  if  he  does  not,  and  another  thereby  sus- 
tains damage,  he  shall  answer  for  it.  If  done  by  a  servant  in 
the  course  of  his  employment  and  acting  within  the  scope  of 
his  authority,  it  is  considered,  in  contemplation  of  law,  so  far 
the  act  of  the  master  that  the  latter  shall  be  answerable 
civiliter." 

Whatever  its  sources  or  the  principles  on  which  it  rests, 
the  rule  itself  is  firmly  established ;  and  many  courts  have  held 
the  identification  of  master  and  servant  to  be  so  complete 
that  the  liability  of  both  may  be  enforced  in  the  same  action, 
although  other  courts  have  reached  the  opposite  conclusion. 
As  remarked  by  Mr.  Justice  Gray,  then  chief  justice  of 
Massachusetts,  in  Mulchey  v.  Methodist  Religious  Soc,  125 
Mass.  487,  the  question  is  "a  somewhat  nice  one,"  the  deter- 
mination of  which  by  the  highest  court  of  Kentucky  we  are 
not  called  upon  to  revise,  as  the  disposition  of  this  case  turns 
on  other  considerations. 

In  respect  of  the  removal  of  actions  of  tort  on  the  ground  of 
separable  controversy,   certain  matters  must  be  regarded  as 
not  open  to  dispute.     In  Powers  v.  Chesapeake  &  O.  R.  Co. , 
169  U.  S.  92,  42  L.  Ed.  673,  18  Sup.  Ct.  Rep.  264,  it  was  said : 

"It  is  well  settled  that  an  action  of  tort  which  might  have 
been  brought  against  many  persons  or  against  any  one  or 
more  of  them,  and  which  is  brought  in  a  state  court  against 
all  jointly,  contains  no  separate  controversy  which  will 
authorize  its  removal  by  some  of  the  defendants  into  the  cir- 
cuit court  of  the  United  States,  even  if  they  file  separate 
answers  and  set  up  different  defenses  from  the  other  defend- 
ants, and  allege  that  they  are  not  jointly  liable  with  them, 


Am  A  Eng  MASTER  AND  SERVANT  85 

RCas 

Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon 

and  that  their  own  controversy  with  the  plaintiff  is  a  separate 
one;  for,  as  this  court  has  often  said,  4A  defendant  has  no 
right  to  say  that  an  action  shall  be  several  which  the  plaintiff 
seeks  to  make  joint.  A  separate  defense  may  defeat  a  joint 
recovery,  but  it  cannot  deprive  a  plaintiff  of  his  right  to 
prosecute  his  suit  to  final  decision  in  his  own  way.  The 
cause  of  action  is  the  subject-matter  of  the  controversy,  and 
that  is,  for  all  the  purposes  of  the  suit,  whatever  the  plaintiff 
declares  it  to  be  in  his  pleadings.*  Pirie  v.  Tvedt,  115  U.  S. 
41,43.  29  L.  Ed.  331,  332,  5  Sup.  Ct.  Rep.  1034,  1161; 
Sloane  v.  Anderson,  117  U.  S.  275,  29  L.  Ed.  899,  6  Sup.  Ct. 
Rep.  730;  Little  v.  Giles,  118  U.  S.  596,  600,  601,  30  L.  Ed. 
269,  270,  271,  7  Sup.  Ct.  Rep.  32;  Louisville  &  N.  R.  Co.  v. 
Wangelin,  132  U.  S.  599,  33  L.  Ed.  474,  10  Sup.  Ct.  Rep.  203; 
Torrence  v.  Shedd,  144  U.  S.  527,  530,  36  L.  Ed.  528,  531, 
12  Sup.  Ct.  Rep.  726;  Connell  v.  Smiley,  156  U.  S.  335,  340, 
39  L.  Ed.  443,  445,  m  Sup.  Ct.  Rep.  353." 

In  Louisville  &  N.  R.  Co.  v.  Wangelin  it  was  said  to  be 
equally  well  settled '"that,  in  any  case,  the  question  whether 
there  is  a  separable  controversy  which  will  warrant  a  removal 
is  to  be  determined  by  the  condition  of  the  record  in  the  state 
court  at  the  time  of  the  filing  of  the  petition  for  removal,  in- 
dependently of  the  allegations  in  that  petition  or  in  the 
affidavit  of  the  petitioner,  unless  the  petitioner  both  alleges 
and  proves  that  the  defendants  were  wrongfully  made  joint 
defendants  for  the  purpose  of  preventing  a  removal  into  the 
Federal  court."  In  that  case  the  declaration  charged  two 
corporations  with  having  jointly  trespassed  on  the  plaintiff's 
land,  and  it  was  insisted  that  one  of  the  corporations  was  not 
in  existence  at  the  time  of  the  alleged  trespass,  but  that  was 
held  to  be  a  question  on  the  merits. 

And  in  Provident  Savings  Life  Assur.  Soc.  v.  Ford,  1 14  U. 
S.  635,  29  L.  Ed.  261,  5  Sup.  Ct.  Rep.  1104,  it  was  held  that 
the  question  of  a  colorable  assignment  was  matter  of  defense, 
and  not  ground  for  removal. 

The  contention  of  counsel  is  that  this  complaint  charged 
neither  direct,  nor  concurrent,  nor  concerted  action  on  the 
part  of  all  the  defendants,  but  counted  merely  on  the  negli- 
gence of  the  employees. 

If  the  complaint  should  be  so  construed,  the  question  would 
still  remain  whether  the  cause  of  action  was  not  entire  as  the 
case  stood,  and  the  objection  of  the  difference  in  the  character 
of  the  liability  matter  of  defense,  which  might  force  an  elec- 
tion, or  defeat  the  action  as  to  one  of  the  parties. 

The  cause  of  action  manifestly  comprised  every  fact  which 
plaintiff  was  obliged  to  prove  in  order  to  obtain  judgment,  or, 
conversely,  every  fact  which  defendants  would  have  the  right 
to  traverse.  And,  on  the  principle  of  the  identification  of  the 
master  with  the  servant,  it  would  seem  that  there  was  no  fact 
which  the  company  could  traverse  which  its  codefendants, 
being  its  employees,  could  not.     At  all  events  a  judgment 


86  MASTER  AND  SERVANT  y°}  XX1 

(NS) 

Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon 

against  all  could  not  afterwards  be  attacked  for  the  first  time 
on  this  ground. 

But  does  the  complaint  bear  the  construction  the  company 
puts  upon  it? 

The  pleader  did  not  set  forth — and,  according  to  the  decision 
of  the  court  of  appeals,  this  was  not  material — the  specific  acts 
of  negligence  complained  of.  It  was  stated  that  the  "negli- 
gence of  the  corporate  defendant  was  done  by  arid  through  its 
said  servants  and  other  of  its  servants  then  and  there  in  its 
employment,  and  said  negligence  was  the  joint  negligence  of 
all  the  defendants. ' '  Assuming  this  averment  to  be  incon- 
sistent with  a  charge  of  direct  action  by  the  company,  it  may 
nevertheless  be  held  to  amount  to  a  charge  of  concurrent  action 
when  coupled  with  the  previous  averment  that  Dixon  was 
killed,  while  crossing  the  track  at  a  turnpike  crossing,  by  the 
negligence  of  the  company  and  the  other  defendants  in  charge 
of  the  train.  The  negligence  may  have  consisted  in  that  the 
train  was  run  at  too  great  speed,  and  in  that  proper  signals  of 
its  approach  were  not  given ;  and  if  the  speed  was  permitted 
by  the  company's  rules,  or  not  forbidden,  though  dangerous, 
the  negligence  in  that  particular  and  in  the  omission  of  signals 
would  be  concurrent.  Other  grounds  of  concurring  negligence 
may  be  imagined.  And  where  concurrent  negligence  is  charged 
the  controversy  is  not  separable. 

In  Whitcomb  v.  Smithson,  175  U.  S.  635,  44  L.  Ed.  303,  20 
Sup.  Ct.  Rep.  248.  the  action  was  brought  in  the  state  court 
against  one  railway  company  and  the  receivers  of  another  to 
recover  for  personal  injuries  inflicted  by  concurrent  negligence. 
The  cause  was  removed  to  the  circuit  court  and  remanded  be- 
cause there  was  no  separable  controversy.  At  the  close  of  the 
evidence  on  the  subsequent  trial  the  company  moved  that  the 
jury  be  instructed  to  return  a  verdict  in  its  favor,  which  was 
resisted  by  plaintiff,  but  granted  by  the  court,  and  a  verdict 
returned  accordingly.  The  other  defendants,  the  receivers, 
then  applied  for  a  removal,  which  was  denied.  We  held  the 
ruling  in  favor  of  the  company  was  a  ruling  on  the  merits, 
and  not  a  ruling  on  the  question  of  jurisdiction,  and  sustained 
the  action  of  the  state  courts. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Martin,  178  U.  S.  245,  44  L. 
Ed.  1055,  20  Sup.  Ct.  Rep.  854,  is  another  case  in  which  an 
action  for  concurrent  negligence  was  held  not  to  present  a 
separable  controversy. 

In  Powers  v.  Chesapeake  &  O.  R.  Co. ,  where  the  company 
and  its  employees  had  been  jointly  sued  as  in  the  case  at  bar, 
the  case  had  been  remanded  on  removal  for  want  of  separable 
controversy.  Plaintiff  subsequently  discontinued  the  action 
as  to  all  the  defendants,  except  the  company,  and  the  com- 
pany again  made  application  to  remove.  This  was  denied  by 
the  state  court,  but  granted  by  the  circuit  court,  and  the  judg- 
ment of  the  latter  was  affirmed  by  this  court,  the  question  of 
separable  controversy  being  necessarily  not  passed  on  here. 
169  U.  S.  92,  42  L.   Ed.  673,  18  Sup.  Ct.  Rep.  264. 
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Plymouth  Gold  Min.  Co.  v.  Amador  &  S.  Canal  Co.,  118  U. 
S.  264,  30  L.  Ed.  232,  6  Sup.  Ct.  Rep.  1034,  and  Connell  v. 
Utica,  U.  &  E.  R.  Co.,  13  Fed.  Rep.  241,  are  more  in  point 
on  the  precise  question  sought  to  be  raised,  and  in  the  latter 
case  Mr.  Justice  Blatchford  expressed  the  opinion  that  it  was 
proper  for  the  Federal  courts  to  follow  the  decisions  of  the 
state  courts  that  a  cause  of  action  was  entire. 

Our  conclusion  is  that  it  cannot  properly  be  held  that  it 
appeared  on  the  face  of  this  pleading,  as  matter  of  law,  that 
the  cause  of  action  was  not  entire,  or  that  a  separable  con- 
troversy was  presented. 

Judgment  affirmed. 

Mr.  JUSTICE  HARLAN  and  Mr.  JUSTICE  WHITE  dis- 
sented. Mr.  JUSTICE  McKENNA,  not  having  heard  the 
argument,  took  no  part  in  the  disposition  of  the  case. 

NOTES. 

Whether  an  Action  against  Master  and  Servant  for  Servant's  Negli- 
gence May  Be  Removed  to  a  Federal  Court  on  the  Ground  of  a  Separa- 
ble Controversy. — It  seems  hardly  necessary  to  attempt  to  annotate  the 
principal  case,  as  all  the  leading  authorities  will  be  found  collected 
therein.  However,  we  have  concluded  to  undertake  to  show,  by  extracts 
from  opinions  and  otherwise,  that  the  holdings  on  this  subject  of  the 
cases  distinguished  in  the  principal  case  and  others  in  line  with  them 
merely  support  the  doctrine  "that  the  master  and  servant  cannot  be 
joined  as  the  perpetrators  of  a  joint  tort,  for  an  injury  inflicted  by  the 
negligence  of  the  servant,  without  the  presence  of  the  master,  and  with- 
out his  express  direction.*' 

Joining  master  and  servant  as  defendants  in  an  action,  to  re- 
cover damages  for  a  negligent  act  of  the  servant,  committed  in 
the  absence  of  the  master,  and  without  his  direction,  and  for  which 
the  master  is  liable  solely  upon  the  ground  of  the  relation  between 
them,  under  the  doctrine  of  respondeat  superior ■,  is  a  misjoinder, 
the  causes  of  action  being  not  joint,  but  several.  Warax  v.  Cin- 
cinnati, etc.,  R.  Co.,  72  Fed.  Rep.  647.  In  this  case  it  is  said  in 
the  opinion :  "The  question  whether  the  master  and  the  servant  can 
be  joined,  as  the  perpetrators  of  a  joint  tort,  for  the  injury  inflicted 
by  the  negligence  of  the  servant,  without  the  presence  of  the  master, 
and  without  his  express  direction,  is  one  upon  which  the  authorities  do 
not  agree.  The  affirmative  of  the  proposition  is  supported  by  the  cases 
of  Wright  v.  Wilcox,  19  Wend.  343 ;  Suydam  v.  Moore,  8  Barb.  358 ; 
Montfort  v.  Hughes,  3  E.  D.  Smith,  591 ;  Phelps  i\  Wait,  30  N.  Y.  78 ; 
Wright  v,  Compton,  53  Ind.  337 ;  Greenberg  v.  Lumber  Co.  ( Wis.)»  63  N. 
W.  93 ;  Newman  v.  Fowler,  37  N.J.  Law  89.  It  is  contended  that  the 
case  of  Martin  v.  Railroad  Co.,  95  Ky.  612,  26  S.  W.  801,  is  also  an 
authority  in  support  of  this  contention.  An  examination  of  the  case, 
however,  will  show  that  the  question  was  not  decided.  The  case  was 
one  where  suit  was  brought  against  three  defendants  as  joint  tort 
feasors,  and  the  court  below  held  that,  on  the  undisputed  evidence,  the 
defendants  were  none  of  them  liable,  and  directed  a  verdict  for  the 
defendants.  The  plaintiff  brought  the  case  up  on  error,  and  the  decision 
of  the  court  was  that  there  was  evidence  tending  to  support  a  cause  of 
action  against  one  of  the  railroad  companies  and  its  engineer ;  but  the 
court  did  not  discuss  the  question  whether  they  could  be  joined,  and 
there  is  nothing  in  the  opinion  to  indicate  that  it  was  considered. 

**The  cases  which  support  the  view  that  the  master  cannot  be  joined 
as  defendant  in  the  action  against  his  servant  for  negligence,  where  the 
master  is  not  personally  concerned  in  the  negligence,  either  by  his 
presence  or  express  direction,  are  as  follows :  Parsons  v.  Winchell,  5 
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Cush.  592;  Mulchey  v.  Religious  Soc,  125  Mass.  487 ;  Clark  v.  Fry,  8 
Ohio  St.  358,  377 ;  Seelen  v.  Ryan,  2  Cin.  R.  158 ;  Campbell  v.  Suirar 
Co.,  62  Me.  553;  Beuttel  v.  Railway  Co.,  26  Fed.  50;  Page  v.  Parker, 
40  N.  H.  47,  68 ;  Baily  v.  Bussing,  37  Conn.  349,  351.  It  is  to  be  observed 
that,  if  this  were  a  mere  question  of  procedure,  one  that  had  nothing-  to  do 
with  the  real  basis  of  liability,  and  did  not  grow  out  of  the  character  of 
the  wrong  complained  of,  we  ought,  perhaps,  to  examine  with  some 
degree  of  care  the  procedure  in  the  state  courts  of  Kentucky.  There  is 
no  statute,  however,  in  Kentucky,  which  attempts  to  vary  the  pro- 
cedure from  that  at  common  law.  In  fact,  it  will  be  found  that  in  none 
of  the  Codes  has  any  attempt  ever  been  made  with  respect  to  the 
liability  for  torts  as  to  their  joint  and  several  character.  Bliss,  Code 
PI.  §§  82,  83.  The  rule  which  permitted  a  plaintiff  injured  by  the  joint 
act  of  defendants  to  join  them  in  one  action  was  rested  originally  on 
the  theory  that  they  were  to  be  held  as  conspirators,  and  that  each, 
having  knowingly  embarked  on  the  unlawful  venture,  was  liable  for  all 
that  the  other  did,  and  that  therefore  they  could  be  held  as  partners  in 
wrotig.  Joint  trespassers  were  held  on  the  same  principle,  and  finally, 
where  two  persons  were  guilty  at  the  same  time  of  mere  acts  of  negli- 
gence, operating  together  to  cause  injury  to  a  third  person,  it  was  held 
that  they  must  be  regarded  as  acting  in  concert,  and  that  each  must  be 
held  liable  for  the  entire  damage,  as  for  a  joint  tort.  The  advantage 
which  this  gave  the  defendant  in  actual  trials  was  very  considerable. 
Under  the  old  rule,  which  forbade  parties  to  testify,  it  prevented  one 
defendant  from  using  the  other  as  a  witness.  It  enabled  the  plaintiff 
to  take  a  joint  judgment  against  both,  and  to  enforce  it  against  either. 
The  election  which  the  plaintiff  had  to  sue  one  or  more  of  the  joint 
feasors  grew  out  of  the  assumed  concert  of  action  which  he  charged 
against  them  all.  Hence,  the  question  is  whether,  when  a  master  is 
held  liable  for  the  negligence  of  his  servant  in  his  absence,  which 
negligence  he  did  not  direct,  he  can  be  said  to  have  acted  in  concert 
with  the  servant  to  produce  the  injury  in  such  a  way  as  that  he  and  the 
servant  can  be  held  liable  in  the  joint  action.  Clearly  not.  His  liabil- 
ity does  not  arise  from  any  common  purpose  that  he  had  with  the 
servant,  or  from  any  actual  unity  of  action  between  them,  in  point  of 
time  and  effect,  or  otherwise.  His  liability  arises  simply  and  solely 
from  the  policy  of  the  law,  which  makes  him  responsible  for  the  acts 
of  his  servant,  done  in  the  discharge  of  his  business."  See  also,  Gable- 
man  v.  Peoria,  D.  &  E.  Ry.  Co.  (7th  C),  82  Fed.  Rep.  790 ;  Landers  v. 
Felton  (6th  C),  73  Fed.  Rep.  311 ;  Hartshorn  v.  Atchison,  etc.,  R.  Co. 
(8th  C),  77  Fed.  Rep.  9. 

Warax  v.  Railway  Co.,  supra,  was  directly  reaffirmed  in  Hukill  v. 
Maysville  &  B.  S.  R.  Co.  (C.  C.  D.  Ky.),  72  Fed.  745  (an  action  by  an 
employee  against  his  master  for  failure  to  furnish  plaintiff  a  safe  place 
to  work  caused  by  the  affirmative  act  of  another  servant,  in  which  no 
concert  of  the  master  was  alleged),  the  court  saying,  in  its  opinion : 
"We  come,  now,  to  the  fourth  and  last  proposition  upon  which  the 
removing  defendant,  the  railway  company,  rests  its  right  to  invoke 
the  jurisdiction  of  this  court  to  try  the  suit  against  it.  It  is  that,  even 
if  the  natural  defendants  are  liable  to  the  plaintiff  on  the  averments 
of  the  petition,  yet  they  are  not  jointly  liable  with  the  removing  defend- 
ant. We  have  considered,  in  the  case  of  Waraz  v.  Railway  Co.  (just 
decided)  72  Fed.  637,  the  question  when  a  master  and  his  servant  may 
be  joined  in  an  action  for  the  negligence  of  his  servant ;  and  we  reached 
the  conclusion  that,  unless  it  appeared  that  the  master  was  present  in 
person,  directing  the  servant,  or  unless  the  work  in  which  the  servant 
was  engaged  was  of  a  character  that  made  the  result  complained  of 
possible  and  probable,  the  liability  of  the  master  and  servant  was  not 
joint.  This  was  on  the  ground  that  the  liability  of  the  master  and  that 
of  the  servant  arise  on  different  principles.  That  of  the  master  is  based 
on  public  policy,  while  that  of  the  servant  depends  on  the  simple  law 
of  trespass  or  direct  injury.  There  is  a  similar  distinction  between  the 
liability  of  the  master  and  the  servant  in  this  case.  The  master's  lia- 
bility here  arises  from  his  implied  contractual  obligation  to  his  servant 
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to  furnish  a  reasonably  safe  place  in  which,  and  reasonably  safe  appli- 
ances with  which,  to  do  his  work.  The  liability  of  the  servants  charged 
as  defendants  in  this  case  must  arise  from  their  personal  and  affirmative 
acts,  directly  causing'  the  injury,  as  for  trespass.  No  concert  of  action 
is  alleged  between  the  master  and  his  servants  in  this  case.  On  the 
contrary,  the  petition  is  full  of  allegations  that,  if  the  servants  had 
done  their  duty  to  their  master  properly,  no  injury  would  have  resulted 
to  the  plaintiff.  It  is  true  the  petition  charges  that  all  the  defendants 
were  guilty  of  joint  negligence,  and  that  all  of  them  placed  the  car 
where  it  was  in  its  defective  condition  ;  but,  in  the  absence  of  a  specific 
allegation  that  the  defendant  railway  company  was  present,  by  some 
representative  or  superintending  officer,  we  must  assume  that  the  com* 
pany  was  only  constructively  present  in  the  persons  of  its  agents,  the 
car  inspectors  and  brakeman  who  are  made  codefendants,  and  that  its 
liability  is  not  based  on  anything  akin  to  the  personal  interference  of 
a  natural  master.  The  case  of  Campbell  v.  Sugar  Co.,  62  Me.  552,  was 
a  case  in  which  the  liability  of  the  principal  arose,  as  here,  from  a 
positive  duty  enjoined  on  him,  and  not  simply  from  the  public  policy 
which  makes  the  master  liable  for  the  negligence  of  his  servant  in  and 
about  his  business ;  and  yet  it  was  there  held  that  the  master  and  serv- 
ant were  not  properly  joined  unless  actual  concert  of  action,  or  some- 
thing equivalent  thereto,  was  shown.  And  a  simple  relation  existed  in 
the  case  stated  by  the  court  in  Clark  v.  Fry,  8  Ohio  St.  358,  377,  between 
the  master  and  servant,  with  respect  to  the  character  of  the  act 
made  the  basis  of  that  action." 

Same — May  Be  Prosecuted  to  Final  Decision. — In  Creigh  v.  Equita- 
ble Life  Assur.  Soc.,  88  Fed.  1,  an  action  for  a  libel  claimed  to  have 
been  published  by  certain  of  the  defendants  acting  as  agents  of  their 
codefendants,  it  was  held  that  there  was  no  separable  controversy  which 
would  enable  such  codefendant  to  remove  the  case  to  a  federal  court.  And 
the  court  said,  in  its  opinion  :  uThe  second  fatal  objection  to  the  juris- 
diction of  this  court  is  found  in  the  rule,  now  well  established  by  re- 
peated decisions  of  the  supreme  court,  that  an  action  of  tort  which  is 
brought  in  a  state  court  against  several  defendants  jointly  contains  no 
separable  controversy  which  will  authorise  its  removal  by  some  of  the 
defendants  into  a  circuit  court  of  the  United  States,  even  if  they  file 
separate  answers  and  set  up  different  defenses  from  the  other  defend- 
ants, and  allege  that  they  are  not  jointly  liable  with  them,  and  that 
their  own  controversy  with  the  plaintiff  is  a  separable  one ;  for,  as  the 
supreme  court  has  often  said :  "A  defendant  has  no  right  to  say  that  an 
action  shall  be  several  which  the  plaintiff  seeks  to  make  joint.  A  sepa- 
rate defense  may  defeat  a  joint  recovery,  but  it  cannot  deprive  a  plain- 
tiff of  his  right  to  prosecute  his  suit  to  a  final  decision  in  his  own  way." 
Pirie  v.  Tvedt,  115  U.  S.  41-43,  5  Sup.  Ct.  1034,  1161 ;  Sloane  z/.  Ander- 
son, 117  U.  S.  275,  6  Sup.  Ct.  730 ;  Little  v.  Giles,  118  U.  S.  596-601,  7 
Sap.  Ct.  32 ;  Railroad  Co.  v.  Wangelin,  132  U.  S.  599,  10  Sup.  Ct.  203 ; 
Torrence  v.  Shedd,  144  U.  S.  527-530,  12  Sup.  Ct.  726;  Cornell  v. 
Smiley,  156  U.  S.  335-340,  15  Sup.  Ct.  353 ;  Powers  v.  Railway  Co., 
169  U.  S.  92-103,  18  Sup.  Ct.  264.  This  court  has  heretofore  ruled 
differently  in  one  or  two  instances,  adopting  the  rule,  which  I  now 
consider  to  be  sound,  and  well  supported  by  authorities,  that  when  a 
master  is  made  liable  for  a  negligent  or  wrongful  act  of  his  servant, 
solely  upon  the  ground  of  the  relationship  between  them,  and  the  appli- 
cation of  the  rule  of  respondeat  superior ;  and  not  by  reason  of  any  per- 
sonal participation  in  the  negligent  or  wrongful  act,  he  is  liable  severally, 
and  not  jointly  with  the  servant.  I  have  considered  it  a  logical  sequence 
from  this  rule  that,  although  the  master  and  his  delinquent  servant  be 
named  as  co-defendants  in  such  an  action,  the  complaint  shows  affirm- 
atively that  there  is  no  joint  liability,  and  that  either  defendant  may 
properly  claim  that  there  is  a  separable  controversy  between  himself 
and  the  plaintiff.  In  the  cases  cited,  the  supreme  court  does  not  ques- 
tion the  rule,  and  seems  to  take  it  for  granted  that  it  may  be  success- 
fully interposed  as  a  defense,  but  it  denies  the  sequence,  and  holds  to 
the  idea  that  an  action  against  several  defendants  jointly,  where  by  the 
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plaintiff's  own  showing  there  is  no  joint  liability,  may  not  be  split  into 
several  controversies,  but  must  necessarily  fail  entirely.  This  court 
must  follow  the  decisions  of  the  supreme  court,  rather  than  its  own  pre- 
vious practice." 

Same — Master's  Statutory  and  Servant's  Common-Law  Liability. — In 
Beuttel  v,  Chicago,  etc.,  R.  Co.,  26  Fed.  Rep.  50,  an  action  against  a 
railroad  company  and  one  of  its  engineers,  for  damages  for  the  death  of 
an  employee  of  the  company,  such  engineer's  fellow  servant,  it  was  held 
that  separable  controversies  were  presented,  as  the  alleged  liabilities 
joined  were  the  purely  statutory  liability  of  the  company  to  a  servant  for 
the  negligence  of  a  fellow  servant  and  that  of  the  engineer  under  the 
common  law  for  his  personal  negligence. 


Louisville  &  N.  R.  Co.  et  at.  v.  Sides. 

{Supreme  Court  of  Alabama,  Feb,  13,  1901.) 

[29  So.  Rep.  798.] 

Dangerous  Premises — Liability  for  Injury  to  Licensee.*  —  Where 
a  landowner  suffers  persons  to  cross  his  lands  without  any  ex- 
press or  implied  invitation  on  his  part,  if  a  trespasser  or  licensee, 
while  so  crossing  the  land,  wanders  out  of  the  beaten  path,  and  falls 
into  a  pit  or  well  located  on  said  land,  the  landowner  is  without  fault  or 
blame,  and  cannot  be  held  liable  in  damages,  and  this  principle  is 
applicable  to  railroad  companies  owning  lands  as  private  property. 

New  Trial.— The  fact  that  in  the  trial  of  a  case  the  brief  of  defendant's 
counsel  was  accidentally  placed  in  the  file  of  papers  which  was  given 
the  jury  in  their  retirement  to  consider  their  verdict  constitutes  no 
ground  for  setting  aside  the  judgment  rendered  upon  a  verdict,  and 
granting  a  new  trial,  when  it  is  shown  that  said  brief  of  counsel  was 
not  considered  or  examined  by  the  jury,  had  no  influence  or  any  effect 
upon  their  verdict,  and  there  was  no  evidence  imputing  any  improper 
motive  to  the  defendant,  or  any  one  connected  with  the  case,  in  the  brief 
being  put  into  the  file  of  papers  which  was  carried  out  by  the  jury. 

Appeal  from  city  court  of  Anniston ;  J.  W.  Lapsley,  Judge. 

Action  by  Jemima  Sides,  administratrix,  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  others.  Judgment 
for  defendants.  From  an  order  setting  aside  such  judgment, 
and  granting  a  new  trial,  defendants  appeal.     Reversed. 

On  the  trial  of  the  cause  there  was  a  verdict  and  judgment 
for  the  defendants.  The  plaintiff  moved  the  court  to  set  aside 
said  verdict,  and  grant  it  a  new  trial.  The  grounds  of  this 
motion  and  the  facts  of  the  case  are  sufficiently  stated  in  the 
opinion.  Upon  the  hearing  of  all  the  evidence,  the  court 
granted  the  motion  to  set  aside  said  judgment  and  granted  a 
new  trial,  the  judgment  entry  reciting  that  it  was  "because 
the  court  erred  in  giving  the  charges  requested  by  the  defend- 
ants. ' ' 

Thos.  G.  Jones,  for  appellants. 

Caldwell  &  Johnston  and  Matthews  &  Whiteside,  for 
appellee. 

♦See  generally,  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  748. 

As  to  the  company's  liability  for  injuries  to  licensees  walking  on  or 
crossing  its  tracks,  see  Morgan  v.  Wabash  R.  Co.  (Mo.),  20  Am.  &  Kng. 
R.  Cas.,  N.  S  ,  372,  and  notes,  394  et  sea. 
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DOWELL,  J.  On  issue  joined  between  the  parties  a  trial 
by  jury  was  had,  and  a  verdict  rendered  for  the  defendant. 
On  motion  of  the  plaintiff,  the  verdict  was  set  aside  and  a 
new  trial  granted.  From  the  judgment  of  the  city  court  grant- 
ing the  new  trial  this  appeal  is  prosecuted.  The  grounds  of 
the  motion  for  the  new  trial  were:  "(i)  The  verdict  is 
contrary  to  the  evidence.  (2)  The  court  erred  in  giving  the 
several  written  charges  requested  by  the  defendant.  (3)  Be- 
cause the  jury  in  their  deliberations  had  and  read  the  brief  of 
law  and  points  prepared  by  defendant's  counsel  for  the  trial 
of  this  cause,  which  gave  their  contentions  of  the  law  bearing 
upon  this  case." 

The  judgment  of  the  trial  court  in  granting  the  motion  for 
the  new  trial,  as  shown  by  the  recital  in  the  judgment  entry, 
was  rested  on  the  second  ground  of  the  motion,  viz.  that  the 
court  had  erred  in  giving  the  written  charges  requested  by  the 
defendant.  The  evidence  showed  that  the  well  into  which 
plaintiff's  intestate  fell,  and  which  resulted  in  his  death,  was 
located  in  an  old  field,  which  up  to  about  10  or  12  years  before 
the  accident  had  been  inclosed  and  in  cultivation ;  that  the 
old  field  was  the  private  premises  of  the  defendant,  and  was 
traversed  by  a. number  of  footpaths,  one  of  which  passed  near 
the  well  into  which  deceased  fell,  and  had  been  commonly 
used  by  people  in  that  vicinity  for  20  years  or  more  as  a 
"shortcut"  ingoing  to  and  from  the  city  of  Anniston  and 
the  pipe  works  to  their  homes;  that  the  defendant  in  the  year 
1894,  about  two  years  previous  to  the  accident,  posted  these 
premises  against  trespassers ;  and  that  those  who  owned  and 
preceded  the  defendant  in  possession  of  the  premises,  and 
through  whom  the  defendant  derived  its  title  to  the  property, 
had,  at  different  times  within  the  20  years  that  these  paths  had 
been  so  used,  stopped  and  prevented  certain  persons  from  trav- 
eling them,  and  permitting  or  suffering  others  to  use  them,  thus 
denying  the  right  to  the  general  public  to  the  use  of  said  paths. 
On  this  state  of  the  evidence,  which  was  undisputed,  no  pre- 
sumption of  dedication  to  the  public  could  arise.  There  was 
no  evidence  that  the  deceased  was  there  by  invitation  of  the 
defendant,  nor  was  there  an>r  evidence  that  the  deceased  had 
or  claimed  for  himself  any  easement  in  said  paths.  On  these 
facts,  if  not  a  trespasser,  he  was  there  by  bare  sufferance. 
These  facts  are  undisputed,  and  upon  them  the  court  should 
have  eiven  the  general  affirmative  charge  requested  by  the 
defendant.  It  is  a  principle  of  law,  founded  on  reason  as  well 
as  authorities,  that  where  a  landowner  suffers  persons  to  cross 
his  lands  without  any  express  or  implied  invitation  on  his 
Dart,  and  such  person  wanders  out  of  the  beaten  paths  and 
falls  into  a  pit,  the  landowner  is  without  fault  or  blame,  and 
cannot  be  made  liable  in  damages.  Railroad  Co.  v.  Martin, 
14  Xeb.  295,  15  N.  W.  696;  Sweeny  v.  Railroad  Co.,  10  Allen, 
368;  Railroad  Co.  v.  Griffin,  100  Ind.  221. 

As  to  the  third  ground  of  the  motion,  it  was  shown  by  the 
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affidavit  of  the  clerk  that  the  brief  of  defendant's  counsel  was 
accidentally  placed  in  the  file  of  papers  which  was  given  to 
the  jury  upon  their  retirement  to  consider  of  their  verdict.  It 
was  also  shown  by  the  affidavits  of  all  the  jurors  that  this  brief 
of  counsel  was  not  considered  or  examined  by  the  jury ;  that 
it  did  not  have  any  influence  or  effect  upon  their  verdict ;  that 
the  cause  was  decided  by  the  jury  solely  upon  the  facts  offered 
in  evidence  and  the  charge  of  the  court.  There  was  no  evi- 
dence imputing  any  improper  motive  to  the  defendant,  or  to 
any  one  connected  with  the  case,  in  the  brief's  getting  into 
the  file  of  papers  which  were  carried  out  by  the  jury.  Under 
these  facts,  the  case  is  brought  within  the  doctrine  of  Clay  v. 
City  Council,  102  Ala.  299,  14  South.  646.  As,  in  the  opinion 
of  this  court  on  the  undisputed  facts,  the  general  charge  re- 
quested by  the  defendant  should  have  been  given,  it  is  im- 
material and  unimportant  whether  the  two  written  charges 
given  at  the  request  of  defendant  upon  a  particular  phase  of 
the  evidence  were  erroneous  or  not;  for,  if  error,  it  was  man- 
ifestly error  without  injur)'.  For  the  reasons  stated  above, 
the  judgment  of  the  court  in  granting  a  new  trial  must  be  re- 
versed, and  a  judgment  will  be  here  rendered  denying  the 
motion.     Reversed  and  rendered. 


Chicago,  B.  &  Q.  R.  Co.  v.  Yost. 

{Supreme  Court  0/ Nebraska.) 
[85  N.  W.  Rep.  561.] 

Effect  of  Contributory  Negligence  in  Failing  to  Look  for  Trains.* — It 
is  the  duty  of  one  who  is  about  to  step  upon  a  railroad  track  to  look  in 
each  direction  to  ascertain  whether  a  train  is  coming-,  and,  if  his  failure 
so  to  do,  results  in  his  injury,  he  cannot  recover  therefor. 

Law  of  Case. — Questions  decided  on  a  former  review  become  the  law 
of  the  case. 

Reversal. — On  reversing-  a  cause,  it  is  within  the  discretion  of  the 
appellate  court  to  either  render  such  judgment  as  should  have  been 
rendered  by  the  lower  court,  or  to  remand  the  cause  for  a  new  trial,  or 
with  instructions  to  enter  judgment  without  a  second  trial. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  York  county ;  Good,  Judge. 

Action  by  Anthony  Yost  against  the  Chicago,  Burlington, 
&  Quincy  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

F.  C.  Power,  J.  W.  Deweese,  and  F.  E.  Bishop,  for  plain- 
tiff in  error. 

Geo.  B.  France,  Merton  Meeker,  and  Bates  &  Kirkpatrick, 
for  defendant  in  error. 

NORVAL,  C.  J.  This  cause  was  before  us  at  a  prior  term, 
and  an  opinion  reversing  the  judgment  and  remanding  the 
cause  is  reported  in  56  Neb.  439,  76  N.  W.  901.     On  the  second 

♦Smith  v.  Boston  &  M.  R.  R.  (N.  H.),  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
320,  and  foot-note,  321. 
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trial,  plaintiff  again  recovered  judgment,  which  is  before  us 
for  review.  The  former  judgment  was  reversed  for  the  reason 
that  the  evidence  of  plaintiff  conclusively  showed  that  he  was 
guilty  of  contributory  negligence,  which  was  the  proximate 
cause  of  the  injury.  On  the  second  trial  the  evidence  was 
more  definite  and  explicit  regarding  several  matters  discussed 
in  the  former  opinion.  For  instance,  there  is  now  a  conflict 
of  evidence  as  to  whether  at  the  time  of  the  accident  the  wind 
was  blowing  from  a  northerly  or  a  southerly  direction.  On 
the  first  trial  the  evidence  was  not  conflicting,  but  was  to  the 
effect  that  it  was  from  the  south.  This  was  discussed  at  some 
length  by  the  commissioner  who  wrote  the  opinion  as  bear- 
ing upon  the  question  of  whether  it  was  possible  for  the  plain- 
tiff to  have  seen  the  approaching  engine  which  caused  his 
injury  in  time  to  have  avoided  it.  The  evidence  on  the  last 
trial  was  also  more  explicit  regarding  his  actions  from  a  time 
immediately  after  the  gravel  train  passed  him  to  the  instant 
of  time  at  which  he  received  his  injuries.  It  is  now  quite 
clear  that  at  the  moment  the  gravel  train  passed  him  he  was 
standing  at  the  bottom  of  the  fill,  which  at  this  point  is  about 
six  feet  high,  and  was  distant  some  twelve  feet  from  the  track. 
He  testifies  that  immediately  after  the  gravel  train  passed 
him,  going  to  the  west,  he  looked  toward  the  east,  but  saw 
nothing  approaching  him  from  that  direction.  At  that  in- 
stant he  started  to  ascend  the  fill  for  the  purpose  of  returning 
to  his  work  upon  the  track  at  the  top  of  the  fill.  From  the 
time  he  started  to  return  to  his  work  he  did  not  again  look 
east,  and  was  struck  by  the  switch  engine,  which  came  from 
that  direction.  The  engine  struck  him  immediately  after  he 
reached  the  track.  He  had  approached  the  track  from  the 
south.  He  says  that  as  he  ascended  the  inclined  plane  which 
made  the  side  of  the  fill  he  did  not  look  to  the  east,  but  (to  use 
his  own  language)  "was  looking  where  I  was  stepping  going 
up  to  my  work, ' '  and  did  not  look  to  the  east  after  he  reached 
the  top  of  the  fill.  There  is  also  disclosed  by  the  evidence  the 
fact  that  immediately  east  of  the  point  where  he  was  injured 
there  was  a  "wing  fence,"  which  crossed  the  right  of  way  on 
the  south  side  of  the  track,  and  extended  to  the  south  end  of  the 
ties,  where  there  is  a  cattle  guard  usual  at  railroad  crossings. 
This  fence  was  about  six  feet  high,  and  consisted  of  fencing 
boards  nailed  upon  posts,  the  intervening  cracks  between  the 
boards  being  about  six  inches  wide.  About  five  feet  before 
this  fence  reached  the  track,  its  top  slanted  down  to  the  ends 
of  the  ties,  or  edge  of  the  cattle  guard.  He  testifies  that  this 
fence,  with  the  accompanying  smoke  and  dust  of  the  train 
which  had  just  passed,  and  the  embankment  and  curve  of  the 
track,  prevented  him  from  seeing  the  approaching  engine, 
when  he  looked  while  standing  at  the  bottom  of  the  fill.  It 
is  clear,  however,  that  after  he  reached  the  top  of  the  fill,  and 
before  he  went  upon  the  track,  his  head  was  above  the  level 
of  the  fence,  which  at  that  point  slopes  down,  as  before  ex- 
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plained ;  also  that,  unless  the  dust  and  smoke  interfered,  he 
had  an  unobstructed  view  of  the  track  to  the  east  from  ioo  to 
575  feet.  There  is  nothing  in  the  evidence  that  would  justify 
any  reasonable  man  in  believing  that  the  dust  and  smoke  could 
possibly  have  prevented  him  from  seeing  an  approaching  en- 
gine over  the  whole  of  that  distance  had  he  looked  to  the 
east  after  he  climbed  the  grade  and  reached  the  level  of  the 
track.  He  did  not,  therefore,  on  the  second  trial,  place  him- 
self in  any  better  position  than  on  the  first.  Regarding  the 
latter,  this  court  held  that,  while  he  testified  that  he  looked 
to  the  east  before  he  went  upon  the  track,  and  saw  nothing, 
the  evidence  and  surrounding  circumstances  were  conclusive 
that,  if  he  did  look,  he  failed  to  use  his  sense  of  sight.  On 
the  second  trial  he  merely  shows  that  at  the  time  he  looked 
it  was  impossible,  owing  to  the  existence  of  the  wing  fence, 
the  dust  and  smoke  of  the  passing  train,  and  the  contour  of 
the  ground  immediately  east  of  him,  for  him  to  see  the 
approaching  engine.  But  the  evidence  is  clear  that,  had  he 
looked  to  the  east  after  he  ascended  the  embankment,  he 
would  have  encountered  no  obstacle  to  his  vision,  short  of 
the  curve  ioo  to  575  feet  distant,  which  could  possibly  have 
prevented  him  from  seeing  the  engine  which  injured  him. 
This  evidence  then  obviously  strengthens  the  former  opinion 
of  this  court,  for  it  discloses  the  reason  why  plaintiff  did  not 
see  the  approaching  engine  when  he  looked.  It  shows  con- 
clusively that  he  had  ample  opportunity  to  see  it  had  he  ex- 
ercised ordinary  care  in  looking  when  his  eyesight  would  have 
availed  him  to  see  his  danger  in  time  to  avoid  it.  The  former 
opinion  being  the  law  of  the  case  (Mead  v.  Tzschuck,  57  Neb. 
615,  78  N.  W.  262;  Wittenberg  v.  Mollyneaux,  59  Neb.  203, 
80  N.  W.  824;  Hayden  v.  Frederickson,  59  Neb.  141,  80  N. 
W.  494;  Drug  Co.  v.  Teasdall,  59  Neb.  150,  80  N.  W.  488),  it 
is  necessary  to  again  reverse  the  judgment,  and  remand  the 
cause  for  further  proceedings. 

Counsel  insists  that  it  is  the  duty  of  the  court  to  render 
judgment  for  defendant  under  section  594  of  the  Code  of  Civil 
Procedure,  where  it  is  permitted  to  this  court,  on  reversal  of 
a  cause,  in  its  discretion  to  proceed  to  render  such  judgment 
as  the  court  below  should  have  entered,  or  to  remand  it  for 
judgment.  As  this  is  a  cause  for  the  particular  cognizance  of 
a  jury,  and  as  we  are  unable  to  foresee  what  further  evidence 
may  be  adduced  on  another  trial,  we  are  inclined  to  the  belief 
that  the  ends  of  justice  will  be  more  surely  accomplished  by 
awarding  a  new  trial.  Porter  v.  Banking  Co.,  40  Neb:  274, 
58  N.  W.  721.  The  judgment  is  therefore  reversed,  and  the 
cause  remanded.     Reversed  and  remanded. 
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{Supreme  Court  of  Minnesota,  May  j,  1901.) 
[85  N.  W.  Rep.  935.] 

Accident  at  Railroad  Crossing— Contributory  Negligence.* — Held,  in 
an  action  brought  to  recover  for  injuries  received  by  plaintiff  in  a  colli- 
sion with  one  of  defendant's  trains,  that  it  was  conclusively  shown  that 
the  former  was  guilty  of  such  contributory  negligence  as  would  pre- 
vent him  from  recovering. 

< Syllabus  by  the  Court.) 

Appeal  from  district  court,  Anoka  county:  A.  E.  Giddings, 
Judge. 

Action  by  Anton  Schmidt  against  the  Great  Northern  Rail- 
way Company.  Verdict  for  plaintiff.  From  an  order  refusing 
a  new  trial,  defendant  appeals.     Reversed. 

W.  E.  Dodge,  for  appellant. 
F.  D.  Larrabee,  for  respondent. 

COLLINS,  J.  In  an  action  to  recover  damages  received 
by  the  plaintiff  in  a  collision  with  one  of  the  defendant's 
trains,  he  obtained  a  verdict,  and,  defendant's  motion  for  a 
new  trial  being  denied,  an  appeal  has  been  taken  to  this  court. 
The  collision  was  about  10  o'clock  a.  m.,  February  20,  1899, 
at  a  crossing  of  a  street  in  the  village  of  Osseo,  just  west  of 
defendant's  station  house.  The  plaintiff,  with  his  wife,  was 
riding  in  a  top  buggy,  the  top  being  down,  driving  a  single 
horse.  The  street  crosses  the  railway  at  an  angle  of  about 
33  deg.  The  plaintiff  was  driving  in  a  northwesterly  direction, 
while  the  train  was  running  westerly.  The  day  was  clear  and 
pleasant  with  a  little  wind  from  the  southeast  direction.  The 
country  in  the  vicinity  of  this  crossing,  and  for  more  than  a 
mile  to  the  east  was  practically  level,  the  grade  of  the  street 
being  from  two  to  four  feet  below  that  of  the  railway.  Going 
towards  the  crossing,  the  plaintiff  first  drove  over  a  side  track, 
and  then  came  to  the  main  track,  14  feet  distant,  from  center 
to  center,  upon  which  the  train  was  running.  This  train 
,  consisted  of  nine  coaches  and  the  engine  and  tender,  its  entire 
length  being  635  feet.  This  was  a  regular  train,  known  as  the 
14 Flyer,"  and  did  not  stop  at  Osseo.  From  the  top  of  the 
rails  to  the  top  of  the  boiler  of  the  engine  was  12  feet  and  2 
inches;  to  the  top  of  the  cab,  13  feet  and  4  inches.  From 
the  top  of  the  rails  to  the  top  of  the  coaches  was  14  feet  and 
2  inches.     The  track,  running  almost  due  east  and  west,  was 

*A*  to  whether  failure  to  obey  statutory  requirements  in  regard  to 
signals  and  speed  at  crossings  is  negligence  per  se,  see  Georgia  R.  &  B. 
Co.  v.  Clary  (6a.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  and  extensive  note, 
857  et  seq. 

As  to  whether  a  railroad  company  is  liable  for  a  crossing  accident 
where  there  was  contributory  negligence,  excessive  speed  and  absence  of 
statutory  signals,  see  Crawford  v.  Chicago  G.  W.  Ry.  Co.  (Iowa).  16 
Am.  &  Eng.  R.  Cas.,  N.  S.,  628,  and  note,  630  et  seq. 
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straight  for  more  than  a  mile  east  of  the  place  of  the  accident. 
The  plaintiff  testified  that  his  horse  was  a  verv  slow  walker, 
and  as  he  approached  the  crossing  was  not  walking  to  exceed 
two  miles  an  hour.  The  speed  of  the  train  was  fixed  by  plain- 
tiff's witnesses  at  40  or  50  miles  an  hour;  so,  taking  the  most 
favorable  view  of  the  testimony  on  this  point  for  plaintiff,  the 
train  was  running  25  times  as  fast  as  he  was  driving.  As  a 
reason  why  he  did  not  see  its  approach,  plaintiff  claimed  that 
there  were  several  obstructions  which  prevented  a  full  view  of 
the  track  to  the  east,  consisting  of  four  freight  cars  standing 
together,  each  33  feet  in  length,  and  a  fifth  freight  car  further 
east,  and  wholly  disconnected  from  the  other  four.  His  wit- 
nesses located  the  westerly  car  of  the  four  as  partly  in  the 
street,  and  within  a  few  feet  of  where  wagons  crossed  the  rails, 
and  the  single  car  several  feet  east  of  the  others. 

Defendant's  witnesses  located  the  cars  which  stood  together 
as  entirely  east  of  the  street,  50  feet  at  least  from  where 
wagons  usually  crossed  the  rails,  but  the  nearer  these  cars  were 
to  where  plaintiff  crossed  the  greater  would  be  his  range  of 
vision  to  the  east,  except  when  he  was  directly  behind  them, 
and  the  better  his  opportunity  for  seeing  a  train  1,200  or 
1,500  feet  away. 

We  assume,  in  considering  the  case, -that  plaintiff's  witnesses 
were  correct,  and  that  the  four  cars  encroached  upon  the  street, 
were  within  a  few  feet  of  the  wagon  track,  extended  over  132 
feet  east  of  the  east  end  thereof,  and  were  of  the  height  and 
width  of  ordinary  freight  cars.  The  single  car  referred  to 
was  of  the  same  length,  height,  and  width.  The  other 
obstruction  upon  which  plaintiff  relied  was  a  cattle  yard 
999  feet  to  the  east  of  the  street  crossing.  This  yard  was 
from  50  to  60  feet  square,  6  feet  in  height,  made  of  fence 
boards  6  inches  wide,  with  6-inch  spaces.  From  this 
yard,  extending  to  the  side  track,  a  few  feet  distant,  was  a 
cattle  chute,  and  this  was  higher  than  6  feet.  It  appears 
from  the  photographs  to  have  been  at  least  9  feet  in  height. 
The  chute  was  made  of  the  same  material  and  with  the  same 
spaces.  There  were  three  or  four  lengths  of  snow  fence  in  the 
vicinity,  but  the  testimony  would  not  justify  the  conclusion 
that  this  fence  in  any  way  interfered  with  plaintiff's  view  to 
the  east,  from  which  direction  the  train  came.  The  obstruc- 
tions relied  upon  as  preventing  plaintiff  from  seeing  the  train 
were,  therefore,  the  cars  and  the  cattle  yard. 

It  is  contended  on  behalf  of  the  defendant  that  the  testi- 
mony did  not  warrant  a  finding  that  its  employees  were  negli- 
gent in  failing  to  give  the  statutory  signals  as  the  train 
approached  the  crossing,  and  it  is  also  contended  that,  from 
the  evidence,  it  clearly  appeared  that  the  plaintiff  drove  upon 
the  crossing  in  broad  daylight,  with  an  unobstructed  view, 
without  exercising  proper  precautions  for  his  own  safety  by 
looking  and  listening,  and,  because  guilty  of  contributory 
negligence,   he  cannot    recover;    there    being    no  evidence 
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tending  to  show  that  the  injury  was  willfully  caused  by  the  men 
in  charge  of  the  engine. 

We  are  not  required  to  pass  upon  the  contention  of  the 
counsel  that  the  testimony  does  not  justify  the  finding  of  the 
jury  as  to  the  giving  of  the  signals.  We  therefore  do  not  stop 
to  consider  this  claim,  but  proceed  upon  the  assumption  that 
defendant's  negligence  in  this  respect  was  fully  established, 
and  on  this  feature  of  the  case  that  plaintiff  was  entitled  to 
recover. 

This  brings  us  to  a  consideration  of  the  contention  that 
plaintiff's  contributory  negligence  was  conclusively  proven, 
and  was  of  such  a  character  as  to  preclude  any  recovery  for 
injuries  sustained.  This  is  a  defense  which  we  always 
approach  with  an  inclination  to  sustain  a  verdict  to  the  con- 
trary, if  the  matter  is  fairly  open  to  discussion  or  doubt.  But 
if  it  is  not,  and  physical  facts  meet  and  overcome  verbal  testi- 
mony, it  is  incumbent  upon  us  to  so  hold,  if  we  are  to  prop- 
erly perform  a  sworn  duty.  In  this  case  we  have  examined 
the  evidence  with  great  care,  and  are  compelled  to  say  that  it 
conclusively  appears  that  the  defendant  was  guilty  of  contrib- 
utory negligence,  and  the  jury  should  have  so  found.  The 
train  was  to  plaintiff's  right  as  he  approached  the  crossing. 
Nothing  intervened  as  he  drove  towards  the  freight  cars. 
The  country  was  open,  and  the  railway  tracks  were  upon  a 
slight  embankment,  a  little  elevated  above  the  wagon  road. 
From  any  point  on  the  street  within  500  feet  of  the  crossing 
an  approaching  train  could  be  seen  by  any  man  in  possession 
of  his  faculties,  as  was  the  plaintiff,  until  he  had  passed 
behind  the  cars  upon  the  side  track,  within  less  than  25  feet 
of  the  place  of  the  collision.  The  cattle  yard,  about  1,000 
feet  east,  was  not  over  60  feet  square,  and  the  fence  around 
it  was  but  6  feet  high.  The  space  between  the  boards  was 
such  that  the  lower  part  of  a  train  could  be  seen  as  it  came 
from  the  east,  while  the  upper  part  of  the  engine  and  cars, 
over  600  feet  in  length,  projected  more  than  8  feet  above  the 
yard  proper,  and  more  than  5  feet  above  the  chute,  which 
extended  from  the  yard  to  the  side  track. — a  very  few  feet.  This 
mass  of  machinery  and  car  structure  was  in  sight  beyond  the 
cattle  yard  when  the  plaintiff  drove  along  the  street,  and  it 
must  have  emerged  from  behind  this  slight  obstruction  when 
plaintiff  was  25  feet,  at  least,  from  the  freight  cars,  and  about 
jO  feet  from  the  point  of  danger,— the  crossing  itself.  That 
a  train  of  this  kind  could  be  seen  when  at  the  cattle  yard,  and 
beyond,  by  a  person  standing  or  sitting  in  a  buggy,  50  feet  from 
where  the  train  struck  plaintiff,  was  conclusively  shown  at  the 
trial  by  verbal  testimony  as  well  as  by  photographs,  and  no 
attempt  was  made  to  contradict  this  proof.  To  go  a  little 
further  into  details,  when  the  plaintiff  was  100  feet  from  the 
crossing  the  train  must  have  been  about  2, 500  feet  to  the  east, 
and  when  he  was  50  feet  from  the  crossing  the  engine  was 
about  opposite   the  cattle  yard.     Then  for  at  least  600  feet 
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the  train  was  in  full  view.  If  we  take  the  plaintiff's  estimate 
of  the  rate  at  which  his  horse  was  walking,  and  the  speed  with 
which  the  train  moved,  the  freight  cars  could  not  have 
obstructed  his  range  of  vision,  and  prevented  him  from  see- 
ing the  train,  until  he  was  within  25  feet  of  the  main  track, — 
just  as  he  was  passing  behind  them.  Had  he  looked  to  the 
east  when  in  close  proximity  to  these  cars,  immediately  be- 
fore he  drove  behind  them,  nothing  could  have  prevented  his 
seeing  the  engine  and  cars  rapidly  approaching  the  street 
crossing,  and  within  1,000  feet. 

It  is  useless  to  claim  that  a  train  of  this  height,  and  over  600 
feet  in  length,  could  be  concealed  behind  the  cattle  yard,  or 
behind  the  four  stationary  cars,  extending  up  the  track  about 
135  feet,  and  the  other  detached  cars  still  further  east,  or  that 
either  could  obstruct  the  view  so  as  to  prevent  its  being  seen, 
in  whole  or  in  part.  There  is  no  escaping  the  conclusion 
that  if  the  plaintiff  did  not  see  the  train  it  was  through  his 
own  fault  It  was  there,  and  must  have  been  visible.  The 
obstructions  could  not  hide  it  because  they  were  insufficient 
in  size,  and  this  was  demonstrated  to  an  absolute  certainty 
on  the  trial  by  evidence  which  plaintiff  made  no  effort  to  over- 
come or  explain  away.  These  obstructions  were  known  to 
plaintiff;  for  before  he  passed  behind  the  cars  on  the  side  track 
he  talked  with  his  wife  about  the  use  to  which  they  were 
to  be  put  at  the  station.  The  law  imposed  upon  him  the 
exercise  of  common  prudence,  the  duty  of  looking  and  listen- 
ing before  passing  in  rear  of  these  cars,  and  it  conclusiveb" 
appears  that  he  failed  either  to  perform,  or  to  properly  per- 
form, this  duty.  It  is  true  that  he  testified  that  he  looked  to 
the  east  after  he  passed  to  a  point  where  he  could  see  beyond 
the  cattle  yard,  but  the  manner  in  which  the  testimony  was 
given  and  his  hesitancy  in  this  respect  is  shown  by  the  record. 
When  counsel  asked  if  there  was  a  train  in  sight  to  the  east, 
as  he  looked,  the  answer  was.  "No,  sir;  there  was  not." 
Then  ensued  the  following  colloquy:  "Q.  Did  you  look?  A. 
Well,  I  suppose  so ;  for  I  always  look  for  a  train  whenever  I 
cross  the  track.  Q.  Well,  did  you  look?  A.  I  think  that  I 
did.  Q.  Did  you  look?  A.  Yes,  sir;  I  did."  Testifying  as  to 
his  approach  to  the  crossing,  the  questions  and  answers  were 
as  follows:  "Q.  Did  you  look  to  the  east  as  you  approached 
the  crossing?  A.  I  suppose  that  I  did.  Q.  Did  vou  look 
through  there  to  the  east?  A.  I  think  I  did.  Q.  Is  there  any 
doubt?  A.  No,  sir;  there  is  not."  The  testimony  of  the 
plaintiff's  wife  was  equally  as  hesitating,  as  will  be  seen  from 
the  following  excerpt  from  the  record:  "Q.  At  the  time  that 
you  were  approaching  did  you  look  to  the  east  to  see  if  there 
was  a  train  coming?  A.  Well,  I  never  cross  a  track  or  go  near 
a  track  without  looking  to  see  if  there  is  a  train  coming.  Q. 
Well,  did  you  upon  this  occasion?  A.  Well,  I  most  certainly 
did,  because  I  never  cross  a  track  without  looking."  This 
kind  of  argumentative  testimony,  and  the  evident  hesitation 
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of  plaintiff  and  his  wife  about  stating  positively  that  they  paid 
any  attention  to  the  coming  of  a  train,  suggests  that  they  were 
in  doubt,  and  were  reluctant  in  expressing  themselves  without 
qualification ;  for  until  closely  pressed  by  counsel  their  only 
reason  for  asserting  that  they  did  look  was  because  of  their 
common  practice  to  do  so.     And  it  must  not  be  forgotten 
that,  according  to  plaintiff's  testimony,    the  wind  was  fav- 
orable to  his  hearing  the  train.     It  was  from  the  southeast,  as 
before  stated.     No  attempt  was  made  to  show  why  it  was 
not  heard  as  it  came  over  the  rails  upon   frozen  ground. 
Under  these  circumstances,  we  cannot  indorse  and  uphold  the 
verdict  by   affirming  the  order  appealed  from.     It   must   be 
reversed  upon  the  ground  that  plaintiff's  contributory  negli- 
gence was  conclusively  established.     The  case  is,  on  the  facts, 
precisely  like  that  of  Lammers  v.   Railway  Co.  (Minn.)  84 
N.  W.  728,  in  which  it  was  strongly  intimated  that  the  plain- 
tiff's husband,  who  was  driving  the  team  when  that  accident 
occurred,  could  not  possibly  maintain  an  action  for  damages 
received  by   him   at   the   same   time,   because  guilty  of  con- 
tributory negligence.     Order  reversed,  and  a  new  trial  granted. 


In  re  Mayo's  Estate. 
Ex  parte  Northeastern  R.  Co. 

{Supreme  Court  0/ South  Carolina,  April  18,  /go/.) 

[38  S.  E.  Rep.  634.] 

Jurisdiction — Probate  Court — Railway  Company  Liable  for  Death  of 
intestate  Cannot  Contest.— Under  Code  Proc.  §  49,  providing  that  the 
jurisdiction  assumed  by  any  probate  court,  so  far  as  it  depends  on  the 
place  of  residence,  shall  not  be  contested  in  any  suit  or  proceeding, 
except  in  an  appeal  from  the  probate  court  in  the  original  case,  or  when 
the  want  of  jurisdiction  appears  on  the  record,  a  railroad  company 
responsible  for  the  death  of  an  intestate  cannot  attack  the  appointment 
of  an  administrator  for  a  decedent's  estate,  no  want  of  jurisdiction 
appearing  on  the  record. 

Death  by  Wrongful  Act— Statutory  Right  of  Action  as  Asset  of  Estate.* 
—Rev.  St.  §  2315,  provides  that  whenever  the  death  of  a  person  shall  be 
caused  by  tbe  wrongful  act  or  neglect  of  another,  and  the  act  or  neglect 
is  such  as  would  have  entitled  the  injured  party  to  recover  damages  if 
death  had  not  ensued  in  such  case,  the  person  or  corporation  causing 
the  injury  shall  be  liable  to  an  action  for  damages.  Section  2316  pre- 
scribes that  such  action  shall  be  brought  by  the  administrator  or  execu- 
tor for  the  benefit  of  the  husband  or  wife  and  children  of  the  deceased  ; 
2nd  section  2318  bars  such  action  where  the  injured  person  had  brought 
an  action  for  such  injuries  which  had  proceeded  to  trial  and  final 
judgment.  Held,  that  the  cause  of  action  given  the  administrator  or 
executor  for  the  negligent  killing  of  a  person  was  a  new  statutory 
action,  and  not  a  mere  survival  of  the  action  which  the  deceased  might 
hare  broug'bt  for  the  injuries,  and  hence  is  an  asset  only  enforceable 
by  the  administrator  or  executor,  and  the  proceeds  distributable  by  the 
administrator  under  statutory  direction  sufficient  to  support  the  grant 
of  administration. 

•See  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  634  etseq. ;  3  Rap.  &  Mack's 
Dig.  744  et  seq. ;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  558  et  seq. 
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Same — Foreign  Laws.* — Where  a  resident  of  Florida  was  negligently 
killed  by  a  railroad  company  in  South  Carolina,  a  contention  that 
administration  to  enforce  the  statutory  right  of  action  against  the 
railroad  company  for  such  killing  should  be  granted  in  Florida  was 
without  force,  since  the  court  did  not  know  whether  or  not  such  an 
action  was  enforceable  in  Florida. 

McIvkr,  C.  J.,  dissenting. 

Appeal  fiom  common  pleas  circuit  court  of  Florence  county ; 
George  VV.  Gage,  Judge. 

Petition  by  the  Northeastern  Railway  Company  for  the  rev- 
ocation of  letters  of  administration  granted  to  J.  W.  McCown 
on  the  estate  of  James  M.  Mayo,  deceased.  From  a  judg- 
ment refusing  to  revoke  such  letters,  petitioner  appeals. 
Affirmed. 

The  following  is  the  petition  of  appellant,  referred  to  in  the 
dissenting  opinion : 

"The  Northeastern  Railroad  Company,  petitioner  herein, 
respectfully  shows  to  this  court:  (i)  That  your  petitioner  is 
a  railroad  corporation  duly  organized  under  the  laws  of  the 
state  of  South  Carolina,  carrying  on  the  business  of  a  com- 
mon carrier  on  its  line  of  road  in  this  state.  (2)  That  hereto- 
fore, on  the  24th  day  of  November,  1897,  J.  W.  McCown  filed 
his  petition  in  this  court  in  the  above-entitled  proceeding, 
praying  that  letters  of  administration  be  granted  him  by  this 
court  upon  the  estate  of  James  M.  Mayo,  deceased,  a  copy  of 
which  petition  is  hereto  annexed  as  a  part  hereof.  (3)  That 
on  the  16th  day  of  December,  1897,  by  final  order  or  judgment 
of  this  court,  letters  of  administration  were  granted  in  the 
above-entitled  proceeding  to  the  said  J.  W.  McCown.  las 
administrator  upon  the  estate  of  the  said  James  M.  Mayo, 
styled  and  recited  in  said  judgment  as  'late  of  Florence  county, ' 
and  the  said  J.  W.  McCown  on  the  said  16th  day  of  December, 
1897,  took  the  usual  oath  prescribed  for  administrators,  as 
will  appear  by  a  copy  of  the  said  judgment  and  oath  hereto 
annexed  as  a  part  hereof.  Said  judgment  so  rendered  and 
said  letters  so  issued  were  granted  upon  the  said  ex  parte 
application  of  the  said  J.  W.  McCown.  (4)  That  the  said 
James  M.  Mayo,  at  the  time  of  his  death,  on  the  12th  day  of 
June,  1897,  was  not  a  resident  or  inhabitant  of  this  state,  nor 
a  citizen  thereof,  but  at  the  time  of  his  death,  and  long  prior 
thereto,  was  a  resident,  an  inhabitant,  and  a  citizen  of  the 
state  of  Florida,  with  his  residence  in  the  city  of  Ocala,  county 
of  Marion,  in  said  state  of  Flordia.  (5)  That  the  said  James 
M.  Mayo  died  intestate,  leaving  no  estate  or  property  of  any 
description,  real  or  personal,  within  the  limits  of  the  state  of 
South  Carolina,  or  within  the  jurisdiction  of  this  court,  either 
at  the  time  of  his  death,  or  at  the  time  of  the  grant  of  said 
letters  of  administration,  or  since.  (6)  That  it  is  alleged  in 
the  said  petition  of  the  said  J.  W.  McCown  that  the  said  James 

♦See  Chicago  &  E.  I.  R.  Co.  v.  Rouse  (111.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  706,  and  notes,  711  et  seq. 
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M.  Mayo  died  intestate,  leaving  his  widow  and  children  named 
in  said  petition  residents  of  the  state  of  Florida,  and  that  he 
left  ho  property  within  the  jurisdiction  of  this  court.  (7) 
That  the  said  J.  W.  McCown,  so  styling  himself  as  adminis- 
trator of  the  estate  of  said  James  M.  Mayo,  on  or  about  the 
27th  day  of  December,  1897,  commenced  an  action  as  such 
against  your  petitioner  for  the  sum  of  twenty-five  thousand 
dollars  damages  in  the  court  of  common  pleas  for  the  county 
of  Florence  for  the  alleged  negligent  killing  of  said  James  M. 
Mayo  by  your  petitioner  in  the  city  of  Florence  on  the  12th 
day  of  June,  1897,  in  which  action  it  is  alleged  by  the  said  J. 
W.  McCown  that  the  said  James  M.  Mayo  'was  a  stranger  in 
the  city  of  Florence.'  Your  petitioner  has  appeared  and 
answered  the  complaint  in  said  action,  and  your  petitioner 
alleges  that  the  death  of  the  said  James  M.  Mayo  was  not 
caused  by  the  negligence  of  your  petitioner,  as  alleged  on  the 
complaint  of  said  action.  By  an  order  in  said  cause,  made  on 
the  8th  of  February,  1899,  the  place  of  trial  of  said  action  was 
changed  from  the  county  of  Florence  to  the  county  of  Wil- 
liamsburg in  this  state,  and  said  cause  is  now  pending  in  said 
court.  (8)  Your  petitioner  was  not  a  party  to  the  proceed- 
ings herein  culminating  in  the  grant  of  said  administration  to 
the  said  J.  W.  McCown,  and  had  no  notice  thereof,  but  said 
order  was  made  and  said  letters  were  granted  solely  upon  the 
ex  parte  application  of  the  said  J.  W.  McCown.  unsupported 
by  any  evidence  showing  or  tending  to  show  that  the  said 
James  M.  Mayo  was  either  a  resident  or  an  inhabitant  of  the 
county  of  Florence,  or  had  any  propertv  or  estate  therein  to 
be  administered  upon  or  within  the  jurisdiction  of  this  court. 
(9)  Your  petitioner  is  interested  in  said  final  order  made  herein 
appointing  the  said  J.  W.  McCown  administrator  of  the  estate 
of  the  said  James  M.  Mayo,  and  is  and  will  be  injured  thereby. 
The  said  final  order  and  said  letters  of  administration  so  made 
and  granted  are  illegal,  null  and  void,  and  this  court  was 
without  jurisdiction  to  issue  the  same.  Under  the  authority 
of  the  said  illegal  appointment  the  said  J.  W.  McCown  has 
already  put  your  petitioner  to  great  inconvenience,  costs,  and 
expense  by  the  institution  of  the  said  vexatious  suit  for  dam- 
ages. Said  J.  W.  McCown  has  and  can  have  no  power  or 
authority  to  commence  or  prosecute  the  said  action  for  dam- 
ages, which  said  action  can  only  be  broueht  by  the  party  and 
in  the  manner  prescribed  in  section  2316  of  the  Revised  Stat- 
utes (1893)  of  South  Carolina.  Even  if  said  unliquidated 
claim  for  damages  was  a  valid  claim, — which  it  is  not, — such 
claim  is  not  an  asset  of  the  estate  of  the  said  James  M.  Mayo. 
Wherefore  your  petitioner  prays  that  the  said  final  order 
appointing  the  said  J.  W.  McCown  administrator  be  vacated 
and  set  aside,  and  the  said  letters  of  administration  issued 
to  him  be  revoked  and  canceled." 

W.  Huger  Fitz  Simons  and  Willcox  &  Willcox,  for  appellant. 
S.  W.  G.    Shipp,   C.  A.  Woods,   Geo.   Galletly,  and  R.  A. 
Burford,  for  respondent. 
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whether  there  was  any  estate  for  administration,  and  leaving 
out  of  consideration  whether  the  right  of  action  under  the 
statute  is  a  survival  one,  or  whether  such  right  of  action  alone 
would  constitute  a  sufficient  asset  or  property  to  warrant 
administration  in  this  state.  Still  the  finding  that  James  M. 
Mayo  was  a  resident  of  Florence  county,  in  this  state,  at  the 
time  of  his  death,  would  authorize  administration.  Rev.  St. 
§§  2001,  2023.  The  statutes  relating  to  the  grant  of  letters  of 
administration  are  as  follows:  "In  case  any  person  die  in- 
testate, the  judge  of  probate  of  the  county  where  the 
intestate  resided,  or  he  having  no  residence  within  the  state 
in  the  county  where  the  greater  part  of  his  estate  may  be, 
shall  grant  letters  of  administration  of  the  goods,  chattels, 
rights  and  credits  of  such  person  deceased  to  his  or  her  rela- 
tives in  the  following  order,"  etc.  Rev.  St.  1893,  §§  2001  and 
2023  combined.  "The  granting:  of  administration  of  the  estate 
of  any  deceased  person  shall  belong  to  the  judge  of  probate  of 
the  county  where  such  person  was  last  an  inhabitant ;  but  if 
such  person  was  not  an  inhabitant  of  this  state  the  same 
shall  belong  to  the  judge  of  probate  in  any  county  in  which 
the  greater  part  of  his  or  her  estate  may  be. ' '  Code,  §  39. 
It  thus  appears  that  residence  in  Florence  county  alone 
appearing  on  the  face  of  the  record  was  sufficient,  under  sec- 
tion 49,  supra,  to  justify  dismissal  of  appellant's  petition  for 
revocation.  This  particular  question  is  not  to  be  regarded  as 
affected  by  the  following  recital  in  the  decree  of  the  circuit 
court:  "The  fact  is,  Mayo  was  at  the  time  of  his  death  a 
resident  of  the  state  of  Florida,  and  that  was  admitted  by 
counsel  for  the  administration,  as  well  as  by  the  pleadings." 
This  was  a  misapprehension  by  the  circuit  court.  The  plead- 
ings by  the  administrator  resisting  the  application  for  revoca- 
tion of  his  letters  distinctly  declare,  "Not  admitting  any  of 
the  allegations  of  the  petition  [for  revocation]  upon  which 
the  said  order  is  based  which  do  not  appear  on  the  face  of  the 
record  of  the  said  proceedings  in  the  court  resulting  in  the 
judgment  appointing  him  such  administrator,  and  reserving 
the  right  to  answer  the  same,"  and  then  proceeds  to  state 
four  grounds  why  the  petition  should  be  dismissed  upon  the 
record  in  the  probate  court.  Then  as  a  fifth  ground  for  dis- 
missal the  administrator  alleged  that,  "even  if  all  the  allega- 
tions of  the  petition  be  taken  as  true,  it  appears  on  the  face 
thereof  that  respondent's  intestate  left  sufficient  property 
within  the  jurisdiction  of  this  court  to  confer  jurisdiction  to 
grant  said  letters,  "etc.  It  is  only  with  respect  to  this  last 
ground,  which  is  in  the  nature  of  a  demurrer  to  the  petition, 
that  it  can  with  justice  be  said  that  the  administrator  admits 
that  Mayo  was  not  a  resident  of  the  state.  Both  before  the 
probate  court  and  the  circuit  court  the  counsel  for  the 
administrator  contended  that  on  the  face  of  the  record  in 
the  probate  court  in  the  proceedings  for  appointment  of  the 
administrator  no  want  of  jurisdiction  appeared,  and  that  the 
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Northeastern  Railroad  Company  had  not  such  interest  as 
warranted  its  attack  upon  such  judgment*  and  the  question  was 
independent  of  the  next  question  discussed,  and  to  be  deter- 
mined by  the  record  in  the  original  proceedings. 

2.  On  the  other  question  we  agree  with  the  circuit  court 
that,  the  right  of  action  under  the  statute  being  enforceable 
only  by  the  administrator  of  the  intestate,  was  warrant  for  the 
grant  of  administration  by  the  probate  court  of  Florence 
county,  where  the  intestate  was  killed,  and  where  the  rail- 
road company  charged  with  the  negligent  killing  had  its  resi- 
dence, even  though  the  intestate  was  not  a  resident  of  this 
state,  and  owned  no  estate  for  ordinary  administration  in  this 
state  at  the  time  of  his  death.  In  so  holding  we  agree  also 
with  the  circuit  court  and  the  contention  of  appellant  that 
the  act  in  question  is  not  a  revival  of  the  old  cause  of  action 
which  belonged  to  the  intestate,  but  creates  a  new  cause  of 
action  for  the  benefit  of  the  person  named.  This  last  point 
is  only  incidentally  involved  in  the  appeal,  since  the  circuit 
court  so  holds,  and  no  appeal  is  from  that  ruling;  but,  as 
the  appellant  relies  on  this  proposition  as  the  major  premise 
of  the  argument  for  reversal,  we  notice  it.  The  language  of 
the  statute  is  as  follows : 

"Sec.  2315.  Whenever  the  death  of  a  person  shall  be  caused 
by  the  wrongful  act,  neglect  or  default  of  another,  and  the  act, 
neglect  or  default  is  such  as  would  if  death  had  not  ensued 
have  entitled  the  party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  person  or  corporation  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action  for  damages  not- 
withstanding the  death  of  the  person  injured  although  the 
death  shall  have  been  caused  under  circumstances  as  make  the 
killing  in  law  a  felony. 

"Sec.  2316.  Every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  and  children  of  the  person  whose  death 
shall  have  been  so  caused;  and  if  there  be  none  such  then  for 
the  benefit  of  the  heirs  at  law  or  distributees  of  the  person 
whose  death  shall  have  been  so  caused  as  may  be  dependent 
on  him  for  a  support  and  shall  be  brought  by,  or  in  the  name 
of  the  executor  or  administrator  of  such  person,  and  in  every 
such  action  the  jury  may  give  such  damages  as  they  ma}r 
think  proportioned  to  the  injury  resulting  from  such 
death  to  the  parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought,  and  the  amount  so  re- 
covered shall  be  divided  among  the  before-mentioned  parties 
in  such  shares  as  thev  would  have  been  entitled  to  if  the 
deceased  had  died  intestate  and  the  amount  recovered  had 
been  personal  assets  of  his  or  her  estate. 

"Sec.  2317.  All  such  actions  must  be  brought  within  two 
years  from  the  death  of  such  person,  and  the  executor  or 
administrator  plaintiff  in  the  action  shall  be  liable  to  costs  in 
case  there  be  a  verdict  for  the  defendant  or  non-suit,  or  dis- 
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continuance  out  of  the  goods,  chattels  and  lands  of  the  testator 
or  intestate  if  any,  and  if  none  then  out  of  the  proper  goods 
and  chattels  of  such  executor  or  administrator. 

4 'Sec.  2318.  The  provisions  of  the  three  last  preceding  sec- 
tions shall  not  apply  to  any  case  where  the  person  injured  has 
for  such  injury  brought  action  which  has  proceeded  to  trial 
and  final  judgment  before  his  or  her  death.*' 

In  the  case  of  Price  v.   Railroad  Co.,  33  S.  C.  556,  12  S.  E. 

413,  the  court  held  it  competent  for  the  defendant,  in  order  to 
defeat  the  action  by  the  administrator,  to  introduce  in  evi- 
dence a  release  for  the  injury,  executed  by  the  intestate  in  his 
lifetime,  on  the  ground  that  whatever  would  have  barred  the 
intestate  of  recovery  had  he  lived  and  brought  action  would 
bar  his  administrator;  and  on  page  562,  33  S.   C,  and  page 

414,  12  S.  E.,  the  court  used  this  language:  "If  the  purpose 
was  to  create  a  new  and  independent  cause  of  action,  it  is 
a  little  singular  that  the  legislature  should  expressly  provide  as 
it  has  done  in  section  2186  (section  2318,  supra)  for  the  defeat 
of  one  cause  of  action  accruing  to  one  person  by  the  enforce- 
ment of  another  cause  of  action  which  had  accrued  to  another 
person;"  but  the  court  did  not  deem  it  necessary  to  decide 
"  whether  the  statute  gives  a  new  cause  of  action,  or  simply 
continues  the  original  cause  of  action  accruing  to  the  party 
injured,  which  would  otherwise  terminate  with  his  life, 
enlarging  its  scope  so  as  to  embrace  compensation  for  the 
injury  resulting  from  the  death.' '  In  the  case  of  Reed  v. 
Railroad  Co.,  37  S.  C.  42,  16  S.  E.  289,  the  court  held  that 
the  administrator  could  maintain  action  under  the  statute 
notwithstanding  the  death  of  the  intestate  was  instantaneous. 
The  circuit  court  had  ruled  to  the  contrary  on  the  ground  that 
under  the  statute  the  right  of  action  was  not  a  new  action,  but 
a  revival  of  such  action  as  the  intestate  had,  and,  inasmuch  as 
the  intestate's  death  was  instantaneous,  he  had,  while  living, 
no  cause  of  action.  Still  the  court  did  not  expressly  decide 
whether  the  right  of  action  was  a  new  cause  of  action  or  a  re- 
vival of  the  right  of  action  had  by  the  intestate,  although  the 
following  language  by  Mr.  Justice  Pope  at  page  53,  37  S.  C, 
and  page  291,  16  S.  E.,  would  seem  to  imply  that  the  court 
thought  the  action  was  anew  one:  "That  the  act  requires 
the  personal  representative  [administrator  or  executor]  to  sue, 
need  not  trouble  us.  The  legislature  could  as  well  impose 
that  duty  on  the  sheriff  or  the  coroner.  The  proceeds  recov- 
ered are  not  for  creditors  or  the  family  generally,  or  for  the 
legatees,  but  are  strictly  confined  to  certain  members  of  the 
family  of  the  deceased."  In  the  case  of  Lilly  v.  Railroad  Co., 
32  S.  C.  142,  10  S.  E.  932,  the  court  held  it  essential  to  a 
cause  of  action  under  this  statute  to  allege  that  the  intestate 
left  surviving  him  a  wife,  or  children,  or  parents,  or  that  the 
action  was  for  their  benefit;  and  that  to  allow  an  amendment 
alleging  such  facts  would  entirely  change  the  nature  of  the 
action  alleged  in  the  complaint.     And  in  the  case  of  Nohrden 


Am  &  Eng  DEATH  BY  WRONGFUL  ACT  107 

RCas 

In  re  Mayo's  Estate 

v.  Railroad  Co.,  59  S.  C.  107,  37  S.  E.  228,  the  court  held  that 
in  estimating  damages  under  this  statute  the  jury  could  con- 
sider the  wounded  feelings  of  the  beneficiaries  named  resulting 
from  the  death  of  the  person  killed  by  the  wrongful  act  of 
another. 

This  review   of  decided  cases  shows    that    the  trend  of 
decisions  in  this  state  is  towards  the  view  that  the  right  of 
action  under  the  statute  is  a  new  one,  and  not  a  mere  revival. 
This  view,  we  think,  is  the  correct  one.     It  is  true  that  under 
the  statute  the  right  of  action  in  the  administrator  depends 
npon  whether  the  deceased,  if  he  had  lived,  would  have  had 
a  right  to  recover.     Price  v.  Railroad  Co.  and  Reed  v.  Rail- 
road Co.,  supra.     This,  however,  is  the  statutory  condition 
upon  which  the  right  of  recovery  in  the  new  created  action 
is  based,  and  does  not  indicate  that  the  old  cause  of  action  is 
revived  or  carried  forward  into  the  new.     The  absence  of  any 
words  showing  expressly  or  by  necessary  implication  an  in- 
tention to  make  the  action  a  survival  one  indicates  a  contrary 
intent;  for,  in  the  absence  of  such  words,  the  rule   of  the 
common  law  that  actions  ex  delicto  die  with  the  death  of  the 
injured  person  operates.     In  the  next  place,  the  damages  re- 
coverable are  for  only  such  injury  as  results  from  the  death 
to  the  parties  for  whose  benefit  the  action  is  brought,  whereas, 
if  it  were  intended  as  a  survival  action,  the  recovery  would 
very  likely  have  been  confined  to  damages  for  the  loss  and 
suffering  of  the  person  directly  injured.     The  object,  scope, 
and  measure  of  damages  in  the  new  statutory  action  is  wholly 
different  from  the  action  as  it  would  stand  under  the  common- 
law  action    revived.     The  appellant   concedes  that,    if    the 
action  merely  survives  the  intestate,   the  cause   of    action 
would  be  a  sufficient  asset  to  warrant  administration,  but  the 
contention  is  that,  the  action   not  being  a  mere  revival  of  the 
original  action,  but  a  wholly  new  action,  such  right  of  action 
in  the  administration  for  the  benefit  of  the  statutory  benefi- 
ciaries is  not  an  asset  or  property  of  the  intestate  upon  which 
administration  could  be  granted.     It  is  doubtless  true,  as  a 
general  proposition,  that  the  existence  of  assets  of  the  intestate 
in  this  state  is  essential  to  give  the  probate  court  jurisdiction 
to  grant  administration  on  the  estate  of  a  non-resident,  and 
it  is  also  true  that  the  usual  meaning  attached  to  the  word 
"assets"  is  any  property  applicable  to  the  payment  of  debts. 
Bat,  in  view  of  the  statute  under  consideration,  a  broader  sig- 
nification ought  to  be  given  to  the  term  " assets,' '  so  as  to 
include  any  right  of  action  which  cannot  be  enforced  except 
by  the  administrator,  and  which  is  made  distributable  by  the 
administrator  under  statutory  directions.     This  statute  creates 
a  right  which  cannot  be  enforced  except  by  grant  of  admin- 
istration somewhere.     It  is  argued  that  administration  should 
be  granted  in   the  state  where  the  deceased  was  domiciled, 
—Florida  in  this  case.     But  it  does  not  appear  in  the  record 
before  us  what  are  the  statutes  of  Florida  governing  such  a 
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case,  and  there  is  no  presumption  that  the  statutes  of  Florida 
are  like  ours  in  this  matter.  For  all  we  know  to  the  contrary,  it 
may  not  be  possible  in  Florida  to  secure  an  administration  upon 
such  a  claim.  And,  in  case  administration  could  be  obtained  in 
Florida,  the  appointment  there  would  not  authorize  a  suit  by 
the  administrator  in  this  state  in  the  absence  of  a  statute  of 
this  state  permitting  it,  and  there  is  none.  Dial  v.  Gary, 
14  S.  C.  573,  and  other  cases  that  might  be  cited.  We  do  not 
think  the  statute  in  question  was  intended  to  be  dependent 
upon  the  statutes  of  any  other  state  for  its  full  execution,  but 
is  sufficient  in  itself  to  carry  out  its  object.  To  hold  that  a 
foreign  administration  was  proper  or  necessary  in  this  case, 
when  such  administration  need  not  be  enforced  in  this  state, 
would  be  to  hold  the  statute  inapplicable  to  nonresidents, 
especially  to  nonresidents  owning  no  property  in  this  state ; 
whereas  we  think  the  statute  is  in  terms  broad  enough  to  cover 
any  person  resident  or  nonresident  with  or  without  property 
in  this  state.  To  give  such  right  of  action  to  propertyless 
residents,  and  to  deny  its  propertyless  nonresidents  would  be 
a  distinction  which  we  think  was  not  contemplated  by  the 
legislature,  if,  indeed,  such  a  discrimination  would  be  lawful. 
The  statute  is  remedial,  and  should  be  liberallv  construed 
so  as  to  accomplish  its  object.  We  therefore  hold  that  the 
statute  creating  a  right  of  action  which  cannot  be  enforced 
except  by  an  administrator,  and  providing  for  a  special  dis- 
tribution by  said  administrator  of  the  proceeds,  will  warrant 
the  probate  court  of  the  county  where  the  intestate  was  killed 
in  granting  administration  for  the  purpose  of  enforcing  such 
right  of  action.  This  view  is  well  supported  by  authority  in 
other  jurisdictions.  Hutchins  v.  Railroad  Co.  (Minn.)  46  N. 
W.  78;  Findlay  v.  Railroad  Co.  (Mich.)  64  N.  W.  733; 
Woerner,  Adm'n,  §  205.  In  the  case  of  Railroad  Co.  v. 
Bradley  (Neb.)  71  N.  W.  289,  the  court  was  unanimous  in 
holding  that  under  the  authority  of  Railroad  Co.  v.  Lewis,  24 
Neb.  848,  40  N.  W.  401,  2  L.  R.  A.  67,  such  a  cause  of  action 
is  sufficient  to  warrant  the  granting  of  letters  of  administra- 
tion, although  the  proceeds  of  the  action  are  not  to  be  dis- 
tributed according  to  the  usual  course;  but  a  majority  of  the 
court  further  held  that  the  appointment  should  have  been 
made  in  the  domicile  of  the  deceased  nonresident,  since  by 
statute  in  Nebraska  an  administrator  duly  appointed  in  any 
other  state  could  prosecute  an  action  in  Nebraska  in  his 
capacity  as  administrator,  it  being  conceded  by  the  majority 
holding  this  last  view  that,  if  the  law  did  not  permit  a  suit  by 
a  nonresident  or  foreign  administrator,  such  a  state  of  affairs 
would  fix  the  situs  of  the  claim  in  such  manner  that  admin- 
istration must  be  granted  where  the  claim  could  be  reached. 
This  we  understand  to  be  the  holding  of  the  Nebraska  court 
in  the  case  cited,  which  contains  an  interesting  discussion  of 
both  sides  of  the  question  before  us.  So  far  as  we  have  ascer- 
tained, there  are  only  two  cases  to  the  contrary  of  the  view 
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we  have  announced :  Perry  v.  Railroad  Co.,  29  Kan.  420;  and 
Railroad  Co.  v.  Swayne,  26  Ind.  477,  cited  by  the  appellant. 
Since  the  argument  we  have  been  referred  by  appellant  to  the 
case  of  Marvin  v.  Railroad  Co.  (C.  C.)  49  Fed.  436,  as  sup- 
porting his  contention,  but  the  case  was  reversed  by  the  cir- 
cuit court  of  appeals  of  the  Sixth  circuit  (8  C.  C.  A.  21.  59 
Fed.  Qi),  which  court  held  that  the  Kentucky  statute  "giving 
the  personal  representative  a  right  of  action  for  the  wrongful 
death  of  his  decedent  will  not  be  construed  to  confer  such  right 
npon  a  foreign  administrator,  contrary  to  the  common  law 
and  the  established  policy  of  the  state."  See,  also,  on  this 
point,  Railroad  Co.  v.  Brantley,  96  Ky.  297,  28  S.  W.  477,  49 
Am.  St.  Rep.  291,  and  note  on  page  300.  It  must  be  said, 
however,  that  in  Kentucky  the  proceeds  of  such  action  are 
assets  for  creditors,  and  according  to  appellant's  view  in  such 
case  the  right  of  action  is  an  asset  warranting  administration. 
For  this  reason  we  did  not  cite  the  case  of  Brown  v.  Railroad 
Co.  (Ky.)  30  S.  W.  637,  and  cases  from  other  states  where 
the  right  of  action  is  held  to  be  a  survival  of  the  original 
action.     The  judgment  of  the  circuit  court  is  affirmed. 

McIVER,  C.  J.  (dissenting).  While  I  concur  fully  with 
Mr.  Justice  JONES  in  some  of  the  views  which  he  presents, 
I  cannot  agree  with  him  in  the  conclusion  which  he  reaches. 
The  fundamental  inquiry  is  whether  the  probate  court  for 
Florence  county  had  any  jurisdiction  to  grant  letters  of  admin- 
istration upon  the  personal  estate  of  James  M.  Mayo,  deceased, 
to  J.  W.  McCown.  The  present  constitution,  in  section  19 
of  article,  5,  provides  (passing  by  the  county  of  Charleston, 
for  which  special  provisions  are  made)  that  in  all  other  counties 
of  the  state  jurisdiction  in  all  matters  testamentary  and  of 
administration  shall  be  vested  as  the  general  assembly  may 
provide ;  and  the  provision  made  by  the  general  assembly,  as 
may  be  found  bv  reference  to  sections  2023  and  2001  (Rev. 
St.  1893),  is  that,  in  case  any  person  shall  die  intestate,  the 
judge  of  probate  of  the  county  where  the  intestate  resided, 
or,  if  he  had  no  place  of  residence  in  the  state,  then  of  the 
county  where  the  greater  part  of  the  estate  of  such  intestate 
may  be,  "shall  grant  administration  of  the  goods,  chattels, 
rights  and  credits  of  such  deceased  person, ' '  and  the  statute 
proceeds  to  indicate  the  persons  to  whom  such  grant  shall  be 
committed,  as  to  which  no  question  is  raised.  This  is  the 
only  provision,  so  far  as  I  am  informed,  which  has  been  made 
by  the  general  assembly  vesting  jurisdiction  in  any  court  or 
in  any  person  to  grant  administration  on  the  estate  of  an  in- 
testate. And  under  the  express  terms  of  this  provision  it  can- 
not be  disputed  that  the  only  person  invested  with  jurisdiction 
to  make  such  grant  is  the  judge  of  probate  of  the  county 
where  the  deceased  resided,  or,  if  he  had  no  place  of  residence 
in  this  state,  then  the  judge  of  probate  of  the  county  where 
the  greater  part  of  his  (the  intestate's)  estate  maybe.  The 
practfcai  result   would  be  that,   unless  the  intestate,   Mayo, 
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resided  in  the  county  of  Florence,  or  had  an  estate  in  that 
county,  the  judge  of  probate  of  such  county  would  have  no 
jurisdiction  to  grant  letters  of  administration  to  McCown,  as 
he  undertook  to  do.  So  that  the  next  inquiry  in  logical  order 
would  be  whether  it  has  been  made  to  appear  either  that 
Mayo  was  a  resident  of  Florence  county  or  that  he  left  an 
estate  therein. 

It  is  contended,  however,  by  the  counsel  for  respondent 
that  the  appellant  is  shut  off  from  any  general  inquiry  as  to 
those  two  facts,  and  that  we  are  confined  by  sections  49  and  57 
of  the  Code  to  the  inquiry  whether  it  appears  on  the  record 
(meaning  the  record  in  the  probate  court  granting  the  letters 
of  administration  to  McCown)  that  there  was  a  want  of  juris- 
diction. So  far  as  section  57  of  the  Code  is  concerned,  it  is 
very  clear,  from  the  decision  of  this  court  in  Witte  v.  Clark, 
17  S.  C.  313,  that  it  does  not  shut  off  inquiry,  and  it  seems  to 
me  that  upon  the  same  principle  upon  which  that  decision 
was  rested  we  should  hold  that  section  49  cannot  have  the 
effect  claimed  for  it.  The  principle  upon  which  that  decision 
was  rested  is  that,  as  no  person  who  is  not  a  party  to  a  pro- 
ceeding is  not  bound  by  any  judgment  rendered  therein,  such 
person  could  not  appeal  from  such  judgment,  for,  if  he  under- 
took to  do  so,  the  appellate  tribunal  could  very  well  say  to 
him,  "You  have  no  standing  in  this  court,  as  your  legal 
rights  have  not  been  effected  by  the  judgment  which  you  are 
seeking  to  reverse."  For  this  reason  it  was  there  held  that 
the  language  used  in  section  57  must  be  regarded  as  referring 
only  to  persons  who  were  parties  to  the  proceeding.  I  see  no 
good  reason  why  the  same  may  not  be  said  in  reference  to 
the  language  used  in  section  49,  for  it  manifestly  presupposes 
that  there  was  a  right  of  appeal.  Again,  it  is  contended  by 
counsel  for  respondent  that  the  present  case,  being  a  proceed- 
ing in  rem,  and  not  a  proceeding  in  personam,  as  was  the  case 
in  Witte  v.  Clark,  supra;  and  hence  that  decision  does  not 
apply  here.  I  suppose  that  there  could  be  no  proceeding  in 
rem  unless  there  was  a  res;  and  the  res  in  a  case  like  this 
would,  as  I  understand  it,  be  the  estate  of  the  intestate ;  and, 
if  there  is  no  estate  of  the  intestate  within  the  jurisdiction  of 
the  court,  as  I  shall  hereafter  undertake  to  show,  then  there 
would  be  no  res,  and  consequently  no  proceeding  in  rem.  But, 
even  assuming,  for  the  sake  of  argument,  that  we  are  con- 
fined to  the  inquiry  whether  the  want  of  jurisdiction  appears 
on  the  record,  it  seems  to  me  that  the  record  of  the  proceeding 
in  the  court  of  probate,  fairly  and  properly  construed,  does 
show  on  its  face  a  lack  of  jurisdiction.  That  record  does  not 
consist  only  of  the  letters  of  administration,  from  which  cer- 
tain stereotyped  words,  which  are  sometimes  used  merely  as 
descriptio  personae,  have  been  extracted  for  the  purpose  of 
showing  that  Mayo  was  a  resident  of  Florence  county  at  the 
time  of  his  death, — a  statement  that  every  one  knew  was  not 
true.     Those  words,  I  must  suppose,  were  in  the  printed  form 
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used  for  letters  of  administration,  and  were  inadvertently 
allowed  to  remain  there ;  for  I  cannot  suppose  that  such  a 
high-minded  and  honorable  man  as  the  judge  of  probate  for 
the  county  of  Florence  is  known  to  be  would  intentionally 
make  a  misstatement  of  a  fact.  It  will  be  noted  that  the 
judge  of  probate,  in  making  his  decree  in  this  case,  makes  no 
allusion  to  the  recital  in  the  letters  of  administration  that 
the  deceased,  Mayo,  was  "late  of  Florence  county,"  but  un- 
dertakes to  vindicate  his  jurisdiction  to  grant  such  letters  by 
the  fact  that  upon  the  death  of  Mayo,  by  virtue  of  the  statute, 
a  right  of  action  would  accrue  to  his  administrator  under  the 
circumstances  stated  in  this  case;  and  this  he  thought  was 
sufficient  to  invest  him  with  jurisdiction  to  grant  administra- 
tion upon  the  estate  of  the  deceased.  I  do  not  mean  to  say 
that  he  bases  his  conclusion  that  the  application  to  revoke 
the  letters  of  administration  should  be  refused  solely  upon  that 
ground.  All  I  mean  to  say  is  that  he  claims  to  have  acquired 
jurisdiction  only  in  that  way.  But  the  petition  for  letters  of 
administration  is  just  as  much  a  part  of  the  record  as  the  let- 
ters granted  in  response  to  such  petition.  Indeed,  as  it  seems  to 
me,  that  petition  is  the  proper  source  from  which  to  obtain  the 
facts  necessary  to  confer  jurisdiction.  When  a  suitor  invokes 
the  jurisdiction  of  any  judicial  tribunal,  he  must  take  such  a 
case  as  shows  that  the  tribunal  whose  jurisdiction  he  invokes 
has  jurisdiction  of  the  case  thus  made.  Especially  is  this  so  as 
to  the  probate  court,  which,  while  not  a  court  of  inferior 
jurisdiction,  is  a  court  of  limited  jurisdiction;  and  hence, 
when  the  jurisdiction  of  that  tribunal  is  invoked,  the  suitor 
must  show,  by  the  case  which  he  makes,  that  it  is  a  case 
falling  within  the  limits  of  the  jurisdiction  prescribed  by  law 
for  snch  tribunal.  Now,  in  a  case  of  this  kind  the  petition 
for  letters  of  administration  is  the  mode  by  which  the 
petitioner  makes  this  case,  of  which  the  court  of  probate 
is  asked  to  take  jurisdiction.  Looking  to  the  petition  for 
letters  of  administration,  which  is  set  out  in  the  "case,"  it  is 
quite  certain  that  it  does  not  state  either  the  fact  that  the 
deceased  was  a  resident  of  the  county  of  Florence  or  that  the 
greater  part  of  his  estate  was  in  that  county,  one  of  which  was 
necessary  to  invest  the  judge  of  probate  of  Florence  county 
with  jurisdiction  of  the  case.  On  the  contrary,  it  seems  to 
me  that  the  allegations  of  the  petition,  fairly  and  properly 
construed,  show  that  the  deceased  was  not  a  resident  of  Flor- 
ence county,  but  was  a  resident  of  the  state  of  Florida,  and 
that  he  left  no  personal  property  in  Florence  county.  First, 
as  to  the  matter  of  residence,  in  paragraph  I  of  the  petition 
the  allegation  is  that  the  deceased  departed  this  life  intestate 
in  the  city  and  county  of  Florence,  leaving  surviving  him  as 
his  only  heirs  at  law  and  distributees  his  widow  and  his  chil- 
dren, therein  named,  and  that  all  of  said  heirs  at  law  and 
distributees  were  residents  of  the  state  of  Florida.  Now,  in 
the  absence  of  any  allegation  to  the  contrary  (and  there  is 
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none  in  the  petition),  the  only  inference  that  can  properly  be 
drawn  from  the  allegation  in  the  petition  is  that  the  deceased 
was  a  resident  of  the  state  of  Florida,  for  the  presumption 
is  that  a  husband  resides  with  his  wife;  the  domicile  of  the 
wife  is  that  of  the  husband.  Next,  as  to  the  location  of  the 
state  of  the  husband,  the  allegation  in  the  second  paragraph  of 
the  petition  is  distinct  "that  at  the  time  of  his  death  the  said 
James  M.  Mayo  left  no  personal  property  within  the  jurisdic- 
tion of  this  court' '  (meaning,  of  course,  the  probate  court  of 
the  county  of  Florence).  It  is  true  that  the  petition  in  this 
paragraph  proceeds  to  allege  certain  facts  which  he  claims 
would,  if  Mayor's  injuries  had  not  proved  fatal,  have  given  him 
a  cause  of  action,  and  that  under  the  statute  a  cause  of  action 
survives  for  the  benefit  of  his  widow  and  children  which  can 
only  be  prosecuted  by  the  administrator  of  the  estate  of  the 
said  Mayor.  It  will  be  observed  that  there  is  no  inconsistency 
between  these  additional  allegations  and  the  distinct  allegation 
made  in  the  outset  of  the  paragraph  that  said  Mayo  died  leav- 
ing no  property  in  the  county  of  Florence ;  for  these  allega- 
tions do  not  assert  that  this  right  of  action  therein  referred  to 
constituted  any  part  of  the  estate  of  said  Mayo,  but  rather 
implies  the  contrary.  It  seems  to  me,  therefore,  that  the 
record  of  the  proceedings  in  the  probate  court  under  which 
the  letters  of  administration  were  granted,  looked  at  as  a  whole, 
and  fairly  considered,  do  show  on  their  face  a  want  of  juris- 
diction on  the  Dart  of  the  judge  of  probate  for  Florence  county 
to  grant  the  letters  of  administration. 

But  there  is  another  view  of  this  matter,  which,  it  seems  to 
me,  deserves  consideration.  It  appears  from  the  " case"  as 
prepared  for  argument  here .  that  the  Northeastern  Railroad 
company,  the  appellant  herein,  filed  a  petition  in  the  court  of 
probate  for  Florence  county  alleging,  among  other  things, — 
which  I  do  not  set  out  here,  as  I  think  a  copy  of  such  petition 
should  be  included  in  the  report  of  the  case, — that  the  judge 
of  probate  for  said  county  had,  upon  the  ex  parte  application 
of  McCown  (of  which  application  the  appellant  had  no  notice), 
unsupported  by  any  evidence  tending  to  show  that  the  said 
Mayor  was  a  resident  of  the  county,  or  that  he  had  any  prop- 
erty therein,  granted  letters  of  administration  upon  the  per- 
sonal estate  of  the  said  Mayo  to  the  said  McCown ;  that  the 
said  Mayo  at  the  time  of  his  death  was  not  a  resident  of  this 
state,  but  was,  at  the  time  of  his  death,  and  long  prior  thereto, 
a  resident  of  the  state  of  Florida;  and  that  the  said  Mayo 
died,  leaving  no  property  or  estate  of  any  description  what- 
soever within  the  limits  of  this  state,  either  at  the  time  of 
his  death  or  at  the  time  of  the  grant  of  letters  of  admin- 
istration or  since;  wherefore  the  petitioner  prays  that  the 
grant  of  administration  to  the  said  McCown  be  revoked  and 
canceled.  Upon  the  filing  of  this  petition  the  judge  of 
probate  granted  an  order  requiring  the  said  McCown  to  show 
cause  why  the  letters  of  administration  previously  granted  him 
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should  not  be  revoked  and  canceled.  In  obedience  to  such 
order,  the  said  McCown  made  his  return,  in  which  he  uses  the 
following:  language :  "Not  admitting  any  of  the  allegations 
of  the  petition  upon  which  the  said  order  is  based  which  do 
not  appear  on  the  face  of  the  record  of  the  said  proceedings 
in  this  court  resulting  in  the  judgment  appointing  him  such 
administrator,  but  reserving  the  right  to  answer  the  same, 
respectfully  shows  to  the  court  that  the  said  petition  should 
be  dismissed  on  the  following  grounds ;"  and  then  proceeds  to 
state  five  grounds,  in  which  not  a  single  fact  stated  in  the 
petition  was  denied  or  in  any  way  questioned,  but  these 
grounds  raise  nothing  but  legal  questions.  The  return  of  the 
administrator  must  therefore  be  regarded  as  nothing  more 
than  a  demurrer  to  the  petition  for  revocation.  It  was  so 
treated  by  the  judge  of  probate  and  by  the  circuit  judge,  and 
there  was  no  exception  on  that  point.  Hence  the  question 
cannot  be  raised  here.  But,  even  if  the  question  could  be 
raised,  I  think  that  the  view  which  both  of  those  officials  took 
was  correct.  The  words  "not  admitting  any  of  the  allega- 
tions of  the  petition,' '  etc.,  which  I  have  quoted  from  the 
return,  may  be  regarded  by  some  as  an  ingenious  mode  of 
avoiding  the  necessity  of  denying  allegations  of  fact  which  are 
known  to  be  true,  but  there  is  no  system  of  pleading  with 
which  I  am  acquainted  which  would  recognize  that  mode  as 
sufficient  to  raise  an  issue  of  fact.  Indeed,  counsel  who  drew 
this  return  evidently  recognized  the  correctness  of  my  view, 
as  they  took  care  to  reserve  the  right  to  answer  the  allegations 
of  the  petition,  of  which  reserved  right,  however,  the  admin- 
istrator has  never  availed  himself.  So  that,  as  the  case  comes 
before  us,  all  the  allegations  of  fact  in  the  petition  must  be  re- 
garded as  admitted  by  the  demurrer,  and  the  only  questions 
presented  by  this  appeal  are  the  legal  questions  raised  by  the 
demurrer.  There  are  only  two  of  these  questions  which  I 
deem  it  necessary  to  consider:  (i)  Whether  the  right  of  action 
conferred  by  the  provisions  of  Lord  Campbell's  act  can  be 
regarded  as  such  a  part  of  the  estate  of  the  intestate,  Mayo, 
as  would  invest  the  judge  of  probate  of  Florence  county  with 
jurisdiction  to  grant  letters  of  administration  upon  the  estate 
of  said  intestate.  (2)  Whether  the  provisions  of  Lord  Camp- 
bell's act,  as  incorporated  in  sections  231 5-2318,  Rev.  St. 
1893,  can  be  regarded  as  a  sufficient  amendment  of  our  statutes 
conferring  jurisdiction  on  the  judge  of  probate  to  grant  admin- 
istration upon  the  estates  of  intestates  to  warrant  the  appoint- 
ment of  an  administrator  of  a  deceased  nonresident  who  dies 
leaving  no  property  within  the  limits  of  this  state. 

In  considering  the  first  of  these  questions,  the  inquiry  nat- 
urally presents  itself  whether  the  right  of  action  conferred  by 
this  special  statute  in  a  case  like  this  is  a  new  right  of  action 
or  merely  a  continuance  or  revival  of  the  right  of  action  which 
the  deceased  would  have  had  if  his  injuries  had  not  been  fatal. 
This  inquiry  is  so  conclusively  disposed   of  by  Mr.   Justice 
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Jones  in  his  opinion  that  I  do  not  deem  it  necessary  to 
add  anything  (even  if  I  could)  to  what  he  has  so  well  said  upon 
this  point.  But,  even  if  the  right  of  action  conferred  by 
the  statute  is  not  a  mere  revival  or  continuance  of  the  right 
of  action  which  the  deceased  would  have  had  if  he  had  not 
died,  but  is  an  entirely  new  right  of  action,  the  question  still 
remains  whether  such  new  right  of  action  can  in  any  sense 
be  regarded  as  a  part  of  the  assets  or  estate  of  the  deceased. 
Now,  this  new  right  of  action  owes  its  origin  exclusively  to  the 
statute.  It  never  existed  in  this  state  until  our  act  was  passed 
in  1859  (12  St.  at  Large,  p.  825).  It  is  therefore  a  creature  of 
statute,  and  in  determining  its  nature  and  effect  we  must 
look  to  the  terms  of  the  statute,  read  in  the  light  of  the  pro- 
visions of  the  constitution,  which  control  the  legislature,  the 
courts,  and  the  people,  in  order  to  ascertain  the  intention  of 
the  legislature  in  bringing  into  existence  this  new  right 
which  had  never  previously  existed.  Looking  into  the  terms 
of  this  statute,  we  do  not  find  a  single  word  or  phrase  which 
even  implies  an  intention  on  the  part  of  the  legislature  to 
make  this  right  or  its  fruits  any  part  of  the  assets  of  the  estate 
of  the  decedent.  On  the  contrary,  we  do  find  there  language 
which  plaintiff  implies  that  the  legislature  intended  that  the 
same  should  not  be  any  part  of  the  assets  of  the  estate  of  the 
decedent.  In  that  portion  of  section  2316  (Rev.  St.  1893), 
which  was  originally  taken  from  the  second  section  of  the 
act  of  1859,  prescribing  how  the  amount  recovered  should  be 
divided  among  the  beneficiaries,  these  words  are  used  "  Shall 
be  divided  amongst  the  before  mentioned  parties  in  such 
shares  as  they  would  have  been  entitled  to  if  the  deceased 
had  died  intestate,  and  the  amount  recovered  had  been  per- 
sonal assets  of  his  or  her  estate."  These  words  which  I  have 
italicized  necessarily  imply  that  the  legislature  did  not  intend 
that  the  amount  recovered  should  be  the  assets  of  the  estate 
of  the  decedent,  but  should  be  distributed  among  the  ben- 
eficiaries mentioned  in  the  same  shares  as  if  they  had  been 
personal  assets  of  his  estate.  It  was  the  same  thing  as  saying 
that,  although  the  amount  recovered  is  no  part  of  the  personal 
assets  of  the  estate  of  the  decedent,  yet  they  shall  be  divided 
among  the  beneficiaries  in  such  shares  as  they  would  have 
been  entitled  to  if  the  same  had  been  such  personal  assets* 
The  only  act  which  I  have  been  able  to  find  amending  this 
section  (Act  1898  [22  St.  at  Large,  p.  788])  not  only  makes 
no  change  in  this  respect,  but,  on  the  contrary,  uses  precisely 
the  same  words  which  I  have  italicized  above,  and  only  makes 
certain  changes  in  the  persons  mentioned  as  beneficiaries. 
Besides,  to  suppose  that  the  legislature  intended  to  make 
this  right  of  action  or  the  fruits  thereof  a  part  of  the  assets  of 
the  estate  of  a  decedent,  and  at  the  same  time  to  deny  to  the 
creditors  of  such  decedents  the  right  to  have  such  assets 
applied  to  the  payment  of  their  debts,  as  both  in  law  and 
good  morals  they  are  entitled  to,   would  be  to  impute  to  the 
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legislature  an  intention  to  lend  its  aid  to  the  perpetration  of 
a  fraud  upon  such  creditors ;  and  this  no  court  ought  to  do. 
It  seems  to  me  clear,  therefore,  that  the  right  of  action  con- 
ferred by  the  statute,  or  the  fruits  thereof  (as  the  one  nec- 
essarily follows  the  other),  can  in  no  sense  be  regarded  as  any 
part  of  the  assets  of  the  estate  of  a  decedent.  These  views 
have  the  support  of  high  authority.  See  Stewart  v.  Railroad 
Co.,  168  U.  S.  449,  18  Sup.  Ct.  105,  42  L.  Ed.  537:  Martin  v. 
Railroad  Co.,  151  U.  S.  695,  14  Sup.  Ct.  533,  38  L.  Ed.  311; 
Am.  &  Eng.  Enc.  Law,  p.  859. 

The  second  question  above  stated  will  next  be  briefly  con- 
sidered. I  do  not  see  how  it  is  possible  to  regard  the  pro- 
visions of  Lord  Campbell's  act,  as  incorporated  in  Rev.  St. 
of  1893,  as  an  amendment  to  any  of  our  statutory  provisions 
in  regard  to  the  appointment  of  administrators.  The  two 
subjects  are  entirely  foreign  to  each  other,  and  there  is  no 
bint  or  suggestion  in  any  of  our  statutory  provisions  that  the 
one  was  intended  as  an  amendment  to  the  other.  On  the  con- 
trary, sections  2001  and  2023  of  the  Revised  Statutes  of  1893, 
hereinabove  referred  to,  are  contained  in  the  same  volume 
which  contains  the  sections  of  Lord  Campbell's  act.  and  I  am 
unable  to  discover  any  indication  whatever  in  these  or  any 
other  sections  of  an  intention  to  extend  the  limits  of  the  juris- 
diction conferred  upon  the  judge  of  probate  by  sections  2001 
and  2023,  or  in  any  way  to  modify  or  qualify  the  same.  It  is 
contended,  however,  that  the  result  of  the  view  which  I  have 
taken  would  be  to  deny  to  the  beneficiaries  mentioned  in  the 
statute  the  benefit  of  the  statute  whenever  a  person  is  killed  in 
this  state  by  the  wrongful  act  of  another  who  is  not  a  resident 
of  this  state,  and  who  dies  leaving  no  estate  within  this  state. 
But  it  seems  to  me  that  there  are  two  conclusive  answers  to 
this  contention :  (1)  That  the  heirs  at  law  of  such  a  person 
would  be  in  the  same  position  in  which  every  one  was  prior 
to  the  passage  of  the  act  of  1859;  and  if  the  legislature,  in 
passing  that  act,  and  the  several  acts  amendatory  thereof, 
have  omitted  to  make  such  provision  as  would  enable  the  heirs 
at  law  of  a  nonresident  who  is  killed  in  this  state  by  the 
wrongful  act  of  another,  and  dies  leaving  no  estate  within  the 
limits  of  this  state,  to  avail  themselves  of  the  benefit  of  such 
legislation,  the  court  has  no  power  to  supply  such  omission. 
And  I  am  not  prepared  to  concede  that  such  a  result  would 
follow  from  the  view  which  I  have  taken;  for  there  is  certainly 
high  authority  for  saving  that  in  such  a  case  the  administrator 
of  the  domicile  could  bring  the  action.  (2)  The  reason  for  the 
rule  that  a  foreign  administrator  cannot  sue  in  this  state,  as 
usually  given,  is  that  it  is  necessary  for  the  protection  of  the 
rights  and  interests  of  the  creditors  of  the  decedent  within 
the  state ;  and  as  the  rights  of  creditors  are  in  no  way  in- 
volved in  a  case  like  this,  the  reason  for  the  rule  ceases,  and 
under  the  maxim,  "Cessante  ratione  legis,  cessat  ipsa  lex," 
that  rule  would  not  applv  in  a  case  like  this.     It  seems  to 
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me,  therefore,  that  in  any  view  which  I  am  able  to  take  of 
this  case  the  judgment  of  the  circuit  court  should  be  reversed, 
and  the  case  remanded  to  the  court  of  probate,  with  instruc- 
tions to  sustain  the  demurrer  to  the  petition  for  revocation  of 
the  letters  of  administration  granted  to  the  said  McCown,  and 
with  leave  to  answer  said  petition,  if  he  so  desires,  raising: 
such  issues  of  fact  as  may  be  deemed  pertinent  to  the  case. 


Chicago  &  E.  I.  R.  Co.  v.  Stormbnt. 

{Supreme  Court  of  Illinois,  April  iSt  igoi.) 
[60  N.  E.  Kep.  104.] 

Passenger  Alighting  from  Moving  Train — Contributory  Negligence.* 
— Though  a  passenger  jumps  or  steps  from  a  train  after  it  is  in  motion, 
yet  if,  while  she  was  descending  the  steps,  it  was  suddenly,  carelessly, 
and  without  warning  to  her  set  in  motion,  and  she  was  thereby  placed 
in  a  perilous  position,  and  acted  as  a  reasonably  prudent  person  would 
under  the  circumstances,  she  may  recover  for  her  injuries. 

Error  to  appellate  court.  Fourth  district. 

Action  by  Martha  L.  Storment  against  the  Chicago  &  East- 
ern Illinois  Railroad  Company.  From  a  judgment  of  the 
appellate  court  (90  111.  App.  505)  affirming  a  judgment  for 
plaintiff,  defendant  brings  error.     Affirmed. 

W.  H.  Lyford  and  L.  M.  Kagy,  for  plaintiff  in  error. 
Frank  F.  Noleman  and  W.  F.  Bundy,  for  defendant  in  error. 

HAND,  J.  This  is  an  action  on  the  case,  brought  by  the 
defendant  in  error  in  the  circuit  court  of  Marion.county  against 
the  plaintiff  in  error,  to  recoyer  damages  for  a  personal  injury 
sustained  by  the  defendant  in  error  while  in  the  act  of  alight- 
ing from  a  passenger  train  upon  which  she  was  a  passenger. 
The  jury  returned  a  verdict  in  favor  of  defendant  in  error  for 
$2,000,  upon  which,  after  overruling  a  motion  lor  a  new  trial, 
the  court  rendered  judgment,  which  judgment  has  been 
affirmed  by  the  appellate  court  for  the  Fourth  district,  and 
this  writ  of  error  has  been  sued  out  to  reverse  said  judgment 
of  affirmance. 

The  declaration  contains  four  counts,  and  alleges  negligence 
on  the  part  of  the  plaintiff  in  error  in  starting  its  train  while 
defendant  in  error,  in  the  exercise  of  due  care  for  her  own 
safety,  was  in  the  act  of  alighting  from  said  train,  and  in  not 
stopping  said  train  a  sufficient  length  of  time  to  allow  defend- 
ant in  error  to  leave  said  train  with  safety.  At  the  close  of 
the  evidence  for  the  plaintiff,  and  again  at  the  close  of  all  the 
evidence,  the  defendant  moved  the  court  to  peremptorily  in- 
struct the  jury  to  find  the  defendant  not  guilty,  which  the 
court  declined  to  do:  and   the  defendant,  having  excepted  to 

•See  extensive  note,  12  Am.  &  Kng.  R.  Cas.,  N.  S.,  789  et  seq. 
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the  mling  of  the  court  in  that  behalf,  has  assigned  the  same 
as  error  in  this  court. 

It  appears  from  the  evidence  introduced  on  behalf  of  the 
plaintiff  that  she  resided  at  the  village  of  Cartter,  a  station 
on  the  road  of  defendant  south  of  Salem ;  that  on  the  6th 
day  of  April,  1898,  she  purchased  a  ticket  of  the  agent  of 
defendant  from  Cartter  to  Salem,  and  in  company  with  her 
sister-in-law,  Mrs.  Wham,  took  a  train  for  Salem ;  that  they 
entered  the  rear  car,  where  they  met  two  lady  acquaintances, 
also  going  to  Salem;  that  the  four  ladies  occupied  seats 
near  together ;  that  the  train  was  delayed  between  Cartter  and 
Salem  on  account  of  the  wreck  of  a  freight  train,  and  was  late 
on  its  arrival  at  Salem ;  that  the  conductor  called  the  station 
of  Salem,  and  immediately  left  the  train  to  receive  his  orders: 
that  so  soon  as  the  train  stopped,  and  without  delay,  the  four 
ladies  left  their  seats  and  went  to  the  front  platform  of  the 
car  to  alight ;  that  two  of  them  were  in  advance  of  the  plain- 
tiff;  that  when  the  plaintiff  was  on  the  steps,  and  in  the  act 
of  getting  off,  the  train  started ;  that  with  the  assistance  of  two 
of  her  lady  friends  she  stepped  or  jumped  off  upon  the  plat- 
form, and  in  so  doing  was  injured;  that  the  train  stopped 
only  a  short  time,  and  not  a  sufficient  length  of  time  to  permit 
plaintiff  to  get  off;  that  the  conductor  was  at  the  front  end  of 
the  baggage  car,  and  not  in  sight  of  plaintiff,  when  he  gave 
the  engineer  the  signal  to  pull  out;  and  that  the  train  did  not 
thereafter  stop,  and  he  did  not  know  the  plaintiff  had  been 
injured.  The  plaintiff  at  the  time  of  the  injury  was  59  years 
old,  and  was  in  good  health.  As  a  result  of  the  in  jury  she  soon 
afterwards  became  partially  paralyzed,  and  at  the  time  of  the 
trial  was  almost  helpless,   and  needed  constant  attention. 

Whether  the  defendant  stopped  its  train  a  sufficient  length 
of  time  upon  its  arrival  at  Salem  to  afford  the  plaintiff  a  rea- 
sonable opportunity  to  leave  the  same  in  safety,  or  whether 
the  plaintiff  was  guilty  of  contributory  negligence  in  not 
getting  off  the  car  sooner,  or  in  getting  off  in  the  manner  in 
which  she  did,  were  questions  of  fact  to  be  determined  by  the 
jury.  The  court  did  not  err  in  refusing  to  take  the  case  from 
the  jury,  as  the  evidence  introduced  on  behalf  of  the  plaintiff, 
when  considered  alone,  as  it  must  be  on  a  motion  to  instruct 
the  jury  to  find  for  the  defendant,  was  sufficient  to  make  out 
a  prima  facie  case  for  the  plaintiff. 

It  is  contended  by  the  plaintiff  in  error  that  the  court  im- 
properly gave  to  the  jury,  on  behalf  of  plaintiff,  the  following 
instruction:  "Although  you  may  believe,  from  the  evidence, 
that  the  plaintiff  jumped  or  stepped  from  the  train  in  question 
after  it  was  in  motion,  whereby  she  received  the  injuries 
complained  of,  yet  if  you  further  believe,  from  the  evidence, 
that  while  the  plaintiff  was  descending  the  steps  of  said  train 
the  same  was  suddenly,  carelessly,  and  without  warning  to  her 
set  in  motion  by  the  defendant,   and  that  the  plaintiff  was 
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thereby  placed  in  a  perilous  position,  then  it  is  for  you  to 
determine  from  the  evidence  whether  the  plaintiff  acted  as  a 
reasonably  prudent  person  would  have  done  under  like  cir- 
cumstances; and  if  you  believe,  from  the  evidence,  that  under 
the  surrounding  circumstances  the  plaintiff  was  not  guilty  of 
negligence,  but  acted  as  a  reasonably  prudent  person  would 
have  done  under  like  circumstances,  then  the  fact  of  her  so 
stepping  or  jumping  from  said  train  while  the  same  was  in 
motion  will  not  prevent  the  plaintiff  from  recovering  in  this 
case."  The  instruction  informed  the  jury  they  had  the  right 
to  take  into  consideration  all  the  circumstances  surrounding 
the  plaintiff  from  the  time  she  left  her  seat  in  the  car  until  she 
reached  the  platform ;  and  if  they  found,  from  the  evidence, 
that  while  she  was  descending  the  steps  to  the  platform  the 
train  was  suddenly  and  without  notice  to  her  set  in  motion, 
and  she  was  thereby  placed  in  a  perilous  position,  and  that 
while  so  situated  she  did  what  a  reasonably  prudent  person 
would  have  done  under  like  circumstances  for  her  own  safety, 
the  fact  that  she  stepped  or  jumped  from  the  train  while  the 
same  was  in  motion  would  not  defeat  a  recovery.  We  see 
no  error  in  this  instruction.  If  a  person,  while  in  the  exercise 
of  due  care  for  his  own  safety,  be  placed  in  a  perilous  position 
by  the  wrongful  act  of  another,  if  his  conduct  in  attempting: 
to  extricate  himself  from  such  peril  is  that  of  a  reasonably 
prudent  person  acting  in  view  of  such  peril,  he  may  recover, 
if  injured. 

It  is  further  contended  that  the  court  erred  in  refusing  to 
give  certain  of  the  defendant's  instructions,  and  in  modifying 
others  and  giving  them  as  modified.  The  court  gave  15  in- 
structions on  behalf  of  the  defendant  as  asked,  modified  5  and 
gave  them  as  modified,  and  refused  11.  The  main  contention 
of  the  defendant  was  that  the  plaintiff  was  not  entitled  to 
recover  at  all,  because  the  train  was  in  motion  when  she 
alighted  from  the  same.  This  view  of  the  law  was  erroneous, 
and  the  instructions,  so  far  as  they  announced  such  erroneous 
view,  were  properly  modified  by  the  court  before  being  given 
to  the  jurv.  The  refused  instructions  were  covered  by,  or 
were  in  conflict  with,  the  instructions  given  by  the  court,  or 
were  upon  immaterial  matters.  We  think  the  jury  were  fairly 
instructed  as  to  the  law  of  the  case. 

Complaint  is  made  of  the  rulings  of  the  court  in  the  admission 
and  rejection  of  evidence.  We  find  no  reversible  error  in  the 
rulings  of  the  court  in  that  regard. 

The  contention  that  counsel  for  plaintiff  was  permitted  to 
read  law  to  the  jury  in  his  closing  argument  is  not  sustained 
by  the  abstract  of  the  record,  and  is  without  merit.  The 
judgment  of  the  appellate  court  will  be  affirmed.  Judgment 
affirmed. 
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(Supreme  Court  of  Mississippi,  March  4,  /go/.) 

[29  So.  Rep.  760.] 

Killing  of  Brake  man — Cause  of  Death — Sufficiency  of  Evidence. — 
Decedent,  a  brakeman  on  defendant's  train,  was  injured  while  coupling 
the  train  to  a  caboose  under  orders  from  the  conductor.  The  train  was 
backed  slowly  until  the  cars  were  within  a  few  feet  of  the  caboose,  when 
decedent  disappeared  between  the  car  and  caboose,  and  the  engineer,  in 
obedience  to  a  signal  from  the  conductor,  rushed  or  jammed  the  cars  back 
against  the  caboose,  by  reason  of  which  decedent  was  injured.  Dece- 
dent died  four  months  after  the  injury,  and  the  evidence  as  to  the 
immediate  cause  of  death  was  conflicting.  His  wife  testified  that 
deceased  never  recovered  from  the  injury,  and  that  his  death  was  the 
result  thereof,  while  the  physician  who  attended  decedent  in  his  last 
illness  testified  that  he  died  of  pneumonia,  and  the  physician  who  at- 
tended him  for  the  injury  testified  that,  while  it  was  a  severe  one,  he 
had  recovered  about  a  month  before  his  death,  //eld,  that  the  evidence 
warranted  the  jury  in  finding  that  decedent's  death  was  caused  by  the 
injury. 

Same — Damages — Suffering  of  Deceased. — Where  an  action  is  brought 
under  Pamph.  Acts  La.  1884,  p.  94,  authorizing  a  recovery  for  pain  and 
anguish  between  an  injury  and  death  resulting  therefrom  a  verdict  in 
favor  of  the  wife  of  a  deceased  brakeman  will  not  be  reversed  on  appeal 
on  the  ground  that  the  evidence  was  not  sufficient  to  establish  that 
decedent's  death  was  caused  by  the  injury,  since,  even  though  such  con- 
tention was  established,  plaintiff  was  neverthelesss  entitled  to  recover 
for  the  pain  and  anguish  suffered  by  deceased  between  the  injury  and 
his  death. 

Same — Fellow  Servants — What  Law  Governs — Foreign  Statute.* — 
Where  an  action  for  the  wrongful  death  of  a  brakeman  in  Louisiana  is 
brought  in  Mississippi,  the  law  of  Louisiana  that  a  railroad  conductor  is 
a  vice  principal,  and  not  a  fellow  servant,  and  hence  that  the  com- 
pany is  liable  for  injuries  resulting  from  his  negligence,  applies. 

Appeal  from  circuit  court,  Pike  county ;  Jeff  Truly,  Judge. 

Action  by  Mrs.  Annie  Harris  against  Illinois  Central  Rail- 
road Company  and  another.  From  a  judgment  in  plaintiff's 
favor,  defendant  railroad  company  appeals.     Affirmed. 

This  is  a  suit  by  Mrs.  Annie  Harris,  who  was  plaintiff  in 
the  court  below,  against  the  Illinois  Central  Railroad  Com- 
pany and  R.  J.  Brittingham,  defendants  below,  for  damages 
for  the  killing  of  her  husband,  J.  C.  Harris.  It  appears  from 
the  record  that  J.  C.  Harris,  the  husband  of  plaintiff,  was  on 
the  2 1st  day  of  September,  1898,  in  the  employment  of  the 
Illinois  Central  Railroad  Company  as  a  brakeman  on  a  freight 
train  which  was  running  north  from  New  Orleans  in  charge 
of  Conductor  Brittingham.  When  the  train  reached  Ponch- 
atoula,  a  station  on  the  Illinois  Central  Railway  in  the  state 
of  Louisiana,  where  it  stopped  in  the  regular  course  of  its 
business,  it  became  necessary  to  do  some  switching.  In 
doing  said  switching,  the  caboose  belonging  to  and  being  a 
part  of  said  train  became  detached,  and  it  was  necessary  that 

•See  Chicago  &  E.  I.  R.  Co.  v.  Rouse  (111.),  12  Am.  &  Eng.  R.  Cas., 
X.  S.,  706,  and  note,  711  et  seq. 
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it  should  be  coupled  to  the  balance  of  the  train  of  cars  already 
attached  to  the  engine.  At  this  time  and  place  Brakeman 
Harris  was  ordered  by  Conductor  Brittingham  to  make  the 
coupling,  and  in  making  this  coupling  Harris  received  injuries, 
from  which  injuries  it  is  claimed  by  plaintiff  he  died  in  the 
month  of  January  following.  The  declaration  alleges  that, 
while  the  coupling  to  the  caboose  was  being  made,  the  engi- 
neer of  the  train,  under  the  signals  given  by  the  brakeman, 
Harris,  backed  up  the  train  slowly  until  the  cars  were  within 
a  few  feet  of  the  caboose,  when  Harris  disappeared  in  between 
the  car  and  the  caboose ;  that  the  conductor  then  gave  the 
order  to  the  engineer,  by  signal,  to  back  up  fast ;  that  there- 
upon the  engineer  rushed  or  jammed  the  cars  back  in  obedience 
to  the  orders,  and  the  cars  were  rushed  and  jammed  with 
such  speed  and  force  that  the  ends  of  the  cars  came  together 
and  crushed  Harris  between  them,  and  he  was  thereby  in- 
jured, from  which  injuries  he  afterwards  died.  The  evidence 
in  the  record  shows  that  Harris  died  in  January,  some  four 
months  after  the  injury  was  inflicted.  There  is  considerable 
conflict  in  the  evidence  as  to  the  cause  of  the  death.  Plain- 
tiff, Mrs.  Annie  Harris,  testified  that  her  husband  never  did 
recover  from  the  injury,  and  that  said  injury  was  the  cause  of 
his  death.  Dr.  Robertson,  the  physician  who  attended  Harris 
during  his  last  illness,  testified  that  he  died  of  pneumonia. 
Dr.  O.  B.  Quinn  testified  that  he  attended  upon  Harris  as 
his  phvsician,  and  had  him  under  treatment ;  that,  while  the 
injury  was  a  severe  one,  he  had  recovered  of  it  and  had  been 
discharged  in  December,  about  one  month  before  his  death. 
There  were  verdict  and  judgment  in  the  court  below  in  favor 
of  plaintiff,  and  the  railroad  company  appeals. 

Mayes  &  Harris,  for  appellant. 

J.  B.  Webb  and  Cassedy,  Ratcliff  &  Cassedy,  for  appellee. 

CALHOON,  J.  This  case  is  not  on  a  parallel  with  Railroad 
Co.  v.  Cathey,  70  Miss.  332,  12  South.  253,  and  we  think 
the  jury  had  warrant  to  find  that  the  injury  was  directly  caused 
by  the  act  of  the  conductor  in  rapidly  accelerating  the  impact 
of  the  cars.  We  do  not  think  it  proper  to  reverse,  under 
the  conflict  of  the  evidence  as  to  whether  the  death  resulted 
from  the  injury  or  another  cause ;  the  more  especially  for  the 
reason  that  the  widow  sued  both  for  death  and  for  pain  and 
anguish  between  the  injury  and  the  death.  This  she  could  do 
under  the  statute  of  Louisiana  (Pamph.  Acts  1884,  p.  04)  in 
that  state,  wherein  the  damage  was  done ;  and,  by  comity, 
she  may  do  so  here.  Since  this  case  is  controlled  by  the  law 
of  Louisiana,  in  the  absence  of  any  express  statute  there  like 
ours  on  the  subject  of  fellow  servants,  we  look  to  the  deci- 
sions of  her  supreme  court  to  ascertain  her  law ;  and  we  find 
them  uniformly  holding  to  the  doctrine  that  the  conductor  is 
a  vice  principal,  and  that  the  company  is  personally  present 
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in  him  and  affected  by  his  negligence.  This  being  true,  it 
seems  immaterial  that  the  decisions  here  expressly  follow  the 
supreme  court  of  the  United  States,  which  has  receded  from 
that  holding.  The  authorities  are  in  the  briefs  of  counsel. 
Affirmed. 


Kennedy  v.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  March  /ot  igoi.) 

[38  S.  E.  Rep.  169.] 

Injury  to  Passenger — Negligence — General  Denial — Contributory  Neg- 
ligence Need  Not  Be  Specially  Pleaded.*— Where,  in  an  action  for  inju- 
ries to  a  passenger  caused  by  the  unsafe  condition  of  the  place  furnished 
him  to  alight,  the  only  defense  set  up  was  a  general  denial,  it  was  error 
to  charge  that,  in  the  absence  of  any  plea  of  contributory  negligence, 
the  jury  could  not  consider  whether  plaintiff's  negligence  was  the  sole 
cause  of  his  injury. 

Same — Same— Same — Same. — Where,  in  an  an  action  for  injuries  to  a 
passenger  caused  by  the  unsafe  condition  of  the  place  furnished  him  to 
alight,  there  was  a  general  denial,  it  was  error  to  refuse  to  charge  that 
plaintiff  could  not  recover  if  he  was  guilty  of  contributory  negligence, 
since  such  negligence  could  be  shown  under  a  general  denial. 

Gary,  A.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of  Aiken  county ; 
George  W.  Gage,  Judge. 

Action  for  injuries  by  John  T.  Kennedy  against  the  Southern 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

The  following  is  the  judge's  charge,  atid  the  exceptions 
thereto. 

Judge's  Charge. 

"Gentlemen  of  Jury :  This  is  an  action  by  John  T.  Kennedy 
against  the  Southern  Railway  Company  for  -damages.  Before 
I  proceed  to  deliver  to  you  my  view  of  the  law  of  this  case, 
I  will  pass  upon  the  requests  to  charge  which  both  parties 
have  made,  and  that  means  this:  that  Mr.  Kennedy,  who 
brings  this  action,  or,  rather,  his  counsel,  have  views  about 
the  law  which  govern  this  case,  and  ask  me  to  state  that  law, 
and  the  Southern  Railway  Company,  or  their  counsel,  have 
views  which  they  ask  me  to  present ;  and  if  I  fail  to  state  the 
law  correctly,  and  in  the  manner  which  they  present,  they 
have  a  remedy  by  appeal  to  the  supreme  court,  and  if  I  fail 
to  present  the  law  correctly  the  supreme  court  will  send  the 
case  back  for  another  trial  before  another  judge  and  another 
jury,  which  all  means  that  a  law  suit  is  not  ended  until  it  is 
ended  right. 

"Now,  the  plaintiff  has  this  view  of  the  law  gener  all 
First.  That  negligence  is  the  omission  to  do  something  w  h  i 
a  reasonable  and  prudent  man,  guided  by  those  consider  a  t  i  c 
which  ordinarily  regulate  the  conduct  and  affairs,  would  < 
or  doing  something  which  a  reasonable  man  would  n  ot    c1 

*See  generally,  5  Enc.  PI.  &  Pr.  10  etseq. 
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under  all  the  circumstances  surrounding  and  characterizing: 
the  particular  case.  And  the  jury  in  his  case,  taking  this  as 
the  definition  of  negligence,  is  to  find  from  the  facts  and  cir- 
cumstances surrounding  the  transaction  in  question  whether 
or  not  the  defendant  company  has  committed  negligence ;  and 
if  they  so  find,  and  further  find  that  plaintiff  was  injured 
thereby,  then  the  verdict  should  be  for  plaintiff.  Second. 
A  passenger  who  has  paid  his  fare  is  entitled  to  be  carried 
safely  to  the  place  of  his  destination  (that  is,  the  place  to 
which  he  has  paid  his  fare),  and  must  be  furnished  at  said 
place  safe  means  of  exit  and  landing;  and  if  the  train  is 
stopped,  and  he  is  directed  by  the  agents  in  charge  of  the 
train  to  get  out  at  said  place,  he  has  the  right  to  rely  on  their 
direction,  and  can  presume  that  the  place  is  safe  for  his  exit, 
unless  the  danger  thereof  is  open  and  apparent  to  him. 
Third.  If  the  jury  finds  the  plaintiff  is  entitled  to  recover, 
they  are  authorized  to  give  him  damages,  up  to  the  amount 
claimed  in  the  complaint,  for  all  injuries  he  has  received  that 
they  may  find  he  has  received ;  also  for  all  pain  and  suffering, 
mental  or  physical,  that  they  may  find  he  has  experienced 
from  such  injuries.  And  if  he  is  permanently  injured  they 
may  take  that  into  consideration,  and  also  all  expenses  he 
may  have  been  at  or  is  liable  for  because  of  such  injuries  as 
he  may  have  received  from  the  negligence  of  the  defendant. 
Fourth.  Contributory  negligence  (that  is  negligence  by  the 
plaintiff,  to  defeat  his  recovery)  is  a  matter  of  affirmative 
defense,  and  if  not  pleaded  in  the  answer  cannot  be  proven 
or  avail  the  defendant.  In  the  answer  in  this  case  it  is  not 
pleaded,  and  cannot  be  considered  by  the  jury.  All  of  those 
requests,  gentlemen,  are  right. 

" These  are  the  requests  that  the  defendant,  the  railroad 
company,  requests  me  to  make :  First.  While  the  law  holds 
a  railway  company  to  the  highest  degree  of  care  as  to  its  cars, 
appliances,  and  railroad  track,  in  carrying  its  passengers,  and 
it  would  be  liable  for  the  slightest  negligence  in  that  respect, 
it  is  not  held  to  such  high  degree  of  care  as  to  its  station  or 
its  appliances.  The  degree  of  care  that  a  railway  company 
is  bound  to  exercise  as  to  its  platform  and  approaches  is  only 
ordinary  care ;  hence  if  the  jury  find  in  this  case  that  the 
defendant  has  exercised  ordinary  care  as  to  the  safety  of  the 
place  selected  for  passengers  to  alight  from  its  cars,  and  that 
such  place  was  reasonably  safe,  and  such  a  place  that  a  person 
of  ordinary  care  and  prudence  would  have  used,  then  the 
defendant  would  not  be  liable,  and  the  verdict  should  be  in  its 
favor.  Second.  If  the  jury  find  from  the  evidence  that  the 
plaintiff  had  taken  passage  on  the  defendant's  car,  and  had 
been  safely  carried  to  his  place  of  destination,  and  there 
alighted  in  safety  from  the  defendant's  car,  and  had  left  the 
defendant's  railway  track  before  receiving  the  injuries  com- 
plained of,,  the  defendant,  under  such  circumstances  (and,  I 
add,  under  the  pleadings  in  this  case),   would  not  be  liable. 
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Third.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff alighted  from  defendant's  car  at  the  place  described  in  the 
complaint,  but  that  the  place  where  plaintiff  alighted  was, 
considering  the  circumstances,  a  suitable  place  and  a  place 
of  reasonable  safety  for  passengers  to  alight,  and  such  as  a 
person  of  ordinary  care  might  select  for  such  purpose,  then 
the  defendant  would  have  discharged  its  duty  under  the  law, 
and  could  not,  under  the  pleadings  of  this  case,  be  held  liable 
to  the  plaintiff  for  injury  accidentally  occurring  to  the  plain- 
tiff while  attempting  to  pass  to  the  car  on  the  connecting  road. 
All  of  those  propositions  are  correct.  I  have  made  some 
interlineations,  Mr.  Stenographer,  in  the  second  and  third, 
which  will  indicate  my  changes. 

"The  fourth  request  I  cannot  charge,  for  this  reason,  in  m}' 
judgment,  it  raises  an  issue  not  raised  by  the  pleadings ;  that 
is  to  say,  if  the  plaintiff,  John  T.  Kennedy,  was  negligent  on 
that  night  or  not,  if  the  railroad  company  was  negligent  it 
makes  no  difference  if  the  plaintiff  was  negligent  or  not, 
because  the  answer  hasn't  pleaded  he  was  negligent.  If  the 
railroad  company  was  not  negligent,  it  makes  no  difference  if 
the  plaintiff  was  negligent  or  not;  it  would  not  be  relevant. 
Before  the  plaintiff  comes  into  court  (the  man  who  brings  the 
action  is  called  the  'plaintiff'),  he  goes  to  his  lawyer,  and  he 
puts  in  black  and  white  on  paper  what  complaint  he  has 
(what  complaints  he  has)  against  the  railroad  company,  states 
specifically  what  happened,  when  it  happened,  and  where  it 
happened.  That's  called  the  'complaint. '  Then  that  is  given 
the  railroad  company,  and  their  lawyer  puts  down  on  a  piece 
of  paper  their  answer  to  it,  and  that's  called  the  answer. 
When  their  witnesses  come  into  court  they  must  swear  what's 
in  those  papers,  because  that's  what  they  have  said  was  their 
case,  and  nothing  else.  They  have  advertised  what  they  are 
going  to  prove,  and  the  witnesses  must  swear  to  those  things, 
and  those  things  alone.  Now,  Mr.  Kennedy  has  charged 
what?  Mr.  Kennedy  says — And  I  speak  of  the  complaint, 
not  what  he  said  on  the  stand.  Mr.  Kennedy  says  he  bought 
a  ticket  in  Columbia  to  Batesburg,  and  paid  his  money  for  it, 
and  before  they  got  to  Batesburg,  to  wit,  at  a  junction  some 
distance  north,  the  train  stopped,  and  he  was  invited  to  get 
out,  and  in  getting  out  here  was  no  safe  place  for  him  to  get 
out, — alight, — and  he  fell  and  was  injured.  The  railroad 
company  denies  that.  That  raises  these  issues  for  you :  First, 
did  the  railroad  company  furnish  him  with  a  safe  place  to 
alight?  That's  an  issue  of  fact  for  you.  The  second  is,  was 
he  injured  thereby?  The  third  is,  how  much  was  he  injured 
thereby,  if  he  was  injured  at  all?  What  was  the  relationship 
between  them?  Railroads  sustain  manifold  relationships  to 
the  public.  When  they  carry  men  on  their  cars,  they  sustain 
one  relationship.  When  you  cross  their  track  in  front  of  their 
engine,  they  sustain  another  relationship.  Hauling  freight 
over  their  road,  they  sustain  another  relationship.     With  all 
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those  we  have  nothing:  to  do.  The  question  is,  was  the  place 
where  the  plaintiff  alighted  a  safe  and  suitable  place  for 
passengers  to  alight,  and  was  he  injured  by  the  negligence  of 
the  railroad  company?  Those  are  the  questions  in  this  case. 
Now,  I  charge  you  that  it  is  the  duty  of  a  railroad  company, 
when  it  undertakes  to  carry  a  passenger  for  hire,  to  take  him 
in  at  a  safe  place,  and  set  him  down  at  a  safe  place.  Now, 
how  safe  a  place?  I  charge  you,  gentlemen,  that  while  the 
car  is  rolling  along  its  track  at  a  frightful  rate  of  speed,  under 
the  impulse  of  steam  power,  the  railroad  company  owes  the 
greatest  degree  of  care  to  its  passengers,  because  the  peril  is 
very  great,  and  the  law  imposes  upon  the  railroad  company 
the  greatest  degree  of  care.  Does  the  law  impose  the  same 
degree  of  care  to  furnish  a  place  for  passengers  to  get  out? 
I  charge  you  that  it  does  not.  There  is  no  case  in  our  books 
that  decides  the  point.  The  only  case  is  the  case  Mr.  Hender- 
son cites,  divided  between  three  judges.  Therefore  I  have  to 
split  the  road,  and  do  the  best  I  can.  In  my  judgment,  the 
excellence  of  the  law  consists  in  the  reasonableness —  The 
essence  of  the  law  consists  in  its  reasonableness  and  in  enforc- 
ing it.  Now,  how  much  care  must  be  exercised  in  furnishing 
a  place  for  passengers  to  alight?  I  charge  you  that  they  must 
use  ordinary  care ;  such  care  as  a  man  of  ordinary  care,  fore- 
sight, and  understanding;  such  a  safe  place  as  a  man  of  ordi- 
nary care  and  foresight  would  furnish,  or  ought  to  furnish, 
under  like  circumstances.  I  don't  know  those  elements.  You 
must — You  have  got  to  fix  in  your  mind  the  standard  of  right 
doing,  so  it  comes  down  to  a  question  for  the  jury  at  last. 
I  tell  you  the  railroad  company  is  bound  to  furnish  Mr.  Kennedy 
with  a  reasonably  safe  place  to  alight  from  that  train.  And 
the  question  comes  to  your  mind,  was  it  a  safe  place  to  alight? 
That's  a  question  you  will  have  to  solve.  If  it  was  a  safe 
place,  the  railroad  company  is  not  liable.  If  it  was  not  a 
safe  place,  the  railroad  company  is  liable.  That  is  the  first 
question  for  you  to  determine.  The  second  issue  is,  was  Mr. 
Kennedy  hurt  by  the  railroad  company  failing  to  furnish  a  safe 
place  to  alight  from  their  train?  Has  the  railroad  company 
failed  to  furnish  such  a  place  to  alight?  And  was  the  plaintiff, 
Mr.  Kennedy,  hurt — injured — in  consequence  thereof?  The 
charge  in  this  complaint  is  that  the  negligence  in  the  railroad 
company  consisted  in  not  having  a  safe  place  to  get  out  on, 
and  that's  the  only  issue  in  this  case.  Now,  was  Mr.  Kennedy 
hurt  as  a  result  of  the  railroad  company  not  having  that  place, 
then  and  there,  at  that  spot?  If  he  was,  then  the  railroad 
company  is  liable,  and  must  pay  such  damages  as  you  assess. 
"I  charge  you,  furthermore,  in  this  case,  it  is  not  charged 
and  is  not  pretended  that  the  people  who  had  charge  of  that 
train  on  that  morning  did  anything  or  omitted  to  do  anything 
that  they  ought  to  have  done.  The  sole  contest  is  whether 
the  place  they  put  Mr.  Kennedy  out  on  was  a  safe  place.  I 
charge,  you  cannot  consider  whether  or  not  Mr.  Kennedy  acted 
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with  ordinary  care,  because  when  the  railroad  company  put  in 
their  answer  the}'  didn't  advise  him  that  they  were  going  to 
prove  that  this  thing  occurred  by  his  negligence,  and  not  by 
the  negligence  of  the  railroad  company.  Therefore  they  can 
offer  no  testimony  to  show  that  he  was  negligent.  The  sole 
question  is  whether  the  railroad  company  was  negligent.  If 
yon  conclude  that  was  not  a  safe  place  to  get  out,  and  if  you 
conclude  Mr.  Kennedy  was  thereby  injured,  and  if  you  con- 
clude he  was  injured  thereby,  then  you  are  to  say  how  much. 
Upon  those  questions  I  cannot  help  you.  You  have  heard  the 
testimony  of  the  expert.  You  have  heard  the  testimony  of 
Mr.  Kennedy  himself.  Nobody  stated  any  figures.  It  is  not 
worth  while  to  state  any  figures,  it  is  a  matter  for  you — for 
the  Jury — to  estimate. 

"Now,  one  more  matter,  and  I  am  done.  This  is  a  civil 
case.  That  side  which  has  the  preponderance  of  evidence — 
that  carries  the  most  conviction  to  your  minds — is  the  side 
entitled  to  the  verdict.  You  have  the  testimony.  The  burden 
is  upon  you  to  decide,  and  it  is  a  difficult  burden.  I  don't 
envy  you  of  it.  I  am  glad  the  constitutions  of  the  country 
have  put  upon  the  juries  the  determination  of  questions  of  fact. 
I  have  stated  the  law.  You  must  find  the  facts ;  and,  when 
vou  find  it,  write  your  verdict  upon  the  back  of  this  summons, 
and  sign  your  name  as  foreman.  If  you  find  a  verdict  for  the 
plaintiff,  state  how  much,  writing  it  out  in  letters.  If  you 
find  a  verdict  for  the  defendant,  say,  'We  find  for  the  defend- 
ant '  And  in  either  case  sign  it  as  foreman.  Take  the  record 
and  retire. ' ' 

The  requests  refused  are  as  follows: 

"Fourth.  That  if  the  jury  believe  from  the  evidence  that 
the  plaintiff,  John  Kennedy,  might  have  avoided  the  injury 
complained  of  by  ordinary  attention  to  his  own  safety,  then 
the  company  would  not  be  liable  in  damages  for  his  injuries, 
if  any.  Fifth.  If  the  jury  believe  that  the  plaintiff  knew  that 
the  defendant's  train  of  cars  at  the  time  of  his  exit  were 
stopping  at  an  unusual  stopping  place,  and  that  he  might  have 
avoided  the  injury  by  the  exercise  of  ordinary  attention  to 
his  own  safety,  then  the  company  would  not  be  liable  in 
damages  if  he  failed  to  exercise  such  care  and  attention." 

Exceptions. 

"(i)  Because  his  honor,  the  circuit  judge,  charged  the  jury: 
'If  the  plaintiff,  John  T.  Kennedy,  was  negligent  on  that  night 
or  not,  if  the  railroad  company  was  negligent,  then  it  makes 
no  difference  if  the  plaintiff  was  negligent  or  not,  because  the 
answer  has  not  pleaded  he  was  negligent. '  In  this,  it  is  sub- 
mitted the  circuit  judge  erred;  for  it  forbade  the  jury  to  con- 
sider the  negligence  of  the  plaintiff,  which  might  have  been 
the  sole  cause  of  the  injury  to  him,  notwithstanding  the  de- 
fendants might  have  also  been  negligent,  and  it  was  proper 
that  such  defense  should  be  considered  under  the  general 
denial     (2)  The  defendants'  fourth  request  was  as  follows: 
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'That  if  the  jury  believe  from  the  evidence  that  the  plaintiff, 
John  T.  Kennedy,  might  have  avoided  the  injury  complained 
of  by  ordinary  care  and  attention  to  his  own  safety,  then  the 
company  would  not  be  liable  in  damages  for  his  injury,  if  any.' 
His  honor  the  circuit  judge  refused  to  charge  such  request. 
In  this,  it  is  submitted,  he  erred;  for  under  the  general  denial 
the  defendants  might  show  that  plaintiff's  negligence  is  the 
sole  cause  of  the  injury.  (3)  The  defendants'  fifth  request  was 
as  follows:  'If  the  jury  believed  that  the  plaintiff  knew  that 
the  defendants'  train  of  cars  at  the  time  of  his  exit  were  stop- 
ping at  an  unusual  stopping  place,  and  that  he  might  have 
avoided  the  injury  by  the  exercise  of  ordinary  attention  to 
his  own  safety,  then  the  company  would  not  be  liable  in 
damages  if  he  failed  to  exercise  such  care  and  attention." 
It  is  submitted,  under  the  general  denial  the  defendants  might 
show  that  the  want  of  ordinary  care  on  the  part  of  the  plain- 
tiff was  the  sole  cause  of  injury,  and  that  the  negligence  of 
the  defendants  did  not  cause  such  injury;  and  hence  his  honor 
the  circuit  judge  erred  in  not  so  charging,  and  in  refusing  to 
charge  the  defendants'  fifth  request." 

B.  L.  Abney  and  G.  W.  Croft  &  Son,  for  appellant. 
Hendersons,  for  respondent. 

McIVER,  C.  J.  By  reason  of  the  death  of  the  stenographer 
who  took  down  the  testimony  in  this  case,  the  same  could  not 
be  set  out  in  the  "case" ;  and  therefore  we  know  nothing  of 
it,  except  what  may  appear  in  the  judge's  charge,  which,  with 
the  exceptions,  should  be  incorporated  by  the  reporter  in  his 
report  of  the  case,  as  they  will  sufficiently  show  what  points 
are  presented  for  our  consideration ;  and  therefore  we  need 
not  undertake  to  set  out  here,  in  detail,  the  allegations  in  the 
pleadings  or  the  exceptions  to  the  charge.  It  is  sufficient  to 
say  that  the  object  of  the  action  was  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  bv  the  plaintiff  by  rea- 
son of  the  negligence  of  defendant  in  failing  to  provide  a  safe 
place  for  him  to  alight  from  the  train  when  it  reached  the 
point  at  which  he  desired  to  leave  the  train,  and  that  the  only 
defense  set  up  in  the  answer  was  a  denial  of  each  allegation  in 
the  complaint. 

It  seems  to  us  that  the  onlv  question  presented  by  this 
appeal  is  whether  there  was  any  error  on  the  part  of  the  cir- 
cuit judge  in  instructing  the  jury  that  under  a  general  denial, 
and  in  the  absence  of  any  plea  of  contributory  negligence,  they 
could  not  consider  whether  the  plaintiff's  negligence  was  the 
sole  cause  of  the  injury  of  which  he  complains.  In  other 
words,  the  question  is  whether  the  defendant,  under  a  general 
denial,  may  controvert  the  allegation  that  the  plaintiff's  in- 
iuries  were  caused  by  the  defendant's  negligence,  by  showing 
that  they  were  in  fact  caused  by  the  plaintiff's  own  negligence, 
or  that  of  some  third  person,  and  therefore  were  not  caused  bv 
the  defendant's  negligence.  It  seems  to  us  that  both  reason 
and  authority  require  us  to  answer  this  question  in  the  affirma- 
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tive.  If  a  person  is  charged  with  having  caused  an  injury  to 
another  by  reason  of  his  negligence,  surely  it  is  both  reason- 
able and  logical  for  him  to  say.  "I  deny  the  charge,  and  sup- 
port such  denial  by  showing  that  the  injury  complained  uf 
was  caused  by  the  negligence  of  the  party  injured,  or  that  of 
some  other  person,  and  therefore  I  am  not  the  cause  of  the 
injury  complained  of. M  If  a  person  is  charged  with  taking 
the  life  of  another,  it  is  certainly  competent  for  him  to  deny 
the  charge,  and  sustain  such  denial  by  showing  that  the  party 
took  his  own  life,  or  that  his  death  resulted  from  some  other 
agency,  for  which  the  party  charged  was  not  responsible. 
Indeed,  this  seems  to  us  to  be  the  strongest  form  of  denial; 
for.  if  it  is  shown  that  the  act  or  omission  complained  of  was 
the  result  of  some  other  agency  than  the  act  of  the  party 
charged,  then  it  is  shown  that  he  not  only  did  not  do  the  act, 
but  that  it  was  impossible  that  he  could  have  done  it.  But. 
without  pursuing  the  argument  further,  we  will  proceed  to 
show  that  the  authorities  sustain  this  view.  In  I  Enc.  PI.  & 
Prac.  p.  824,  note  2,  cited  by  counsel  for  appellant,  it  is  said, 
44  Under  a  general  denial,  the  fact  that  the  injury  was  caused 
by  the  negligence  of  others  may  be  shown;"  and  quite  an 
array  of  cases  from  other  states  are  cited  to  sustain  this  prop- 
osition. But  we  have  a  recent  case  in  our  state  which,  in 
principle,  sustains  our  view  (Wilson  v.  Railway  Co.,  51  S.  C. 
79,  28  S.  E.  01),  in  which  Mr.  Justice  Gary,  in  delivering  the 
opinion  of  the  court,  uses  this  language:  "The  first  question 
raised  by  the  exception  is,  was  there  error  on  the  part  of  the 
presiding  judge  in  excluding  testimony  offered  in  behalf  of  the 
defendant  for  the  purpose  of  showing  that  the  injury  was  caused 
by  the  negligence  of  a  fellow  servant,  *on  the  ground  that  it 
referred  to  the  defense  of  co-employees,  which  could  not  be 
raised  under  the  pleadings'  ?"  And  after  proceeding  to  state 
the  allegation  of  the  complaint,  and  showing  that  the  testi- 
mony was  competent  for  another  reason,  he  proceeds  to  sdy : 
44  But  it  was  also  competent  for  the  purpose  of  showing  a  failure 
of  negligence  on  the  part  of  the  defendant,  by  establishing  the 
fact  that  the  injury  was  caused  by  the  negligence  of  a  fellow 
servant."  And  he  proceeds  to  sustain  that  proposition  by 
quoting  from  section  671,  Pom.  Rem.  (that  standard  authority 
on  the  Code),  the  following:  "Evidence  which  is  in  its  nature 
affirmative  is  often  confounded  with  defenses  which  are  essen- 
tially affirmative  and  in  avoidance  of  the  plaintiff's  cause  of 
action,  and  is  therefore  mistakenly  regarded  as  new  matter, 
requiring  to  be  specially  pleaded,  although  its  effect  upon  the 
issue  is  strictly  negative,  and  it  is  entirely  admissible  under 
an  answer  of  denial.  In  other  words,  in  order  that  evidence 
may  be  proved  [admitted]  under  a  denial,  it  need  not  be,  in 
its  nature,  negative.  Affirmative  evidence  may  often  be  used 
to  contradict  an  allegation  of  the  complaint,  and  may  there- 
fore be  proved  to  maintain  the  negative  issue  raised  by  the 
defendant's    denial.     One    or    two  familiar    examples  will 
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sufficiently  illustrate  the  proposition.  In  certain  actions, 
property  in  the  plaintiff,  in  respect  of  the  goods  which  are  the 
subject-matter  of  the  controversy,  is  an  essential  element  of 
his  claim.  His  complaint  therefore  avers  property  in  himself. 
The  allegation  is  material,  and  is,  of  course,  put  in  issue  by 
the  general  or  specific  denial.  *  *  *  The  defendant  may 
controvert  this  fact  in  two  modes.  He  may  simply  contradict 
and  destroy  the  effect  of  the  plaintiff's  proof,  and  in  this  purely 
negative  manner  procure,  if  possible,  a  decision  in  his  own 
favor  upon  this  issue.  *  *  *  On  the  other  hand,  the 
defendant,  not  attempting  directly  to  deny  the  testimony  of 
the  plaintiff's  witnesses,  and  to  overpower  its  effect  by  direct 
contradictory  proof,  may  introduce  evidence  tending  to  show 
that  the  property  in  the  goods  is  in  fact  in  a  third  person. 
This  evidence,  if  convincing,  would  defeat  the  plaintiff's  re- 
covery. It  would  be  affirmative  in  its  direct  nature,  but  its 
ultimate  effect  in  the  trial  of  the  issue  raised  by  the  answer 
would  be  to  deny  the  truth  of  the  plaintiff's  averment.  Such 
evidence,  although  immediately  affirmative,  would  still,  for 
the  purpose  of  determining  the  issue  presented  by  the  plead- 
ings, be  negative."  This  is  immediately  followed  by  a  quota- 
tion from  section  675  of  the  same  valuable  work,  which  seems 
to  be  directly  applicable  to  the  question  we  are  considering, 
in  these  words:  " In  actions  for  injuries  to  person  or  prop- 
erty alleged  to  have  resulted  from  the  defendant's  negligence, 
he  may  prove,  under  a  general  denial,  that  the  wrong  was 
caused  by  the  negligence  of  third  persons,  not  agents  of  the 
defendant,  and  for  whom  he  was  not  responsible."  Further 
on  in  his  opinion,  at  page  95,  51  S.  C,  and  page  97.  28  S.  E., 
his  honor  Judge  Gary  clearly  points  out  the  distinction  be- 
tween the  well-settled  rule  (in  this  state,  at  least)  that,  where 
a  party  desires  to  avail  himself  of  the  defense  of  contributory 
negligence,  he  must  set  up  such  defense  in  his  answer,  in  order 
to  entitle  him  to  offer  evidence  to  sustain  such  defense,  and 
the  rule  laid  down  in  the  case  which  he  was  considering ;  and 
he  gives  the  reason  for  such  distinction  in  the  following  lan- 
guage: " The  reason  why  testimony  is  admissible,  under  a 
general  denial,  to  prove  that  the  injury  was  caused  by  the 
negligence  of  a  fellow  servant,  is  because  its  tendency  is  to 
show  that  there  was  no  negligence  whatever  on  the  part  of  the 
defendant.  On  the  other  hand,  the  reason  why  it  is  necessary 
to  set  forth  in  the  answer  the  defense  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  because  the  testimony 
showing  such  contributory  negligence  does  not  disprove  the 
allegation  of  the  complaint  that  the  iniurv  was  caused  by  the 
negligence  of  the  defendant.  The  defendant,  by  setting  up 
in  his  answer  the  defense  of  contributory  negligence  on  the 
part  of  the  plaintiff,  does  not  attempt  to  escape  liability  by 
showing  a  failure  of  negligence  on  his  part,  but  because  the 
plaintiff  has  done  that  which  prevents  a  recovery  against  him, 
although  he  (the  defendant)   may  have   been   guilty   of  negli- 
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gence.  Such  facts  would  constitute  an  affirmative  defense,  of 
which  the  defendant  could  not  get  the  benefit  unless  it  was  set 
Dp  in  the  answer.  The  exceptions  raising  the  first  question 
are  sustained. ' '  Indeed,  we  may  add  that  the  defense  of  con- 
tributory negligence,  so  far  from  tending  to  deny  or  disprove 
negligence  on  the  part  of  the  defendant,  necessarilv  involves, 
by  the  very  meaning  of  the  term  " contributory/ '  an  admission 
of  defendant's  negligence,  but  that  the  plaintiff's  negligence, 
combining  and  concurring  with  the  negligence  of  defendant, 
as  a  proximate  cause  thereof,  has  produced  the  injury  com- 
plained of.  See  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  at  page 
371;  Cooper  v.  Railway  Co.,  56  S.  C.  91,  34  S.  E.  16;  Bowen 
v.  Railway  Co.,  36  S.  E.  590,  58  S.  C.  222;  and  Simms  v. 
Railway  Co.,  26  S.  C,  at  page  497.  2  S.  E.  486.  Now,  in 
this  case  it  is  quite  certain  that  the  defendant  company  not 
only  did  not,  by  its  answer,  either  expressly  or  impliedly,  by 
setting  up  the  defense  of  contributory  negligence,  admit  its 
own  negligence,  but,  on  the  contrary,  expressly  denied  any 
negligence  on  its  part,  and  therefore,  under  the  authority  of  the 
Case  of  Wilson,  above  cited,  had  the  right  to  offer  evidence 
tending  to  show  that  the  injuries  complained  of  by  plaintiff 
were  due  to  his  own  negligence,  and  thus  disprove  the  allega- 
tion that  such  injuries  were  due  to  the  negligence  of  the 
defendant.  If  it  should  be  said  that  Wilson's  Case  does  not 
apply,  because  in  that  case  the  question  arose  as  to  the  com- 
petency of  the  evidence,  while  here  it  does  not  appear  that 
any  such  question  was  raised,  the  answer  is  obvious.  While 
it  is  true  that,  owing  to  the  unfortunate  death  of  the  stenog- 
rapher, his  notes  of  the  testimony,  and  what  occurred  while  it 
was  being  developed,  could  not  be  obtained,  and  are  not, 
therefore,  set  out  in  the  "case,"  yet  there  is  enough  in  the 
charge  of  the  circuit  judge  to  warrant  the  inference  that  such 
testimony  was  offered  and  rejected ;  for  some  of  the  language 
used  by  the  circuit  judge  in  his  charge  would  have  been 
absolutely  meaningless  unless  such  testimony  had  been  offered, 
and  this  our  great  respect  for  the  intelligence  and  fairness  of 
the  circuit  judge  would  absolutely  forbid  us  to  assume. 

The  following  language  was  used  by  the  circuit  judge  in  his 
charee  to  the  jury:  " I  charge  you,  furthermore,  in  this  case, 
it  is  not  charged  and  is  not  pretended  that  the  people  who  had 
charge  of  the  train  on  that  morning  did  anything  or  omitted 
to  do  anything  that  they  ought  to  have  done.  The  sole  con- 
test is  whether  the  place  they  put  Mr.  Kennedy  out  on  was  a 
safe  place.  I  charge  you  cannot  consider  whether  or  not  Mr. 
Kennedy  acted  with  ordinary  caret  because  when  the  railroad 
company  put  in  their  answer  they  did  not  advise  him  that  they 
'nere  going  to  prove  that  this  thing  occurred  by  his  negligence  y 
and  not  by  the  negligence  of  the  railroad  company.  There- 
fore they  can  offer  no  testimony  to  show  that  he  was  negli- 
ffnf/'  It  seems  to  us  that  the  language  of  the  circuit  judge 
which  we  have  italicized  clearly  implies  that  the  defendant  did 
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offer  testimony  tending  to  show  the  negligence  of  the  plaintiff. 
What  else  could  the  statement  that  the  defendant  company, 
for  the  reason  given,  "can  offer  no  testimony  to  show  that 
he  [meaning  the  plaintiff]  was  negligent,' '  mean?  But,  even 
if  it  be  assumed  that  no  such  testimony  was  offered  by  the 
defendant,  still  we  think  there  was  error  on  the  part  of  the 
circuit  judge  in  refusing  the  defendant's  fourth  and  fifth  re- 
quests to  charge,  under  the  principles  established  by  Wilson's 
Case,  supra.  It  is  true  that  the  "case"  does  not  show  that 
the  circuit  judge,  in  express  terms,  refused  to  charge  defend- 
ant's fifth  request;  but  he  certainly  did  not  charge  that  re- 
quest, for  he  said  nothing  about  it.  and,  as  the  whole  tenor 
of  his  charge  was  in  direct  conflict  with  that  request,  it  must 
be  regarded  as  having  been  refused.  If,  as  held  in  Wilson's 
Case,  it  was  competent  for  the  defendant  to  offer  testimony, 
under  a  general  denial,  tending  to  show  that  the  plaintiff's 
injuries  were  caused  by  his  own  negligence,  and  in  that  way 
sustain  its  denial  of  the  allegation  that  the  negligence  of  the 
defendant  caused  plaintiff's  injuries,  then,  clearly,  upon 
the  same  principle,  it  was  not  only  the  right,  but  the  duty,  of 
the  jury  to  consider  the  question  whether  the  negligence  of  the 
plaintiff  caused  his  injury.  If  so,  then,  unquestionably,  there 
was  error  in  instructing  the  jury  that  they  could  not  consider 
any  such  question.  Even  if  there  was  no  testimony  adduced 
by  the  defendant  tending  to  show  that  plaintiff's  injuries  were 
caused  by  his  own  negligence,  yet  there  may  have  been  in  the 
testimony  adduced  by  the  plaintiff  facts  and  circumstances 
tending  to  show  negligence  on  his  part;  and,  as  we  have  said 
above,  there  must  have  been  some  such  testimony  in  the  case, 
for  otherwise  the  manifest  effort  of  the  circuit  judge  to  im- 
press upon  the  jury  the  idea  that  under  the  pleadings  in  this 
case  they  could  not  consider  such  testimony  would  have  been 
worse  than  idle.  It  seems  to  us  clear  that  this  case  has  been 
tried  by  the  jury  under  erroneous  instructions  as  to  the  law 
applicable  to  it,  and  that  the  exceptions  to  the  charge  must  be 
sustained.  The  judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  reversed,  and  that  the  case  be  remanded 
to  that  court  for  a  new  trial. 

GARY,  A.  J.,  dissents.    

Wieland  v.  President,  etc.,  op  Delaware  &  H. 

Canal  Co. 

(Court  of  Appeals  of  New  York,  April  30, 1901.) 

[60  N.  E.  Rep.  234.] 

Injury  at  Crossing— Contributory  Negligence — Evidence.* — In  an  ac- 
tion to  recover  for  the  death  of  plaintiff's  intestate  at  a  railroad  cross- 
ing", where  there  is  no  evidence,  either  direct  or  circumstantial,  which 
shows  either  the  presence  or  absence  of  contributory  negligence,  plain- 
tiff cannot  recover. 

*As  to  the  presumptions  of  negligence  and  contributory  negligence 
in  caseof  accidents  at  crossings,  see  Moon  v.  Fink  (Ga.),  10  Am.  &  Kng. 
R.  Cas.,  N.  S.,  848,  and  extensive  note,  848  et  sea. 
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Appeal  from  supreme  court,  appellate  division,  Third 
department. 

Action  by  Catherine  Fisher  Wieland,  administratrix  of 
Frederick  G.  Wieland,  against  the  President,  Managers  & 
Company  of  the  Delaware  &  Hudson  Canal  Company.  From 
an  order  of  the  appellate  division  (59  N.  Y.  Supp.  11 17)  revers- 
ing a  judgment  for  defendant  entered  on  dismissal  of  the  com- 
plaint and  granting  a  new  trial,  defendant  appeals.     Reversed. 

This  action  arose  out  of  the  alleged  negligent  killing  of  the 
plaintiff's  intestate  at  what  is  known  as"Rockerfeller's  Cross- 
ing," three  miles  in  a  southwesterly  direction  from  the  city  of 
Albany.  It  has  been  twice  tried.  The  first  trial  resulted  in 
a  nonsuit,  and  the  judgment  entered  thereon  was  reversed  in 
the  appellate  division.  Upon  the  second  trial  the  plaintiff  was 
again  nonsuited,  and  the  appellate  division  again  reversed, 
one  of  the  justices  dissenting.  This  appeal  is  taken  from  the 
order  entered  upon  that  reversal.  The  deceased  was  a  milk- 
man. On  the  day  of  the  accident,  August  30,  1897,  he  was 
returning  from  the  city  of  Albany,  and  was  driving  south  on 
the  Rockerfeller  road.  When  last  seen,  he  was  seated  in  his 
milk  wagon,  drawn  by  one  horse.  The  defendant's  railroad 
crosses  this  highway,  running  generally  east  and  west.  It 
has  but  one  track  at  this  place.  The  deceased  was  struck  by 
the  engine  attached  to  a  regular  passenger  train  coming  from 
the  west.  The  crossing  is,  concededly,  a  dangerous  one. 
There  was  sufficient  evidence  in  the  case  to  justify  a  submis- 
sion of  the  question  of  defendant's  negligence  to  the  jury. 
The  single  question  presented  upon  this  appeal  is  whether 
there  is  evidence  tending  to  show  that  plaintiff's  intestate  was 
free  from  contributory  negligence.  There  were  no  eye-wit- 
nesses to  the  accident.  The  respondent  relies  upon  proof 
of  the  circumstances  surrounding  the  accident  as  evidence  of 
the  exercise  of  ordinary  care  or  caution  upon  the  part  of 
the  deceased  in  approaching  this  crossing,  and  claims 
that,  if  the  exercise  of  such  care  is  not  affirmatively  estab- 
lished, the  evidence  at  least  justified  the  inference  that  the 
exercise  of  that  degree  of  care  would  not  have  prevented  the 
accident.  The  material  facts  and  circumstances  bearing  upon 
the  question  of  contributory  negligence  are,  briefly,  these : 
The  deceased,  at  the  time  of  the  accident,  was  about  55  years 
of  age,  in  full  possession  of  his  faculties,  and  of  sober  and  in- 
dustrious habits.  He  was  familiar  with  the  locality,  having 
crossed  and  recrossed  the  tracks  almost  daily  for  some  time 
previous.  It  was  a  bright,  clear  day,  between  half-past  12  and 
1  o'clock,  noon,  with  but  a  slight  wind  blowing  from  the 
east.  The  railroad  approaches  the  highway  from  the  west  at 
this  point  through  a  cut  in  an  embankment,  the  sides  of  which 
are  in  places  upwards  of  40  feet  in  height.  The  north  side  or 
bank  of  this  cut,  which  is  the  side  from  which  the  deceased 
approached,  slopes  gradually  downward  to  within  a  few  feet 
from  the  track.     The  cut  extends  over  600  feet  to  the  west  of 
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the  highway,  and  the  tracks  as  they  go  in  that  direction  curve 
to  the  left  or  south.  On  the  day  in  question  the  deceased  was 
driving  a  slow,  easy-going  horse,  and  was  last  seen  about  a 
quarter  of  a  mile  north  of  the  crossing,  driving  slowly,  with 
the  reins  in  his  hands.  Approaching  the  track  from  the 
north  on  the  highway  there  is  quite  an  upgrade.  Plaintiff's 
witnesses,  with  the  exception  of  one  Delaney,  testified  that 
a  person  approaching  the  crossing  from  the  north,  and  at  a 
point  about  30  feet  from  it,  can  see  along  the  track  to  the  west 
onlv  from  1  so  to  200  feet,  and  the  view  in  that  direction  does 
not  improve  as  one  nears  the  track.  Delaney,  however, 
testified  that  the  top  of  an  object  12  or  13  feet  high  could  be 
seen  600  feet  west  of  the  crossing  at  a  point  30  feet  north  of  it, 
and  a  person  standing  on  the  track  could,  from  that  point,  be 
seen  at  a  distance  of  from  425  to  450  feet.  A  train  coming 
through  the  cut  from  the  west  could  not  be  heard  more  than 
1 50  to  200  feet  from  the  crossing.  The  train  was  running  at 
the  rate  of  from  50  to  60  miles  an  hour.  No  bell  was  rung  or 
whistle  sounded  until  the  train  was  well  within  the  cut,  when 
two  or  three  short  sharp  blasts  were  blown.  The  deceased 
could  not  have  obtained  a  view  along  the  track  to  the  west 
until  he  reached  a  point  about  30  feet  from  the  tracks,  and  at 
this  point  the  view  was  better  than  it  was  nearer  to  or  upon 
the  track. 

Lewis  E.  Carr,  for  appellant. 
Jacob  L.  Ten  Eyck,  for  respondent. 

WERNER,  J.  (after  stating  the  facts).  It  has  become  a 
truism  in  the  law  of  negligence  that  each  case  depends  upon 
its  own  particular  facts.  This  branch  of  the  law  is  now  well 
settled,  and  the  great  diversity  of  decisions  in  negligence 
cases  arises,  not  from  differences  between  the  courts  as  to 
what  the  law  is,  but  in  the  effort  to  apply  it  to  the  facts  of 
each  given  case.  We  have  here  a  case  governed  by  the  most 
fundamental  and  primary  principles  of  the  law  of  negligence. 
The  two  questions  involved  are:  First,  was  the  defendant 
guilty  of  negligence?  and,  second,  was  the  plaintiff's  intestate 
free  from  contributory  negligence?  The  burden  was  upon 
the  plaintiff  to  establish  each  of  these  propositions.  The 
sufficiency  of  the  evidence  to  warrant  a  finding  of  negligence 
against  the  defendant  being  conceded,  we  have  to  inquire 
whether  there  is  evidence  upon  which  a  jury  could  properly 
find  that  plaintiff's  intestate  was  free  from  contributory  neg- 
ligence, or  whether  the  circumstances  and  surroundings  attend- 
ing the  accident  were  such  that  no  degree  of  care  on  the  part 
of  the  decedent  would  have  been  availing.  As  there  were  no 
eye  witnesses  to  the  accident,  and  the  decedent  was  last  seen 
about  a  quarter  of  a  mile  north  of  the  crossing  at  which  he 
was  killed,  the  case  is  barren  of  direct  evidence  upon  the 
subject  of  his  conduct  in  approaching  and  attempting  to  go 
over  this  crossing.  The  record  is  equally  silent  as  to  any  cir- 
cumstances which  may  have  attended  the  decedent's  approach 
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to  this  crossing,  and  which  would  bear  directly  upon  what  he 
did  or  omitted  to  do.  It  is  quite  clear,  therefore,  that  this 
case  does  not  come  within  the  principle  of  those  authorities 
which  lay  down  the  rule  that,  even  where  there  are  no  eye  wit- 
nesses to  an  accident  resulting  in  death,  the  question  of  dece- 
dent's contributory  negligence  may  depend  upon  inferences  to 
be  drawn  by  the  jury  from  the  circumstances  attending  the 
accident.  Smedis  v.  Railroad  Co.,  88  N.  Y.  20;  Kellogg  v. 
Railroad  Co.,  79  N.  Y.  75;  Palmer  v.  Railroad  Co.,  112  N. 
Y.  234,  19  N.  E.  678;  Schafer  v.  Mayor,  etc.,  154  N.  Y. 
466,  48  N.  E.  749;  Pruey  v.  Railroad  Co.,  41  App.  Div. 
158,  58  N.  Y.  Supp.  797,  affirmed  in  this  court  166  N.  Y.  — , 
59  N.  E.  1 129.  Here  there  are  no  facts  or  circumstances 
from  which  a  jury  could  say  what  the  decedent  did  or  omitted 
to  do  when  he  approached  this  crossing. 

We  are  thus  brought  to  the  last  and  principal  contention  of 
the  plaintiff,  which  is  that  the  character  of  the  crossing  and  the 
conditions  surrounding  the  accident  were  such  that  the  dece- 
dent could  neither  have  seen  nor  heard  the  approach  of  the 
train  with  which  he  collided  in  time  to  save  himself.  If  this  is 
true,  the  case  is  brought  within  the  other  rule  laid  down  in 
Smedis  v.  Railroad  Co. ,  Palmer  v.  Railroad  Co. ,  Kellogg  v. 
Railroad  Co.,  and  Pruey  v.  Railroad  Co.,  supra,  to  the  effect 
that,  when  the  circumstances  and  conditions  surrounding  an 
accident  are  such  that  it  is  unavailing  to  look  and  to  listen,  the 
question  whether  a  decedent  was  free  from  contributory  negli- 
gence may  be  submitted  to  the  jury.  Let  us  briefly  recapitulate 
the  facts  and  circumstances  upon  which  this  contention  is  based. 
The  accident  happened  about  noon  on  a  bright,  clear  day 
at  a  country  highway  crossing  of  a  single-track  railroad.  The 
decedent  was  a  man  of  mature  years,  in  good  health,  in  the 
possession  of  all  his  faculties,  and  thoroughly  familiar  with 
this  crossing.  He  was  driving  a  gentle,  easy-going  horse, 
which,  when  last  seen,  about  a  quarter  of  a  mile  north  of  this 
crossing,  was  jogging  along  on  a  slow  trot.  We  must  assume 
from  the  evidence  that  no  bell  or  whistle  was  rung  or  sounded 
until  an  instant  before  the  accident,  when  two  short  sharp 
blasts  of  the  whistle  were  given,  and  that  this  was  probably 
the  danger  signal  occasioned  by  the  decedent's  presence  upon 
or  proximity  to  the  track,  instead  of  the  usual  or  ordinary 
warning  whistle  for  the  crossing.  It  is  impossible  to  describe 
in  words  the  precise  character  of  this  crossing.  As  shown  in 
the  preceding  statement  of  facts,  the  railroad  approaches  this 
highway  from  the  west  through  a  cut,  and  upon  a  curve  over 
600  feet  in  length.  The  sides  of  the  cut  are  sloping,  and  in 
some  places  upwards  of  40  feet  in  height.  The  physical 
situation  at  the  intersection  of  this  railroad  and  highway 
is  such  that  a  better  view  is  obtained  of  the  railroad  along 
this  curve  at  a  point  in  the  highway  about  30  feet  north  of  the 
track  than  at  any  other  place.  At  this  point  the  track  is 
plainly  visible  to  the  west  for  a  distance  of  from  150  to  200  feet, 
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or,  according  to  the  evidence  of  one  of  plaintiff's  witnesses, 
from  425  to  d.50  feet.  The  latter  witness  also  testified  that 
an  object  12  or  13  feet  high — the  assumed  height  of  a  loco- 
motive— could  be  seen  from  the  same  point  for  a  distance  of 
600  feet  to  the  westward.  At  the  point  stated  a  train  coming 
from  the  west  through  this  cut  could  not  be  heard  until  it 
came  within  1 50  or  200  feet  of  the  crossing,  and,  as  there  was 
a  slight  wind  from  the  east  on  the  day  of  the  accident,  it  ma}' 
properly  be  assumed  that  the  train  could  not  be  heard  until 
after  it  came  into  view.  The  evidence  also  tends  to  show  that, 
after  leaving  the  point  in  the.'highway  30  feet  north  of  the  rail- 
road track,  the  view  to  the  west  is  considerably  shortened 
until  the  railroad  track  is  reached,  when  the  view  is  again 
somewhat  extended,  but  still  not  as  good  as  at  the  point  in- 
dicated. The  train  with  which  decedent  collided  was  moving 
at  the  rate  of  50  or  60  miles  an  hour,  giving  no  other  signal 
or  warning  of  its  approach  than  that  above  referred  to.  These 
facts  show  that  this  was  an  exceedingly  dangerous  crossing. 
It  was  rendered  so,  however,  not  by  the  shifting  or  variable 
conditions  of  the  railroad  traffic  at  this  point,  but  principally 
by  the  fixed  and  constant  physical  environment  above 
described.  The  decedent,  who  was  perfectly  familiar  with 
the  surroundings,  approached  this  crossing  on  the  day  of  the 
accident  under  very  favorable  conditions  as  to  time  and 
weather.  He  was  bound  to  exercise  reasonable  care  for  his 
self-preservation;  that  is,  he  was  bound  to  exercise  that 
degree  of  care  which  a  reasonably  prudent  man  would  use, 
knowing  the  kind  and  extent  of  the  danger  to  be  apprehended. 
What  active  duty  was  imposed  upon  the  decedent  in  the  ex- 
ercise of  reasonable  care?  The  answer  is  obvious  and  simple. 
He  was  required  to  look  and  listen.  Nothing  could  excuse 
the  absence  of  this  degree  of  care,  or  justify  the  lack  of  evi- 
dence tending  to  show  that  it  was  exercised,  except  proof  that 
under  the  conditions  which  existed  it  would  have  been  un- 
availing. Did  the  decedent  either  look  or  listen  before  he 
went  upon  this  railroad  track?  We  can  find  no  answer  to 
this  question  in  the  record.  As  we  have  stated,  there  is  not  a 
single  fact  or  circumstance  in  the  evidence  which  sheds  any 
light  upon  the  decedent's  movements  between  the  time  when 
he  was  seen  a  quarter  of  a  mile  north  of  the  railroad  track  and 
the  instant  when  he  met  his  death.  Could  he  have  heard 
if  he  had  listened,  or  could  he  have  seen  if  he  had  looked? 
The  evidence  shows  affirmatively  that  neither  of  these  safe- 
guards would  have  been  unavailing.  Upon  the  facts  before  us 
it  must  be  assumed  that  the  situation  was  one  in  which  it 
was  difficult  either  to  hear  or  see  in  time  to  avoid  danger. 
But  it  was  possible  to  hear  and  to  see,  and  therefore  it  was 
the  duty  of  the  decedent  to  use  his  faculties  of  sight  and  hear- 
ing in  the  exercise  of  such  reasonable  care  as  the  known  dan- 
ger of  the  place  required.  Had  the  evidence  shown,  or 
tended  to  show,  that  either  or  both  of  these  precautions  would 
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have  been  utterly  useless,  that  branch  of  the  case  could  have 
been  properly  submitted  to  a  jury  upon  the  question  whether 
the  decedent  had  exercised  such  reasonable  care  as  the 
exigencies  of  the  situation  rendered  possible.  But  when  it 
was  once  shown  that  the  conditions  were  such  that  the  dece- 
dent, by  the  exercise  of.his  faculties  of  sight  and  hearing,  might 
have  averted  the  disaster,  it  became  necessary  for  the  plain- 
tiff to  go  a  step  further,  and  give  some  affirmative  evidence 
from  which  a  jury  could  have  found  that  the  decedent  was 
free  from  contributory  negligence.  She  has  failed  in  this 
particular.  There  is  neither  direct  nor  circumstantial  evidence 
which  points  either  to  the  presence  or  absence  of  contributory 
negligence  on  the  part  of  the  decedent,  and  the  case,  there- 
fore, falls  within  the  rule  very  tersely  expressed  in  Wiwirowski 
v.  Railway  Co.,  124  N.  Y.  420,  26  |N.  E.  1023,  and  Cordell  v. 
Railroad  Co.,  75  N.  Y.  330,  as  follows:  "When  the  circum- 
stances point  as  much  to  the  negligence  of  the  deceased  as  to 
its  absence,  or  point  in  neither  direction,  a  refusal  to  nonsuit 
is  error.1 '  Further  illustrations  of  the  rule  that  a  plaintiff 
cannot  recover  in  such  an  action  without  some  affirmative 
evidence  to  show  the  absence  of  contributory  negligence  may 
be  found  in  Tolman  v.  Railroad  Co.,  98  N.  Y.  198,  50  Am. 
Rep.  649;  Rodrian  v.  Railroad  Co.,  125  N.  Y.  527,  26  N.  E. 
741;  Reynolds  v.  Railroad  Co.,  58  N.  Y.  248;  and  Bond  v. 
Smith,  113  N.  Y.  378,  21  N.  E.  128.  Our  conclusion  herein 
may  be  briefly  summarized  in  the  statement  that  to  permit 
the  submission  of  such  a  case  as  this  to  a  jury  upon  the  ques- 
tion of  decedent's  contributory  negligence  would  result,  not 
merely  in  the  extension  of  a  rule  which  has  already  been 
stretched  to  the  utmost  degree,  but  in  the  abrogation  of  the 
rule  itself.  The  order  of  the  appellate  division  must  be  re- 
versed, and  the  judgment  of  the  trial  term  affirmed,  with  costs 
in  all  courts. 

PARKER,   C.   J.,   and  GRAY,    BARTLETT,    MARTIN. 
VANN,  and  CULLEN,  JJ..  concur. 
Ordered  accordingly. 

Alabama  G.  S.  R.  Co.  v.  Taylor. 

{Supreme  Court  of  Alabama,  Feb,  6",  igoi.) 

[29  So.  Rep.  673.] 

Fires  Set  by  Locomotives— Negligence— Pleading. — In  an  action  against 
a  railroad  company  to  recover  damages  for  the  destruction  of  plaintiff's 
bouse  by  fire,  a  complaint,  which,  after  alleging  that  the  defendant 
operated  a  railroad  near  the  plaintiff's  house,  then  alleges  that  plain- 
tiff's house  was  destroyed  by  fire,  which  "was  communicated  to  plain- 
tiff's said  building  from  an  engine  or  locomotive  operated  by  the 
defendant,  *  *  *  and  said  fire  was  caused  by  the  negligence  or 
carelessness  of  the  defendant  in  operating  or  running  said  locomotive," 
sufficiently  states  a  cause  of  action,  and  is  not  subject  to  demurrer  upon 
the  ground  of  uncertainty  and  indefiniteness  in  its  allegations  of  negli- 
gence. 
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Same — Evidence — Report  of  Engineer— Production  of  Writings — 
Statute. — In  an  action  against  a  railroad  company  to  recover  damages 
resulting-  from  fire  alleged  to  have  been  caused  by  the  negligent  escape 
of  sparks  from  the  defendant's  locomotive,  the  report  of  the  engineer  in 
charge  of  the  engine  alleged  to  have  caused  the  fire,  made  to  the  defend- 
ant after  the  fire,  is  not  prima  facie  relevant  and  admissible  in  evidence  ; 
and  the  fact  that  such  report  may  have  been  used  to  contradict  the  engi- 
neer, if  he  had  denied  its  contents,  does  not  bring  it  within  the  statute 
(Code,  §  1859)  which  provides  for  compelling,  upon  proper  notice,  the 
production  of  writings  "pertinent  to  the  issue." 

Same — Presumption  of  Negligence — Rebuttal.* — In  an  action  against  a 
railroad  company  to  recover  damages  resulting  from  fire  alleged  to  have 
been  caused  by  the  negligent  escape  of  sparks  from  a  locomotive  running 
on  the  defendant's  road,  proof  by  the  plaintiff  that  the  fire  was  caused 
by  sparks  emitted  from  a  locomotive  running  on  the  defendant's  road 
raises  a  presumption  of  negligence  against  the  defendant,  and  places 
upon  it  the  burden  of  showing  that  the  engine  alleged  to  have  caused 
the  fire  was  properly  constructed,  was  equipped  with  approved  devices 
and  appliances  to  prevent  the  escape  of  sparks,  was  in  good  repair,  and 
prudently  managed  and  controlled ;  and  upon  proof  of  these  facts  by 
the  defendant  the  presumption  arising  from  the  mere  communication  of 
fire  is  rebutted,  and  the  plaintiff  cannot  maintain  the  action  without 
making  further  proof  of  specific  acts  of  negligence  or  want  of  care  on 
the  part  of  the  defendant. 

Same — Same — Direction  of  Verdict. — In  an  action  against  a  railroad 
company  to  recover  damages  for  the  destruction  of  a  corn  crib  by  fire 
alleged  to  have  been  caused  by  the  negligent  escape  of  sparks  from  a 
locomotive  running  on  the  defendant's  road,  where  the  evidence  for  the 
plaintiff  tends  to  show  that  the  fire  originated  from  sparks  emitted  from 
the  engine  of  the  defendant,  but  there  is  no  evidence  of  actual  negli- 
gence or  want  of  care  on  the  part  of  the  defendant  or  its  employees,  and 
the  evidence  for  the  defendant  shows  that  the  engine  from  which  the 
sparks  were  emitted  was  properly  constructed,  was  equipped  with  ap- 
proved appliances  to  prevent  the  escape  of  fire  and  sparks,  was  in  good 
repair,  and  properly  managed  and  controlled,  the  general  affirmative 
charge  should  be  given  at  the  request  of  the  defendant. 

Same — Negligence — Evidence. — In  such  a  case,  the  mere  fact  that  the 
house  of  the  plaintiff  which  was  burned  was  56  yards  from  the  center  of 
the  track  and  from  passing  engines  does  not  of  itself  afford  any  evidence 
of  actual  negligence  either  in  the  construction  or  equipment  of  the  en- 
gine or  its  handling,  in  the  absence  of  evidence  as  to  what  distance  a 
properly  equipped  and  skillfully  managed  engine,  under  similar  atmos- 
pheric conditions,  would  throw  sparks  ;  but  where  witnesses  for  the 
defendant,  who  testified  to  the  proper  construction,  equipment,  and  man- 
agement of  the  engine  in  question,  further  testified  that  in  their  opin- 
ion, from  an  engine  properly  constructed,  equipped,  and  managed,  fire 
could  not  have  escaped  as  far  as  plaintiff's  building,  there  is  ground  for 
an  adverse  inference,  which  requires  the  submission  of  the  question  of 
negligence  to  the  determination  of  the  jury,  making  it  improper  to  give 
the  general  affirmative  charge  requested  by  the  defendant. 

Instructions. — In  such  a  case,  a  charge  which  asserts  in  effect  that 
there  was  no  evidence  tending  to  show  want  of  proper  care  on  the  part 
of  the  defendant  is  properly  refused  as  being  calculated  to  confuse  the 
jury. 

Appeal  from  circuit  court,  Greene  count)' ;  John  C.  Ander- 
son, Judge. 

Action  by  Mary  E.  Taylor  against  the  Alabama  Great  South- 

*As  to  the  presumption  of  negligence  from  origin  of  fire,  see  Farring- 
ton  v.  Rutland  R.  Co.  (Vt.),  19  Am.  &Eng.  R.  Cas.,  N.  S.,  248,  and/00/- 
note. 

As  to  the  rebuttal  of  such  presumption,  see  13  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  S03  etseg. 
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era  Railroad  Company.     Judgment  for  plaintiff.     Defendant 
appeals.     Reversed. 

The  complaint  contained  two  counts,  which  were  in  words 
and  figures  as  follows:  (i)  "The  plaintiff  claims  of  the  defend- 
ant seventy-five  dollars  damages,  which  damages  were  caused 
by  fire  from  the  engine  operated  by  defendant,  whereby  said 
sum  of  seventy-five  dollars  damages  were  caused  by  said  defend- 
ant to  said  plaintiff  by  reason  of  said  fire,  whereby  said  plain- 
tiff's corner ib  or  building  was  wholly  destroyed, — all  caused 
by  the  negligence  of  defendant, — and  by  reason  of  said  fire 
said  plaintiff  was  damaged  to  the  amount  of  said  sum  of  sev- 
enty-five dollars;  wherefore  plaintiff  brings  this  action. ' '  (2) 
"The  plaintiff  claims  of  the  defendant  the  further  sum  of  sev- 
enty-five dollars  damages  for  that  whereas,  on,  to  wit,  the  12th 
day  of  May,  1899,  the  defendant  was  engaged  in  running  or 
operating  a  steam  engine  or  locomotive  on  its  track  in  Greene 
county,  Alabama;  and  the  plaintiff  owned  a  corncrib  or  build- 
ing at  or  near  Hairston,  in  said  Greene  county.  Alabama, 
which  corncrib  or  building  was  totally  destroyed  by  fire,  which 
fire  was  communicated  to  plaintiff's  said  building  or  corncrib 
from  the  engine  or  locomotive  operated  by  the  defendant, 
whereby  said  sum  of  seventv-five  dollars  damages  was  caused 
by  said  defendant  to  said  plaintiff  by  reason  of  said  fire, — all 
caused  by  the  negligence  or  carelessness  of  the  defendant  in 
operating  or  running  said  engine  or  locomotive ;  wherefore 
plaintiff  brings  this  suit. ' '  To  each  of  these  counts  the  defend- 
ant demurred  upon  the  ground  that  each  count  was  indefinite 
and  uncertain,  in  that  it  fails  to  allege  wherein  the  defendant 
was  negligent  or  careless  in  the  operation  or  running  of  its 
engine.  This  demurrer  was  overruled.  Trial  was  had  upon 
issue  joined  upon  the  plea  of  the  general  issue.  It  was  shown 
by  the  evidence  that  the  corncrib  which  was  burned,  and 
which  belonged  to  the  plaintiff,  was  56  yards  and  6  inches  from 
the  defendant's  railroad  track;  that  the  corncrib  was  discov- 
ered to  be  on  fire  a  few  minutes  after  the  passenger  train  on 
the  defendant's  road  passed.  The  evidence  for  the  plaintiff 
tended  to  show  that  at  the  time  the  train  of  the  defendant 
passed  along  the  road  near  the  corncrib  the  wind  was  blowing 
in  the  direction  from  the  road  towards  the  corncrib;  that 
within  5  or  10  minutes  after  the  train  had  passed,  a  fire  was 
discovered  on  top  of  the  corncrib;  that  this  was  about  9 
o'clock  in  the  morning  on  May  5,  1899;  that  at  that  time 
there  was  no  fire  in  any  of  the  houses  near  the  corncrib;  that 
the  nearest  house  in  which  there  could  have  been  a  fire  was  a 
blacksmith  shop,  which  was  220  yards  away  from  the  corncrib, 
bat  that  there  was  no  fire  in  the  shop  at  this  time;  that  it 
was  very  dry,  and  the  corncrib  was  an  old  building,  covered 
with  shingles;  that  there  was  no  fire  anywhere  about  the  corn- 
crib, and  when  the  fire  was  first  discovered  it  was  on  the  top 
of  the  crib.  It  was  further  shown  that  the  station  where  the 
corncrib  was  located  was  called  Hairston,   which  was  a  flag 
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station,  at  which  trains  did  not  stop  except  when  flagged ; 
that  upon  the  morning  when  the  corncrib  was  burned  the  pas- 
senger train  referred  to  was  flagged  at  this  station,  and 
stopped.  The  place  where  the  train  stopped  was  over  200 
yards  from  the  corncrib  in  the  direction  in  which  the  train 
was  going.  The  defendant  introduced  as  witnesses  the  engi- 
neer and  fireman  who  were  on  the  engine  that  was  drawing 
the  passenger  train  which  passed  the  plaintiff's  corncrib  on  the 
morning  in  question,  and  the  master  mechanic  on  the  defend- 
ant's road,  and  the  inspector  of  engines  at  the  defendant's  shops 
in  Birmingham.  All  of  these  witnesess  testified  that  the  engine 
was  equipped  with  the  latest  approved  and  improved  spark 
arresters,  devices,  and  appliances  to  prevent  the  escape  of 
sparks  from  the  said  engine;  that  they  had  examined  the 
engine  in  question  the  day  the  plaintiff's  corncrib  was  burned, 
and  they  had  found  the  engine  in  perfect  condition  in  every 
respect ;  that  it  was  better  equipped,  so  far  as  proper  devices 
and  appliances  for  preventing  the  escape  of  sparks  was  con- 
cerned, than  engines  were  generally  upon  well-regulated  roads. 
These  witnesses  also  testified  that  with  such  appliances  they 
did  not  think  a  fire  could  be  communicated  to  a  building  56 
yards  from  the  defendant's  track.  Before  entering  upon  the 
trial,  plaintiff  served  notice  upon  the  defendant  to  produce  in 
court  on  the  trial  the  written  report  of  B.  H.  O'Brien,  who 
was  the  engineer  on  said  engine,  as  to  whether  or  not  the  pas- 
senger train  drawn  by  his  engine  stopped  at  Hairston  on  the 
morning  the  corncrib  was  burned.  Upon  the  cross-examina- 
tion of  said  O'Brien  as  a  witness,  and  after  he  had  testified 
that  he  had  made  such  written  report,  and  that  it  was  then 
in  the  hands  of  defendant's  counsel,  the  attorneys  for  plaintiff 
demanded  that  such  written  statement  be  given  to  them. 
Defendant  objected  to  being  required  to  furnish  such  state- 
ment, upon  the  ground  that  no  sufficient  demand  had  been 
made,  and  that  the  same  was  illegal,  irrelevant,  and  imma- 
terial evidence.  The  court  overruled  the  objection,  required 
the  written  report  to  be  furnished  to  plaintiff's  counsel,  which 
report  was  then  read  by  plaintiff's  counsel  to  the  jury.  To 
these  rulings  the  defendant  duly  excepted.  The  court,  in  its 
oral  charge,  among  other  things,  instructed  the  jury  as  fol- 
lows: "If  the  jury  believe  from  the  evidence  that  the  crib  in 
question  was  ignited  by  sparks  emitted  from  the  engine  of  the 
defendant,  and  that  the  crib  was  situated  at  a  distance  of  56 
yards  and  6  inches  from  the  track  of  the  railroad,  then  they 
would  be  authorized  to  find  for  the  plaintiff,  unless  the  fire 
could  have  been  extinguished,  and  all  danger  prevented,  by 
due  dilligence  on  the  part  of  John  R.  Taylor  after  he  discovered 
the  fire. ' '  The  defendant  separately  excepted  to  the  giving 
of  this  portion  of  the  court's  oral  charge,  and  also  separately 
excepted  to  the  court's  giving,  at  the  request  of  the  plaintiff, 
the  following  written  charge :  (1)  "If  the  jury  believe  from 
the  evidence  that  the  corncrib  described  in  the  complaint 
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was  destroyed  by  fire  emitted  from  a  locomotive  of  the  defend- 
ant, then  the  jury  must  find  for  the  plaintiff,  unless  thev  be- 
lieve from  the  evidence  that  the  plaintiff,  after  discovering  the 
fire,  by  due  diligence  could  have  put  out  the  fire,  and  saved 
the  property  from  destruction."  The  defendant  requested 
the  court  to  give  to  the  jury  the  following  written  charges, 
and  separately  excepted  to  the  courts  refusal  to  give  each  of 
them  as  asked :  (i)  "If  the  jury  believe  the  evidence  in  the 
case,  they  should  find  for  the  defendant."  (7)  "The  negli- 
gence of  the  defendant  in  the  use  and  management  of  the 
train  and  the  appliances  for  the  prevention  of  accidental  fires 
will  not  be  presumed,  even  if  the  jury  believe  from  the  evi- 
dence that  the  alleged  fire  was  caused  by  sparks  escaping  from 
the  defendant's  engine."  (9)  "The  defendant  is  authorized 
by  law  to  use  steam  engines  in  propelling  its  cars  over  its 
road,  and  to  use  fire  for  generating  steam;  and  it  is  not 
liable  for  damages  resulting  from  the  reasonable  use  or  ex- 
ercise of  this  right;  and  if  the  jury  believe  from  the  evidence 
that  there  is  no  proof  of  negligence  on  the  part  of  the  defend- 
ant in  the  use  of  its  machinery  or  appliances,  the  plaintiff 
cannot  recover  in  this  case  unless  the  jury  is  satisfied  from  the 
evidence  in  this  case  that  the  engine  in  question  was  not  sup- 
plied with  suitable  machinery  and  appliances  in  use  by  well- 
regulated  railroad  companies  for  the  prevention  of  accident 
from  fire  or  for  the  emission   of  sparks  from   the  engine. ' ' 

(10)  "I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe 
from  the  evidence  in  this  case  that  the  engine  in  question  at 
the  time  of  the  accident  was  supplied  with  the  most  approved 
appliances  and  devices  for  the  prevention  of  fires,  in  use  by 
well-regulated  railroad  companies  in  this  country,  and  that 
such  appliances  were  well  managed  and  handled  by  the  serv- 
ants in  charge  thereof  at  the  time,  and  that  there  was  no  neg- 
ligence upon  the  part  of  the  defendant  by  which  said  fire  was 
communicated  to  the  building  in  contest  here,  at  or  near  the 
said  building,  then  it  is  your  duty  to  find  for  the  defendant." 

(11)  "I  charge  you  as  a  matter  of  law  that  there  is  no  evi- 
dence in  this  case  tending  to  show  the  defendant's  engine  was 
not  supplied  with  approved  machinery  for  the  prevention  of 
fires,  or  any  evidence  tending  to  show  that  there  was  any 
negligence  or  want  of  due  care  upon  the  part  of  defendant's 
servants  at  or  near  the  said  accident  tending  to  show  that  the 
said  engine  and  appliances  and  engine  and  train  were  not 
handled  or  managed  carefully  and  with  proper  care,  and  there- 
fore your  verdict  should  be  for  the  defendant."  There  were 
verdict  and  judgment  for  the  plaintiff,  assessing  her  damages 
at  $50.  From  this  judgment  the  defendant  appeals,  and 
assigns  as  error  the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Daniel  Collier,  for  appellant. 

De  Graffenried  &  Evins  and  John  McKinley,  for  appellee. 
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SHARPE,  J.  The  complaint  was  not  subject  to  the  demur- 
rer. The  report  made  to  the  defendant  by  its  engineer  was 
prima  facie  not  evidence  for  either  party.  Culver  v.  Railway 
Co.,  108  Ala.  330,  18  South.  827.  That  it  might  have  been 
used  to  contradict  the  engineer  if  he  had  denied  its  contents 
did  not  bring  it  within  section  1859  of  the  Code,  which  pro- 
vides for  compelling  the  production  of  writings  "  pertinent  to 
the  issue."  Apparently,  in  giving  and  refusing  instructions 
to  the  iury,  the  trial  court  proceeded  on  the  theory  that  the 
fact,  if  established,  that  defendant's  engine  communicated 
fire  to  the  plaintiff's  building  was  sufficient  to  fix  upon  the 
defendant  the  charge  of  negligence  conclusively.  Such  a  con- 
ception is,  in  view  of  the  evidence,  at  variance  with  principles 
declared  bv  this  court-  In  actions  of  this  kind  the  communi- 
cation of  fire  to  the  property  of  another  by  an  engine  of  a 
defendant  railroad  company  is,  when  nothing  appears  to  the 
contrary,  presumed  to  have  been  the  result  of  negligence  on 
the  part  of  the  defendant.  The  presumption  so  arising  is  not 
a  conclusive  one,  so  as  to  preclude  the  defendant  to  rebut  it ; 
nor  does  it  take  the  place  of  actual  evidence  of  negligence 
further  than  to  cast  upon  the  defendant  the  burden  of  showing 
by  evidence  that  at  the  time  of  the  occurrence  it  was  in  the 
exercise  of  ordinary  care  in  respect  to  the  construction, 
equipment,  and  management  of  the  engine.  When,  by  proof, 
it  has  so  repelled  the  presumption,  the  burden  shifts  to  the 
plaintiff,  who  must  go  forward  anew  with  actual  evidence  to 
disprove  that  of  the  defendant,  either  directly  or  inferentially, 
by  showing  that  a  carefully  constructed,  equipped,  and  man- 
aged engine  would  not  have  set  fire  to  the  property.  When 
there  is  no  evidence  of  negligence  other  than  that  supplied 
by  the  presumption  referred  to,  and  the  presumption  has  been, 
to  its  full  extent,  repelled  by  undiscredited  evidence,  the  jury 
should  find  for  the  defendant,  if  they  believe  the  evidence, 
and  the  court  should  so  charge,  if  requested  in  writing  to  do 
so.  The  reason  for  these  rules  have  been  several  times  given 
by  this  court,  and  need  not  be  repeated  here.  See  Railroad 
Co.  v.  Reese,  85  Ala.  497,  5  South.  283;  Railroad  Co.  v. 
Malone,  109  Ala.  507,  20  South.  33;  Railroad  Co.  v.  Lumber  Co. 
(Ala.)  28  South.  438.  The  effect  spark-arresting  devices  may 
have  in  diminishing  the  flight  of  sparks  is  not  a  matter  coming 
within  ordinary  experience  and  observation,  and  therefore  the 
distance  to  which  fire  is  communicated  does  not  of  itself  furnish 
evidence  that  the  engine  was  not  well  equipped.  Railroad 
Co.  v.  Lumber  Co.,  supra.  These  considerations  force  the 
conclusion  that  there  was  error  in  giving  the  charges  requested 
by  the  plaintiff,  and  also  in  the  refusal  to  give  charge  10  re- 
quested by  the  defendant.  The  oral  instruction  excepted  to 
might  have  been  understood  as  imputing  negligence  to  the 
defendant  alone  upon  the  ignition  of  the  building  bv  sparks 
from  the  engine  at  a  distance  of  56  yards.  Witnesses  for 
defendant  testified  to  the  proper  construction,  equipment,  and 
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management  of  the  engine  in  question,  but  the  same  witnesses 
gave  as  their  opinion,  based  apparently  on  the  capacity  of 
good  appliances  to  restrain  sparks,  that  fire  could  not  have 
escaped  so  far  as  the  plaintiff's  building.  From  such  evidence, 
together  with  the  fact,  if  found,  that  the  building  was  actually 
fired  by  sparks  so  escaped,  the  logical  inference  would  be  that 
the  engine  was  deficient  in  spark-arresting  devices,  and  that 
in  testifyine  to  the  efficiency  of  the  particular  appliances 
the  witnesses  were  mistaken.  In  this  condition  of  the  evi- 
dence, the  question  as  to  whether  the  presumption  of  negli- 
gence, if  raised,  had  been  successfully  repelled,  could  not 
properly  have  been  withdrawn  from  the  jury,  as  was  proposed 
by  defendant's  request  for  the  general  affirmative  charge. 

The  remaining  charges  requested  by  defendant  were  properly 
refused.  Charge  7  is  bad  in  denying  that  negligence  might 
be  presumed  though  the  fire  was  caused  by  escaping  sparks. 
Charge  9  would  pretermit  inauiry  as  to  management  of  the 
engine.  Charge  11,  which  asserts,  in  effect,  that  there  was 
no  evidence  tending  to  show  a  want  of  proper  care,  was 
calculated  to  confuse  the  jury,  and  to  cause  them  to  ignore 
the  evidential  effect  of  the  presumption  in  establishing  negli- 
gence, as  well  as  some  testimony  having  the  same  tendency. 
The  judgment  must  be  reversed,   and  the  cause  remanded. 


Drake  v.  Yazoo  &  M.  V.  R.  Co. 

{Supreme  Court  of  Mississippi,  April  22  y  /go/.) 

[29  So.  Rep.  788.] 

Fires  Set  by  Locomotives — Presumption  of  Negligence — Rebuttal.* — 
Where  there  is  no  testimony  as  to  how  an  engine  was  handled  at  the 
time  its  sparks  set  fire  to  a  meadow,  or  as  to  the  kind  of  spark  arrester 
jsed,  or  its  condition,  or  that  the  engineer  and  fireman  were  competent 
and  skillf  nl,  and  used  due  care,  the  presumption  of  negligence  arising^ 
from  the  fact  of  the  fire  is  not  overcome. 

Appeal  from  circuit  court.  Hinds  county;  Robert  Powell, 
Judge. 

Action  by  Mrs.  Nettie  Drake  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Appellant  owns  a  farm  in  Hinds  county,  through  which  appel- 
lee's line  of  railway  runs.  On  the  23d  day  of  November,  1899, 
one  of  appellee's  engines  set  fire  to  the  dry  grass  on  appellant's 
place,  which  burnt  over  some  meadow  and  pasture  lands,  and 
caused  other  damages  to  appellant's  property.  She  brought 
this  suit  to  recover  the  damages  thus  sustained.  On  the  trial, 
McNeill,  a  section  foreman  on  appellee's  road,  admitted  that 
the  fire  was  set  out  by  one  of  the  engines  on  the  road.  The 
court  gave  the  following  instruction  for  the  defendant:  "(1) 
Although  the  jury  may  believe  from  the  evidence  that  the  fire 

*See  preceding  case,  and  foot-note. 
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in  question  was  caused  by  the  running  of  defendant's  train,  yet 
still,  if  they  further  believe  from  the  evidence  that  the  engine 
was  in  good  order,  and  was  handled  properly,  and  with  due 
care  and  skill,  at  the  time  when  the  fire  got  out,  they  must 
find  for  the  defendant/' 

Wells  &  Wells,  for  appellant. 
Mayes  &   Harris,  for  appellee. 

WHITFIELD,  C.  J.    McNeill's  testimony  makes  it  clear 
that  the  fire  was  set  out  by  engine  No.  10,   on  November  23d. 
The  defendant  was  then  under  the  duty  to  meet  and  explain 
away  the  prima  facie  case  thus  made.     "For  the  purpose  of 
rebutting  the  presumption,  the   evidence  must  be  as  broad  as 
the  presumption  itself,   and   must  satisfactorily  rebut  every 
negligent  act  or  omission   which  might,   under  the  circum- 
stances of  the  case,  reasonably  or  naturally  have  caused  the 
fire."     13  Am.  &  Eng.   Enc.  Law,   p.    504.     And,   again,   the 
rule  is  announced  (Id.   pp.  504,  505):     "The  general  rule  on 
this  subject  is  that  if  the  defendant   shows  that  the   engine 
alleged  to  have  caused  the  fire  was  of  the  proper  construction, 
and  equipped  with  approved  devices  and  appliances  to  prevent 
the  escape  of  fire  and  sparks,  was  in  good  repair,  and  prudently 
managed  and  controlled,  the  prima  facie  presumption  arising 
from  the  mere  communication  of  fire  will  be  rebutted.     The 
presumption  of  negligence  from  the  escape  of  fire,  however, 
cannot  be  rebutted  by  merely  showing  that  the  machines  and 
appliances  were  of  proper  character,   and  were,   at  the  time, 
in  good  condition,  without  further  showing  that  due  care  was 
employed  to  avoid  such  injuries;  to  accomplish  which  it  should 
be  shown,  not  only  that  the  engine  was  in  charge  of  com- 
petent and  skillful  servants,  but  also  at  the  particular  time, 
and  under  the  circumstances  in  question,  it  was  carefully  man- 
aged and  controlled."     See,   in  support  of  these  views,   the 
authorities  collected  in  the    admirable  brief  of  counsel  for 
appellant,  which  is  so  clear  and  perspicuous  in  its  reasoning, 
and  so  accurate  in  its  marshaling  of  the  authorities,  that  we 
direct  it  to  be  printed  in  full  by  the  reporter.     Applying  these 
principles  to  the  case  in   hand,  it  is  manifest  that  the  court 
below  erred.     Rand  manifestly  operated  this  engine  on  the 
23d,  and  there  is  no  testimony  from  the  engineer  or  fireman 
as  to  how  the  train  was  handled  that  day,  or  as  to  the  kind  of 
spark  arrester  or  its  condition,  or  that  the  engineer  and  fire- 
man aforesaid  were  skillful  and  competent  servants.     The  first 
instruction   for  defendant  was  manifestly    erroneous.     See, 
specially,  Wilson  v.  Railway  Co.,  16  S.   C,  at  pages  591,  592, 
and  Railroad  Co.  v.  Quaintance,  58  111.  393.     Spark  arresters 
are  not  even  mentioned  in  it.     There  is  absolutely  no  evi- 
dence that  at  the  time  (November  23d)  the  fireman  and  engi- 
neer were  competent  and  skillful,  or  that  they  used  due  care 
at  that  time.     What  we  have  said  indicates  the  course  the 
case  should  take  on  a  new  trial.     Reversed  and  remanded. 
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{Supreme  Court  of  Calif ornia,  Feb.  i6t  igoi.) 

[63  Pac.  Rep.  915.] 

Loss  of  Baggage — Cause  of  Action — Pleading. — Where  the  complaint 
in  an  action  against  a  transportation  company  for  the  loss  of  a  trunk 
alleged  that  defendant  lost  the  trunk,  and  set  forth  its  value,  and  that 
defendant  had  refused  to  pay  the  same,  and  defendant  set  up  a  special 
contract  limiting  its  liability,  and  offered  to  submit  to  a  judgment  for 
a  certain  sum,  an  objection  after  verdict  that  the  complaint  was  insuf- 
ficient, in  that  it  failed  to  allege  damages,  was  without  merit. 

Same — Effect  of  Receipt  Limiting  Liability — Notice  of  Limitation.*— 
Civ.  Code,  §  2176,  declares  that  a  passenger  or  consignor,  by  accepting 
a  contract  for  carriage,  with  knowledge  of  its  terms,  assents  to  any 
limitation  of  liability  stated  therein  ;  and  section  19  declares  that  every 
person  who  has  notice  of  circumstances  sufficient  to  put  a  prudent  man 
upon  inquiry  has  constructive  notice,  where  by  prosecuting  inquiry  he 
might  have  learned  them.  Held  that,  in  an  action  for  the  loss  of  a 
trunk,  it  was  error  to  refuse  to  charge  that  if,  when  a  receipt  which 
limited  the  carrier's  liability  was  delivered  to  plaintiff,  the  circum- 
stances were  such  that  a  prudent  man  would  have  read  the  limitation 
as  to  liability,  then  he  had  notice  thereof,  and  that  it  would  not  excuse 
him  to  say  that  he  did  not  read  the  notice  of  limitation. 

Instructions — Harmless  Error. — Where,  in  an  action  for  the  loss  of  a 
trunk,  the  court  erroneously  refused  to  charge  that  it  was  for  the  jury 
to  say  whether  plaintiff  had  constructive  knowledge  of  the  limitation 
of  liability  contained  in  a  receipt  given  him,  such  error  was  not 
harmless,  on  the  ground  that  the  evidence  showed  gross  negligence  on 
the  part  of  the  carrier,  from  which  it  cannot  be  exempt  from  liability 
under  Civ.  Code,  §  2175 ;  the  question  of  gross  negligence  not  having 
been  submitted  to  the  jury. 

Carriage  of  Freight — Loss — Damages— Purchase  of  Wearing  Apparel,  f 
—In  an  action  against  a  transportation  company  for  the  loss  of  a  trunk, 
it  was  error  to  admit  testimony  as  to  expenditures  by  plaintiff  for 
wearing  apparel,  as  leading  the  jury  to  consider  such  expenditures 
outside  of  the  value  of  the  contents  of  the  trunk. 

Department  2.  Appeal  from  superior  court,  city  and  county 
of  San  Francisco ;  W.  R.  Daingerfield,  Judge. 

Action  by  Charles  Merrill  against  the  Pacific  Transfer  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

J.  P.  Langhorne,  for  appellant. 
Samuel  Knight,  for  respondent. 

HENSHAW,  J.  This  action  is  brought  by  plaintiff,  assignee 
of  his  wife,  to  recover  from  the  defendant,  a  common  carrier, 
damages  for  its  failure  to  deliver  a  trunk  and  its  contents. 
In  its  answer  defendant  denied  that  the  loss  of  the  trunk  was 
occasioned  though  its  negligence,  and  further,  as  a  special 
defense,  pleaded  a  contract  for  the  carriage  of  the  trunk  by 
which  the  limitation  of  liability  for  its  loss  was  $ioo,  and 
offered  to  allow  plaintiff  to  take  judgment  for  $ioo  in  com- 

*See  notes  at  end  of  case. 

tSee  Procter  v.  Southern  California  Ry.  Co.  (Cal.),  19  Am.  &  Eng.  R. 
Cas ,  N.  S.,  77. 
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pensation  for  his  injury.  The  case  was  tried  before  the  court 
and  a  jury,  and  a  verdict  rendered  in  plaintiff's  favor  for  $950. 
Defendant's  motion  for  a  new  trial  was  denied,  and  from  the 
judgment  and  from  the  order  so  denying  its  motion  it  prose- 
cutes this  appeal. 

The  point  was  made  in  the  lower  court  upon  the  motion  for 
a  new  trial,  and  is  pressed  in  this  court,  that  the  complaint 
was  not  sufficient  to  sustain  the  judgment,  in  that  it  fails  to 
allege  that  plaintiff  has  sustained  damages.  But,  however 
inartificially  it  may  have  been  drawn  in  this  respect,  that 
pleading  sufficiently  charges  the  failure  of  defendant  to  deliver 
the  trunk  in  accordance  with  its  contract,  and  avers  that  by 
its  gross  negligence  and  that  of  its  servants  it  lost  the  trunk, 
sets  forth  the  reasonable  value  of  the  trunk  and  of  its  contents, 
pleads  that  defendant,  though  requested  to  pay  the  value  of 
the  same,  has  refused  to  do  so.  and  prays  judgment  in  the  sum 
of  $950.  Defendant  by  its  answer  treated  this  as  a  sufficient 
pleading,  made  denial  of  the  material  allegations,  set  up  the 
special  contract,  and  offered,  as  has  been  said,  to  permit 
plaintiff  to  take  judgment  in  the  sum  of  $100.  The  case 
throughout  was  tried  upon  the  theory  that  issue  was  joined 
upon  these  matters,  and  that  the  pleadings  sufficiently  declared 
upon  the  issues.  It  is  too  late,  after  verdict  found  and  judg- 
ment rendered,  to  raise  the  point.  Horn  v.  Hamilton,  89  Cal. 
276,  26  Pac.  833.  There  was  not  here  an  absence  of  a  ma- 
terial averment.  It  was  the  case  of  a  material  averment 
defectively  pleaded,  and,  while  the  point  might  have  been 
well  taken  upon  special  demurrer,  we  think  the  objection 
may  not  now  be  heard.  City  and  County  of  San  Francisco 
v.  Pennie,  93  Cal.  465,  29  Pac.  66;  Thompson  v.  De  Kum 
(Or.)  52  Pac.  517. 

The  undisputed  facts  disclosed  at  the  trial  were  that  Mr. 
Merrill,  coming  to  San  Francisco,  delivered  to  the  agent  of 
the  defendant  transfer  company  certain  brass  baggage  checks 
or  tokens,  with  the  understanding  that  the  bageage  called  for 
by  them  was  to  be  delivered  at  his  house  in  San  Francisco. 
The  agent  in  return  gave  to  Mr.  Merrill  a  paper  upon  which, 
with  printed  matter,  were  written  the  check  numbers,  the 
name  and  address  of  Mr.  Merrill,  and  the  signature  of  the 
agent.  This  paper,  over  the  signature  of  the  agent,  contained 
the  following:  " Read  following  conditions  of  this  contract. 
This  company  will  not  become  liable  for  loss  of  or  injur}-  to 
merchandise,  money,  or  jewelry  contained  in  baggage  in  any 
event,  nor  for  an  amount  exceeding  one  hundred  dollars  upon 
any  trunk  and  contents,  or  twenty-five  dollars  upon  any  valise 
or  package  and  contents,  unless  specially  agreed  for  in  writ- 
ing. If  these  conditions  are  not  acceptable,  notify  agent, 
otherwise  the  party  accepting  this  contract  of  carriage  is  bound 
thereby. ' '  The  plaintiff,  receiving  the  receipt,  read  the  address 
to  see  if  it  was  correct,  and  read  the  penciled  memoranda.  He 
read  nothing  else  upon  it.     He  was  familiar  with  the  usual 
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method  of  the  transaction  of  the  business  of  the  transfer  com- 
pany, had  traveled  a  good  deal,  and  had  always  been  in  the  habit 
of  giving  his  checks  to  and  taking  a  receipt  from  the  agent  of  the 
transportation  company.     It  was  light  enough  to  read.     There 
was  time  enough  for  him  to  have  read  the  printed  portion, 
but  he  could  not  with  certainty  have  done  so  without  using  his 
eyeglasses.     He  did  not,  however,  think  to  read  it  or  attempt 
to  read  it.     He  put  the  receipt  in  his  pocket.     He  does  not 
recollect  that  he  ever  read  the  printed  portion  of  any  receipt. 
He  read  the  printed  portion  of  this  one  only  after  the  trunk 
was  lost.     He  did  not  know  that  there  were  conditions  on 
the  receipt.     He  regarded  it  merely  as  a  receipt. — as  the  only 
thing  he  had  to  connect  him  with  his  baggage.     He  paid  the 
price  usually  charged,  which  was  50  cents  for  each  trunk. 
The  trunk,  with  other  parcels  of  baggage,  was  sent  by  the 
company  in  one  of  its  wagons  for  delivery  after  nightfall. 
There  was  only  one  man  in  charge  of  the  wagon.     He,  of 
necessity,  in  delivering  baggage  was  compelled  to  leave  his 
wagon  standing  in  the  street,   unwatched    and  unattended. 
On  returning  to  it  after  making  delivery  of  a  piece  of  baggage, 
he  observed  that  the  trunk  had  been  stolen.     He  delivered  the 
other  parcels  at  the  Merrill  residence,   stating  that  this  par- 
ticular trunk  had  been  overlooked  and  would  be  delivered  later. 
He  did  not  announce  the  theft,    fearing  that  he  would  be 
detained  and  delayed,  and  thus  prevented  from  catching  a  cer- 
tain train  to  which  he  was  under  orders  to  deliver  baggage. 
Appellant  complains  of  certain  instructions  given  and  re- 
fused by  the  court.     Section  2176  of  the   Civil  Code  provides 
that  "a  passenger,  consignor,  or  consignee,   by  accepting  a 
ticket,  bill  of  lading,  or  written  contract  for  carriage,  with  a 
knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the  time, 
place,  and  manner  of  delivery  therein  stated;  and  also  to  the 
limitation   stated  therein  upon  the  amount  of  the  carrier's 
liability  in  case  property  carried  in  packages,  trunks,  or  boxes, 
is  lost  or  injured,  when  the  value  of  such  property  is  not 
named ;  and  also  to  the   limitation  stated  therein  to  the  car- 
riers' liability  for  loss  or  injury  to  live  animals  carried.     But 
his  assent  to  any  other  modification  of  the  carrier's  obliga- 
tions contained  in  such  instrument  can  be  manifested  only  by 
his  signature  to  the  same. ' '     Defendant  proposed  an  instruc- 
tion as  follows:    "In  regard  to  the  so-called  receipt  given  by 
defendant's  agent  to   Mr.   John   F.    Merrill,    acting  for   Mrs. 
Merrill,  it  is  claimed  by  plaintiff  that  it  was  received  by  Mr. 
John  F.  Merrill  without  notice  of  its  terms  or  of  the  limita- 
tion of  liability  printed  thereon.     Now,  in  regard  to  what  con- 
stitutes notice,  I  instruct  you  that  notice  may  be  either  actual 
or  constructive.     Notice  is  actual  when  it  consists  in  express 
information   of  a  fact,  and  constructive  when   imputed   by 
law.     Every  person  who  has  actual  notice  of  circumstances 
sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  particular 
fact  has  constructive  notice  of  the  fact  itself  in  all  cases  in 
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which  by  prosecuting  such  inquiry  he  might  have  learned  such 
fact.  Accordingly,  if  you  find  that  when  the  receipt  in  ques- 
tion was  delivered  by  defendant's  agents  to  Mr.  John  F.  Mer- 
rill, acting  for  Mrs.  Merrill,  the  circumstances  of  which  Mr. 
Merrill  has  actual  notice  were  such  that  a  prudent  man  could 
and  would  have  read  the  limitation  as  to  liability  in  said  re- 
ceipt, then  I  instruct  you  that  in  law  Mr.  John  F.  Merrill,  as 
agent  of  Mrs.  Merrill,  had  due  notice  of  such  limitation  of 
defendant's  liability,  and  that  it  is  no  excuse  of  Mr.  John  F. 
Merrill  to  say  that  he  did  not  then  read  said  limitation  of 
liability,  if  he  had  free  opportunity  to  do  so."  This  instruc- 
tion was  refused ;  the  court  basing  its  refusal  upon  its  con- 
struction of  section  2176  of  the  Civil  Code,  which  it  held  to 
mean  that  the  passenger  must  have  actual  knowledge  of  the 
terms  of  the  alleged  contract,  or  his  acceptance  of  it  did  not 
bind  him.  It  is  observed  that  the  instruction  is  framed  .upon 
the  theory  that  if  Mr.  Merrill,  by  all  the  circumstances  of 
the  case,  was  put  upon  notice  of  the  terms  of  the  contract,  he 
was,  in  accepting  it,  bound  by  them. 

Coming  to  the  law  of  the  matter,  section  18  of  the  Civil 
Code  provides  that  notice  is  actual  which  consists  of  express 
information  of  a  fact,  and  constructive  which  is  imputed  by 
law:  and  section  19,  that  every  person  who  has  actual  notice 
of  circumstances  sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact  has  constructive  notice  of  the  fact  itself 
in  all  cases  in  which  by  prosecuting  inquiry  he  might  have 
learned  such  fact.  Mr.  Merrill  denied  that  he  had  actual 
knowledge  of  the  limited  liability  clause  of  the  contract.  If 
actual  knowledge  alone  would  bind  him,  as  was  the  theory 
of  the  trial  court,  the  instruction  was  properly  refused.  The 
question  is  new  in  this  state,  but  in  New  York,  where  it  has 
frequently  arisen,  it  has  been  uniformly  held  that  the  deter- 
mination whether,  under  all  the  circumstances,  the  passenger 
was  chargeable  with  knowledge  under  the  doctrine  of  notice, 
actual  or  constructive,  was  for  the  jury,  and  that  it  is  not 
sufficient  for  the  passenger  to  disclaim  actual  knowledge. 
Thus,  in  Madan  v.  Sherard,  73  N.  Y.  335,  it  is  said:  "The 
fact  that  the  receipt  was  printed  in  large  type,  and  could  be 
easily  read;  that  it  was  received  in  the  daytime,  or  when 
there  was  sufficient  light  to  enable  the  traveler  to  read  it :  that 
he  was  acquainted  with  the  methods  of  the  business, — these 
and  other  facts  may  be  shown,  not  as  conclusive  against  a 
recovery,  but  as  bearing  upon  the  ultimate  fact  to  be  proven, 
that  the  plaintiff  when  he  accepted  the  receipt  knew  of  its 
limitations,  or  that  it  contained  special  terms  for  the  carriage 
of  the  property."  So,  again,  in  Kirkland  v.  Dinsmore,  62  N. 
Y.  171,  it  is  said:  "He  [the  passenerer]  cannot  escape  from 
the  terms  of  a  contract,  in  the  absence  of  fraud  or  imposition, 
because  he  negligently  omitted  to  read  it;  and,  when  the 
other  party  has  a  right  to  infer  his  assent,  he  will  be  precluded 
from  denying  it  to   the  other's  injury.     The  plaintiff  is,  we 
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think,  in  that  position.  The  contract  was  one  which  the 
parties  might  lawfully  make.  The  defendant  had  a  right  to 
infer  from  the  plaintiff's  acceptance  of  the  receipt  without 
dissent  that  he  assented  to  its  terms.  Now,  after  a  loss  has 
occurred,  it  is  too  late  to  object  that  he  is  not  bound.  If  he 
had  objected  at  the  time,  the  defendant  would  have  been 
entitled  to  exact  as  a  condition  of  carrying  the"parcel  a  com- 
pensation equivalent  to  the  risk  of  insurers.  The  circum- 
stances imposed  upon  the  plaintiff  a  duty  to  read  the  receipt/ ' 
Such,  without  further  multiplying  citation  or  quotation,  is  the 
true  principle.  Objection  is  made  by  respondent  that  "knowl- 
edge" is  not  synonymous  with  "notice,' '  and  this  is  certainly 
true  to  the  extent,  at  least,  that  the  two  words  are  not  always 
interchangeable  in  meaning.  "Notice,"  in  one  sense,  means 
the  legal  instrumentality  by  which  knowledge  is  conveyed,  or 
bv  which  one  is  charged  with  knowledge.  One  having  knowl- 
edge that  he  is  a  defendant  in  a  suit  is  not  bound  to  appear 
until  there  has  been  brought  home  to  him  the  legal  instru- 
mentality of  knowledge,  a  proper  notice.  But,  upon  the  other 
hand,  where  the  Code  speaks  of  actual  and  constructive  notice, 
it  means  no*  more  than  that  under  the  indicated  circumstances 
a  man  is  legally  chargeable  with  knowledge.  It  is  too  narrow 
a  view  of  section  2176  of  the  Civil  Code,  therefore,  to  hold 
that  the  passenger  can  be  charged  with  the  conditions  of  the 
contract  only  by  a  showing  of  his  actual  knowledge  of  them. 
The  knowledge  itself  may  be  imputed  to  him  by  conduct.  The 
instruction  in  question  was  therefore  improperty  refused ;  for 
it  was  with  the  jury  to  say  whether,  under  all  the  circum- 
stances as  disclosed  by  the  evidence,  Mr.  Merrill  had  the  actual 
or  constructive  notice  or  knowledge  contemplated  by  the  law. 
But  respondent  makes  further  answer  that  even  if  the  court 
erred  in  its  theory  of  the  law  of  the  case,  and  consequently 
in  its  refusal  to  give  the  offered  instruction,  the  error  was 
harmless,  because  the  evidence  conclusively  shows  that  the 
defendant  was  guilty  of  gross  negligence,  and  that,  therefore, 
even  if  the  passenger  had  knowledge  of  the  limiting  clause  of 
the  contract,  it  would  not  exempt  the  defendant  in  this  case 
from  the  full  measure  of  his  liability  for  loss,  because  of  the 
fact  that  the  loss  was  occasioned  by  its  own  gross  negligence. 
In  this,  reliance  is  had  upon  section  2175  of  the  Civil  Code, 
to  the  effect  that  a  common  carrier  cannot  be  exonerated  by 
any  agreement  made  in  anticipation  thereof  from  liability  for 
the  gross  negligence,  fraud,  or  willful  wrong  of  himself  or  his 
servants.  Such,  unquestionably,  is  the  law  of  this  state. 
Pierce  v.  Southern  Pac.  Co.,  120  Cal.  156,  47  Pac.  874,  52 
Pac.  302.  But  the  question  whether  or  not  the  common  car- 
rier was  guilty  of  gross  negligence  was  in  the  first  instance 
one  for  the  jury  to  pass  upon,  under  proper  instructions  from 
the  court;  and  this  court  may  not  be  asked  to  usurp  this  func- 
tion of  the  jury,  and  thus  decide  a  question  which  has  never 
been  submitted  to  them. 
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It  appears,  therefore,  that  a  new  trial  in  this  case  must 
be  ordered.  In  contemplation  of  such  new  trial  only  one 
further  point  demands  consideration.  The  evidence  offered 
and  admitted  in  reference  to  the  expenditure  by  Mrs. 
Merrill  of  the  sum  of  $300  for  wearing  apparel  should 
have  been  excluded.  It  could  not  have  tended  to  enlighten 
the  jury  as  to  the  actual  damage  which  was  suffered  by  the 
loss  of  the  trunk,  and  it  might  well  have  tended  to  confuse 
them  and  mislead  them  into  the  belief  that  her  expenditures 
in  replacing  wearing  apparel,  apart  from  and  outside  of  the 
value  of  the  contents  of  the  trunk,  were  to  be  considered  by 
them  in  assessing  damages.  The  judgment  and  order  are 
therefore  reversed. 

We  concur:  TEMPLE,  J.;  McFARLAND,  J. 

NOTES. 

Bills  of  Lading — Whether  Assent  of  Shipper  Is  Conclusively  Presumed 
from  Acceptance. — See  generally,  Hengstler  v.  Flint  A  P.  M.  R.  Co. 
(Mich.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  707,  and  extensive  note,  710  etseg. 

Whether  Passenger  Tickets  Are  Contracts.— See  note,  11  Am.  A  Eng. 
R.  Cas.,  N.  S.,  250. 

Assent  to  Printed  Conditions  on  Passenger  Tickets. — dee  generally, 
Ranchan  v.  Rutland  R.  Co.  (Vt.).  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  416, 
and  foot-note,  417 ;  Hanlon  v,  Illinois  Cent.  R.  Co.  (Iowa),  16  Am.  A 
Eng.  R.  Cas.,  N.  S.,  101. 

WHETHER  PASSENGER'S  ASSENT  TO  LIMITATION  OF  CARRIER'S  LIABILITY  FOR 

BAGGAGE  IS  CONCLUSIVELY  PRESUMED  FROM  HIS  ACCEPTANCE  OF 

TICKET,  BAGGAGE  CHECK,  OR  RECEIPT  CONTAINING  STIPULATION 

A  mere  passenger  ticket  in  the  form  in  general  use  would  not  natu- 
rally induce  the  reading  of  its  contents.  The  party  receiving  it  might 
well  suppose  that  it  was  a  mere  check  signifying  that  he  had  paid  his 
passage  to  the  place  indicated  on  his  ticket.  And  the  courts  have  been 
generally  hostile  to  the  doctrine  that  the  liability  of  a  carrier  for  bag- 
gage can  be  limited  by  a  mere  notice  of  any  kind  without  evidence  of 
the  assent  of  the  passenger  beyond  the  mere  reception  of  a  ticket  or 
check  containing  such  notice.  But  there  is  a  want  of  harmony  in  the 
adjudicated  cases. 

General  Rule — Statements  and  Illustrations  of. — A  carrier  may  by 
notice  brought  home  to  the  passenger,  require  him  to  state  the 
nature  and  value  of  his  baggage,  and  if  the  passenger  give  an  answer 
false  in  a  material  point,  the  carrier  will  be  absolved  from  the  conse- 
quences of  a  loss  not  occasioned  by  negligence  or  misconduct.  Hoi  lis- 
ter v.  Nowlin,  19  Wend.  (N.  Y.)  234. 

In  Indiana  it  is  held  that  the  liability  of  the  carrier  can  only  be 
limited  by  express  contract,  and  that  the  receipt  by  a  passenger  of  a 
ticket  on  which  was  printed  these  words :  "In  consideration  of  free 
carriage,  its  [the  trunk's]  value  is  agreed  to  be  limited  to  $100,"  does 
not  show  any  contract.  To  the  same  effect,  see  Malone  v.  Boston  R.  Co., 
12  Gray  (Mass.)  388. 

In  North  Carolina  it  is  held  that  by  a  special  notice  brought  to  the 
knowledge  of  the  owner  the  carrier  may  qualify  his  liability  for  loss  of 
brittle,  perishable,  or  unusually  valuable  articles  ;  and  that  by  special 
contract  the  carrier  may  relieve  himself  from  loss  by  fire.  Smith  v. 
North  Carolina  R.  Co.,  64  N.  Car.  235.  Such  notice  must  appear  to  have 
been  actually  given  to  the  passenger,  or  it  must  be  shown  that  he  knew 
of  it,  or  that  by  reason  of  general  and  notorious  usage  he  ought  to  have 
known  it.  Macklin  v.  New  Jersev  Steam  Nav.  Co.,  7  Abb.  Pr.,  N.  S., 
(N.  Y.)  229. 
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Same — Passenger  Must  Be  Chargeable  with  Notice  of  Condition.— 
The  liability  of  a  carrier  in  respect  of  baggage  is  not  limited  by  a  notice 
printed  on  the  face  of  a  ticket  issued  to  the  passenger  stating  the  terms 
on  which  the  baggage  will  be  carried  unless  his  attention  is  called  to  the 
notice  when  buying  the  ticket,  or  unless  it  appears  that  he  was  negli- 
gent in  failing  to  read  the  conditions  on  the  ticket.  Kent  v.  Midland 
R.  Co.,  10  Q.  B.  1 ;  Wilson  z>.  Chesapeake  R.  Co.,  21  Gratt.  (Va.)  676 ; 
Mauritz  v.  New  York  R.  Co.,  23  Fed.  Rep.  765,  21  Am.  &  Eng.  R.  Cas. 
286.  Such  a  notice  printed  in  English  was  held  not  to  affect  a  passen- 
ger who  could  not  read  the  English  language.  Camden  R.  Co.  v.  Bal- 
dauf,  16  Pa.  St.  67. 

Iq  Parker  t/.  South  Eastern  R.  Co.,  L,.  R.  2C.  P.  Div.  416,  46  L.  J.  C.  P. 
768,  37  L.  Y.  N.  S.  540,  25  Week.  Rep.  564,  it  was  held  that  the  passenger 
was  not  bound  to  read  the  ticket. 

A  passenger  is  not  bound  by  a  stipulation  purporting  to  limit  the 
carrier's  liability  for  his  baggage,  unless  he  had  an  opportunity  to  read 
the  ticket.     Wansley  v.  Atlas  S.  S.  Co.,  N.  Y.  Sup.,  50  App.  Div.  199. 

In  Lessard  v.  Boston  &  M.  R.  R.,  45  Atl.  Rep.  712,  69  N.  H.  648,  it 
appeared  that  the  passenger  could  not  read,  and  did  not  know  what  was 
printed  on  his  ticket  having  coupons  for  each  road  over  which  he  would 
travel,  and  containing  a  stipulation  that  in  selling  this  ticket,  and 
checking  baggage  thereon,  this  company  acts  only  as  agent,  and  is  not 
responsible  beyond  its  own  line.  Held,  that  a  verdict  against  the  carrier 
selling  the  ticket  for  the  value  of  the  passenger's  baggage  was  war- 
ranted by  such  evidence,  although  it  was  lost  on  one  of  the  connecting 
lines. 

Same — Unsigned  Ticket. — In  Anderson  v.  Canadian  Pacific  R.  Co., 
17  Ont.  Rep.  747,  40  Am.  &  Eng.  R.  Cas.  624,  the  passenger's  ticket  con- 
tained these  words :  "In  consideration  of  the  reduced  rate  at  which 
this  ticket  is  sold,  I  hereby  agree  to  all  the  provisions  of  the  above  con- 
tract," one  of  which  was  that  the  carrier  should  not  be  liable  for  baggage 
beyond  the  value  of  $100.  It  appeared  that  the  ticket  was  not  sold  at  a 
reduced  rate,  and  that  it  was  not  signed  by  the  passenger.  The  court 
held  that  there  was  no  contract  limiting  the  liability  of  the  carrier  as  to 
the  amount  of  recovery. 

Same — Baggage  Check. — A  passenger  is  not  bound  by  a  limitation  on 
a  railroad  baggage  check  of  the  amount  of  liability  for  baggage  unless 
he  had  other  notice  of  the  restriction.  Indianapolis  &  C.  R.  Co.  v.  Cox, 
29  Ind.  360,  95  Am.  Dec.  640. 

Same — Unread  Receipt  for  Baggage  Check. — The  plaintiff's  daughter, 
accompanied  by  another  young  girl,  delivered  a  check  for  a  trunk  to  a 
transfer  company  in  New  York,  with  directions  to  carry  it  to  her  home 
in  Brooklyn.  She  was  about  to  leave  the  office,  when,  at  her  com- 
panion's suggestion  that  she  ought  to  have  a  receipt,  she  returned  to 
the  desk,  and  demanded  one  of  the  clerks,  who  handed  her  a  receipt,  in 
which  it  was  stipulated  that  the  company  should  not  be  liable  to  an 
amount  exceeding  $100,  unless  a  special  contract  was  made.  The  trunk 
and  contents  were  worth  $300,  but  nothing  was  said  as  to  its  value  ; 
neither  did  she  read  the  receipt  or  see  the  contents  until  after  the  loss  of 
the  trunk.  Held,  that  the  notice  was  ineffectual.  Woodruff  v.  Sherard, 
9  Hun  <N.  Y.)322. 

Same — Check  for  Baggage  to  Be  Sent  over  Connecting  Lines. — Where 
one  had  tickets  over  a  certain  line  of  railway  from  New  York  to  New 
Orleans,  which  he  gave  to  the  baggage  master  of  a  railway  company 
when  he  applied  to  have  his  baggage  checked,  the  baggage  master  gave 
aim  a  check  showing  by  numerous  letters  and  abbreviations  that  the 
baggage  would  be  sent  over  a  different  line,  and  the  passenger  failed 
to  examine  the  check,  it  was  held  that  the  common-law  liability  of  the 
carrier  was  not  waived.  Isaacson  v.  New  York  R.  Co.,  94  N.  Y.  378,  16 
Am.  &  Eng.  R.  Cas.  188. 

Same — Printed  Condition  on  Back  of  Ticket. — In  Henderson  v.  Steven- 
ton,  2  Scotch  App.,  13  Moak's  Rep.  141,  the  plaintiff  had  received  a 
ticket  which  contained  no  condition  on  its  face,  but  on  the  back  of  which 
was  printed  one  that  absolved  the  defendant  carrier  from  all  liability 
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for  loss  of  baggage  ;  but  this  printed  matter  on  the  back  of  the  ticket 
was  not  referred  to  on  the  face  of  it,  and  it  was  shown  that  the  passen- 
ger had  not  read  the  condition  before  entering  on  his  journey.  The 
court  held  (overruling  Zunz  v.  South  Eastern  R.  Co.  L.  R.  4  Q.  B.  544), 
that  the  plaintiff  had  not  assented  to  the  condition,  and  that  he  waft  no  t 
bound  by  it. 

Same— Sleeping-Car  Company  Tickets.— Where  a  sleeping-car  com- 
pany sells  a  ticket  containing  the  words,  "wearing  apparel  or  baggage 
placed  in  the  car  will  be  entirely  at  the  risk  of  the  owners,"  this  will  not 
relieve  the  railway  company  from  liability  for  lost  baggage.  Louisville 
R.  Co.  v.  Katzenberger,  16  Lea  380,  57  Am.  Rep.  232;  Cleveland,  C,  C. 
&  I.  R.  Co.  v.  Walrath,  38  Ohio  St.  461,  8  Am.  &  Eng.  R.  Cas.  371,  43 
Am.  Rep.  433 ;  Illinois  R.  Co.  v.  Handy,  63  Miss.  609,  56  Am.  Rep.  846. 

Same — Notices  in  Fine  Type. — Notices  tending  to  deceive  or  mislead 
the  passenger,  as  where  they  were  printed  in  obscure  places,  or  in  fine 
print,  have  always  been  rejected  as  ineffectual  unless  his  attention  was 
particularly  called  to  the  notice,  and  his  assent  secured.  Clayton  v. 
Hunt,  3  Campb.  27  ;  Verner  v.  Schweitzer,  32  Pa.  St.  208 ;  Butler  v. 
Hearne,  2  Campb.  415  ;  Lawson  on  Contracts  of  Carriers,  sec.  123. 

In  Verner  v.  Sweitzer,  32  Pa.  St.  208,  it  appeared  that  a  passenger 
delivered  to  the  defendant  carrier  a  trunk  containing  merchandise  for 
transportation  from  the  depot  to  a  hotel,  and  was  given  a  check  therefor 
on  which  was  printed  in  very  small  type  that  the  check  was  "good  for 
ordinary  personal  baggage.  The  rest  of  the  printed  matter  was  in  large 
type.  Heldy  that  the  qualification  was  not  in  itself  such  notice  of  its 
purport  as  to  bind  the  passenger. 

In  Malone  v.  Boston  R.  Co.,  12  Gray  (Mass.)  388,  a  ticket  had  printed 
on  the  back  of  it  a  limitation  of  the  liability  of  the  carrier  for  baggage 
printed  in  small  type,  the  face  of  the  ticket  having  printed  on  it  the  words, 
"Look  on  the  Back."  The  court  held  that  this  fact  did  not  have  the 
effect  to  limit  the  responsibility  of  the  canier,  and  that  the  fact  that 
printed  notices  containing  like  limitations  were  posted  up  in  the  cars 
did  not  change  the  result.  The  printing  of  such  notices  in  small  type 
so  as  to  render  them  inconspicuous  has  always  been  regarded  as  evi- 
dence of  a  fraudulent  intent  to  mislead.  Brown  v.  Eastern  R.  Co.,  11 
Cush.  (Mass.)  100;  Butler  v.  Heave,  2  Campb.  415  ;  Davis  v.  Willan,  2 
Stark.  279 ;  Kerr  v.  Willan,  2  Stark.  53 ;  Macklin  v.  Waterhouse,  5  Bing. 
212. 

Same — Limitation  Printed  in  Small  Type  on  Receipt  for  Baggage 
Check — Receipt  Distinguished  from  Bill  of  Lading. — The  agent  of  an 
expressman  entered  a  railway  coach,  took  up  the  check  of  a  passenger 
desiring  his  valise  delivered,  and  gave  such  passenger  a  receipt  for  the 
check,  having-  a  special  contract  limiting  the  expressman's  liability 
printed  on  one  side  of  such  receipt.  The  special  contract  was  printed 
in  very  small  type  on  the  side  of  the  receipt,  and  the  passenger  could 
not  read  it  in  the  dimly-lighted  car.  Held,  that  the  acceptance  of  it 
did  not  make  it  a  contract  between  himself  and  the  expressman.  The 
court  expressly  distinguished  such  a  receipt  from  a  bill  of  lading.  As 
to  bills  of  lading  and  other  commercial  instruments  of  like  character,  it 
has  been  held  that  persons  receiving  them  are  presumed  to  know,  from 
their  uniform  character  and  the  nature  of  the  business,  that  they  con- 
tain the  terms  upon  which  the  property  is  to  be  carried.  But  checks  for 
baggage  are  not  of  that  character,  nor  is  such  a  card  as  was  delivered 
in  this  instance.  It  was,  at  least,  equivocal  in  its  character.  In  such  a 
case  a  person  is  not  presumed  toknow  its  contents  or  to  assent  to  them. 
Blossom  v.  Dodd,  43  N.  Y.  264. 

Same — Validity  of  Notice  on  Ticket  Purchased  after  Delivery  of  Bag- 
gage to  Carrier. — A  carrier,  after  receiving  a  passenger's  baggage, 
cannot  limit  his  responsibility  by  a  notice  printed  on  a  ticket  afterwards 
purchased.     Nevins  t>.  Bay  State  Steamboat  Co.,  4  Bosw.  (N.  Y.)  225. 

Same — Notice  of  Limitation  Must  Be  Received  before  Cars  Are  Started. 
— To  restrict  the  liability  of  a  railroad  company  as  a  common  carrier, 
for  the  loss  of  the  baggage  of  a  passenger,  there  must  be  proof  of  actual 
notice  to  the  passenger  of  such  restriction,  before  the  cars  are  started  ; 
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and  an  endorsement  on  the  ticket  given  to  the  passenger,  is  not  enough, 
unless  it  is  shown  that  he  knew  its  purport  before  the  cars  started. 
Wilson  v.  Chesapeake  &  Ohio  R.  R.  Co.,  21  Gratt.  (Va.)  654. 

Discovery  of  a  condition  after  a  journey  has  commenced  will  not 
affect  the  rights  of  the  passenger.  Rawson  v.  Pennsylvania  R.  Co.,  48 
N.  Y.  212,  3  Am.  Ry.  Rep.  528,  affirming  2  Abb.  Pr.  N.  S.  220 ;  Kent 
v.  Baltimore  R.  Co.,  45  Ohio  St.  284,  31  Am.  &  Eng.  R.  Cas.  125  ;  Prentice 
v.  Decker,  49  Barb.  (N.  Y.)  21 ;  Camden  R.  Co.  v.  Baldauf ,  16  Pa.  St.  67; 
Wilson  v.  Chesapeake,  etc.,  R.  Co., 21  Gratt.  (Va.)  654  ;  Mauritz  v.  New 
York,  etc.,  R.  Co.,  23  Fed.  Rep.  766,  21  Am.  &  Eng.  R.  Cas.  286;  Logan 
v.  Pontchartrain  R.  Co.,  11  Rob.  (La.)  24,  43  Am.  Dec.  199;  Rawson  v. 
Pennsylvania  R.  Co.,  48  N.  Y.  212,  3  Am.  Ry.  Rep.  528,  8  Am.  Rep.  543. 

Burden  of  Proof  on  Carrier  to  Show  Passenger's  Assent  to  Limitation. 
— It  is  generally  held  that  the  burden  of  proof  is  on  the  carrier  to  show 
the  passenger's  assent  to  conditions  limiting  the  carrier's  liability  for 
baggage  printed  or  written  on  a  check,  ticket,  receipt  or  other  paper 
accepted  by  him. 

United  States, — Mauritz  v.  New  York,  etc.,  R.  Co.,  23  Fed.  Rep.  766. 
21  Am.  &  Eag.  R.  Cas.  286 ;  The  Majestic,  56  Fed.  Rep.  244 ;  Wiegand 
v.  Central  R.  Co.  of  New  Jersey,  75  Fed.  Rep.  370. 

Connecticut. — Peck  v.  Weeks,  34  Conn.  145. 

Illinois. — Western  Transportation  Co.  v.  Newhall,  24  111.  466  ;  Hicket 
v.  Nangatuck  R.  Co.,  31  Conn.  281,83  Am.  Dec.  143. 

Indiana. — Indianapolis,  etc.,  R.  Co.  v.  Cox,  29  Ind.  360,  95  Am.  Dec. 
640. 

Kansas. — Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  Rudebaugh,  34  Am.  & 
Eng.  R.  Cas.,  219,  38  Kan.  45, 15  Pac.  Rep.  899  ;  Atchison,  etc.,  R.  Co.  v. 
Brewer,  20  Kan.  669. 

Louisiana. — Baldwin  v.  Collins,  9  Rob.  (La.)  468  ;  Logan  v.  Pontchar- 
train R.  Co.,  11  Rob.  (La.)  24.  43  Am.  Dec.  199. 

Maine.—  Bean  v.  Green,  12  Me.  422 ;  Burham  v.  Grand  Trunk  R.  Co., 
63  Me.  298, 18  Am.  Rep.  220. 

Massachusetts. — Grace  v.  Adams,  100  Mass.  508 ;  Sears  v.  Eastern  R. 
Co.,  14  Allen  (Mass.)  437. 

Missouri.— Potts  v.  Wabash  R.  Co.,  17  Mo.  App.  394. 

New  Hampshire. — Moses  v.  Boston  R.  Co.,  32  N.  H.  523,  64  Am.  Dec. 
381,  and  note. 

New  York.— Camden  R.  Co.  v.  Belknap,  21  Wend.  (N.  Y.)  354  ;  Clark 
v.  Faxtoti,  21  Wend.  (N.  Y.)  153  ;  Cole  v.  Goodwin,  19  Wend.  (N.  Y.)  251, 
32  Am.  Dec.  470;  Marmorstein  v.  Pennsylvania  R.  Co.,  13  Misc.  Rep.  (N. 
Y.  C.  P.  C.)  32 ;  Dorr  v.  New  Jersey  Steam  Nav.  Co.,  11  N.  Y.  485  ;  Fi- 
bel  v.  Livingston,  64  Barb.  (N.  Y.)  179;  Freeman  v.  Newton,  3  E.  D. 
Smith  (N.  Y.)  246 ;  Grossman  v.  Dodd,  63  Hun  (N.  Y.)  324;  Hollister  v. 
Nowlen,  19  Wend.  (N.  Y.)  234  ;  Limburger  v.  Westcott,  49  Barb.  (N.  Y.) 
283 ;  London  Ins.  Co.  v.  Rome  R.  Co.,  63  Hun  (N.  Y.)  598,  23  N.  Y. 
Supp.  231 ;  Macklin  v.  New  Jersey  Steamboat  Co.,  7  Abb.  Pr.,  N.  S.,  (N. 
Y.)  229  ;  Nevins  v.  Bay  State  Steamboat  Co.,  4  Bosw.  (N.  Y.)  225,  234  ; 
Powell  v.  Myers,  26  Wend.  (N.  Y.)  591 ;  Quimby  v.  Vanderbilt,  17  N.  Y. 
313;  Rawson  v.  Pennsylvania  R.  Co.,  48  N.  Y.  212,  3  Am.  Ry. 
Rep.  528,  8  Am.  Rep.  543 ;  Hyman  v.  Central  Vermont  R.  Co.,  66  Hun 
(N.  Y.)  202;  Slocomb  v.  Fairchild,  7  Hill  (N.  Y.)  292;  Williams  v. 
Vanderbilt,  28  N.  Y.  222;  Woodruff  z/.  Sherard,  9  Hun  (N.  Y.)  322. 

Ohio.— Baltimore  R.  Co.  v.  Campbell,  36  Ohio  St.  647,  3  Am.  & 
Eng.  R.  Cas.  647,  38  Am.  Rep.  617  ;  Cincinnati,  H.  &  D.  R.  Co.  v. 
Pontius,  19  Ohio  St.  221  ;  Cleveland,  P.  &  A.  R.  Co.  v.  Curran,  19  Ohio 
St.  1 ;  Gaines  v.  Union  T.  &  I.  Co.,  28  Ohio  St.  418 ;  Kent  v.  Baltimore 
&  O.  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  125,  45  Ohio  St.  284,  10  West.  Rep. 
457,  12  N.  E.  Rep.  798 ;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Barrett,  36 
Ohio  St.  448 ;  Union  Exp.  Co.  v.  Graham,  26  Ohio  St.  595 ;  United 
States  Exp.  Co.  v.  Backman,  28  Ohio  St.  144  ;  Check  v.  Little  Miami  R. 
Co.,  2  Disney  Ohio  237;  Welsh  v.  Pittsburg,  Ft.  W.  &  C.  R.  Co.,  10 
Ohio  St.  65. 

Pennsylvania.— Lake  Shore  R.  v.  Greenwood,  79  Pa.  St.  373. 

Vermont. — Farmers'  Bank  v.  Champlain  Trans.  Co.,  23  Vt.  186  ;  Kim- 
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ball  v.  Rutland  R.  Co.,  26  Vt.  247,  62  Am.  Dec.  567,  and  note ;  Newell  v. 
Smith,  29  Vt.  255. 

Virginia. — Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt.    (Va.)  654. 

England. — Henderson  v.  Stevenson,  I*.  R.  2  H.  I*.  S.  C.  470 ;  Stewart 
v.  London,  etc.,  R.  Co.,  3  H.  &  C.  135,  10  Jur.,  N.  S.,  805,  12  W.  R.  689. 

Burden  of  Proof  on  Carrier  to  Show  Assent  Even  Where  Passenger 
Had  Knowledge  of  Condition. — There  are  many  authorities  holding  that 
the  mere  knowledge  on  the  part  of  the  passenger  of  a  condition  printed 
or  written  on  a  check,  ticket,  receipt,  or  other  paper,  or  posted  up  in  an 
office  or  other  place  before  commencing  his  journey  is  not  sufficient 
evidence  of  his  assent  to  it,  but  that  the  burden  of  proof  is  on  the 
carrier  to  show  that  the  passenger  agreed  to  the  terms  thus  proposed. 

United  States.— The  Majestic,  56  Fed.  Rep.  244. 

Connecticut. — Peck  v.  Weeks,  34  Conn.  145. 

Illinois. — Western  Transportation  Co.  v.  Newhall,  24  111.  466. 

Kansas. — Kansas  City  R.  Co.  v.  Rudebaugh,  38  Kan.  45,  34  Am.  & 
Eng.  R.  Cas.  219. 

Louisiana. — Baldwin  v.  Collins,  9  Rob.  (La.)  468. 

Maine. — Bean  v.  Green,  12  Me.  422;  Burnham  v.  Grand  Trunk  R. 
Co.,  63  Me.  298,  18  Am.  Rep.  220. 

Massachusetts. — Grace  v.  Adams,  100  Mass.  508  ;  Sears  v.  Eastern  R. 
Co.,  14  Allen  (Mass.)  437. 

Missouri.— Potts  v.  Wabash  R.  Co.,  17  Mo.  App.  394. 

New  Hampshire. — Moses  v.  Boston  R.  Co.,  32  N.  H.  523,  64  Am.  Dec. 
381,  and  note. 

New  York.— Camden  R.  Co.  v.  Belknap,  21  Wend.  (N.  Y.)  354  ;  Clark 
v.  Faxton,  21  Wend.  (N.  Y.)  153 ;  Cole  v.  Goodwin,  19  Wend.  (N.  Y.) 
251 ;  Dorr  v.  New  Jersey  Steam  Nav.  Co.,  11  N.  Y.  485  ;  Fibel  v.  Living- 
ston, 64  Barb.  (N.  Y.)  179;  Freeman  v.  Newton,  3  E.  D.  Smith  (N.  Y.) 
246;  Hollister  v.  Nowlen,  19  Wend.  (N.  Y.)  234;  Limburger  v.  West- 
cott,  49  Barb.  (N.  Y.)  283  ;  London  Ins.  Co.  v.  Rome  R.  Co.,  68  Hun  (N. 
Y.)  598,  23  N.  Y.  Supp.  231  ;  Macklin  v.  New  Jersey  Steamboat  Co.,  7 
Abb.  Pr.,  N.  S.,  (N.  Y.)  229  ;  Nevins  v.  Bay  State  Steamboat  Co.,  4 
Bosw.  (N.  Y.)  225,  234  ;  Powell  v.  Meyers,  26  Wend.  (N.  Y.)  591 ;  Quimby 
v.  Vanderbilt,  17  N.  Y.  313 ;  Slocomb  v.  Fairchild,  7  Hill  (N.  Y.)  292 ; 
Williams  v.  Vanderbilt,  28  N.  Y.  222 ;  Woodruff  v.  Sherard,  9  Hun  (N. 
Y.)  322. 

Ohio.—  Baltimore  R.  Co.  v.  Campbell,  36  Ohio  St.  647,  3  Am.  &  Eng. 
R.  Cas.  647,  38  Am.  Rep.  617 ;  Kent  v.  Baltimore  R.  Co.,  45  Ohio  284, 
31  Am.  &  Eng.  R.  Cas.  125. 

South  Carolina. — Henderson  v.  Stevenson,  L.  R.  2  H.  L.  S.  C.  470. 

Vermont. — Farmers'  Bank  v.  Champlain. Trans.  Co.,  23  Vt.  186;  Kim- 
ball v.  Rutland  R.  Co.,  26  Vt.  247,  62  Am.  Dec.  567,  and  note  ;  Newell  v. 
Smith,  29  Vt.  255. 

In  Hollister  v.  Nowlin,  19  Wend.  (N.  Y.)  234,  which  was  a  case  grow- 
ing out  of  a  loss  of  baggage,  Bronson,  J.,  said  :  "Now  the  carrier  is 
under  a  legal  obligation  to  receive  and  convey  the  goods  safely,  or  an- 
swer for  the  loss.  He  has  no  right  to  prescribe  any  other  terms ;  and  a 
notice  can  at  the  most  only  amount  to  a  proposal  for  a  special  contract 
which  requires  the  assent  of  the  other  party.  Putting  the  matter  in  the 
most  favorable  light  for  the  carrier,  the  mere  delivery  of  goods  after 
seeing  a  notice  cannot  warrant  a  stronger  presumption  that  the  owner 
intended  to  assent  to  a  restricted  liability  on  the  part  of  the  carrier  than 
it  does  that  he  intended  to  insist  on  the  liabilities  imposed  by  law  ;  and 
a  special  contract  cannot  be  implied  where  there  is  such  an  equipoise  of 
probabilities." 

Same— Rule  in  Federal  Courts. — In  the  United  States  courts  this  rule 
has  always  been  very  strongly  laid  down.  Thus,  in  the  Pacific,  Deady 
(U.  S.)  17,  it  was  declared  that  in  the  federal  courts,  while  the  rule  is 
that  a  common  carrier  may  limit  his  liability,  except  for  negligence,  by 
express  agreement,  nothing  short  of  an  express  stipulation  will  consti- 
tute such  an  agreement.  It  must  not  depend  upon  implication  or  infer- 
ence or  conflicting  evidence,  and  mere  notice  to  the  shipper  is  not 
sufficient.    Where  the  drayman  of  the  shipper,  on  the  delivery  of  a  pack- 
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age,  takes  a  receipt  from  the  freight  clerk  of  the  ship  for  the  same, 
marked  "not  accountable  for  contents,  "  this  of  itself  does  not  constitute 
an  agreement  limiting-  the  carrier's  liability  ;  it  is  not  a  mere  ex  parte 
proposition  on  the  part  of  the  carrier  after  receiving  the  package,  to 
which  there  must  be  direct  and  unequivocal  evidence  of  the  assent  of 
the  shipper  to  exonerate  the  carrier.  See  also,  New  Jersey  Steam  Nav. 
Co.  v.  Merchants'  Bank,  6  How.  (U.  S.)  344,  and  Railroad  Co.  v. 
Mfg.  Co.,  16  Wall.  (IT.  S.)  318. 

Passenger  Bound  by  His  Knowledge  of  Limitation. — In  Pennsylvania 
it  is  held  that  a  passenger  is  bound  by  a  notice  limiting  or  disclaiming 
responsibility  for  baggage  printed  on  his  ticket,  and  contained  on 
placards  in  the  ticket  office  of  the  carrier ;  though  the  court  expressed 
regret  that  this  rule  had  been  established  by  previous  decisions.  Laing 
v.  Colder,  8  Pa.  St.  479;  Pennsylvania  R.  Co.  v.  Raiordan,  119  Pa.  St. 
581.  But  the  terms  of  the  notice  must  be  explicit,  and  free  from  am- 
biguity. Camden  R.  Co.  v.  Baldauf ,  16  Pa.  St.  77.  The  notice  must  be 
brought  home  to  the  passenger.  Pennsylvania  R.  Co.  v.  Schwarzen- 
berger,  45  Pa.  St.  215. 

A  notice  on  his  ticket  purporting  to  limit  the  weight  and  value  of  his 
baggage  is  not  binding  on  a  passenger,  unless  he  is  aware  of  it  when 
he  purchases  the  ticket,  and  then  he  is  presumed  to  assent  unless  he  ob- 
jects.    Rawson  v.  Pennsylvania  R.  Co.,  48  N.  Y.  212,  8  Am.  Rep.  543. 

In  Zunz  v.  South  Eastern  R.  Co.,  L.  R.  4  Q.  B.  544,  38  L.  J.  Q.  B.  209, 
30  L.  Y.  N.  S.  873,  it  was  said  by  the  court  that  it  must  be  presumed 
that  when  a  passenger  takes  a  ticket  with  limitations  of  the  carrier's 
liability  on  it,  he  has  knowledge  of  them  and  is  bound  thereby. 

This  dictum,  however,  was  declared  to  be  not  supported  by  the  au- 
thorities, in  Henderson  v,  Stevenson,  2  H.  I*,  s.  c.  App.  Cas.  470.  In 
Harris  v.  Great  Western  R.  Co.,  L,.  R.  1.  Q  B.  Div.  515,  45  L,.  J.  Q.  B. 
729,  34  L.  Y„  N.  S.,  647,  it  appeared  that  the  passenger  had  not  read  his 
ticket  for  baggage  deposited  in  the  railroad  company's  cloak  room,  but 
he  admitted  that  he  was  under  the  impression  that  there  were  limitations 
of  the  carrier's  liability  on  such  tickets.  Held,  that  such  a  limitation 
on  the  ticket  was  binding  on  the  passenger. 

As  to  Whether  Passenger  Assented  to  Limitation  on  Ticket,  Check,  or 
Receipt  Accepted  by  Him  Held  to  Be  a  Question  for  the  Jury.— The  ques- 
tion whether  the  passenger  knew  or  assented  to  the  condition  printed 
or  written  on  a  ticket  or  check  before  the  commencement  of  his  journey 
is  a  question  for  the  jury,  unless  the  facts  are  undisputed,  in  which  case 
the  question  must  be  decided  by  the  court.  Brown  v.  Eastern  R.  Co.,  11 
Cash.  (Mass.)  97;  Kent  v.  Baltimore  &  O.  R.  Co.,  45  Ohio  St.  288,  31 
Am.  &  Eng.  R.  Cas.  125. 

Same) — Baggage  Check  Received  in  Dimly-Lighted  Car  and  Not  Read. 
—Defendant's  agent  came  into  a  railway  car  in  which  plaintiff  was 
travelling  and  called  for  baggage.  He  received  the  check  for  plaintiffs' 
trunk,  with  directions  as  to  its  delivery,  and  marked  on  a  blank  receipt 
the  date,  number  of  check,  and  place  of  delivery,  which  he  handed  to 
plaintiff,  without  anything  being  said  as  to  its  contents.  The  car  was 
dimly  lighted  so  that  plaintiff  from  where  he  sat  could  not  have  read 
the  receipt,  and,  without  looking  at  it  or  reading  it,  he  put  it  in  his 
pocket.  The  receipt  was  marked  upon  the  margin,  "Domestic  bill  of 
lading/*  and  purported  to  be  a  contract  relieving  defendant  from  or 
limiting  its  liability  in  certain  specified  cases,  and  in  particular  limiting 
its  liability,  save  in  case  of  a  special  contract,  to  $100.  The  court 
refused  to  charge  that  the  delivery  of  the  receipt  created  a  contract  for 
the  carriage  of  the  trunk  under  the  terms  printed  thereupon,  and  limited 
defendant's  liability  to  amount  specified,  but  submitted  the  question  to 
a  jury.     Madan  v.  Sherard,  73  N.  Y.  330. 

Same. — In  Madan  v.  Sherard,  supra,  the  question  as  to  whether  the  pas- 
senger knew  of  a  notice  of  this  kind,  and  assented  to  it,  was  left  to  the 
jury ;  the  court  holding  that  the  mere  acceptance  ot  a  receipt  con- 
taining such  a  notice  did  not  show  any  contract  to  limit  the  liability 
of  the  carrier.  See  also.  Blossom  v.  Dodd,  116  N.  Y.  264 ;  Prentice  v. 
Decker,  49  Barb.  (N.  Y.)  21;  Limburger  v.  Westcott,  49  Barb.  (N.  Y.) 
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283 ;  Sunderland  v.  Westcott,  2  Sweeny  (N.  Y.)  260  ;  Woodruff  v.  Sher- 
ard,  9  Hun  322;  Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt.  (Va.)  654; 
Grossman  v.  Dodd,  63  Hun  (N.  Y.)  324,  137  N.  Y.  599. 

EXCEPTIONS  TO  AND  LIMITATIONS  OF  GENERAL  RULE. 

Reduced  Rate  of  Fare — Passenger  Chargeable  with  Notice  of  Printed 
Condition. — The  plaintiff,  with  her  father  and  brother,  went,  some 
hours  before  the  departure  of  the  train  on  which  she  was  a  passenger, 
to  a  ticket  office  of  the  defendants  in  O.,  in  order  to  procure  a  ticket  to 
W.  and  return.  The  only  kind  of  return  ticket  issued,  on  the  route,  by 
the  defendants,  was  called  a  land  seeker's  ticket,  for  which  thirty 
dollars  less  than  the  fare  each  way  separately  was  charged.  These 
tickets  were  not  transferable,  and  were  subject  to  a  number  of  condi- 
tions printed  on  them,  among  which  was  one  limiting  the  baggage 
liability  to  wearing  apparel  not  exceeding  one  hundred  dollars  in  value  ; 
and  another  condition  required  the  signature  of  the  passenger  to  the 
ticket  for  the  purpose  of  identification  and  to  prevent  its  transfer.  The 
plaintiff's  brother  purchased  the  ticket  for  her,  and  at  his  request  the 
time  for  using  it  was  extended  beyond  the  time  limited  by  the  ticket. 
The  defendants'  agent  then  asked  for  and  obtained  plaintiff's  signature 
to  the  ticket,  by  which  she  agreed,  in  consideration  of  the  reduced  rate, 
to  all  its  provisions,  explaining  to  her  that  it  was  for  the  purpose  of 
identification.  The  plaintiff  did  not  read  the  ticket,  having  sore  eyes 
at  the  time,  and  the  agent  did  not  read  or  explain  the  conditions  to  her 
further  than  by  mentioning  that  she  alone  could  use  it.  On  the  trip  to 
W.  an  accident  happened  to  the  roadbed  of  the  defendants'  railway  by 
reason  of  which  the  train  was  overturned,  and  the  plaintiff's  baggage, 
valued  at  over  $1,000,  caught  fire,  and  was  destroyed.  There  were  no 
indications  before  the  accident  of  any  defect  in  the  roadbed.  In  an 
action  for  damages  for  such  loss,  held,  that  there  was  no  evidence  of 
any  negligence  with  which  the  defendants  were  chargeable  ;  and  that, 
whether  or  not  the  plaintiff  signed  the  ticket  or  informed  herself  of  its 
contents,  it  embodied  the  terms  and  conditions  on  which  alone  the 
defendants  contracted  to  carry  her  and  her  baggage.  Bate  v.  Canadian 
Pacific  R.  Co.,  15  Ont.  App.  388,  37  Am.  A  Eng.  R.  Cas.  208.  See  also, 
Louisville  R.  Co.  v.  Nicholas,  4  Ind.  App.  119 ;  Steers  v.  Liverpool  R. 
Co.,  57  N.  Y.  5. 

Same — Validity  of  Printed  Conditions. — See  generally,  Watson  v. 
Louisville  &  N.  R.  Co.  (Tenn.),  18  Am.&  Eng.  R.  Cas.,  N.  S.,  115,  and 
foot-note. 

Excursion  Tickets. — Where  bills  issued  by  a  railway  company  an- 
nounce that  luggage  taken  on  excursion  trains  is  at  the  passenger's 
risk,  the  company  is  not  liable  for  the  loss  of  the  luggage  of  a  passen- 
ger who  took  a  ticket  referring  him  to  such  bills,  although  he  did  not 
see  them  or  know  of  the  condition.  Stewart  v.  London  &  N.  W.  R.  Co., 
3  H.  &  C.  135,  10  Jur.  N.  S.  305,  33  L-  J.  Exch.  199,  12  W.  R.  689,  10  L. 
T.  N.  S.  302.  But  see,  Cohen  v.  South  Eastern  R.  Co.,  L.  R.  2  Exch.  D. 
253, 46  L.  J.  Exch.  417,  36  L.  T.  N.  S.  130,  25  W.  R.  475. 

Ticket  in  Form  of  Coupon  Book. — Where  a  passenger's  ticket  is  issued 
in  the  form  of  a  paper  book  containing  coupons,  the  whole  book  con- 
stitutes the  contract  with  the  company  and  the  passenger  is  bound  by 
a  condition  on  the  inside,  although  he  had  not  read  and  did  not  know  it. 
Burke  v.  South  Eastern  R.  Co.,  L.  R.  5  C.  P.  D.  1,  49  L.  J.  C.  P.  D.  107, 
41  L.  T.  554,  28  W.  R.  306,  44  J.  P.  283. 

Assent  Presumed  from  Use  of  Commutation  Ticket. — Assent  to  such 
a  limitation  will  be  presumed  from  the  taking,  retention,  and  use  of  a 
commutation  ticket.  Louisville  R.  Co.  v.  Hariss,  9  Lea  (Tenn.)  80,  42 
Am.  Rep.  668;  Bland  z>.  Southern  Pacific  R.  Co.,  55  Cal.  570,  3  Am.  St 
Eng.  R.  Cas.  285,  36  Am.  Rep.  50. 

Printed  Condition  on  Expressman's  Check. — In  Hopkins  v.  Westcott, 
6  Blatchf.  (U.  S.)  64,  12  Fed.  Cas.  495,  it  appeared  that  an  expressman 
gave  to  a  passenger  a  check  containing  a  printed  notice  that  the  former 
would  not  become  liable  "for  merchandise  or  jewelry  contained  in 
baggage  received  upon  baggage  checks,  nor  for  loss  by  fire,  nor  for  an 
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amount  exceeding*  $100  upon  an  article  unless  specially  agreed  for  in 
writing^  on  this  check  receipt,  and  the  extra  risk  paid  therefor."  The 
court  held  that  the  passenger  was  bound  by  this  notice,  though  he  did 
not  read  it ;  but  that  the  language  of  the  paper  should  be  construed 
against  the  carrier.  The  words  "any  article"  were  accordingly  held 
not  to  mean  any  piece  of  baggage  and  its  contents,  but  any  article 
contained  in  any  piece  of  baggage. 

Passengers  on  Steamships. — As  passengers  on  steamships  usually 
purchase  their  tickets  in  advance  of  the  time  of  the  sailing,  it  is  to  be 
supposed  that  they  examine  their  tickets  before  embarking ;  and  hence 
they  are  held  to  have  acquiesced  in  any  reasonable  conditions  that  may 
be  written  or  printed  on  them.  So  held  where  the  carrier's  liability 
was  thus  limited  to  fifty  pounds,  it  appearing  that  the  passenger  had 
time  to  examine  the  ticket  before  sailing.  Potter  v.  The  Majestic,  60 
Fed.  Rep.  624,  9  C.  C.  A.  161.  In  that  case  the  purchaser  of  the  ticket 
did  not  in  fact  read  it  before  the  commencement  of  the  journey  ;  but  he 
had  ample  time  to  read  it. 

In  Camden  R.  Co.  v.  Burke,  13  Wend.  (N.  Y.)  611,  cited  28  N.  Y.  615, 
it  was  held  that  a  printed  notice  posted  up  in  various  parts  of  a  carrier's 
steamer,  "All  baggage  at  the  risk  of  the  owner"  would  relieve  the 
carrier  from  loss  where  the  loss  occurred  by  reason  of  theft  or  robbery, 
but  not  where  it  occurred  by  reason  of  the  want  of  care  of  the  carrier, 
of  its  servants,  or  where  the  loss  occurred  from  defective  machinery. 

But  in  Nevins  v.  Bay  State  Steamboat  Co.,  4  Bosw.  N.  Y.  226,  it  was 
held  that  where  the  ticket  had  printed  upon  it  the  following :  "Passen- 
gers are  not  allowed  to  carry  baggage  beyond  $100  in  value,  and  that 
personal,  unless  notice  is  given  and  an  extra  amount  paid  at  the  rate 
of  a  price  of  a  ticket  for  every  $500  in  value."  On  the  journey  one  of 
the  trunks  was  lost,  containing  wearing  apparel  and  articles  of  ordinary 
baggage  to  the  value  of  $690,  and  other  property  to  the  value  of  $730. 
Held,  that,  notwithstanding  the  memorandum  printed  on  the  ticket, 
the  plaintiff  is  entitled  to  recover  the  value  of  his  trunk,  and  of  such 
portion  of  the  contents  as  is  ordinarily  known  and  carried  as  traveller's 
baggage,  although  worth  more  than  $100,  and  though  nothing  extra 
was  paid  for  baggage  exceeding  that  sum  in  value. 

And  in  Gleason  v.  Goodrich  Transportation  Co.,  32  Wis.  85,  it  was 
held  that  notices  put  up  in  a  steamboat  as  to  the  delivery  of  baggage 
was  binding  on  passengers  if  informed  of  the  rules  contained  therein, 
and  if  they  were  reasonable.  In  that  case  the  court  said :  "The  consent 
of  the  passenger  to  such  conditions  is  not  necessary.  It  is  enough  that 
he  knows  them,  and,  that  fact  being  ascertained,  compliance  with  them 
will  be  required  by  law."  In  Macklin  v.  New  Jersey  Steamboat  Co.,  17 
Abb.  Pr.,  N.  S.,  (N.  Y.  C.  PI.)  229,  9  Am.  L.  Rep.  N.  S.  239. 
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{Supreme  Court  of  Mississippi \  May  6,  igoi.) 

[29  So.  Rep.  818.] 

Wrongful  Ejection  of  Passenger — Sufficiency  of  Evidence. — Plaintiff 
testified  that  he  got  on  defendant's  train,  which  was  crowded,  and  that 
he  gave  his  ticket  to  the  conductor,  who  afterwards  asked  for  it  again, 
and  denied  receiving  it.  Two  boys  who  were  in  company  with  plaintiff 
told  the  conductor  that  he  had  it,  but  the  latter  ordered  plaintiff  to 
leave  the  train.  He  got  off  when  the  conductor  again  ordered  him  to 
do  so,  but  immediately  got  back  on  the  train,  and  was  carried  to  his 
destination.     The   two  boys  corroborated   plaintiff's  testimony.     The 

*As  to  the  elements  of  the  damages  recoverable  for  the  wrongful 
ejection  of  a  passenger,  see  Louisville  &  N.  R.  Co.  v.  Hine  (Ala.),  14 
Am.  &  Eng.  R.  Cas.,  N.  S.,  382,  and  note,  391 ;  5  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  700  et  seq.\  9  Cent.  Dig.,  Col.  1545. 
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conductor  testified  that  plaintiff  never  gave  him  a  ticket,  and  that  after 
leaving  the  train  he  got  on  again,  and  rode.  Held  sufficient  to  sustain 
a  judgment  against  the  company  for  the  wrongful  ejection  of  plaintiff. 
Excessive  verdict*— Damages  for  such  ejection  in  the  sum  of  $2,000 
is  excessive,  and  sufficient  to  warrant  a  reversal,  in  the  absence  of  a 
remittitur  reducing  the  judgment  to  $1,000. 

Apoeal  from  circuit  court,  Hinds  county ;  Robert  Powell, 
Judge. 

Action  by  Harris  Bell  against  the  Alabama .  &  Vicksburg 
Railway  Company  for  the  wrongful  ejection  of  plaintiff  from 
defendant's  train.  From  a  judgment  in  favor  of  the  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  the 
defendant  appeals.  Affirmed  on  condition  of  plaintiff's  re- 
mitting a  portion  of  the  judgment  recovered;  otherwise  re- 
versed. 

On  the  trial,  plaintiff  testified  that  he  purchased  a  round-trip 
ticket  from  Clinton  to  Jackson  and  back  on  the  i6th  day  of 
January,  1900,  and  went  to  Jackson,  and  spent  the  day  there, 
and  got  on  the  train  from  which  he  was  ejected  that  night  to 
return  to  Clinton ;  that,  after  the  train  had  left  Jackson,  the 
conductor  asked  him  for  his  ticket,  and  he  informed  the  con- 
ductor that  he  had  given  him  his  ticket;  that  the  train  was 
crowded,  and  that  he  had  given  his  ticket  to  the  conductor 
before ;  that  the  conductor  said  that  he  had  not  gotten  the 
ticket,  and  about  that  time  two  boys,  companions  of  plaintiff, 
said  to  the  conductor  that  he  had  gotten  Bell's  ticket,  and  that 
the  conductor  seemed  to  be  angered  by  these  statements, 
and  said  he  would  whip  the  whole  crowd,  and  ordered  him  to 
get  off  the  train ;  that  he  did  not  get  off  at  once,  and  the  con- 
ductor ordered  him  again  to  get  off  in  a  rude  and  threatening 
manner,  when  he  got  off.  Plaintiff  was  corroborated  by  the 
two  boys  as  to  the  facts  that  the  conductor  had  gotten  Bell's 
ticket  before  this,  and  as  to  the  manner  in  which  the  con- 
ductor ejected  him  from  the  train.  On  cross-examination  Bell 
stated  that  he  immediately  got  back  on  the  train,  and  went  to 
Clinton  on  it.  The  conductor  testified  that  as  he  left  Jackson 
that  night  he  started  to  takiner  up  tickets  in  the  front  car,  and 
as  he  was  passing  out  of  that  car  he  saw  some  boys  running 
on  the  ground  back  towards  the  rear  end  of  that  car,  passing 
him,  and  getting  in  his  rear,  when  he  called  to  them ;  and 
about  that  time  he  saw  plaintiff  going  the  same  way,  and  called 
to  him,  and  he  came  to  where  he  was,  when  he  asked  him  for 
his  ticket,  and  Bell  stated  that  he  had  given  him  his  ticket 
on  the  back  end  of  the  train ;  and  he  said  he  had  not  been  on 
the  back  end  of  the  train  since  it  left  Jackson.  He  stated  that 
he  knew  Bell  had  not  given  him  a  ticket,  and  he  told  him  he 
would  have  to  pay  his  fare  or  get  off  the  train,  and  that  he  got 
off,  but  climbed  on  again.  There  were  verdict  and  judgment 
for  plaintiff  for  $2,000. 

McWillie  &  Thompson,  for  appellant. 
Williamson,  Wells  &  Croom,  for  appellee. 
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TERRAL,  J.  Unless  the  verdict  of  the  jury  be  excessive, 
the  action  of  the  circuit  court  must  be  approved.  It  is  insisted 
that  the  verdict  shows  undue  prejudice  against  the  appellant, 
and  that  the  large  sum  found  is  wholly  disproportionate  to  the 
wrong  inflicted,  considered  both  as  a  public  and  private  griev- 
ance. A  question  of  this  sort  is  always  a  difficult  and  delicate 
one,  but  many  courts  have  not  hesitated  to  overlook  the  ver- 
dict in  this  regard,  and  ours  has  followed  the  same  example. 
The  appellee,  though  ejected  from  the  train,  immediately 
boarded  it  again,  and  rode  safely  to  his  destination ;  and, 
while  he  was  roughly  set  upon,  the  appellant's  conductor  was 
led  by  suspicious  circumstances,  induced  partly  by  the  acts  of 
the  appellee,  to  believe  that  he  was  attempting  to  beat  his 
way  on  the  train.  We  consider  the  verdict  excessive,  and, 
nnless  $1,000  of  the  amount  recovered  be  remitted,  the  judg- 
ment will  be  reversed,  and  a  new  trial  awarded. 


Girton  et  ux.  v.  Lehigh  Valley  R.  Co. 

{Supreme  Court  of  Pennsylvania,  April  22, 1901.) 

[48  Atl.  Rep.  970.] 

Injury  to  Passenger  Alighting — Contributory  Negligence  — Sufficiency 
of  Evidence. — At  a  station  a  passenger  was  deposited  from  a  train  directly 
opposite  the  depot,  the  two  tracks  being  between  her  and  it.  Along* 
the  side  of  the  track  was  a  path  which  led  to  a  road  which  crossed  the 
tracks  100  feet  away.  The  space  from  the  platform  to  where  she  alighted 
was  filled  and  leveled  up  by  the  railroad  company.  She  started  directly 
across  the  tracks,  and  as  she  was  stepping  onto  the  depot  platform  was 
struck  by  a  train.  There  was  evidence  that  the  space  in  front  of  the 
platform  was  filled  and  leveled  up  to  enable  passengers  to  cross  going 
to  and  from  the  trains  and  the  depot,  and  that  this  was  the  usual  and 
customary  way  for  them  ;  also  that  the  train,  coming  rapidly  and  with- 
out signal,  did  not  come  in  sight  round  a  curve  near  at  hand,  till  she  had 
started  across  the  last  track.  Held,  that  the  case  could  not  be  taken 
frjin  the  jury  on  the  ground  that  she  was  guilty  of  contributory  negli- 
gence. 

Same — Trespassers.* — A  passenger  alighting  from  a  train  directly 
opposite  the  depot,  and  starting  directly  across  the  tracks,  which  was 
the  usual  and  customary  way  used  by  passengers  in  going  to  and  from 
the  train 8,  was  not  a  trespasser  on  the  tracks. 

Potter,  J.,  dissenting. 

Appeal   from  court  of  common  pleas,    Wyoming  county. 

Action  by  L.  E.  Girton  and  wife  against  the  Lehigh  Valley 
Railroad  Company  for  injuries  received  by  the  wife.  Judg- 
ment for  plaintiffs.     Defendant  appeals.     Affirmed. 

Charles  E.  Terry  and  F.  W.  Wheaton,  for  appellant. 
Paul  J.  Sherwood,  for  appellees. 

BROWN,  J.  The  complaint  of  the  appellant  is  that  the 
jury  were  allowed  to  pass  upon  the  question  of  its  liability  to 

See  Chesapeake  &  Ry.  Co.  v.  King  (C.  C.  A.),  17  Am.  <&  Eng.  R.  Cas., 
X.  S..  167,  and  foot-note. 
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the  appellees.  After  all  the  facts  had  been  presented,  the  court 
was  asked  to  instruct  them  that  thev  should  find  for  the  defend- 
ant, and  the  refusal  to  so  instruct  them  is  the  alleged  error 
which,  by  the  two  assignments,  we  are  asked  to  correct.  No 
error  in  the  admission  or  rejection  of  evidence  has  been 
assigned,  and  we  are  not  asked  to  disturb  the  judgment  for 
any  erroneous  instructions  in  the  general  charge  of  the  learned 
trial  judge,  who,  throughout  it,  carefully,  intelligently,  and 
correctly  explained  the  conditions  under  which  the  defendant 
could  be  held  liable  by  the  plaintiffs.  We  are  therefore  simply 
to  determine  whether,  under  the  admitted  and  proven  facts,  the 
case  should  have  gone  to  the  jury. 

The  unquestioned  facts  are  that  on  the  afternoon  of  July  24, 
1899,  Maud  R.  Girton,  one  of  the  plaintiffs,  with  her  son, 
about  6  years  old,  started  from  Wilkes  Barre  for  Ransom  on 
a  passenger  train  of  the  defendant  company,  and,  a  little 
after  5  o'clock,  reached  the  latter  place.  Between  these  points 
there  are  double  tracks,  and  the  plaintiff  went  over  the  north, 
or  west-bound,  one.  The  depot  and  platform  at  Ransom  are 
along  the  south,  or  east-bound,  track.  When  the  train  stooped 
on  the  west-bound  track  the  plaintiff  and  her  son  were  helped 
by  the  brakeman  to  alight  directly  opposite  the  depot  and 
platform,  the  two  tracks  being  between  her  and  them.  Along 
and  outside  the  west-bound  track  was  a  cinder  fill  or  walk  lead- 
ing to  a  public  road  about  100  feet  from  the  point  at  which  the 
plaintiff  alighted  from  the  train.  This  road  crossed  the  tracks, 
and  led  to  the  Susquehanna  river,  on  the  opposite  side  of 
which  she  and  her  husband  lived.  Mrs.  Girton  expected  him 
to  meet  her  at  the  depot,  and,  to  reach  it,  she  was  bound  to 
cross  the  tracks,  going  either  directly  across,  or  up  to  the  road, 
crossing  there,  and  then  going  down  along  the  east-bound  track 
until  she  reached  the  depot.  All  the  space  from  the  platform 
in  front  of  the  depot  across  to  the  point  where  she  and  her 
child  were  standing  after  they  had  alighted  from  the  train 
was  filled  and  leveled  up  by  the  railroad  company,  and,  while 
walking  across  it,  an  express  train,  coming  along  the  east- 
bound  track  at  a  very  high  rate  of  speed,  struck  and  killed  the 
child,  and,  though  perhaps  not  admitted,  manifestly  injured 
the  mother. 

The  facts  which  the  jury  could  have  found  from  the  testi- 
mony are  that  the  space  between  the  platform  in  front  of  the 
depot  across  to  the  cinder  walk,  along  the  west-bound  track, 
had  been  filled  and  leveled  up  by  the  railroad  company,  to 
enable  its  passengers  to  cross  over  to  and  from  the  depot,  that 
this  was  not  only  the  usual  and  customary  way  over  which 
passengers  came  to  and  went  from  the  depot,  and  from  trains 
on  the  west-bound  track,  but  it  was  the  way  provided  by  the 
company  for  that  purpose,  and  to  enable  passengers  coming 
on  the  west-bound  track  to  reach  the  ferry;  that  Mrs.  Girton 
remained  standing,  with  her  child  by  her  side,  after  she  had 
alighted  from  the  train,  until   it  had  pulled  by  her  perhaps  a 
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car's  length,  when  she  looked  ud  and  down  the  track  to  see 
if  there  was  any  other  train  coming;  that  there  was  no  train 
in  sight,  except  the  one  from  which  she  had  alighted,  and 
none  to  be  heard ;  that  she  then  started  across  and  passed 
on  until  she  reached  the  space  between  the  two  tracks,  where 
she  stopped,  and  again  looked  up  and  down  the  tracks,  to  see 
if  there  was  any  train,  but  there  was  none  in  sight;  that 
she  glanced  around  at  her  child,  and  saw  he  was  by  her  side ; 
that  she  then  started  across  the  last  track,  and  had  gotten 
across,  and  was  stepping  up,  with  one  foot  raised,  to  the  plat- 
form, when  she  was  struck  by  the  Black  Diamond  express, 
which  suddenly  came  around  the  curve,  a  few  hundred  feet 
away,  after  she  had  started  across  the  last  track,  some  minutes 
late,  running  at  a  very  rapid  and  unusual  rate  of  speed,  and 
without  blowing  a  whistle  or  ringing  a  bell.  The  case  was 
clearly  for  the  jury,  and,  under  the  foregoing  facts,  all  either 
admitted  or  sustained  by  sufficient  proofs,  it  could  not  have 
been  withdrawn  from  them.  Reference  need  only  be  made 
to  Railroad  Co.  v.  Jones,  128  Pa.  308,  18  Atl.  330;  Flanagan 
v.  Railroad  CoM  181  Pa.  237,  37  Atl.  341;  Betts  v.  Railroad 
Co.,  191  Pa.  1575,  43  Atl.  362,  45  L.  R.  A.  261. 

In  submitting  the  case,  the  instructions  of  the  learned  trial 
judge  to  the  jury  were  as  follows:  "We  leave  it  to  you  to 
sav  whether  the  company  had  provided  such  a  place,  and 
whether  it  was  the  usual  place  to  cross  from  the  cinder  path 
over  to  the  depot,  for  persons  who  had  a  right,  and  whose 
privilege  it  was,  to  go  to  the  depot,  or  for  persons  who  were 
deposited  there,  and  were  expecting  to  go  on  the  other  side 
of  the  track,  to  go  across  to  the  ferry,  for  instance,  or  to  some 
house  on  the  river  side  of  the  track.  If  it  had  invited  her 
there,  then  she  would  not  be  a  trespasser.  If  it  was  not  the 
usual  way  for  that  kind  of  person  to  go — persons  who  had 
come  up  on  the  train,  or  for  persons  taking  the  trains,  or  for 
persons  who  had  been  deposited  upon  the  cinder  path  by  the 
company — to  the  other  side  of  the  tracks,  if  it  was  not  the 
usual  way  provided  by  the  company,  then  she  would  be  a  tres- 
passer, and  the  companv  would  not  be  responsible  for  any 
injury  that  it  did  to  her,  except  for  a  wanton  and  malicious  in- 
jury; and  there  is  no  evidence  in  this  case  that  the  injury  this 
plaintiff  received  was  wantonly  or  maliciously  inflicted.  So 
that  she  could  not  recover  if  this  was  not  a  place  that  was  pro- 
vided by  the  company  and  held  by  it  out  for  people  of  that 
kind  to  pass  over  to  the  depot,  or  to  the  ferry,  or  wherever 
they  might  desire  to  go  upon  that  side  of  the  track,  after  being 
passengers  upon  the  train.  *  *  *  If  she  stopped,  looked, 
and  listened,  as  I  said  before,  and  saw  the  train,  and  at- 
tempted to  pass  over  the  tracks  in  front  of  it ;  if  the  train  was 
in  sight,  and  she  either  saw  it,  or  by  the  use  of  ordinary  care 
and  attention  could  have  seen  it, — it  was  her  duty  not  to 
attempt  to  cross  in  front  of  it.  If,  on  the  other  hand,  she 
came  to  that  crossing,  and  stopped,  looked,  and  listened,  and 
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the  train  was  not  in  sight,  so  that  she  could  not  have  seen  it, 
and  did  not  see  it,  and  the  place  she  attempted  to  cross  was 
the  one  provided  by  the  company  for  passengers  ordinarily  to 
cross  in  going  to  the  ferry,  and  she  was  injured  then  in  attempt- 
ing to  cross,  and  the  company  was  negligent  in  not  giving  the 
signals  or  in  the  running  of  its  train,  then  she  and  her  husband 
would  be  entitled  to  recover  for  the  actual  damage  they 
suffered  by  reason  of  the  injury  inflicted  by  this  defendant 
companv. ' '  The  appellant  cannot  complain  of  these  instruc- 
tions, and  the  refusal  of  the  first  point  submitted  by  it  was 
properly  consistent  with  them.  The  assignments  of  error  are 
overruled,  and  the  judgment  is  affirmed. 
POTTER,  J.,  dissents. 

Southern  Pac.  Co  v.  Robinson  et  al.  (S.  F.  1,315.) 

{Supreme  Court  of  California ,  Aprils*  190 1.) 

[64  Pac.  Rep.  572.] 

Tickets  and  Fares — Statutory  Stop-Over  Privileges — Action  to  Enjoin 
Prosecution  under  Statute  Granting — Multiplicity  of  Suits.* — Where,  in 
an  action  to  restrain  defendants  from  prosecuting  actions  under  Civ. 
Code,  §  490,  providing  that  every  railroad  corporation  must  furnish 
every  person  desiring  a  passage  on  their  passenger  cars  a  ticket  enti- 
tling the  holder  to  ride  to  his  destination  or  any  intermediate  station,  or 
form  any  intermediate  station  to  his  destination,  within  six  months,  and 
making  the  company  refusing  such  ticket,  or  the  passage  therein  called 
for,  liable  to  the  person  refused  in  the  sum  of  $200,  and  the  complaint 
alleged  that  defendants  composed  a  confederacy  of  individuals 
formed  to  create  and  prosecute  about  3,000  causes  of  action  for  penal- 
ties against  plaintiff,  equity  has  jurisdiction  of  the  case,  and  can  consoli- 
date the  actions,  and  dispose  of  it  in  its  entirety. 

Same — Same — Who  May  Recover  Penalty  for  Refusal  to  Sell  Ticket. — 
Certain  persons  combined  for  the  purpose  of  creating  causes  of  actions 
for  the  penalty  prescribed  under  Civ.  Code,  §  490,  and  demanded  tickets 
with  the  stop-over  privilege  of  a  railroad  company,  and  also  demanded 
passage  from  an  intermediate  station,  having  stopped  there,  for  the 
purpose  of  being  refused  passage  on  a  subsequent  train,  nearly  3.000 
times.  They  did  not  desire  the  stop-over  privilege,  but  in  making  their 
demands  desired  that  they  be  refused.  Held,  that  they  could  not  re- 
cover the  penalties  provided  by  the  statute,  since  it  referred  only  to  per- 
sons desiring  the  stop-over  privilege. 

Stare  Decisis. — A  prior  decision,  in  an  action  for  refusal  to  carry  a 
bona  fide  passenger,  that  though  the  face  of  the  ticket  says  nothing  as 
to  stop-over  privileges,  yet  Civ.  Code,  §  490,  enters  into  the  contract, 
and  gives  the  holder  of  the  ticket  stop-over  privileges,  is  not  stare  de- 
cisis in  actions  by  members  of  the  combination  to  recover  the  penalties 
allowed  by  the  section. 

In  Banc.  Appeal  from  superior  court,  city  and  County  of 
San  Francisco;  A.  A.  Sanderson,  Judge. 

Action  by  the  Southern  Pacific  Railway  Company  against 
W.  H.  Robinson  and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.     Affirmed. 

♦As  to  the  validity  of  stipulations  fixing  time  for  expiration  of 
tickets,  see  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S  ,  436  et  seq. 

As  to  the  authority  of  conductors  to  grant  stop-over  privileges,  see 
International  &  G.  N.  R.  Co.  v.  Best  (Tex.),  17  Am.  &  Eng.  R.  Cas.,  N« 
S.,  153,  and  note,  157  et  seq. 
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Thomas  V.    Cator  and    C.    M.    Jennings,    for  appellants. 
Foshay  Walker  and  Pierson  &   Mitchell  (Wm.   F.  Herrin 
and  John  Garber,  of  counsel),  for  respondent. 

GAROUTTE,  J.  This  action  was  brought  to  restrain  the 
appellants  from  prosecuting  about  500  suits,  which  it  was 
alleged  in  the  complaint  they  had  already  commenced,  and  also 
from  bringing  any  other  actions  based  on  claims  for  penalties 
of  $200  each,  which  they  claimed  were  due  them  by  reason  of 
alleged  violations  by  the  respondent  of  the  provisions  of  sec- 
tion 490  of  the  Civil  Code,  and  further  calling  upon  the  appel- 
lants to  submit  to  the  court  for  adjudication  all  claims  which 
they  had  of  a  similar  character.  It  is  alleged  that  they  com- 
prised a  confederacy  of  individuals  who  had  been  seeking  to 
extort  money  from  the  railroad  company  by  laying  apparent 
foundations  for  claims  to  penalties,  bringing  suits  thereon,  and 
prosecuting  those  suits  severally  to  final  judgment.  Issue  was 
joined,  and  upon  the  trial  the  court  found  as  a  fact  that  674  of 
these  actions  were  pending  in  various  justices'  courts,  and  also 
found  that  about  2,300  other  alleged  causes  of  action  of  the 
same  general  character  were  held  by  them.  It  thus  appears 
that  appellants  held  about  3,000  alleged  causes  of  action  against 
plaintiff,  which  they  were  either  prosecuting  or  threatening 
to  prosecute,  and  upon  which  they  were  claiming  $600,000  in 
penalties,  or,  as  they  term  it,  "  liquidated  damages.1' 

This  important  litigation  rests  upon  section  490  of  the  Civil 
Code,  which  grants  a  stop-over  privilege  to  passengers  hold- 
ing a  particular  kind  of  railroad  ticket.  The  section  is  as 
follows:  "Every  railroad  corporation  must  provide,  and,  on 
being  tendered  the  fare  therefore  fixed  as  provided  in  the  pre- 
ceding section,  furnish  to  every  person  desiring  a  passage  on 
their  passenger  cars  a  ticket  which  entitled  the  purchaser 
to  a  ride,  and  to  the  accommodations  provided  on  their 
cars,  from  the  depot  or  station  where  the  same  is  purchased 
to  any  other  depot  or  station  on  the  line  of  their  road.  Every 
such  ticket  entitled  the  holder  thereof  to  ride  on  their  pas- 
senger cars  to  the  station  or  depot  of  destination,  or  any  in- 
termediate station,  or  from  any  intermediate  station  to  the 
depot  of  destination  designated  in  the  ticket,  at  any  time 
within  six  months  thereafter.  Any  corporation  failing  so  to 
provide  and  furnish  tickets,  or  refusing  the  passage  which  the 
same  calls  for  when  sold,  must  pay  to  the  person  so  refused 
the  sum  of  two  hundred  dollars. ' ' 

The  aforesaid  section  was  construed  by  this  court  as  grant- 
ing stop-over  privileges  to  passengers  in  the  case  of  Robinson 
v.  Railroad  Co.,  105  Cal.  526,  38  Pac.  04,  722,  28  L.  R.  A. 
773.  It  was  there  strenuously  contended  that  the  section  had 
no  such  effect,  but  this  court  determined  that  the  railroad 
company  was  mistaken  in  its  contention  as  to  the  law;  and, 
pending  the  final  decision  of  that  case,  these  appellants  most 
industriously   engaged  in  the  business  of  manufacturing  the 
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3,000  alleged  causes  of  action  here  involved.  No  case  is  found 
in  the  law  books  where  an  undertaking  of  this  character  ever 
assumed  such  proportions,  and  where  the  spirit  of  speculation 
was  carried  on  daily  for  weeks,  months,  and  even  years,  with 
all  the  method  and  system  of  a  great  business  undertaking; 
and  it  may  be  well  to  suggest  right  there  that  the  law  and  the 
facts  should  be  very  plain  before  any  court  would  assist  appel- 
lants in  carrying  out  this  questionable  venture  to  a  successful 
end. 

Some  objection  is  made  to  the  form  of  the  present  action. 
Yet,  while  the  proceeding  is  somewhat  novel,  it  may  be  said 
that  the  facts  upon  which  it  is  inaugurated  are  also  somewhat 
novel,  and  we  see  no  reason  why  equity  will  not  take  hold 
of  this  state  of  facts.  In  Weinstock,  Lubin  &  Co.  v.  Marks, 
109  Cal.  529,  46  Pac.  142,  30  L.  R.  A.  182,  the  power  of  equity 
to  deal  with  novel  conditions  was  directly  presented  and  dis- 
cussed, and  it  was  held  that  there  were  no  fixed  rules  limiting 
the  power  of  equity  in  dealing  with  subject-matters  coming 
generally  within  its  jurisdiction,  and  that  the  chancellor  should 
not  be  cramped  in  the  exercise  of  his  powers  by  fixed  and 
rigid  rules  of  law.  We  leave  this  branch  of  the  case  with  the 
declaration  that  this  action  is  maintainable  in  a  court  of  equity 
by  reason  of  the  claim  of  a  confederacy  and  combination 
formed  and  existing  between  these  appellants  to  create  and 
prosecute  the  aforesaid  3,000  causes  of  action  against  the 
plaintiff;  and  upon  the  further  ground  that,  in  order  to  avoid 
a  multiplicity  of  actions,  equity  will  consolidate  these  3,000 
alleged  causes  of  action  into  one  action,  and,  thus  having 
taken  hold  of  the  matter,  will  dispose  of  it  in  its  entirety. 

The  evidence  in  this  case  is  sufficient  to  support  the  material 
findings  of  fact  made  by  the  trial  court,  and  we  will  not  deal 
with  it  in  detail.  It  shows  that  these  appellants  combined 
and  concerted  together  to  create  these  alleged  causes  of  action, 
with  the  sole  end  in  view  of  securing  the  penalties  or  dam- 
ages provided  for  in  the  aforesaid  section  of  the  Code,  and 
that  fact  is  a  vital  point  in  the  case.  The  findings  further 
establish  that  these  appellants  did  not  desire  the  stop-over 
privilege,  but,  upon  the  contrary,  in  making  their  demands 
for  such  privilege,  desired  that  those  demands  should  be  re- 
fused. It  is  further  found  that  appellants  stopped  over  in 
Oakland,  in  transit  to  Alameda,  for  the  single  purpose  and 
object  of  securing  a  refusal  upon  a  subsequent  train  of  the 
stop-over  privilege,  and  thus  lay  the  foundation  for  a  cause  of 
action.  There  is  some  general  evidence  that,  upon  20  of  these 
occasions  when  stop-over  privileges  were  denied,  certain  of 
these  appellants  had  business  in  the  city  of  Oakland.  But 
the  evidence  to  this  effect  is  not  clear  and  explicit,  and,  in 
view  of  the  fact  that  2,q8o  of  the  stop-overs  were  made  when 
the  parties  had  no  business,  did  not  desire  to  stop  over,  and 
demanded  the  privilege  simplv  to  lay  the  foundation  for  a  suit 
based  upon  a  denial  thereof,  we  feel  that  the  court  was  entirely 
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justified  in  placing   these  20  refusals  in  a  common  receptacle 
with  the  remaining  2,980. 

Whatever  rights  these  appellants  have  are  purely  statutory. 
Their  entire  right,  whatever  it  may  be,  is  found  alone  in  the 
provisions  of  section  490  of  the  Civil  Code.  The  tickets  sold 
to  appellants  in  all  these  cases  are  similar  to  the  one  which 
was  involved  in  the  Robinson  Case,  heretofore  cited.  While 
the  face  of  the  ticket  says  nothing  whatever  as  to  stop-over 
privileges,  yet  the  court  has  held  that  section  490  enters  into 
the  contract  made  by  the  parties,  and  must  be  read  as  a  part 
thereof,  and  from  the  language  of  that  section  it  was  held  by 
construction  that  stop-over  privileges  were  given  to  the  holders 
of  the  tickets  there  described.  That  is  the  length  and  width 
of  the  Robinson  decision,  and  it  is  in  no  way  stare  decisis 
upon  the  question  now  before  the  court.  That  question  is 
this:  Are  these  appellants  within  the  scope,  spirit,  and  in- 
tent of  the  law?  That  is,  what  is  a  fair  and  reasonable  con- 
struction of  this  section  of  the  Code?  And  we  are  greatly 
aided  in  arriving  at  that  construction  by  a  consideration  of 
the  objects  and  purposes  of  its  enactment.  That  particular 
portion  of  it  bearing  upon  this  matter  is  essentially  of  a  reme- 
dial character,  and  it  was  enacted  solely  for  the  benefit  of 
the  traveling  public.  It  was  enacted  solely  to  enable  passen- 
gers traveling  upon  railroad  trains  to  stop  over  at  intermediate 
stations  for  the  purposes  of  business  or  pleasure,  and  then  at 
any  time  within  six  months  thereafter  to  resume  their  journey 
to  the  original  point  of  destination,  without  the  payment  of 
an  additional  fare. 

The  first  part  of  the  section  declares  that  the  railroad  cor- 
poration, upon  being  tendered  the  proper  fare,  must  furnish  a 
ticket  to  every  person  desiring  a  passage  upon  their  passenger 
trains,  which  ticket  entitles  a  passenger,  etc.  Now,  let  us 
assume  that  the  section  provided  for  the  mulcting  of  the  cor- 
poration in  damages  or  penalties  to  the  amount  of  $200  for  any 
refusal  upon  its  part  to  furnish  such  a  ticket  upon  demand. 
Without  question,  a  mere  tender  of  the  fare,  and  demand  upon 
the  corporation  for  the  ticket,  would  not  conclusively  fasten 
the  liability  for  a  penalty  upon  it.  This  is  true,  for  the  reason 
that  the  section  says  the  person  demanding  the  ticket  must  be 
one  "desiring  a  passage"  on  the  corporation's  passenger  cars. 
Whether  or  not  he  be  such  a  person  is  a  pure  question  of  fact, 
to  be  decided  like  any  other  question  of  fact,  before  a  right  of 
recovery  would  be  established,  and,  if  that  question  of  fact 
be  decided  in  the  negative,  no  recovery  could  be  had.  A  per- 
son desiring  a  ticket  for  any  other  purpose  than  for  use  upon 
the  corporation's  passenger  cars  would  not  be  a  person  coming 
within  the  purview  of  the  section,  and  therefore  the  corpora- 
tion would  not  be  liable  in  refusing  him  the  ticket.  If  the  law 
had  been  such  as  the  illustration  here  shows,  and  these  appel- 
lants had  tendered  the  proper  fare,  demanded  tickets,  and  had 
been  refused,  and  had  made  the  tender  expecting  and  desiring 
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to  be  refused  tickets,  and  for  the  single  purpose  of  creating 
a  cause  of  action  against  the  corporation,  their  efforts  would 
have  gone  for  naught  in  any  court  of  justice;  for  they  would 
not  have  been  acting  in  good  faith  either  towards  the  corpo- 
ration or  towards  the  law.  They  would  have  been  mere  pre- 
tenders, and  not  persons  desiring  a  passage  on  the  passenger 
cars  of  the  railroad  corporation.  They  would  have  placed 
themselves  neither  within  the  letter  nor  the  spirit  of  the  stat- 
ute. Indeed,  the  proposition  may  be  more  broadly  stated  to 
this  effect :  The  corporation,  either  with  or  without  the  sec- 
tion of  the  Code,  owes  no  duty  to  furnish  a  ticket  to  any  per- 
son, unless  that  person  desires  to  put  it  to  the  use  for  which 
it  was  made  and  issued.  It  appears,  therefore,  by  the  pro- 
visions of  the  Code  itself,  that,  as  to  parties  entitled  to  tickets, 
this  section  was  only  dealing  with,  and  treating  of,  persons 
who  desired  to  become  passengers  upon  its  trains,  and  these 
persons  do  not  come  within  that  class. 

When  these  appellants  delivered  up  their  tickets  at  the  ferry 
gates,  they  demanded  what  they  termed  "Oakland  Stop-Over 
Checks.' '  Let  us  assume  the  statute  fixed  a  penalty  to  be 
suffered  by  the  corporation  if  it  refused  on  demand  to  give 
Oakland  stop-over  checks.  If  such  were  the  law,  we  are  sat- 
isfied appellants  would  not  be  entitled  to  recover  the  penalty 
fixed  by  the  statute ;  for  when  they  made  their  demands  for 
the  checks  they  did  not  desire  them,  but  desired  a  refusal  of 
them.  If  they  made  a  demand  purely  and  solely  for  the  pur- 
pose of  securing  a  refusal  thereof,  and  thus  laying  the  founda- 
tion for  the  future  prosecution  of  an  action  to  recover  the 
penalty,  then  certainly  they  did  not  desire  to  exercise  the 
stop-over  privilege,  and  therefore  did  not  desire  a  stop-over 
check.  These  people,  in  effect,  said:  "I  do  not  want  to  stop 
over  in  Oakland,  but  I  demand  that  you  give  me  a  stop- 
over check. ' '  Or  they  said :  "If  you  will  give  me  a  stop-over 
check  for  Oakland  I  do  not  want  it,  but  if  you  will  not  give 
me  the  check  I  do  want  it."  The  law  does  not  require  the 
corporation  to  give  checks  to  people  of  that  kind.  The  whole 
spirit  and  intent  of  the  law  declare  that  persons  of  that  class 
do  not  come  within  its  provisions. 

In  the  enactment  of  the  section  of  the  Code,  the  legislature 
only  intended  to  give  the  stop-over  privilege  to  holders  of 
tickets  desiring  to  exercise  it.  It  would  be  a  reductio  ad 
absurdum  to  say  that  it  was  intended  for  any  other  purpose. 
That  is  the  entire  force  and  effect  of  the  act ;  and  it  stands 
the  same  as  if  it  had  said,  in  plain  and  direct  words,  "A  pas- 
senger holding  a  ticket  and  desiring  a  stop-over  privilege  is 
entitled  to  it  by  virtue  of  this  ticket. ' '  But  a  desire  to  exer- 
cise the  stop-over  privilege,  and  a  desire  to  lay  the  foundation 
for  a  cause  of  action  by  securing  a  refusal  of  the  stop-over 
privilege,  cannot  exist  in  the  mind  at  the  same  time.  They 
are  wholly  irreconcilable,  and  cannot  stand  together. 

It  is  claimed  that  these  appellants  were  the  holders  of  first- 
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class,  unlimited  tickets  furnished  by  the  corporation,  and  by 
the  contract  thus  entered  into  between  them  and  the  corpora- 
tion— considering  section  490  as  a  part  thereof — they  were 
entitled  to  stop-over  privileges  as  a  naked  legal  right.  This 
contention  is  mainly  sound,  and,  if  these  parties  had  desired 
to  exercise  that  stop-over  privilege,  the  right  was  theirs,  and 
the  corporation  would  have  violated  the  law,  and  have  sub- 
jected itself  to  the  penalties  therein  named  if  that  right  had 
been  denied  to  them.  But  the  trial  court  has  found,  and  the 
finding  is  clinched  by  the  evidence,  that  these  parties  did  not 
desire  to  exercise  this  right.  Informing  the  conductor  upon 
the  train  that  they  desired  to  exercise  it,  or  testifying  in  court 
at  the  trial  that  they  desired  to  exercise  it,  is  not  conclusive 
evidence  of  the  fact.  It  may  be  prima  facie  evidence  of  the 
fact  but  the  daily  conduct  of  these  parties  for  months,  and 
even  years,  indicates  otherwise,  and  absolutely  overwhelms 
all  evidence  to  the  contrary. 

A  person  holding  one  of  these  tickets,  and  traveling  from 
San  Francisco  direct  to  Alameda  via  Oakland,  would  have 
no  right  of  action  under  this  section,  for  the  reason — First, 
that  he  did  not  desire  a  stop-over  privilege  at  Oakland ;  or, 
second,  if  he  did  desire  it,  he  did  not  demand  it.  Both  of 
these  things  are  equally  necessary  to  support  a  recovery.  If  a 
person  simply  within  his  own  mind  desires  to  exercise  the 
stop-over  privilege  at  Oakland,  but  says  nothing  to  the  cor- 
poration about  it,  he  has  no  right  of  action ;  yet  he  is  in  a 
position  just  as  favorable  to  the  law  as  one  who  does  not  desire 
to  stop  over,  but  in  the  loudest  of  tones  demands  of  the  corpo- 
ration the  privilege  of  stopping  over.  A  mere  demand  of 
that  kind,  without  the  desire  to  stop  over,  constitutes  but  words 
and  noise, — nothing  more.  A  person  going  direct  to  Alameda 
from  San  Francisco,  with  the  unexpressed  desire  to  stop  over 
at  Oakland,  has  no  right  of  action,  because  he  has  not  been 
deprived  by  the  corporation  of  the  stop-over  right.  Neither 
have  these  appellants  been  deprived  of  the  stop-over  right, 
although  they  demanded  it ;  and  this  is  true  because  they  did 
not  desire  or  want  the  right,  and  would  not  have  exercised  it 
if  it  had  been  given  them.  This  section  of  the  Code — be 
it  construed  strictly  or  liberally,  narrowly  or  broadly, — does 
not  contemplate  a  case  where  the  stop-over  privilege  is  denied 
to  a  person  who  does  not  want  it,  and  who  would  refuse  it  if 
offered  to  him. 

Let  us  look  at  this  question  from  a  slightly  different  angle. 
The  tickets  furnished  by  the  corporation  gave  these  persons 
a  stop-over  privilege ;  that  is,  the  privilege  of  stopping  over 
at  Oakland,  an  intermediate  station,  and  thereafter,  within 
six  months,  the  right  to  resume  the  journey  to  the  original 
point  of  destination  without  payment  of  an  additional  charge. 
This  was  a  privilege  and  right  given  by  the  contract  of  car- 
riage. It  was  purely  optional  with  the  holder  of  the  ticket 
whether  or  not  he  would  invoke  it.     If  he  did  not  desire  to 
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make  use  of  the  right,  he  had  that  option.  The  beneficial  and 
important  element  to  the  passenger  in  this  stop-over  privilege 
was  the  right  to  resume  his  journey  without  payment  of  an 
additional  fare.  This  is  plain,  for  he  could  stop  at  the  inter- 
mediate station,  regardless  of  the  contract  evidenced  by  his 
ticket.  Now,  when  these  appellants  resumed  their  journey 
from  Oakland  to  Alameda,  and  demanded  of  the  conductor 
free  passage  to  Alameda,  they  did  not  act  in  good  faith,  for 
they  demanded  something  they  did  not  want,  and  demanded 
it,  not  to  get  it,  but  to  secure  a  refusal  of  it,  and  did  this 
solely  in  order  that  a  foundation  for  a  cause  of  action  might 
be  laid  against  the  corporation.  For  this  reason  the  demand 
was  not  made  in  good  faith,  and  their  entire  conduct  was 
opposed  to  the  spirit  and  purpose  of  the  law ;  for  the  purpose 
and  spirit  of  the  law  was  to  give  passengers  traveling  upon  the 
corporation's  passenger  trains  the  stop-over  privilege,  if,  in 
fact,  they  desired  to  exercise  it.  These  appellants  do  not  come 
within  that  class,  for  they  never  desired  to  exercise  the  priv- 
ilege. While  it  even  may  be  said  that  they  desired  to  stop 
over  in  Oakland,  still  it  cannot  be  said  that  they  desired  to 
continue  their  journey  without  paying  an  additional  fare. 
Upon  the  contrary,  it  may  well  be  said  they  desired  to  pay  the 
additional  fare  from  Oakland  to  Alameda. 

Considering  these  railroad  tickets  to  constitute  contracts 
giving  stop-over  privileges  to  all  the  holders  thereof  who 
desire  to  exercise  them,  then  we  have  direct  judicial  authority 
for  the  conclusion  to  which  we  have  arrived.  In  the  case  of 
Meyers  v.  Railroad  Co.  (Sup.)  41  N.  Y.  Supp.  798,  the  court 
there  said:  "The  command  of  the  statute  is  that  the  corpo- 
ration shall  carry  for  a  single  fare,  between  any  two  points 
on  its  road,  'any  passenger  desiring  to  make  one  continuous  trip 
between  such  points/  and  the  plaintiff's  whole  case  must  rest 
upon  the  proof  of  his  allegation  that  upon  each  of  the  occa- 
sions when  he  was  refused  a  transfer  ticket  he  desired  to  make 
a  continuous  trip  from  the  point  where  he  first  boarded  the 
car  to  a  point  on  the  line  to  which  he  demanded  to  be  trans- 
ferred. Unless  he  has  established  that  fact,  he  is  not  within 
the  protection  of  the  statute,  and  no  penalty  has  been  in- 
curred by  defendant  by  refusing  his  demand.  That  he  did  not 
desire  to  make  a  continuous  trip  between  two  points  on  the 
connecting  lines  is  too  plain  for  argument.  His  whole  pur- 
pose was  not  to  be  transferred  at  the  point  where  he  made  his 
demand.  He  knew  that  the  demand  would  be  refused,  and 
he  had,  when  he  boarded  the  car,  no  intention  to  proceed  be- 
yond the  point  where  the  two  lines  connected,  and  no  desire 
to  go  beyond  that  point.  His  whole  purpose  was  fulfilled 
when  he  reached  the  place  where  he  could  conveniently  have 
his  demand  for  a  transfer  ticket  refused.  *  *  *  To  call 
such  a  person  a  'passenger'  desiring  to  take  a  continuous  trip 
between  two  points  on  the  connecting  lines  would  be  to  defeat 
the  true  purpose  and   intent  of  the  statute."     In  that  case, 
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notwithstanding  the  passenger  demanded  a  transfer,  thereby 
asserting  that  he  desired  to  continue  his  journey  upon  the 
corporation's  road,  the  court  found  from  the  evidence  that 
he  did  not  desire  to  continue  his  journey,  and  therefore  his 
demand  for  a  transfer  went  for  naught,  and  a  refusal  to  issue 
it  to  him  did  not  form  the  basis  of  an  action.  In  other  words, 
this  passenger  was  not  a  person  coming  within  the  class  with 
which  the  statute  there  involved  was  dealing.  In  this  case,  if 
section  490,  as  to  stop-over  privileges,  only  deals  with  holders 
of  tickets  who  desire  to  exercise  that  privilege,  then  these 
appellants  do  not  come  within  that  class ;  for,  according  to  the 
findings  of  fact,  backed  up  by  the  whole  history  of  the  case, 
they  never  desired  to  exercise  the  stop-over  right. 

It  is  asserted  that,  "if  appellants  had  a  legal  right  to  stop 
over,  then  the  reasons  why  they  stopped  over  were  immaterial 
in  this  case."  Or,  in  other  words,  it  is  claimed  the  motives 
of  apoellants  in  stopping  over  at  Oakland  are  an  immaterial 
matter.  As  before  suggested,  stopping  over  at  Oakland,  or 
desiring  to  stop  over  at  Oakland,  is  not  the  exercise,  or  the 
desire  to  exercise,  the  stop-over  privilege.  The  stop-over  privi- 
lege is  the  right  to  stop  over,  and  thereafter  continue  the  jour- 
ney, without  the  payment  of  an  additional  fare.  Both  of  these 
elements  are  essential  to  the  right.  And,  if  these  appellants  did 
not  desire  to  exercise  both  elements  of  the  right,  they  did  not 
desire  to  exercise  the  right.  This  is  not  a  mere  question  of  the 
motives  which  actuated  appellants  in  traveling  upon  the  cor- 
poration's trains,  but  it  is  the  question:  Were  the  appellants 
deprived  of  a  right  granted  by  the  ticket,  which  right  they 
desired  to  exercise?  If  they  were  not  so  deprived,  they  were 
not  damaged,  and  do  not  come  within  the  provisions  of  the 
statute;  for  the  statute  being  remedial,  and,  as  contended  by 
counsel  for  appellants,  designed  to  furnish  compensation  for 
damage  suffered  by  the  passenger,  it  could  only  have  been 
intended  to  apply  to  cases  where  the  passenger  has  suffered 
some  damage,  and  therefore  the  appellants  would  not  come 
within  its  terms. 

Do  the  rules  of  statutory  construction,  as  illustrated  by  the 
decisions  of  courts,  justify  the  meaning  that  we  have  given  to 
this  statute,  namely,  "all  holders  of  these  tickets  are  entitled 
to  exercise  the  stop-over  privilege  given  by  said  tickets,  if 
they  so  desire  ?"  It  is  hardly  necessary  to  go  outside  of  the 
lids  of  appellants'  brief  in  this  case  for  authority  to  justify  the 
aforesaid  construction  of  the  section.  This  same  section 
uses  the  words,  "every  railroad  corporation,' '  and  by  its  terms 
only  attempts  to  deal  with  tickets  issued  by  railroad  corpora- 
tions. Yet  appellants  find  it  necessary  to  construe  this  lan- 
guage, and,  invoking  statutory  rules  of  construction  for  that 
purpose,  declare  the  words  "railroad  corporation' '  are  broad 
enough  to  include,  "persons,  partnerships,  and  associations." 
We  are  not  concerned  as  to  the  soundness  of  appellants'  posi- 
tion in  this  regard.     But  to  support  it  they  say:  "Anything 


168  CARRIBRS  OF  PASSENGERS  Vo}  XXI 

(NS) 

Holden  v.  Rutland  R.  Co 

which  is  within  the  purpose  and  intention  of  the  makers  of  the 
statute,  is  as  much  within  the  statute  as  if  it  were  its  letter." 
Again  they  say :  "  It  is  a  cardinal  rule  of  interpretation  that 
a  statute  must  be  construed  with  reference  to  the  objects  in- 
tended to  be  accomplished  by  it."  And  again:  "That  con- 
struction will  be  given  an  act  which  will  carry  into  effect  the 
true  intent  of  the  legislature."  And  again:  "An  act  induced 
by  public  considerations,  the  purpose  of  which  is  to  protect 
the  traveling  public,  should  receive  a  liberal  construction  to 
effectuate  the  benign  purpose  of  its  framers,  and  every  statute 
should  be  expounded,  not  according  to  the  letter,  but  accord- 
ing to  the  meaning."  These  rules  of  construction  are  elemen- 
tal, and  appellants  cite  numberless  authorities  in  support 
thereof.  We  now  indorse  those  rules,  and  tried  and  tested  by 
them,  the  construction  we  have  given  section  490  cannot  be 
successfully  assailed. 

In  the  very  recent  case  of  Ex  parte  Lorenzen,  128  Cal.  438, 
61  Pac.  68,  50  L.  R.  A.  5;,  this  court  said:  "But  for  the  more 
substantial  objection  that  the  ordinance  by  its  terms  would 
oppress  and  lead  to  the  conviction  of  persons  guilty  of  no 
fraudulent  act,  it  is  to  be  remembered  that  the  letter  of  a  penal 
statute  is  not  of  controlling  force,  and  that  the  courts  in  con- 
struing such  statutes,  from  very  ancient  times,  have  sought 
for  the  essence  and  spirit  of  the  law,  and  decided  in  accord- 
ance with  them,  even  against  express  language ;  and  in  so 
doing  they  have  not  found  it  necessary  to  overthrow  the  law, 
but  have  made  it  applicable  to  the  class  of  persons  or  the  kind 
of  acts  clearly  contemplated  within  its  scope."  And  the  court 
held  that,  notwithstanding  the  language  of  the  ordinance  was 
broad  enough  to  include  all  passengers,  as  matter  of  construc- 
tion it  only  included  passengers  who  put  the  transfer  to  an 
unlawful  use.  For  the  foregoing  reasons,  the  judgment  and 
order  are  affirmed. 

We  concur:  McFARLAND,  J. ;  VAN  DYKE,  J. ;  HEN- 
SHAW,  J. ;  HARRISON,  J. 


Holden  v.  Jutland  R.  Co. 

{Supreme  Court  of  Vermont \  Caledonia,  March  j,  1900.) 

[47  Atl.  Rep.  403.] 

Carriers  of  Passengers— Negligence  in  Filling  Out  Ticket — Right  to 
Damages. — Where  a  declaration  alleges  that  the  defendant  railroad 
company  sold  the  plaintiff  a  1000-mile  ticket,  and  through  its  neglig-ence 
failed  to  place  his  right  name  thereon,  and  its  conductor  refused  to 
receive  such  ticket,  and  that  the  plaintiff  exercised  due  care,  it  is  error 
to  sustain  a  demurrer  for  the  reason  that  no  damages  are  alleged,  since 
the  facts  alleged  are  sufficient  to  entitle  the  plaintiff  to  nominal  dam- 
ages. 

Same — Same — Same— Form  of  Action.* — Where  a  railroad  company 
sells  a  1000-mile  ticket,  but  negligently  makes  a  mistake  in  the  name  of 

♦See  Atlantic  &  P.  Ry.  Co.  v.  Laird  (U.  S.),  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  365,  and  note,  575  et  seq. ;  1  Rap.  &  Mack's  Dig.  22  etseq. 
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the  purchaser,  which  is  inserted  therein,  and  its  conductor  refuses  to 
take  such  ticket  in  payment  of  the  purchaser's  fare,  such  purchaser 
maj  maintain  an  action  in  case  as  well  as  assumpsit  for  breach  of  con- 
tract against  the  company  for  the  damages  so  received. 

Exceptions  from  Caledonia  county  court ;  Thompson,  Judge. 

Action  of  case  by  D.  F.  Holden  against  the  Rutland  Railroad 
Company.  From  a  judgment  sustaining  a  demurrer  to  the 
declaration  the  plaintiff  excepts.     Reversed. 

Argued  before  TAFT,  C.  J.,  and  RO WELL,  .TYLER, 
MUNSON,  START,  THOMPSON,  and  WATSON,  JJ. 

Edward  H.  Deavitt.  for  plaintiff. 
Frederick  H.  Button,  for  defendant. 

THOMPSON,  J.  The  declaration  alleges  that  the  plaintiff 
applied  to  the  defendant's  ticket  agent  at  Burlington,  Vt.,  for 
such  a  ticket  as  would  entitle  the  plaintiff  to  be  transported 
by  the  defendant  over  its  railroad  the  distance  of  1,000  miles, 
and  that  he  paid  $20  for  such  a  ticket,  and  thereupon  received 
from  said  agent  a  ticket  which  he  represented  to  the  plaintiff 
entitled  him  to  be  so  carried  over  the  defendant's  railroad; 
that  in  writing  on  said  ticket  the  name  of  the  person  enti- 
tled to  use  it  said  agent  carelessly  and  negligently,  and 
without  the  fault  of  the  plaintiff,  wrote  thereon  the  name 
of  A.  F.  Holden,  instead  of  D.  F.  Holden,  the  name  of 
the  plaintiff;  that  thereafterwards,  while  there  were  still 
attached  to  said  ticket  coupons  representing  more  than 
67  miles,  the  distance  between  Burlington  and  Rutland, 
the  defendant  received  the  plaintiff  as  a  passenger  upon  its 
train  to  transport  him  from  Burlington  to  Rutland,  and  that 
while  he  was  being  so  transported  the  defendant  refused,  by 
its  conductor,  to  receive  said  ticket  in  payment  of  plaintiff's 
fare.  Other  facts  are  set  forth,  and  other  wrongs  and  injuries 
are  alleged  in  the  declaration,  which  it  is  not  necessary  for 
us  to  consider  under  the  defendant's  general  demurrer.  There 
is  an  allegation  that  all  the  wrongs  and  injuries  set  forth  were 
the  direct  result  of  said  carelessness  and  negligence  of  said 
agent,  and  without  lack  of  due  care  on  part  of  the  plaintiff. 
The  plaintiff  was  entitled  to  transportation  on  the  ticket  for 
which  he  contracted  and  paid,  and  is  entitled  to  at  least  nomi- 
nal damages  for  the  neglect  and  refusal  of  the  defendant  to  so 
transport  him.  It  is  not  necessary  to  decide,  and  it  is  not 
adjudged,  whether  he  is  entitled  to  recover  for  other  damages 
under  his  declaration.  As  he  is  entitled  to  nominal  damages 
at  least,  the  demurrer  cannot  be  sustained  on  the  ground  that 
the  allegations  of  the  declaration  do  not  show  any  damages  to 
the  plaintiff  for  which  he  can  sustain  an  action. 

The  defendant  contends  that  the  plaintiff  has  mistaken  the 
form  of  his  action,  and  that  it  should  have  been  assumpsit, 
instead  of  case.  Without  doubt  he  could  maintain  an  action 
of  assumpsit  on  a  promise  implied  by  law  from  the  facts  stated 
in  his  declaration,  but  that  is  not  decisive  of  his  right  to  main- 
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tain  an  action  on  the  case.  In  I  Chit.  PL  (14th  Am.  Ed.) 
*I35,  the  rule  is  stated  to  be  this:  "Where  from  a  given  state 
of  facts  the  law  raises  a  legal  obligation  to  do  a  particular  act, 
and  there  is  a  breach  of  that  obligation,  and  a  consequential 
damage,  there,  although  assumpsit  may  be  maintainable  upon 
a  promise  implied  by  law  to  do  the  act,  still  an  action  on  the 
case  founded  in  tort  is  the  more  proper  form  of  action,  in 
which  the  plaintiff  in  his  declaration  states  the  facts  out  of 
which  the  legal  obligation  arises,  the  obligation  itself,  the 
breach  of  it,  and  the  damage  resulting  from  that  breach. ' ' 
Burnett  v.  Lynch,  5  Barn.  &  C.  609.  It  was  the  duty  of  the 
defendant,  under  the  facts  stated  in  the  declaration,  to  deliver 
to  the  plaintiff  such  a  ticket  as  would  entitle  him  to  the  trans- 
portation on  its  railroad  for  which  he  paid,  and  upon  pres- 
entation of  such  ticket  to  transport  him  on  proper  trains  until 
it  was  used  up.  For  the  breach  of  this  duty,  arising  from  the 
negligence  of  the  defendant's  agents,  which  in  law  is  its  neg- 
ligence, the  plaintiff  can  maintain  an  action  on  the  case  for  the 
damages  accruing  to  him  from  such  breach  of  duty.  The  pro 
forma  judgment  sustaining  the  demurrer  and  adjudging  the 
declaration  insufficient,  and  for  the  defendant  to  recover  its 
costs,  is  reversed,  and  the  demurrer  is  overruled,  and  the 
declaration  is  adjudged  sufficient,  and  cause  remanded. 


Baxlky  v.  Tallassbk  &  M.  R.  Co. 

(Supreme  Court  of  Alabama,  Dec.  20, 1900.) 

[29  So.  Rep.  451.] 

Contract  to  Furnish  Cars— Consideration. — The  contract  of  a  carrier 
to  furnish  a  person  with  a  certain  number  of  cars,  at  a  certain  price  per 
car,  for  shipment  of  freight,  is  not  unilateral  or  without  consideration , 
where  it  imposes  on  such  person  the  obligation  to  load  the  cars  and  have 
weekly  inspection  and  shipments. 

Same — Breach — Measure  of  Damages. — Where  defendant  carrier,  at 
the  time  it  contracted  to  furnish  plaintiff  cars  for  shipment  of  timber, 
had  notice  of  the  existence  of  the  contract  of  W.  to  purchase  the  timber 
from  plaintiff,  or  knew  that  such  contract  was  in  contemplation,  and 
before  default  in  supplying  the  cars  had  notice  that  it  had  been  made, 
and  that  the  timber  was  to  be  delivered  to  W.  in  performance  of  plain- 
tiff's contract  with  W.,  the  meastire  of  damages  for  failure  to  furnish 
the  cars  is  the  profit  which,  but  for  such  failure,  plaintiff  would  have 
made  out  of  his  contract  with  W. 

Same — Same — Defences.* — A  carrier  is  not  relieved  from  liability  for 
breach  of  its  contract  to  furnish  cars,  though  at  the  date  of  and  during 
the  time  covered  by  the  contract  it  did  not  have  or  own  any  cars. 

Same — Same — Issues. — In  an  action  for  breach  of  contract  by  a  car- 
rier to  furnish  cars  for  shipment  of  timber,  the  damages  sought  being* 
the  profits  which  but  for  such  breach  plaintiff  would  have  made  on  his 
contract  to  furnish  the  timber  to  W.,  the  question  whether  plaintiff  had 
to  turn  over  his  contract  with  W.  to  certain  persons  to  pay  them  what 
he  owed  them  is  not  within  the  issues,  there  being  interposed  only  the 
plea  of  general  issue  and  special  pleas  that  the  contract  sued  on  was 
indefinite  and  unilateral. 


•See  generally,  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  167  et  seq.  ;  9  Cent. 
Dig.,  Col.  116  et  seq. ;  1  Rap.  &  Mack's  Dig.  737  et  seq. ;  2  Rap.  &  Mack's 
Dig.  34  et  seq. 


Am  &  Eng  CARRIERS  OF  FREIGHT  171 

RCas 

Baxley  v.  Tallassee  &  M.  R.  Co 

Appeal  from  circuit  court,  Macon  county;  J.  E.  Cobb, 
Special  Judge. 

Action  by  John  H.  Baxley  against  the  Tallassee  &  Mont- 
gomery Railroad  Company.  Judgment  for  defendant.  Plain- 
tiff appeals.     Reversed. 

This  action  was  brought  to  recover  damages  for  the  breach 
of  an  alleged  contract  entered  into  between  the  plaintiff  and 
the  defendant,  in  which  the  latter  agreed  to  furnish  a  certain 
number  of  cars  to  the  plaintiff,  to  be  loaded  with  cross-ties 
and  railroad  timber,  and  to  haul  said  cars  from  Tallassee  to 
Milstead  (point  on  the  defendant's  road),  for  the  sum  of  five 
dollars  per  car.  To  the  complaint  originally  filed  the  defend- 
ant demurred,  upon  the  ground  that  it  was  uncertain  and  in- 
definite in  its  averments.  This  demurrer  was  sustained.  The 
third  count  of  the  complaint,  as  amended,  averred  that  the 
defendant  was  a  railroad  company,  owning  and  operating  a 
railroad  between  Tallassee  and  Milstead,  the  latter  station 
being  the  junction  of  said  railroad  with  the  Western  Railway 
of  Alabama.  It  was  averred  in  said  count  that  plaintiff  entered 
into  a  contract  with  the  defendant,  "by  which  contract  the 
defendant  agreed  to  furnish  to  plaintiff  three  hundred  flat  cars 
or  over,  to  be  loaded  by  plaintiff  at  Tallassee,  Alabama,  with 
railroad  timber,  and  to  haul  said  cars  from  Tallassee  to  Mil- 
stead, for  the  sum  of  five  dollars  per  car. "  It  was  then  alleged 
in  the  count  that,  by  reason  of  said  contract,  the  plaintiff 
entered  into  a  contract  with  the  Western  Railway  of  Alabama 
to  deliver  it,  free  on  board  cars  at  Milstead,  the  junction  of 
above  railroads,  25,000  cross-ties  and  a  large  quantity  of  other 
railroad  timber;  that,  notwithstanding  said  contract,  the 
defendant  only  furnished  a  few  cars,  and  wholly  failed  to  per- 
form said  contract,  by  reason  of  which  breach  the  plaintiff 
was  damaged  to  the  amount  of  $1,500,  which  was  the  amount 
claimed.  The  demurrers  to  this  count  of  the  complaint,  upon 
the  ground  of  indefiniteness  and  uncertainty,  were  overruled, 
and  there  was  also  demurrer  to  this  count  of  the  complaint. 
This  demurrer  was  also  overruled.  The  defendant  interposed 
plea  of  general  issue,  and  several  special  pleas,  in  which  it  set 
up  that  the  contract  sued  on  was  uncertain  and  indefinite, 
and  was  unilateral,  and  not  binding  upon  the  defendant. 

Upon  the  trial  of  the  case,  the  plaintiff,  as  a  witness  in  his 
own  behalf,  testified  that,  pending  negotiations  for  supplying 
cross-ties  and  other  timber  to  the  Western  Railway  of  Alabama, 
he  sought  to  get  a  rate  from  the  defendant  company  for  trans- 
porting the  cross-ties  which  he  got  out  at  Tallassee  from 
Tallassee  to  Milstead,  which  was  the  junction  of  the  defend- 
ant road  with  the  Western  Railway  of  Alabama,  and  at  which 
place  he  would  deliver  said  cross-ties  and  timber  to  the  West- 
ern Railway  of  Alabama;  that,  after  some  effort,  there  was  an 
agreement  entered  into  by  him  and  Mr.  W.  IJ.  Micou,  secre- 
tary and  treasurer  of  defendant  company,  which  agreement 
was  evidenced  by  a  letter  written  by  Mr.  Micou  to  Mr.  R.  E. 
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Lutz,  traffic  manager  of  the  defendant  company.  This  letter 
is  copied  in  the  opinion.  The  plaintiff  further  testified  that, 
after  entering  into  this  contract  with  the  defendant  company 
he  closed  a  contract  with  the  Western  Railway  of  Alabama  to 
supply  them  with  cross-ties,  to  wit.  25,000,  and  a  large  quan- 
tity of  other  railroad  timber;  that,  after  such  contract  was 
entered  into  with  the  Western  Railway  of  Alabama,  the  defend- 
ant railroad  company  furnished  the  plaintiff  38  cars,  upon 
which  he  loaded  cross-ties,  each  car  carrying  about  225  ties; 
that  these  cross-ties  were  loaded  upon  the  38  cars,  and  were 
carried  by  the  defendant  company  to  Milstead,  and  the  plain- 
tiff paid  the  defendant  the  freight  charges  thereon,  at  the  rate 
of  five  dollars  per  car,  according  to  the  terms  of  said  contract ; 
that,  after  supplying  these  38  cars,  the  defendant  failed  and 
refused  to  furnish  any  other  cars  to  the  plaintiff  for  the  purpose 
of  having  them  loaded  with  cross-ties.  The  plaintiff  further 
testified  that  as  a  result  of  defendant's  failure  and  refusal  to 
supply  cars,  according  to  its  contract,  it  was  necessary  for 
him  to  haul  through  the  country  a  quantity  of  ties  from  Mil- 
stead  to  a  station  on  the  Western  Railway,  and  that  it  finally 
became  necessary  for  him  to  cancel  the  contract  with  the 
Western  Railway  of  Alabama.  Other  witnesess  were  intro- 
duced bv  plaintiff,  whose  testimony  corroborated  the  Dlaintiff's 
testimon)\ 

During  the  examination  of  the  plaintiff  as  a  witness,  he  was 
asked  the  following  questions:  "What  did  it  cost  him  to 
deliver  a  cross-tie  at  the  loading  point  at  Tallassee  under  his 
contract  ?"  "What  did  it  cost  him  to  deliver  piling  and  switch- 
ties  at  the  loading  point  at  Tallassee?"  "What  did  it  cost 
him  to  deliver  cross-ties  at  Milstead  under  his  contract?*' 
"What  did  it  cost  him  to  deliver  piling  and  switch-ties  at 
Milstead  under  his  contract?"  The  defendant  separately  and 
severally  objected  to  each  of  these  questions  on  the  ground 
that  it  called  for  irrelevant  and  immaterial  evidence.  The 
court  sustained  each  of  the  objections,  and  to  each  of  these 
rulings  the  plaintiff  severally  excepted.  Upon  the  cross-ex- 
amination of  the  plaintiff,  he  was  asked  bv  the  defendant  the 
following  questions :  "Did  you  not  state  to  Mr.  Herring,  at 
one  time,  that  the  reason  you  did  not  carry  out  your  contract 
to  furnish  ties  according  to  contract  with  the  Western  Railway 
was  that  you  did  not  have  the  funds?"  The  plaintiff  objected 
to  this  question,  on  the  ground  that  it  called  for  irrelevant 
evidence,  but  the  court  overruled  this  objection,  and 
the  plaintiff  duly  excepted.  Upon  the  witness  answering  that 
he  did  not  make  such  a  statement,  he  was  asked,  against 
the  exception  of  the  plaintiff,  "if  the  Western  Railway  of 
Alabama  did  not  agree  to  furnish  him  with  cars."  To  this 
question  he  answered,  "No."  Plaintiff  was  then  asked  the 
following  question :  "Didn't  you  know  that  the  Tallassee  & 
Montgomery  Railroad  Company  did  not  have  but  one  flat  car?" 
The  plaintiff  objected  to  this  question  on  the  ground  that  it 
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called  for  irrelevant  and  immaterial  evidence,  and  duly  ex- 
cepted to  the  court's  overruling  his  exception.  The  witness 
answered,  "It  did  not."  During  the  further  cross-examina- 
tion of  the  plaintiff  as  a  witness,  he  was  asked  the  following 
question:  "Was  it  not  a  fact  that  you  had  to  turn  your  con- 
tract with  the  Western  Railway  over  to  Vandiver  &  Co.  to  pay 
them  what  you  owed  them?"  The  plaintiff  objected  to  this 
question  on  the  ground  that  it  called  for  irrelevant  and  imma- 
terial evidence,  and  duly  excepted  to  the  court's  overruling  his 
objection.  The  witness  answered,  "It  was  not  a  fact,"  but 
he  had  to  turn  over  the  contract  to  Vandiver  in  order  to  get  the 
Western  Railway  to  pay  the  balance  due  him.  After  the 
plaintiff  had  introduced  all  of  his  evidence,  the  presiding  judge, 
ex  mero  motu.  remarked  that  there  was  no  conflict  in  the 
evidence ;  that  the  only  auestion  in  the  case  was  one  of  dam- 
ages; and  that  it  was  the  duty  of  the  court  to  show  whether 
there  was  a  contract  shown  by  the  evidence  upon  which  the 
plaintiff  would  be  entitled  to  recover,  and  that  he  would  hold 
that  the  plaintiff  had  not  shown  such  a  contract.  After  this 
remark,  the  defendant,  without  introducing  further  evidence, 
requested  the  court  to  give  to  the  jury  the  general  affirmative 
charge  in  its  behalf.  The  court  gave  this  charge  as  requested, 
and  to  the  giving  thereof  the  plaintiff  duly  excepted. 

Foster  &  Lewis,  for  appellant. 
Geo.  P.  Harrison,  for  appellee. 

McCLELLAN,  C.  J.  The  agreement  counted  on  in  the 
third  count  of  the  complaint  is  supported  by  a  letter  written 
by  the  secretary  of  the  Tallassee  &  Montgomery  Railroad 
Company,  the  defendant,  to  Lutz,  defendant's  traffic  manager, 
and  there  is  no  variance  between  the  agreement  as  laid  in  that 
count  and  the  agreement  supported  by  this  evidence,  nor  is 
there  other  evidence  in  the  case  going  to  show  a  different 
agreement.  That  letter  is  as  follows:  "Montgomery,  Ala., 
May  20,  1897.  Mr.  R.  E.  Lutz,  T.  M. — Dear  Sir:  I  have 
agreed  with  Mr.  Baxley  to  make  a  rate  of  $5  per  car  for  ties, 
Tallassee  to  Milstead.  Car  to  contain  not  over  225  ties  each. 
Mr.  Baxley  to  load  cars  and  to  have  weekly  inspections  and 
shipments.  This  rate  does  not  apply  to  piling  unless  it  can 
be  shown  that  same  can  make  bridge  curves  safely  without 
damage  to  this  company's  property.  Please  have  rate  put 
iato  effect.  This  contract  to  apply  to  delivery  of  three  hun- 
dred cars  or  over  on  or  before  1st  of  July,  1898.  [Signed] 
Yours,  truly,  W.  H.  Micou,  Secretary."  All  the  oral  testimony 
adduced  in  the  case  on  this  point  went  in  support  of  the  agree- 
ment stated  in  this  letter.  The  trial  court  was  of  opinion 
that  this  agreement  was  unilateral  and  not  mutual ;  that  it 
did  not  import  an  obligation  on  Baxley,  the  plaintiff,  to  take, 
use,  and  freight  the  cars  which  the  defendant  thus  undertook 
to  supply  at  Tallassee  for  the  transportation  of  railroad  ties 
for  the  plaintiff  to  Milstead,  and  hence  that  the  agreement  on 
the  part  of  defendant  was  without  consideration  and  void; 
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and  upon  this  theory  gave  the  affirmative  charge  for  the  de- 
fendant. We  think  this  was  error.  The  letter  of  Micou  to 
Lutz  and  other  evidence  in  the  case  at  least  tended  to  show 
an  agreement  by  Baxley  to  supply  timber,  and  load  300  cars 
to  be  furnished  him  for  that  purpose  at  Tallassee,  for  trans- 
portation by  defendant  thence  to  Milstead  within  a  specified 
time,  and  that  he  would  load  cars,  have  inspection,  and  make 
shipments  weekly  during  the  period  named.  There  can,  in 
our  opinion,  be  no  sort  of  doubt  that  had  the  defendant  sup- 
plied the  cars,  and  Baxley  had  failed  to  load  them  with  ties 
for  transportation,  and  refused  to  pay  the  charges  stipulated 
for  transportation,  he  would  have  violated  his  agreement, 
and  been  answerable  in  damages  to  the  railroad  company  for 
such  breach.  The  obligation  to  load  the  cars,  and  to  have 
weekly  inspections  and  shipments,  thus  imposed  on  Baxley, 
imparted  mutuality  to  the  contract,  and  supplied  a  valuable 
consideration  for  the  undertaking  of  the  defendant.  In  the 
view  we  thus  take  of  the  case,  it  is  wholly  unlike  that  of  Rail- 
way Co.  v.  Dane,  43  N.  Y.  240.  relied  on  for  appellee.  In 
that  case  there  was  no  obligation  assumed  by  the  party  having 
shipments  to  be  made  to  make  them  by  the  defendant  com- 
pany, but  only  an  agreement  to  carry  freights  for  the  plaintiff 
at  a  specified  rate  if  the  latter  should  elect  to  make  the  con- 
templated shipments,  and  it  was  properly  held  that  the  under- 
taking of  defendant  was  without  consideration,  unilateral,  and 
void. 

If  upon  another  trial  there  should  be  averment  in  the  com- 
plaint and  evidence  tending  to  prove  that,  at  the  time  the  con- 
tract between  plaintiff  and  defendant  was  entered  into,  the 
defendant  had  notice  that  the  contract  in  evidence  between 
this  plaintiff  and  the  Western  Railway  Company  was  in  ex- 
istence, or  knew  at  that  time  that  such  contract  was  in  con- 
templation, and  before  default  in  supplying  cars  had  notice 
that  the  contemplated  contract  had  been  made  between  plain- 
tiff and  the  Western  Railway  Company,  and  that  it  (the  defend- 
ant) had  notice  that  the  timbers  it  agreed  to  transport  for 
plaintiff  were  to  be  delivered  to  the  Western  Railway  Com- 
pany in  the  performance  of  the  latter  company's  said".contract 
with  plaintiff,  then,  under  this  state  of  averment  and  evidence, 
the  measure  of  plaintiff's  damages  would  be  the  profit  he 
would  have  made  by  carrying  out  his  contract  with  the  West- 
ern Railway  Company,  had  he  not  been  prevented  from  car- 
rying it  out  by  defendant's  failure  to  transport  the  timbers  for 
him  in  accordance  with  the  contract  sued  on ;  and  to  show 
such  damages  he  should  be  allowed  to  prove  the  difference 
between  the  costs  of  getting  out  and  delivering  the  timbers, 
including  five  dollars  per  car  for  transportation  and  the  price 
he  was  to  receive  from  the  said  railway  company.  The  special 
circumstances  which  we  have  hypothesized,  taken  in  connec- 
tion with  notice  to  defendant  of  them,  take  the  case  out  of  the 
general  rule  of  damages  obtaining  in   cases  of  failure  by  com- 


Am  &  Eng  CARRIERS  OF  FREIGHT  175 

RCas 

Chicago,  B.  &  Q.  R.  Co.  v.  Williams 

mon  carriers  to  carry  and  deliver,  and  bring  it  within  the 
special  rule  formulated  above,  on  the  theory  that  such  dam- 
ages were  within  the  contemplation  of  the  parties.  Railroad 
Co.  v.  Ragsdale,  46  Miss.  458;  Railway  Co.  v.  Greathouse, 
82  Tex.  104,  17  S.  W.  834;  Central  Trust  Co.  v.  Savannah  & 
W.  R.  Co.  (C.  C.)  69  Fed.  683;  Gray  v.  Railway  Co.,  54  Mo. 
App.  666;  Simpson  v.  Railway  Co.,  1  Q.  B.  Div.  274:  Jame- 
son v.  Railway  Co.,  50  Law  T.  (N.  S.)  426;  Hamilton  v. 
Railroad  Co.,  96  N.  C.  308,3  S.  E.  164;  Railway  Co.  v. 
Nevin,  31  Kan.  385,  2  Pac.  705:  Daughtery  v.  Telegraph  Co., 
7;  Ala.  168.  Indeed,  the  rule  of  admeasurement  of  damages, 
under  the  circumstances  stated,  is  the  same  as  upon  a  contract 
by  which  the  plaintiff  has  undertaken  to  sell  and  deliver  the 
property  to  the  defendant  at  a  stipulated  price,  and  has  been 
prevented  from  performance  by  the  wrong  of  the  defendant : 
profits  plaintiff  would  have  made  had  he  been  permitted  to 
cany  out  the  contract  being  the  measure  in  either  case. 
Bonifay  v.  Hassell,  100  Ala.  269,  14  South.  46;  Griffin  v. 
Ogletree,  114  Ala.  343,  21  South.  488;  Watson  v.  Kirby,  112 
Ala.  436,  20  South.  624. 

It  was  immaterial  whether  the  defendant  had  or  owned  any 
cars  at  the  date  of  or  during  the  time  covered  by  the  contract. 
If  the  jury  should  find  that  it  contracted  to  supply  cars,  it  was 
the  company's  duty  to  procure  them. 

It  was  also  beyond  the  issues  in  this  case  whether  plaintiff 
"had  to  turn  over  his  contract  with  the  Western  Railway 
Company  to  Vandiver  &  Co.  to  pay  them  what  he  owed 
them."     Reversed  and  remanded. 


Chicago*  B.  &Q.  R.  Co  v  Williams  et  al. 

{Supreme  Court  of  Nebraska ,  April  /o,  190/.) 
[85  N.  W.  Rep.  832.] 

Carriers  of  Live  Stock — Duty  to  Furnish  Cars. — A  railroad  company 
acts  in  the  capacity  of  a  common  carrier  of  live  stock  which  it  receives 
for  transportation  ;  and,  as  such  carrier,  it  is  bound  to  provide  cars  fit 
and  suitable  under  existing  conditions,  and  exercise  due  care  to  carry 
safely. 

Same— Liability  for  Loss  in  Transit  from  Want  of  Proper  Care.* — 
Where  the  shipper  of  live  stock  does  not  agree  to  furnish  a  care  taker, 
and  some  of  the  animals  die  or  are  injured  for  want  of  proper  care  and 
protection  while  in  transit,  the  carrier  is  liable,  and  must  bear  the  loss. 

Same — Same — Failure  of  Shipper  to  Furnish  Care  Taker.— Where  a 
shipper  of  live  stock  agrees  to  furnish  a  care  taker,  and  fails  to  do  so, 
the  carrier,  if  it  has  knowledge  of  such  failure  and  proceeds  under  the 
shipping  contract,  is  liable  for  any  loss  resulting  from  its  failure  to  pro- 
vide the  stock  with  proper  care  and  protection. 

Pleading  and  Proof.— Where  the  defendant  denies  the  commission  of 
a  wrongful  act  with  which  he  is  charged,  and  pleads  nothing  by  way  of 
justification,  evidence  of  justification  responds  to  no  issue,  and  is  imma- 
terial. 

Case  at  Bar. — Evidence  examined,  and  found  to  support  the  verdict. 

(Syllabus  by  the  Court.) 

•See  generally,  1  Rap.  &  Mack's  Dig.  745  et  seq. ;  5  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  436  et  seq. ;  9  Cent.  Dig.,  Col.  829  et  seq. 
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Error  to  district  court,  Seward  county ;  Bates,  Judge. 

Action  by  William  S.  Williams  and  others  against  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.     Affirmed. 

J.  W.  Deweese,  R.  S.  Norval,  and  F.  E.  Bishop,  for  plain- 
tiff in  error. 

t).  C.  McKillip,  for  defendants  in  error. 

SULLIVAN,  J.  This  action  was  brought  by  William  S. 
Williams  and  others  against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  to  recover  the  value  of  a  saddlebred  stallion 
which  it  is  claimed  became  sick  and  died  in  consequence  of 
long  exposure  and  want  of  care  while  being:  transported  over 
defendant's  line  of  road  from  Kansas  City,  Mo.,  to  Seward, 
in  this  state.  The  jury  found  a  verdict  against  the  company, 
and  judgment  was  rendered  thereon.  It  appears  from  the 
record  that  the  horse  was  shipped  from  Gainesville,  Tsx. ;  that 
he  was  safely  transported  by  the  initial  carrier,  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company,  to  Kansas  City,  and 
there  tendered  to  the  defendant,  a  connecting  carrier,  on  or 
about  May  2,  1892;  that  the  defendant  company  at  first 
declined  to  receive  the  animal,  because  there  was  no  one  in 
charge  of  him,  either  as  a  care  taker,  or  with  authority  to  con- 
tract for  his  transportation ;  that  there  were  afterwards  some 
negotiation  with  Williams  at  Seward,  which  eventuated  in  the 
defendant  receding  from  its  position  and  receiving  the  horse 
for  shipment:  that  the  animal  was  thereupon  put  into  an 
ordinary  stock  car,  hitched  in  such  wise  that  he  could  not  lie 
down,  and  sent  upon  his  journey;  that  he  received  neither 
feed  nor  water  from  the  time  he  was  loaded  at  Kansas  City 
until  he  reached  Seward.  How  long  that  was,  does  not  clearly 
appear,  but  the  inference  is  justifiable  that  it  was  between  24 
and  48  hours.  At  this  time  the  weather  was  chilly.  Rain 
was  falling,  and  the  floor  of  the  car  was  covered  with  slush. 
When  he  arrived  at  his  destination  the  horse  was  in  the  first 
stage  of  pneumonia,  from  which  disease  he  afterwards  died. 
These  and  other  facts  submitted  to  the  iury  tended  strongly 
to  convict  the  defendant  of  negligence  in  the  transportation 
of  plaintiffs'  property.  The  evidence,  in  our  judgment,  was 
quite  sufficient  to  authorize  and  support  the  verdict  rendered. 
The  company  undertook,  for  a  consideration,  to  transport  the 
stallion  *rom  Kansas  City  to  Seward.  It  was  a  common  car- 
rier of  freight,  and  as  such  was  bound  to  provide  a  car  fit  and 
suitable  under  existing  conditions,  and  to  exercise  due  care 
to  carry  the  animal  safely.  Black  v.  Railway  Co.,  30  Neb. 
197.  46  N.  W.  428;  Moulton  v.  Railroad  Co.,  31  Minn.  85,  16 
N.  W.  497;  Railway  Co.  v.  Dorman,  72  111.  504;  Evans  v. 
Railroad  Co.,  11 1  Mass.  142;  Hutch.  Carr.  §  218  et  seq. 
There  are,  of  course,  exceptions  to  the  general  rule  of  liability 
for  damages  to  property  injured  while  being  transported  by  a 
common  carrier:  but  this  case  is  obviously  within  the  rule, 
and  unaffected  by  the  exceptions.     If  the  horse  died  for  want 
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of  care  and  protection  while  being  transported  from  Kansas 
City  to  Seward,  the  defendant  is  liable  and  must  bear  the  loss, 
unless  the  plaintiffs'  wrongful  act  or  omission  proximately 
contributed  thereto. 

Counsel  for  the  company  insisted  at  the  trial,  and  contend 
here,  that  the  plaintiffs  were  in  fault,  and  that  the  damage 
which  they  have  sustained  was  the  direct  result  of  their  own 
negligence.  It  is  said  that  they  agreed  to  furnish  an  attend- 
ant for  the  stallion,  and  that  he  would  have  reached  his 
destination  in  sound  health  if  an  attendant  had  been  furnished. 
One  answer  to  his  argument  is  that  no  such  agreement  was 
ever  made.  Another  is  that  the  breach  of  such  a  contract 
would  not,  under  the  circumstances  here  disclosed,  exempt  the 
defendant  from  liability.  It  was  well  understood  by  the  par- 
ties to  this  action  that  the  horse  was  to  be  transported  over  the 
defendant's  road  without  an  attendant.  The  company  knew 
that  the  plaintiffs  did  not  intend  or  expect  to  furnish  a  care 
taker.  It  knew  that  they  did  not  consider  themselves  under 
any  obligation  to  do  so.  It  knew  that  no  care  taker  would  be 
furnished,  and  that  the  animal  would  be  in  its  exclusive  charge 
while  in  transit.  It  was  proven,  and  proven  conclusively,  that 
the  minds  of  the  parties  met  upon  the  distinct  proposition 
that  the  company  would  receive  and  transport  the  plaintiffs' 
stallion  from  Kansas  City  to  Seward  without  an  attendant. 
But  if  the  fact  were  otherwise, — if  there  had  been  an  agree- 
ment for  a  care  taker  and  a  breach  of  it  by  the  plaintiff, — that 
would  not  exonerate  the  company.  It  would  not  warrant  it 
in  proceeding  under  the  contract  in  a  negligent  manner.  In 
such  case  the  antecedent  fault  of  one  party  would  not  excuse 
the  subsequent  negligence  of  the  other.  2  Jag.  Torts,  977;  17 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  107 1.  The  contention  of 
counsel  for  the  defendant  upon  this  branch  of  the  case  is  not 
supported  by  Railroad  Co.  v.  Sherwood,  132  Ind.  129,  31  N. 
E.  781,  17  L.  R.  A.  339,  or  by  any  other  decision,  so  far  as  we 
know.  The  rule  is  not  doubted  that  where  the  owner  is  in 
charge  of  live  stock  in  transit  the  burden  is  on  him  to  show  a 
loss  caused  by  the  carrier's  negligence.  This  is  the  point 
decided  in  the  Indiana  case.  Other  cases  to  which  we  have 
been  referred  deny  a  recovery  where  the  shipper  of  animals, 
having  agreed  to  furnish  a  care  taker,  failed  to  do  so,  and 
loss  resulted  from  the  negligence  of  the  carrier  and  the  breach 
of  the  shipper's  contract.  Those  cases  are  not  precedents 
here,  even  on  defendant's  theory,  because  in  each  of  them  it 
appears  that  the  carrier  did  not  know  that  the  shipper  had 
failed  to  keep  his  agreement. 

Some  of  the  instructions  are  excepted  to,  but  we  think  the 
only  criticism  to  which  they  are  fairly  subject  is  that  they  are 
too  favorable  to  the  defendant.  The  refusal  of  the  company 
to  receive  the  stallion  when  he  was  first  offered  for  shipment 
was  denied  by  the  answer.  No  justification  was  pleaded,  and 
the  evidence  in  relation  thereto  did  not  respond  to  any  issue, 
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and  was  altogether  immaterial.  The  real  questions  in  dis- 
pute at  the  trial  were  whether  the  defendant  was  guilty  of  neg- 
ligence in  transporting  the  horse,  and  whether  the  plaintiffs 
were  guilty  of  contributory  negligence  in  failing  to  furnish  an 
attendant.  These  questions  having  been,  under  proper  in- 
structions, resolved  against  the  company,  the  judgment  should 
be,  and  is,  affirmed. 

Kansas  City  S.  Ry.  Co.  v.  Board  op  Railroad  Com'rs  op 

Arkansas. 

(Circuit  Court,  IV.  D.  Arkansas,  E,  D.f  February  5 ,  1901.) 

[106  Fed.  Rep.  353.] 

Carriers — Powers  of  State  to  Regulate  Freight  Charges — Commerce 
among  the  States.* — A  state  has  no  power  to  regulate  the  charges  of  a 
railroad  company  for  the  carriage  of  goods  between  two  points  in  the 
state,  where  the  course  of  transportation  must  be  for  a  considerable  part 
of  the  distance  through  another  state  or  territory.  Such  transportation, 
although  continuous  and  made  on  through  bills  of  lading,  constitutes 
commerce  "among"  the  states,  within  the  meaning  of  the  commerce 
clause  of  the  federal  constitution,  and  is  subject  to  regulation  by  con- 
gress alone. 

In  Equity.     Suit  for  iniunction.     On  demurrer  to  bill. 

The  allegations  in  the  bill  are:  That  the  complainant  is  a 
railroad  corporation  existing  under  the  laws  of  the  state  of 
Missouri,  owning  a  line  of  railroad,  and  operating  it  as  a  com- 
mon carrier  of  passengers  and  freight,  from  Kansas  City,  in 
the  state  of  Missouri,  to  Ogden,  on  the  line  dividing  the  states 
of  Arkansas  and  Texas.  That  said  railroad  traverses  parts  of 
the  following  states  and  territories,  to  wit:  Missouri,  Arkansas, 
Kansas,  and  the  Indian  Territory.  That  after  leaving  the 
state  of  Missouri  it  runs  through  the  state  of  Arkansas  for 
28.649  miles;  thence  through  the  Indian  Territory  for  a  distance 
of  127.781  miles;  then  again  into  the  state  of  Arkansas,  which 
it  traverses  for  a  distance  of  1 17.618  miles.  That  it  also  has 
a  branch  line  from  Spiro,  in  the  Indian  Territory,  to  Ft. 
Smith,  in  the  state  of  Arkansas,  1 5  miles  of  which  is  in  the 
Indian  Territory  and  1  mile  in  the  state  of  Arkansas.  That 
it  also  owns  other  branches,  running  from  points  in  the  state 
of  Texas  and  the  Indian  Territory  for  short  distances  to  points 
in  the  state  of  Arkansas,  and  along  which  lines  there  are 
numerous  stations  to  and  from  which  freight  is  shipped.  That 
whenever  any  freight  is  shipped  from  these  stations  to  Ft. 
Smith,  or  from  Ft.  Smith  to  them,  such  shipments  must  of 
necessity  pass  over  complainant's  line  of  railroad  extending: 
through  the  Indian  Territory,  and  to  points  in  Miller  county. 
Ark. ;  also  through  the  state  of  Texas.  That  the  defendants, 
who  compose  the  railroad  commission  of  the  state  of  Arkansas, 
claim  and  assert,  under  the  authority  of  that  state,  the  right 
to  regulate  the  charges  for  carrying:  freight  by  complainant 

♦See  notes  at  end  of  case. 
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from  and  to  places  in  the  state  of  Arkansas,  where  the  course 
of  transportation  is  mostly  through  and  over  the  Indian  Ter- 
ritory or  in  the  state  of  Texas,  and  have  prescribed  rates  of 
charges  for  freight  thus  transported  for  the  largest  portion 
through  the  Indian  Territory  or  state  of  Texas,  and  threaten, 
upon  the  refusal  of  complainant  to  comply  with  their  schedules 
of  charges,  to  visit  it  with  the  penalties  prescribed  by  the  laws 
of  the  state  of  Arkansas  for  violations  of  the  orders  of  the  rail- 
road commission.  That  in  pursuance  of  their  alleged  authority 
they  have  cited  complainant  to  appear  before  them  and  answer 
the  complaint  of  citizens  of  the  state  of  Arkansas,  by  reason  of 
the  fact  that  complainant  charges  for  the  transportation  of 
freight  from  Ft.  Smith,  Ark.,  to  Granniss,  in  the  same  state, 
passing  in  the  course  of  transportation  through  the  Indian 
Territory  for  the  largest  portion  of  the  trip,  a  rate  in  excess  of 
that  prescribed  by  the  commission,  although  the  shipment 
complained  of  was  a  continuous  one  from  Ft.  Smith  to  Gran- 
niss, on  a  through  bill  of  lading,  and  moved  in  the  state  of 
Arkansas  only  52.155  miles,  and  in  the  Indian  Territory  a  dis- 
tance of  63.841  miles.  That  upon  the  hearing  of  said  com- 
plaint the  commissioners  made  a  finding  that  complainant  had 
been  guilty  of  an  overcharge,  and  by  reason  thereof  is  liable 
to  prosecution  for  the  penalties  prescribed  by  the  laws  of  the 
state  of  Arkansas.  That  the  complainant's  plea  to  the  juris- 
diction of  the  commission  was  by  it  overruled ;  it  claiming  to 
have  the  power  to  regulate  charges  for  shipments  between 
points  in  the  state  of  Arkansas,  although  the  largest  portion 
of  the  haul  was  through  and  over  the  Indian  Territory.  That 
the  penalty  prescribed  by  the  laws  of  the  state  of  Arkansas  for 
each  violation  of  the  order  of  the  commission  is  a  fine  of  not 
less  than  $500  nor  more  than  $3,000,  to  be  recovered  by  an 
action  instituted  by  the  state's  attorneys;  or,  if  not  instituted 
by  them  within  1 5  days,  such  action  may  be  instituted  by  any 
attorney,  who  is  to  receive  for  his  services  25  per  cent,  of  the 
penalty  imposed  and  recovered.  The  bill  further  charges  that 
complainant  does  a  large  carrying  business  between  stations 
in  the  state  of  Arkansas,  but  which  it  must  carry  principally 
on  the  line  of  road  in  the  state  of  Texas  and  the  Indian  Ter- 
ritory, and,  if  the  defendants  are  not  restrained  by  injunction, 
a  large  number  of  suits  will  be  instituted  by  parties  against 
complainant  for  the  penalties  prescribed  by  the  laws  of  the 
state,  to  the  great  detriment  and  irreparable  injury  of  com- 
plainant. A  temporary  injunction  having  been  granted,  after 
due  notice  thereof  to  the  defendants,  the  defendants  have 
filed  a  demurrer  to  the  bill  upon  the  ground  that,  upon  the 
allegations  made,    complainant  is  not  entitled  to  any  relief. 

Lathrop,  Morrow,  Fox  &  Moore,   A.   W.   Lucas,  and  Read 
&  McDonough,  for  complainant. 
Felix  M.  Hanley  and  Winchester  &  Martin,  for  defendants. 

TRIEBER,  District  Judge  (after  stating  the  facts).     The 
only  Question  involved  and  argued  by  counsel  is  whether,  upon 
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the  facts  set  out  in  the  bill,  the  carriage  of  freight  by  a  railroad 
operating  a  continuous  line  of  road  in  several  states  and  terri- 
tories from  one  point  in  a  state  to  another  in  the  same  state, 
when  the  course  of  transportation  must  be  for  a  considerable 
distance  in  another  state  or  territory,  is  subject  to  regulations 
made  by  the  board  of  railroad  commissioners  of  that  state,  or 
whether  such  traffic  is  interstate  or  intrastate.  If  the  former, 
it  is  conceded  by  counsel  for  the  defendants  that  the  railroad 
commission  of  the  state  of  Arkansas  has  no  power  to  regulate 
the  charges  for  carrying  freight,  and  the  demurrer  to  the  bill 
should  be  overruled.  The  language  of  section  8,  art.  I,  of  the 
constitution  of  the  United  States  is  that  congress  shall  have 
power  to  "regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes. ' '  But 
for  this  provision  of  the  constitution,  each  sovereign  state 
would  have  the  right  to  regulate  and  tax  all  commerce  coming 
from  the  other  states,  or  passing  through  it.  Shipments  from 
one  point  of  a  state  to  another  in  the  same  state  would,  the 
moment  they  entered  the  other  state,  although  intended  onlv 
for  passage  through  that  state,  be  subject  to  the  control  of 
the  authorities  of  that  state.  Under  the  articles  of  confedera- 
tion, in  force  prior  to  the  adoption  of  the  constitution,  each  of 
the  states  claimed  and  was  conceded  that  privilege.  No 
doubt,  to  avoid  this  interference  with  the  foreign  commerce, 
as  well  as  that  among  the  states,  was  one  of  the  great  objects 
of  the  framers  of  the  constitution,  and  one  of  the  important 
causes  giving  rise  to  the  calling  of  the  convention  which  framed 
the  constitution.  Mr.  Madison,  in  paper  No.  42  of  the  Fed- 
eralist, speaking  of  this  subject,  said : 

"The  defect  of  power  in  the  existing  confederacy  to  regulate 
the  commerce  between  its  several  members  is  in  the  number 
of  those  which  have  been  clearly  pointed  out  by  experience. 
To  the  proofs  and  remarks  which  former  papers  have  brought 
•into  view  on  this  subject,  it  may  be  added  that  without  this 
supplemental  provision  the  great  and  essential  power  of  reg- 
ulating foreign  commerce  would  have  been  incomplete  and  in- 
effectual. A  very  material  object  of  this  power  was  the  relief 
of  the  states,  which  import  and  export  through  other  states, 
from  the  improper  contributions  levied  on  them  by  the  latter. 
Were  these  at  liberty  to  regulate  the  trade  between  state  and 
state,  it  must  be  foreseen  that  ways  would  be  found  out  to 
load  the  articles  of  import  and  export,  during  the  passage 
through  their  jurisdiction,  with  duties  which  would  fall  on  the 
makers  of  the  latter  and  the  consumers  of  the  former.  We 
may  be  assured  by  past  experience  that  such  a  practice  would 
be  introduced  by  future  contrivances,  and,  both  by  that  and 
a  common  knowledge  of  human  affairs,  that  it  would  nourish 
unceasing  animosities,  and  not  improbably  terminate  in 
serious  interruptions  of  the  public  tranquility.  To  those  who 
do  not  view  the  question  through  the  medium  of  passion  or 
of  interest,  the  desire  of  the  commercial  states  to  collect  in 
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any  form  an  indirect  revenue  from  their  uncommercial  neigh- 
bors must  appear  not  less  impolitic  than  it  is  unfair,  since  it 
would  stimulate  the  injured  party,  by  resentment  as  well  as 
interest,  to  resort  to  less  convenient  channels  for  their  foreign 
trade;  but  the  mild  voice  of  reason,  pleading  the  cause  of  an 
enlarged  and  permanent  interest,  is  but  too  often  drowned  be- 
fore public  bodies,  as  well  as  individuals,  by  the  clamors  of  an 
impatient  avidity  for  immediate  and  immoderate  gain." 

In  his  Journal  of  the  Constitutional  Convention  (volume  I, 
p.  46)  Mr.  Madison,  in  speaking  of  the  defects  in  the  articles 
of  confederation,  says: 

"The  same  want  of  a  general  power  over  commerce  led  to 
an  exercise  of  the  power,  separately,  by  the  states,  which  not 
only  proved  abortive,  but  engendered  rival,  conflicting,  and 
angry  relations." 

And  further  on  he  says,  on  page  48 : 

"Such  were  the  defects,  the  deformities,  the  diseases,  and 
the  ominous  prospects  for  which  the  convention  were  to  pro- 
vide a  remedy,  and  which  ought  never  to  be  overlooked  in 
expounding  and  appreciating  the  constitutional  charter, — the 
remedy  that  was  provided." 

On  page  60,  Mr.  Madison,  in  enumerating  the  deficiencies 
of  power  under  the  confederation,  said,  among  other  things, 
that: 

"The  federal  government  could  not  defend  itself  against 
encroachment  from  the  states." 

It  is  now  well  settled  that  this  grant  to  congress  gives  it  ex- 
clusive control  of  commerce  among  the  states,  and  absolutely 
deprives  the  states  of  any  and  all  power  to  legislate  in  any 
manner  interfering  with  or  impeding  interstate  commerce. 
Gibbons  v.  Ogden,  9  Wheat.  1,  186,  6  L.  Ed.  23;  Passenger 
Cases,  7  How.  395,400,  12  L.  Ed.  702;  Robbins  v.  Taxing 
Dist,  120  U.  S.  492,  7  Sup.  Ct.  592,  30  L.  Ed.  694;  Wabash, 
St  L.  &  Pac.  Ry.  Co.  v.  Illinois,  118  U.  S.  573,  7  Sup.  Ct. 
4,  30 L.  Ed.  244;  Leisy  v.  Hardin,  135  U.  S.  108,  10  Sup.  Ct. 
68i,  34  L.  Ed.  128;  Covington  &  C.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  218,  14  Sup.  Ct.  1087,  38  L.  Ed.  962;  Smyth  v. 
Ames,  169  U.  S.  466,  18  Sup.  Ct.  418,  42  L.  Ed.  819.  And 
it  is  equally  well  settled  that  the  power  granted  to  congress 
by  the  constitution  does  not  extend  to  commerce  wholly  within 
a  state.  Gibbons  v.  Ogden,  supra;  Geer  v.  Connecticut,  161 
U.  S.  531,  16  Sup.  Ct.  600,  40  L.  Ed.  793.  While  in  the  case  at 
bar  the  railroad  does  not  traverse  a  state  other  than  the  state 
of  Arkansas,  but  a  territory  with  no  legislative  powers,  these 
powers  having  been  reserved  by  congress  to  itself,  this  cannot 
in  any  way  affect  the  determination  of  the  issues  involved,  as 
it  is  a  jurisdiction  separate  and  distinct  from  the  state  of 
Arkansas,  and  it  can  no  more  be  invaded  by  that  state  than  if 
it  were  a  sovereign  state.  Congress  alone  has  the  power  to 
regulate  the  internal  affairs  of  the  Indian  Territory,  prescribe 
regulations  for  railroads  therein,   limit  their  charges  for  the 
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transportation  of  freight  and  passengers,  and  exercise  the 
powers  which  in  a  state  belong  to  the  people  of  that  state. 
Insurance  Co.  v.  Canter,  I  Pet.  541,  7  L.  Ed.  242;  U.  S.  v. 
Gratiot,  14  Pet.  534,  16  L.  Ed.  573;  First  Nat.  Bank  v. 
Yankton  Co.,  101  U.  S.  133,  25  L.  Ed.  1046;  Late  Corp.  of 
Church  of  Jesus  Christ  of  Latter-Day  Saints  v.  U.  S.,  136 
U.  S.  i,  10  Sup.  Ct.  792,  34  L.  Ed.  481.  The  right  of  way 
through  the  Indian  Territory  now  enjoyed  by  complainant  was 
derived  from  congress,  which  granted  it  to  complainant's 
predecessor.  In  the  act  granting  the  right  of  way,  congress 
exercised  the  power  to  regulate  and  limit  the  rates  of  trans- 
portation over  the  soil  of  the  territory.     The  language  used  is  : 

"That  said  railroad  company  shall  not  charge  the  inhab- 
itants of  said  territory  a  greater  rate  of  freight  than  the  rates 
authorized  by  the  laws  of  the  state  of  Arkansas  for  services  or 
transportation  of  the  same  kind,  provided  that  passenger  rates 
on  said  railroad  shall  not  exceed  three  cents  per  mile.  Con- 
gress hereby  reserves  the  right  to  regulate  the  charges  for 
freight  and  passengers  on  said  railroad  and  messages  on  said 
telegraph  and  telephone  lines  until  a  state  government  shall 
be  authorized  to  fix  and  regulate  the  cost  of  transportation 
of  persons  and  freight  within  its  respective  limits  by  said  rail- 
road; but  congress  expressly  reserves  the  right  to  fix  and 
regulate  at  all  times  the  cost  of  such  transportation  by  said 
railroad  or  said  company  whenever  such  transportation  shall 
extend  from  one  state  into  another,  or  shall  extend  into  more 
than  one  state ;  provided,  however,  that  the  rates  of  such  trans- 
portation of  passengers,  local  or  interstate,  shall  not  exceed 
the  rates  above  expressed ;  and  provided,  further,  that  said 
railroad  company  shall  carry  the  mail  at  such  price  as  congress 
may  by  law  provide,  and  until  such  rate  is  fixed  by  law  the 
postmaster  general  may  fix  the  rate  of  compensation.* '  27 
Stat.  487;  Act  Cong.  Feb.  27,  1893. 

The  Indian  Territory  must,  therefore,  for  the  purpose  of 
this  suit,  be  treated  as  if  it  were  a  state,  possessing  all  the 
powers  and  attributes  of  any  of '  the  states  comprising  the 
Union.  The  power  of  the  state  to  prescribe  rates  for  railroads 
engaged  in  domestic  commerce  is  not  absolute,  but  must  be 
exercised  with  due  regard  to  the  rights  of  the  owners,  or  other- 
wise the  power  would  be  equivalent  to  that  of  confiscation  of 
property  without  due  process  of  law.  Smyth  v.  Ames,  169 
U.  S.  466,  18  Sup.  Ct.  418,  42  L.  Ed.  819.  Mr.  Justice  Har- 
lan, speaking  for  the  court  ir.  that  case,  says: 

"We  hold,  however,  that  the  basis  of  all  calculations  as  to 
the  reasonableness  of  rates  to  be  charged  by  a  corporation 
maintaining  a  highway  under  legislative  sanction  must  be  the 
fair  value  of  the  property  being  used  by  it  for  the  convenience 
of  the  public ;  and,  in  order  to  ascertain  that  value,  the  origi- 
nal cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  con- 
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struction,  the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required  to 
meet  operating  expenses,  are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as  may  be  just  and  right  in 
each  case.  We  do  not  say  that  there  may  not  be  other  matters 
to  be  regarded  in  estimating  the  value  of  the  property.  What 
the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value 
of  that  which  it  employs  for  the  public  convenience.  On  the 
other  hand,  what  the  public  is  entitled  to  demand  is  that  no 
more  be  exacted  from  it  for  the  use  of  a  public  highway  than 
the  services  rendered  by  it  are  reasonably  worth/ '  169  U.  S. 
546,  18  Sup.  Ct.  434,  42  L.  Ed.  849. 

The  railroad  commission  of  the  state,  in  fixing  rates,  must 
consider  all  of  these  matters;  and  if  the  rate  fixed  for  domestic 
traffic  solely  is  in  disregard  of  these  principles,  and  if,  upon  a 
hearing,  it  is  found  that  the  rates  fixed  by  the  commission  are  so 
low  as  to  prevent  a  railroad  company  from  earning  an  amount 
at  least  sufficient  to  pay  to  the  owners  some  profit,  although  it 
may  be  but  small,  it  is  the  duty  of  the  court  to  prevent  the 
enforcement  of  such  a  tariff  by  the  commission.  Chicago 
M.  &  St*  P.  R.  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct. 
462,  39  L.  Ed.  970;  Chicago  &  G.  T.  Ry.  Co.  v.  Wellman,  143 
U.  S.  339.  12  Sup.  Ct.  400,  36  L.  Ed.  176;  Reagan  v.  Trust 
Co.,  154  U.  S.  363,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014;  Rail- 
way Co.  v.  Tompkins,  176  U.  S.  167,  20  Sup.  Ct.  336,  44  L. 
Ed.  417.  To  determine  that  question  the  commission  must 
have  the  power  to  investigate  all  these  matters.  It  would 
have  to  take  into  consideration  the  laws  and  regulations,  duly 
enacted  by  or  in  behalf  of  the  Indian  Territory,  which  can  in 
any  way  add  to  the  cost  of  carrying  on  the  business  of  a  com- 
mon carrier.  It  must  make  allowance  for  the  additional  ex- 
penses thus  incurred. by  reason  of  state  laws,  which,  as  has 
been  held  by  the  supreme  court,  the  states  have  the  power  to 
impose  under  the  constitution  of  the  United  States,  even  as  to 
trains  engaged  in  interstate  business.  The  state  may,  if  it 
sees  proper,  enact  laws  requiring  locomotive  engineers  to  be 
examined  and  licensed  by  a  state  board,  even  in  the  case  of 
an  engineer  operating  a  locomotive  attached  to  a  train  running 
from  a  point  in  that  state  to  points  in  another  state.  Smith 
v.  Alabama,  125  U.  S.  464,  8  Sup.  Ct.  564.  31  L.  Ed.  508;  Nash- 
ville C.  &  St.  L.  R.  Co.  v.  Alabama,  128  U.  S.  96,  9  Sup.  Ct. 
28,  32  L.  Ed.  352.  It  may  prohibit  freight  trains  from  run- 
ning on  the  Sabbath,  although  in  effect  thereby  preventing 
freight  trains  carrying  interstate  freight  from  running.  Hen- 
nington  v.  Georgia.  163  U.  S.  299,  16  Sup.  Ct.  1086,  41  L. 
Ed  166.  It  may  regulate  the  speed  of  railroad  trains  within 
the  limits  of  cities,  regardless  of  the  fact  whether  the  train  is 
used  for  interstate  commerce  or  not.  Erb  v.  Morasch,  177 
U.  S.  584,  20  Sup.  Ct.  819,  44  L.  Ed.  897.  It  may  regulate 
and  prohibit  limitations  in  bills  of  lading  issued  in  the  state 
by  a  railroad  company,    although   the   freight   is  to  be  trans- 
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ported  to  other  states.  Railroad  v.  McCann,  174  U.  S.  «;8o, 
19  Sup.  Ct.  755,  43  L.  Ed.  1093.  It  may  by  legislation  reg- 
ulate the  heating  of  passenger  cars,  although  used  in  interstate 
transportation.  New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  17  Sup.  Ct.  418,  41  L.  Ed.  853.  It  may 
require  a  reasonable  number  of  passenger  trains  to  stop  at 
cities  of  a  certain  size,  although  such  trains  may  be  engaged 
in  interstate  transportation.  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465,  43  L/Ed.  702;  Gladson 
v.  Minnesota,  166  U.  S.  427,  17  Sup.  Ct.  627,  41  L.  Ed.  1064. 
The  lawmaking  power  of  the  state  may  require  a  brakeman 
for  every  freight  car;  it  may  prohibit  what  are  called  "double 
headers' ' ;  it  may  limit  the  hours  of  labor  of  the  employees 
of  railroad  corporations  and  enact  other  reasonable  regulations 
(Stone  v.  Trust  Co.,  116  U.  S.  307,  334,  6  Sup.  Ct.  334,  29 
L.  Ed.  631);  and  perhaps,  in  consideration  of  these  additional 
burdens  imposed  on  the  railroads,  it  may  allow  a  greater 
charge  for  the  transportation  of  passengers,  as  well  as  freight, 
through  its  territory,  than  neighboring  states  in  which  no  such 
burdens  are  imposed. 

But  how  is  the  commission  of  one  state  to  take  into  con- 
sideration these  laws  and  regulations  of  other  states?  Yet  in 
the  case  at  bar  it  is  attempted  by  defendants  to  regulate 
charges  without  such  investigation,  and  they  seek  to  fix  the 
rate  of  transportation  over  complainant's  road  as  to  shipments 
which  are  carried  less  than  half  of  the  distance  in  this  state, 
and  the  rest  in  the  Indian  Territory.  No  state  has  the  power 
to  authorize  a  commission  to  fix  rates  arbitrarily,  with  no 
power  in  the  courts  to  stay  the  hands  of  the  commission  if  it 
chooses  to  establish  rates  that  are  unequal  and  unreasonable. 
In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota,  supra,  the  state 
had  attempted  to  invest  the  railroad  commission  with  such  a 
power,  and  the  supreme  court  of  the  state  upheld  the  act; 
but  upon  appeal  to  the  federal  supreme  court  that  court  held : 

"This  being  the  construction  of  the  statute  by  which  we  are 
bound  in  considering  the  present  case,  we  are  of  opinion  that, 
so  construed,  it  conflicts  with  the  constitution  of  the  United 
States  in  the  particulars  complained  of  by  the  railroad  com- 
pany. It  deprives  the  company  of  its  right  to  a  judicial  in- 
vestigation, by  due  process  of  law,  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of  successive  ages  for 
the  investigation  judicially  of  the  truth  of  a  matter  in  con- 
troversy, and  substitutes  therefor,  as  an  absolute  finality,  the 
action  of  a  railroad  commission,  which,  in  view  of  the  powers 
conceded  to  it  by  the  state  court,  cannot  be  regarded  as  clothed 
with  judicial  functions  or  possessing  the  machinery  of  a  court 
of  justice." 

The  rate  from  a  certain  point  to  another  is  a  unit.  In 
Wabash,  St.  L.  &  Pac.  Ry.  Co.  v.  Illinois,  supra,  the  court 
say: 

"A  citizen  of  New  York  has  goods  which  he  desires  to  have 
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transported  by  the  railroad  companies  from  that  city  to  the 
interior  of  the  state  of  Illinois.  A  continuous  line  of  rail  over 
which  a  car  loaded  with  these  goods  can  be  carried,  and  is 
carried  habitually,  connects  the  place  of  shipment  with  the 
place  of  delivery.  He  undertakes  to  make  a  contract  with 
a  person  engaged  in  the  carrying  business  at  the  end  of  this 
route  from  whence  the  goods  are  to  start,  and  he  is  told  by 
the  carrier:  'I  am  free  to  make  a  fair  and  reasonable  con- 
tract for  this  carriage  to  the  line  of  the  state  of  Illinois;  but 
when  the  car  which  carries  these  goods  is  to  cross  the  line  of 
that  state,  pursuing  at  the  same  time  this  continuous  track, 
I  am  met  by  a  law  of  Illinois  which  forbids  me  to  make  a  free 
contract  concerning  this  transportation  within  that  state,  and 
subjects  me  to  certain  rules  by  which  I  am  to  be  governed  as 
to  the  charges  which  the  same  railroad  company  in  Illinois 
may  make,  or  has  made,  with  reference  to  other  persons  and 
other  places  of  delivery. '  So  that,  while  that  carrier  might 
be  willing  to  carry  these  goods  from  the  city  of  New  York  to 
the  city  of  Peoria  at  the  rate  of  1 5  cents  per  100  pounds,  he 
is  not  permitted  to  do  so  because  the  Illinois  railroad  company 
has  already  charged  at  the  rate  of  25  cents  per  100  pounds  for 
carriage  to  Gilman,  in  Illinois,  which  is  86  miles  shorter  than 
the  distance  to  Peoria.  So,  also,  in  the  present  case,  the 
owner  of  corn,  the  principal  product  of  the  country,  desiring 
to  transport  it  from  Peoria,  in  Illinois,  to  New  York,  finds  a 
railroad  company  willing  to  do  this  at  the  rate  of  15  cents 
per  100  pounds  for  a  car  load,  but  is  compelled  to  pay  at  the 
rate  of  25  cents  per  100  pounds,  because  the  railroad  company 
has  received  from  a  person  residing  at  Gilman  25  cents  per 
100  pounds  for  the  transportation  of  a  car  load  of  the  same  class 
of  freight  over  the  same  line  of  road  from  Gilman  to  New 
York.  This  is  the  result  of  the  statute  of  Illinois,  in  its 
endeavor  to  prevent  unjust  discrimination,  as  construed  by  the 
supreme  court  of  that  state.  The  effect  of  it  is  that,  what- 
ever may  be  the  rate  of  transportation  per  mile  charged  by 
the  railroad  company  from  Gilman  to  Sheldon,  a  distance  of 
23  miles,  in  which  the  loading  and  the  unloading  of  the  freight 
is  the  largest  expense  incurred  by  the  railroad  company,  the 
same  rate  per  mile  must  be  charged  from  Peoria  to  the  city 
of  New  York.  The  obvious  injustice  of  such  a  rule  as  this, 
which  railroad  companies  are  by  heavy  penalties  compelled 
to  conform  to,  in  regard  to  commerce  among  the  states,  when 
applied  to  transportation  which  includes  Illinois  in  a  long  line 
of  carriage  through  several  states,  shows  the  value  of  the 
constitutional  provision  which  confides  the  power  of  regulating 
interstate  commerce  to  the  congress  of  the  United  States, 
whose  enlarged  view  of  the  interests  of  all  the  states,  and  of 
the  railroads  concerned,  better  fits  it  to  establish  just  and 
equitable  rules." 

Counsel  for  defendants  rely  solely  upon  the  decision  of  the 
supreme  court  in  Lehigh  Val.  R.  Co.  v.  Pennsylvania,    145  U. 
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S.  192,  12  Sup.  Ct.  806,  36  L.  Ed.  672,  and  the  decisions  of 
the  supreme  courts  of  the  states  of  Missouri,  North  Carolina, 
and  Iowa,  in  Sewell  v.  Railway  Co.,  119  Mo.  222,  24  S.  W. 
1002,  State  v.  W.  U.  Tel.  Co.,  113  N.  C.  213,  18  S.  E.  389,  and 
Campbell  v.  Railroad  Co.,  86  Iowa,  587,  53  N.  W.  351,  17  L. 
R.  A.  443.  The  decisions  in  the  latter  cases  are  based  entirely 
upon  what  was  supposed  to  have  been  determined  in  the 
Lehigh  Valley  Case.  As  the  decision  in  that  case  is  conclusive 
on  this  court  on  the  issues  involved  and  before  the  court,  it  is 
unnecessary  to  consider  any  of  the  other  cases.  If  every- 
thing said  by  the  learned  chief  justice,  in  his  opinion  in  that 
case,  is  applicable  to  this  cause,  the  demurrer  to  his  bill  must 
be  sustained ;  but  a  careful  examination  of  that  opinion  clearly 
shows  that  those  parts  of  the  opinion  on  which  defendants 
rely  were  not  necessary  for  the  determination  of  the  issues  in. 
volved  in  that  case,  and  must  be  considered  as  obiter  dicta- 
The  question  before  the  court  in  the  Lehigh  Valley  Case  is 
thus  stated  by  the  learned  chief  justice,  who  delivered  the 
opinion  of  the  court : 

"The  receipts  named  in  class  2  are  confined  to  that  part  of 
the  transportation  from  Mauch  Chunk  to  Phillipsburg,  and  the 
taxation  to  the  mileage  wholly  within  the  state  of  Penn- 
sylvania ;  and  the  question  is  whether  this  taxation  in  respect 
of  such  receipts  from  freight  and  passengers  carried  by  con- 
tinuous transportation  to  Philadelphia  from  Mauch  Chunk  by 
way  of  Trenton,  N.  J.,  amounts  to  a  regulation  of  interstate 
commerce.' '     145  U.  S.  200,  12   Sup.  Ct.  807,  36  L.  Ed.  674. 

And  in  another  part  of  the  opinion  he  says : 

"The  tax  under  consideration  here  was  determined  in  re- 
spect of  receipts  for  the  proportion  of  the  transportation  within 
the  state ;  but  the  contention  is  that  this  could  not  be  done 
because  the  transportation  was  an  entire  thing,  and  in  its 
course  passed  through  another  state  than  that  of  the  origin 
and  destination  of  the  particular  freight  and  passengers." 
Page  201,  145  U.  S.,  page  808,  12  Sup.  Ct.,  and  page  675,  36 
L.  Ed. 

And  the  learned  chief  justice  calls  special  attention  to  the 
fact  that : 

"It  should  be  remembered  that  the  question  does  not  arise 
as  to  the  power  of  any  other  state  than  the  state  of  the 
termini,  nor  as  to  taxation  upon  the  property  of  the  company 
situated  elsewhere  than  in  Pennsylvania,  nor  as  to  the  regula- 
tion by  Pennsylvania  of  the  operations  of  this  or  any  other 
company  elsewhere ;  but  it  is  simply  whether,  in  the  carriage 
of  freight  and  passengers  between  two  points  in  one  state,  the 
mere  passage  over  the  soil  of  another  state  renders  that  busi- 
ness foreign  which  is  domestic."  Page  202,  145  U.  S.,  page 
808,  12  Sup.  Ct,  and  page  675,  36  L.  Ed. 

That  case  must,  therefore,  be  limited  as  an  authority  to 
the  questions  before  the  court,  and  to  no  others.  If  this  view 
is  correct,  it  necessarily  follows  that  the  case  at  bar  is  clearly 
distinguishable  from  the  Lehigh  Valley  Case. 
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In  Pacific  Coast  S.  S.  Co.  v.  Board  of  R.  Com'rs,  9  Sawy. 
253,  18  Fed.  10,  Mr.  Justice  Field  says: 

"To  bring  the  transportation  within  the  control  of  the  state 
as  a  part  of  its  domestic  commerce,  the  subject  transported 
must  be  within  the  entire  voyage  under  the  exclusive  jurisdic- 
tion of  the  state.  If  the  ships  of  the  plaintiffs  carried  any  per- 
sons or  merchandise  between  ports  of  the  state  not  going  out, 
on  their  voyage  between  those  ports,  of  the  jurisdiction  of  the 
state,  and  the  persons  or  merchandise  carried  not  coming  from 
any  other  state  or  foreign  country  or  going  to  another  state 
or  country,  the  transportation  commencing  and  ending  in  the 
state,  then  to  that  extent  they  would  be  engaged  in  commerce 
purely  domestic,  and  to  that  extent  the  railroad  commissioners 
might  have  jurisdiction  to  regulate  fares  and  freight  for  trans- 
portation of  the  vessels."     18  Fed.  13,  9  Sawy.  258. 

In  Hall  v.  De  Cuir,  95  U.  S.  485,  24  L.  Ed.  547,  the  validity 
of  a  civil  rights  statute  of  the  state  of  Louisiana,  so  far  as  it 
affected  passengers  traveling  on  a  steamboat  on  the  Mississippi 
river  between  ports  in  that  state,  was  held  void  as  a  burden 
upon  interstate  commerce.  The  facts  in  that  case  were  that 
a  person  of  color  took  passage  upon  a  boat  plying  as  a  regular 
packet  for  the  transportation  of  freight  and  passengers  betwen 
New  Orleans,  in  the  state  of  Louisiana,  and  Vicksburg,  in  the 
state  of  Mississippi,  touching  at  the  intermediate  landings, 
both  within  and  without  Louisiana,  from  a  point  in  Louisiana 
to  another  in  the  same  state.  Being  refused  accommodations, 
on  account  of  her  color,  in  the  cabin  specially  set  apart  for 
white  persons,  she  instituted  an  action  for  damages  under  the 
Louisiana  law,  and  the  court  held : 

"There  can  be  no  doubt  that  the  exclusive  power  has  been 
conferred  upon  congress  in  respect  to  the  regulation  of  com- 
merce among  the  several  states.  *  *  *  The  river  Missis- 
sippi passes  through  or  along  the  borders  often  different  states, 
and  its  tributaries  reach  many  more.  The  commerce  upon 
these  waters  is  immense,  and  its  regulation  clearly  a  matter 
of  national  concern.  If  each  state  was  at  liberty  to  regulate 
the  conduct  of  carriers  while  within  its  jurisdiction,  the  con- 
fusion likely  to  follow  could  not  but  be  productive  of  great  in- 
convenience and  unnecessary  hardship.  Each  state  could 
provide  for  its  own  passengers  and  regulate  the  transportation 
of  its  own  freight,  regardless  of  the  interests  of  others.  Nay 
more;  it  could  prescribe  rules  by  which  the  carrier  must  be 
governed  within  the  state  in  respect  to  passengers  and  prop- 
erty brought  from  without.  On  one  side  of  the  river  or  its 
tributaries  he  might  be  required  to  observe  one  set  of  rules, 
and  on  the  other  another.  Commerce  cannot  flourish  in  the 
midst  of  such  embarrassments.  No  carrier  of  passengers  can 
conduct  his  business  with  satisfaction  to  himself,  or  comfort 
to  those  employing  him,  if  on  one  side  of  a  state  line  his  pas- 
sengers, both  white  and  colored,  must  be  permitted  to  occupy 
the  same  cabin,  and  on  the  other  be  kept  separate.     Uniformity 
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upon  this  subject  are  final  has  placed  under  the  exclusive  reg- 
ulation of  congress  the  subject  of  transportation  among  the 
states,  so  far,  among  other  things,  as  relates  to  the  matter  of 
charges,  in  order  that  it  may  be  protected  from  conflicting  and 
adversely  discriminating  state  legislation.  See  authorities 
above  cited.  Is  not  a  case  such  as  we  have  supposed,  or  the 
case  now  before  us,  transportation  among  the  states,  within 
this  purpose  of  the  constitution,  as  really  as  would  be  a  ship- 
ment and  transportation  of  goods  from  New  York,  Chicago, 
or  Milwaukee  to  Minnesota,  as  to  which  unquestionably,  under 
the  decisions  above  cited,  congress,  and  not  the  several  states, 
would  have  the  power  to  regulate?  We  are  unable  to  state 
any  principle  which  supports  the  relator's  claim  of  jurisdiction 
to  determine  what  charges  may  be  made  for  the  transportation 
of  freight  through  the  state  of  Wisconsin.  Whether  the  result 
would  have  been  different  if  the  order  had  prescribed  rates 
only  with  respect  to  so  much  of  the  route  as  is  within  our 
own  state  we  do  not  decide.  The  mere  fact  that  Duluth  and 
Mankato  are  both  in  this  state,  and  that  a  part  of  the  line  of 
road  of  this  respondent  is  also  here,  and  operated  under  our 
law,  cannot  authorize  our  state  authorities  to  regulate  the 
operation  of  the  148  miles  of  road  which  is  wholly  within  the 
state  of  Wisconsin,  and  which  there  exists  and  is  managed, 
of  course,  under  the  laws  of  that  state,  subject  to  such  lim- 
itations as  the  national  constitution  may  impose." 

In  Gibbons  v.  Ogden,  Chief  Justice  Marshall,  in  defining 
the  word  "among"  in  the  commerce  clause  of  the  constitution, 
says: 

"Comprehensive  as  the  word  'among*  is,  it  may  very  prop- 
erly be  restricted  to  that  commerce  which  concerns  more  states 
than  one.  The  phrase  is  not  one  which  would  probably  have 
been  selected  to  indicate  the  completely  interior  traffic  of  a 
state,  because  it  is  not  an  apt  phrase  for  that  purpose ;  and  the 
enumeration  of  the  particular  classes  of  commerce  to  which 
the  power  was  to  be  extended  would  not  have  been  made,  had 
the* intention  been  to  extend  the  power  to  every  description." 
9  Wheat.  194,  6L  Ed.  6q. 

The  test  laid  down  by  the  chief  justice  as  to  what  is  not 
commerce  among  the  states  is: 

"That  commerce  which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a  state  or  between 
different  parts  of  the  same  state,  and  which  does  not  extend 
to  or  affect  other  states."     9  Wheat.  1994,  6  L.  Ed.  69. 

The  court  is  of  the  opinion  that  upon  the  allegations  con- 
tained in  the  bill  complainant  is  entitled  to  the  relief  asked, 
and  the  demurrer  to  the  bill  is  overruled. 

NOTES. 

Interstate  Commerce— Shipment  between  Points  in  the  Same  State, 
but  Passing  Through  Another  State. — Where  the  point  of  shipping  and 
the  point  of  destination  are  both  in  the  same  state  it  is  domestic  com- 
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merce,  though  the  goods  may  pass  en  route  through  another  state,  and 
are  therefore  subject  to  state  taxation  or  control.  Lehigh  Valley  R.  Co. 
r.  Pennsylvania,  145  U.  S.  192,  53  Am.  &  Eng.  R.  Cas.  679,  12  Sup.  Ct. 
Rep.  606 ;  Lord  v.  Goodall,  etc.,  Steamship  Co.,  102  U.  S.  541 ;  Campbell 
v.  Chicago,  etc.,  R.  Co.,  86  Iowa  587 ;  Com.  v.  Lehigh  Valley  R.  Co.,  129 
Pa  St.  308;  Com.  v.  Lehigh  Valley  R.  Co.  (Pa.  1888),  17  Atl.  Rep.  179. 

In  Lehigh  Valley  R.  Co.  v.  Pennsylvania  (U.  S.),  supra,  which  will 
settle  a  point  upon  which  the  authorities  were  conflicting,  the  holding 
was  that  a  state  may  tax  the  gross  receipts  of  a  railroad  company 
derived  from  transportations  by  continuous  carriage  from  one  point  in 
the  state  to  another,  but  over  a  line  which  passes  out  of  the  state  and 
into  other  states  and  back  again,  as  such  transportation  is  not  interstate 
commerce  within  the  meaning  of  the  federal  constitution,  the  court  say- 
ing: "The  tax  under  consideration  here  was  determined  in  respect  of 
receipts  for  the  proportion  of  the  transportation  within  the  state,  but 
the  contention  is  that  this  could  not  be  done,  because  the  transportation 
was  an  entire  thing,  and  in  its  course  passed  through  another  state  than 
that  of  the  origin  and  destination  of  the  particular  freight  and  passen- 
gers. There  was  no  breaking  of  bulk  or  transfer  of  passengers  in  New 
Jersey.  The  point  of  departure  and  the  point  of  arrival  were  alike  in 
Pennsylvania.  The  intercourse  was  between  those  points,  and  not 
between  any  other  points.  Is  such  intercourse,  consisting  of  continuous 
transportation  between  two  points  in  the  same  state,  made  interstate 
because  in  its  accomplishment  some  portion  of  another  state  may  be 
traversed?  Is  the  transmission  of  freight  or  messages  between  two 
places  in  the  same  state  made  interstate  business  by  the  deviation  of 
the  railroad  or  telegraph  line  onto  the  soil  of  another  state? 

"If  it  has  happened  that  through  engineering  difficulties — as  the 
interposition  of  a  mountain  or  a  river — the  line  is  deflected  so  as  to 
cross  the  boundary,  and  run  for  the  time  being  in  another  state  than 
that  of  its  principal  location,  does  such  detour  in  itself  impress  an 
external  character  on  internal  intercourse?  For  example,  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company  is  a  corporation  created 
under  the  laws  of  Tennessee,  and  through  freight  and  passengers  trans- 
ported from  Nashville  to  Chattanooga  pass  over  a  few  miles  in  Alabama, 
and  perhaps  two  miles  in  Georgia,  but  we  had  not  supposed  that  that  cir- 
cumstance would  render  the  taxation  of  that  company,  in  respect  of 
such  business,  by  the  state  of  Tennessee,  invalid. 

"So  as  to  the  traffic  of  the  Erie  Railway,  between  the  cities  of  New 
York  and  Buffalo,  we  do  not  understand  that  that  company  escapes 
taxation  in  respect  of  that  part  of  its  business  because  some  miles  -of  its 
road  are  in  Pennsylvania,  while  the  New  York  Central  is  taxed  as  to 
its  business  between  the  same  places,  because  its  rails  are  wholly  within 
the  state  of  New  York." 

Whether  joint  rates  affecting  only  traffic  between  cities  of  the  same 
state,  but  involving  the  transportation  of  freight  from  one  city  to  the 
other  by  a  railroad  company  organized  under  the  laws  of  the  state, 
whose  route  Ires* partly  in  another  state,  and  which,  in  the  course  of  such 
transportation,  carries  the  merchandise  within  the  jurisdiction  of  the 
other  state,  would  be  a  regulation  of  interstate  commerce,  qucere.  Bur- 
lington, C.  R.  &  N.  R.  Co.  v.  Dey,  45  Am.  &  Eng.  R.  Cas.  391,  82  Iowa 
312.  48  N.  W.  Rep.  98. 

Contra  — New  Orleans  Cotton  Exch.  v.  Cincinnati,  etc.,  R.  Co.,  2  Int. 
Com.  C.  Rep.  375 ;  State  v.  Chicago,  etc.,  R.  Co.,  40  Min.  267,  37  Am.  & 
En*.  R.  Cas.  602,  12  Am.  St.  Rep.  730;  Sternberger  v.  Cape  Fear,  etc., 
R.  Co.,  29  S.  Car.  510,  2  Iut.  Com.  Rep.  426. 
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{Court  of  Appeals  of  New  York,  Oct.  2%  1900.) 
[58  N.  E.  Rep.  138.] 

Highways — Obstruction  by  Railroads — Removal — Notice — Statute— 
Mandamus.* — Highway  Law,  §  105,  provides  that  the  commissioner  of 
highways  shall  serve  notice  on  the  owner  or  occupant  of  lands  adjoin- 
ing that  part  of  the  highway  in  which  any  obstruction  may  exist,  to 
remove  such  obstruction  within  sixty  days.  Held,  that  an  affidavit  for 
an  alternative  writ  of  mandamus  to  compel  defendant  to  remove  an 
obstruction,  which  did  not  allege  that  notice  had  been  served  on  the  de- 
fendant, was  not  defective  for  that  reason,  since  the  remedy  by  manda- 
mus is  entirely  independent  of  the  provisions  of  section  105. 

Same — Same — Same — Parties. — Highway  Law,  §  15,  authorizes  a 
commissioner  of  highways  to  sue  "in  the  name  of  the  town"  to  enforce 
performance  of  any  duty  enjoined  on  any  person  or  corporation  in  rela- 
tion to  highways ;  and  section  105  provides  that  such  commissioners 
may  sue  "in  the  name  of  the  town"  to  compel  the  removal  of  an  obstruc- 
tion or  encroachment  on  a  highway.  Held,  that  a  proceeding  for  au 
alternative  writ  of  mandamus  to  compel  defend  int  to  remove  an  obstruc- 
tion in  a  highway  was  properly  brought  in  the  name  of  the  people,  and 
not  in  the  name  of  the  town,  since  such  sections  do  not  apply  to  manda- 
mus proceedings. 

Same — Same — Mandamus. — Mandamus  will  lie  to  compel  a  railroad 
company  to  perform  the  duty  imposed  on  it  by  Railroad  Law,  §  11, 
requiring  a  railroad  company  to  restore  a  highway  to  its  former  condi- 
tion after  constructing  a  crossing  over  it,  since  the  remedy  at  law  is 
not  adequate. 

Same — Same— Parties. — In  a  proceeding  for  mandamus  to  compel  the 
lessee  of  a  railroad  company  to  remove  an  obstruction  placed  in  a  high- 
way by  such  lessee  in  constructing  an  abutment  to  a  railroad  crossing, 
the  lessor  of  the  railroad  was  not  a  necessary  party. 

Same—Same — Change  in  Crossing — Statutory  Authority. — Railroad 
Law,  §  11,  provides  that  no  railroad  corporation  shall  construct  its  road 
across  any  highway  without  the  order  of  the  supreme  court  of  the  dis- 
trict in  which  such  highway  is  situated,  after  at  least  10  days1  notice  to 
the  pommissioner  of  highways  of  such  town.  A  -railroad  company, 
without  notice  to  the  highway  commissioners,  moved  its  track  35  feet, 
and  reconstructed  a  bridge  over  the  highway,  whereby  the  stone  abut- 
ments at  each  end  projected  8  feet  into  the  traveled  part  of  the  road. 
Held,  that  the  commissioner  of  highways  was  entitled  to  notice,  since 
the  changes  in  the  track  and  bridge  amounted  to  making  an  original 
crossing,  and  could  not  be  considered  a  rebuilding  of  the  old  bridge. 

Same — Same — Same — Public  Nuisance — Authority  of  Court  to  Con- 
tinue.— Railroad  Law,  $  11,  provides  that  every  railroad  corporation 
which  shall  build  its  road  across  any  highway  shall  restore  the  highway 
thus  intersected  to  its  former  state,  or  to  such  state  as  not  to  have 
unnecessarily  impaired  its  usefulness,  and  that,  where  an  embankmeut 
or  cut  shall  make  a  change  in  the  course  of  such  highway  desirable, 
additional  lands  may  be  condemned  for  that  purpose.  A  railroad  com- 
pany, the  track  of  which  crossed  above  a  highway,  reconstructed  the 
bridge,  whereby  the  stone  abutments  projected  at  each  end  eight  feet 
into  the  traveled  part  of  the  highway,  and  the  approaches  to  the  bridge 
were  at  an  angle  so  as  to  obstruct  the  view.  Held,  that  the  trial  court 
had  no  authority  to  continue  such  encroachments  in  the  highway,  by 
ordering  the  railroad  company  to  purchase  sufficient  lands  to  make  the 
cour&e  of  the  highway  run  parallel  with  the  abutments  as  reconstructed, 

♦Sec  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  374  et  seq. ;  3  Rap.  &  Mack'a 
Dig.  432. 


Am  &  Eng  CROSSINGS  193 

RCas 

People  v.  Northern  Cent.  Ry.  Co 

since  both  the  act  and  method  of  constructing  the  crossing  were  illegal, 
and  the  encroachments  constituted  a  public  nuisance. 

Same  —  Same —  Same —  Condemnation  of  Land —  Statute. —  Railroad 
Law,  £  11,  provides  that  every  railroad  corporation  which  shall  build  its 
road  across  any  highway  shall  restore  the  highway  thus  intersected  to 
its  former  state,  or  to  such  state  as  not  to  have  unnecessarily  impaired 
its  usefulness,  and  that  where  an  embankment  or  cut  shall  make  a 
change  in  the  course  of  such  highway  desirable,  with  a  view  to  a  more 
easy  ascent  or  descent,  additional  lands  may  be  condemned  for  that 
purpose.  Held  that,  where  no  change  in  the  grade  of  the  highway  was 
involved  in  the  construction  of  a  crossing,  the  statute  conferred  no 
authority  to  change  the  course  of  the  highway  or  to  condemn  lands  for 
that  purpose. 

Same—  Same — Direction  of  Verdict. — Where  a  railroad  company,  the 
track  of  which  crossed  above  a  highway,  moved  its  track  35  feet,  and 
reconstructed  a  bridge  over  the  highway,  whereby  the  stone  abutments 
at  each  end  projected  8  feet  into  the  traveled  part  of  the  road,  and  made 
the  approaches  to  the  bridge  at  such  an  angle  as  to  obstruct  the  view, 
the  direction  of  a  verdict  that  such  construction  had  unnecessarily 
impaired  the  usefulness  of  the  highway  was  proper,  since  a  verdict  to 
the  contrary  would  be  set  aside  as  against  the  evidence. 

Cross  appeals  from  supreme  court,  appellate  division, 
Third  department. 

Action  by  the  people,  on  relation  of  Joel  Bacon,  against  the 
Northern  Central  Railway  Company.  From  an  order  direct- 
ing a  peremptory  writ  of  mandamus  commanding  the  defend- 
ant to  restore  a  highway  by  changing  the  abutments  of  a 
crossing,  or  by  purchasing  sufficient  land  that  the  course  of 
the  highway  could  be  changed  to  run  parallel  with  the  abut- 
ments, affirmed  by  the  appellate  division  (54  N.  Y.  Supp.  11 12), 
both  plaintiff  and  defendant  appeal.     Order  modified. 

Cross  appeals  from  an  order  of  the  appellate  division,  Third 
department,  affirming  an  order  of  the  special  term  which 
directed  that  a  peremptory  writ  of  mandamus  issue  command- 
ing the  Northern  Central  Railway  Company  to  restore  a  high- 
way in  the  town  of  Veteran,  Chemung  county,  where  that 
company's  railroad  crosses  it,  to  such  condition  as  will  not 
impair  its  usefulness,  by  changing  the  abutments  of  said  cross- 
ing so  that  they  shall  run  parallel  with  the  highway,  or  by 
purchasing  sufficient  land  so  as  to  lay  out  the  highway  in  the 
manner  directed,  as  to  details,  by  the  court.  The  relator 
appeals  from  so  much  of  the  order  as  directs  the  purchase  of 
land  and  the  laying  out  of  the  highway  as  stated.  The  defend- 
ant appeals  from  the  entire  order.  The  railroad  in  question 
was  built  in  1849,  and  crosses  the  highway  above  grade.  It 
extends  from  Williamsport,  Pa.,  to  Elmira,  N.  Y.,  and  thence 
in  a  northerly  direction  to  Canandaigua.  The  highway  thus 
crossed  is  the  main  thoroughfare  between  Elmira  and 
Watkins,  and  travel  thereon  is  very  heavy.  In  the  summer 
of  1895  the  railway  tract  was  moved  some  35  feet  to  the  west- 
ward, and  a  new  bridge  was  constructed  over  the  highway. 
From  1849  to  1895,  upon  the  south  of  the  highway,  at  the 
point  where  the  railroad  then  crossed  it,  was  constructed  a 
solid  stone  abutment,  parallel  with  and  upon  its  south  line, 
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and  on  the  northerly  side  a  framed  timber  abutment  was  built 
upon  a  stone  foundation,  also  parallel  with  the  highway  and 
with  the  southern  abutment.  This  old  bridge  was  what  is 
called  a  "skew"  bridge;  that  is,  its  cross  beams  ran  parallel 
with  the  highway,  and  at  a  right  angle  with  the  line  of  the 
railroad.  When  the  track  was  moved  to  the  westward,  in  1805, 
a  new  bridge  was  constructed  in  a  different  location.  A  solid 
stone  abutment  was  laid  on  the  south  side  of  the  highway,  at 
right  angles  with  the  line  of  the  railroad,  and  was  so  located 
that  the  eastern  extremity  encroached  8  feet  on  the  traveled 
or  beaten  part  of  the  highway.  This  abutment  was  about  38 
feet  in  length,  and  from  the  eastern  end  extended  a  solid  wing 
of  stone  for  the  distance  of  35  feet.  Parallel  with  this  south- 
ern abutment,  and  at  right  angles  with  the  line  of  the  railroad, 
the  northern  abutment  was  constructed  of  solid  stone,  and 
so  placed  that  its  western  extremity  encroached  8  feet  5  inches 
on  the  traveled  or  beaten  part  of  the  highway.  Its  length 
was  about  38  feet,  and  from  its  western  extremity  a  wing  of 
solid  stone  extended  in  a  northwesterly  direction  for  a  dis- 
tance of  35  feet.  The  highway  is  3  rods  wide.  Since  the  year 
1886  the  railroad  has  been  in  the  possession  of,  and  operated 
by,  the  defendant  company.  The  changes  in  the  line  of  the 
road  and  location  of  bridge,  as  described,  were  made  by  the 
defendant. 

Frederick  Collin,  for  plaintiff. 
George  M.  Diven,  for  defendant. 

BARTLETT,  J.  (after  stating  the  facts).  The  trial  judge 
directed  the  jury  to  find  a  verdict  that  the  defendant  had  un- 
necessarily, by  the  construction  of  the  crossing,  impaired  the 
usefulness  of  the  highway.  On  this  verdict  an  order  was 
entered  directing  that  a  peremptory  writ  of  mandamus  issue, 
commanding,  in  substance,  the  defendant  to  restore  the  high- 
way, at  the  point  of  crossing,  to  such  condition  as  will  not 
impair  its  usefulness  by  changing  the  abutments  of  the  bridge 
so  that  they  shall  run  parallel  with  the  highway,  or,  by  pur- 
chasing lands,  change  the  course  of  the  highway  according  to 
a  map  to  which  reference  is  made.  As  this  crossing  was 
originally  constructed,  a  traveler  upon  the  highway,  approach- 
ing from  either  direction,  had  a  clear  view  between  the  abut- 
ments of  the  bridge.  At  the  new  crossing  this  view  was 
greatlv  impaired,  and  from  some  standpoints  destroyed.  The 
result  was  danger  of  collisions  between  teams  approaching 
each  other  from  opposite  directions.  The  record  discloses 
a  number  of  such  accidents.  The  trial  judge,  in  his  opinion, 
after  having  visited  the  locus  in  quo,  by  consent  of  the  parties, 
states:  "I  took  with  me,  at  my  own  expense,  a  surveyor, 
who  was  in  no  way  connected  with  either  party  to  this  suit. 
A  map  has  been  by  him  prepared,  which  shows  the  existing 
line  of  the  road  and  the  highway,  and  also  shows,  in  red  lines, 
a  changed  or  proposed  highway,  which  would  approach  this 
underpass  directly,  and  not  at  an  angle.     *    *    *    I  am  con- 
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vinced  that  this  highway  can  be  substantially  restored  only  by 
the  changing  of  the  abutments  of  the  underpass  so  that  they 
shall  run  parallel  with  the  road,  or  by  the  changing  .of  the 
highway  so  that  it  shall  approach  the  underpass  perpen- 
dicularly, and  not  obliquely.  After  very  careful  attention  and 
consideration  given  to  the  argument  upon  both  sides,  and  the 
claims  of  the  respective  parties,  I  am  further  convinced  that 
the  statute  will  be  complied  with  by  the  adoption  of  either  of 
said  methods."  The  appellate  division  affirmed,  without 
opinion,  the  order  directing  the  peremptory  writ  of  mandamus 
to  issue.  .  Cross  appeals  have  been  taken  from  the  order  of 
affirmance. 

The  relator  insists  that,  while  it  was  proper  for  the  trial 
court  to  order  the  abutments  of  the  new  bridge  to  be  changed 
so  as  to  run  parallel  with  the  highway,  it  had  no  jurisdiction, 
in  this  proceeding,  to  change  the  course  of  the  highway  in  the 
manner  indicated,  which  allows  the  encroachments  to  remain 
therein  permanently.  The  defendant  appeals  from  the  entire 
order,  insisting— First  that  its  preliminary  motion  to  quash 
or  dismiss  the  alternative  writ  should  have  been  granted; 
second,  that  the  order  should  be  reversed  on  the  merits  and 
on  exceptions  taken  at  the  trial.  The  learned  counsel  for 
defendant  stated,  on  the  argument,  that  if  this  court  affirmed 
the  order  of  the  appellate  division  he  waived  the  motion  to 
quash,  but  if  the  order  was  to  be  modified,  so  as  to  compel 
the  defendant  to  place  the  bridge  abutment  parallel  with  the 
highway,  the  motion  was  to  stand. 

As  we  have  reached  the  conclusion  that  -  the  trial  court  was 
without  power  to  change  the  highway  as  indicated,  we  will 
first  consider  the  motion  to  quash  the  alternative  writ.  Four 
grounds  are  relied  upon  in  support  of  the  motion.  The  first  and 
third  grounds  are  to  the  effect  that  the  affidavit  on  which  the 
alternative  writ  was  granted  is  defective,  in  that  it  fails  to  show 
that  the  defendant  had  not  been  served  with  a  notice  by  the  com- 
missioner of  highways,  as  required  by  the  highway  law  (section 
105),  stating  that  an  obstruction  or  an  encroachment  had  been 
placed  in  the  highway,  specifying  the  location  thereof,  and 
directing  the  defendant  to  remove  the  same  within  a  specified 
time ;  also  that  the  proceeding  is  not  brought  in  the  name  of 
the  town  of  Veteran,  as  provided  bv  section  1 5  and  105  of  the 
highway  law  and  section  102  of  the  town  law.  It  is  a  sufficient 
answer  to  these  grounds  of  motion  to  point  out  that,  while 
towns  may  compel  the  removal  of  obstructions  of,  and  encroach- 
ments upon,  the  highway  under  the  provisions  of  law  above 
cited,  the  proceeding  at  bar  is  entirely  independent  of  that 
remedy,  and  is  based  upon  certain  provisions  of  the  railroad 
law,  that  will  be  referred  to  in  detail  later  when  considering 
this  appeal  on  the  merits.  The  relator,  as  a  private  citizen, 
instituted  this  proceeding  in  the  name  of  the  people,  for  the 
public  benefit. 

The  second  ground  is  based  on  the  well-settled  rule  that 
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mandamus  will  not  lie  where  there  is  an  adequate  remedy  at 
law.  The  defendant  rested  under  the  public  duty,  as  provided 
by  the  railroad  law  (section  n),  to  restore  the  highway  "to  its 
former  state,  or  to  such  state  as  not  to  have  unnecessarily 
impaired  its  usefulness."  .  In  this  proceeding  the  defendant  is 
charged  to  be  in  violation  of  that  duty,  and  its  performance 
is  properly  sought  to  be  enforced  by  the  peremptory  writ  of 
mandamus.  When  a  railroad  crosses  one  of  the  highways  of 
the  state,  as  in  this  instance,  where  travel,  both  for  pleasure 
and  on  business,  is  very  heavy,  the  people  are  directly  in- 
terested in  the  enforcement  of  the  legislative  command  that 
the  usefulness  of  the  highway  shall  not  be  unnecessarily  im- 
paired. Allen  v.  Railway  Co.,  151  N.  Y.  434,  45  N.  E.  845; 
People  v.  Railroad  Co.,  74  N.  Y.  302. 

The  last  ground  in  support  of  the  motion  is  to  the  effect  that 
the  Elmira  &  Lake  Ontario  Railroad  Company,  mentioned,  in 
the  affidavit  on  which  the  alternative  writ  was  granted,  as  the 
owner  of  t{ie  railroad  in  question,  was  a  necessary  party  to 
this  proceeding.  It  is  conceded  that  the  defendant,  under 
contracts  with  the  corporation  referred  to,  has  been  in  full 
possession  and  control  of  the  railroad,  operating  the  same 
since  1886,  furnishing  all  the  necessary  rolling  stock  for  the 
purpose.  It  is  also  conceded  that  the  defendant  constructed 
the  bridge  and  crossing  of  which  complaint  is  made.  The 
corporation  that  erected  the  encroachment  in  the  highway  can 
be  compelled  to  remove  it.  The  contract  relations  existing 
between  the  defendant  and  the  Elmira  &  Lake  Ontario  Rail- 
road Company  are  unimportant.  The  people  may  deal  with 
the  corporation  found  in  full  possession  and  operation  of  the 
railroad.  The  defendant  has  also  waived  this  alleged  defect 
of  parties. 

The  affidavit  on  which  the  alternative  writ  was  issued  sets 
forth  the  ownership  of  the  road  by  the  Elmira  &  Lake  Ontario 
Railroad  Company  and  its  lease  or  contract  with  the  defend- 
ant. The  defect  of  parties,  if  any  existed,  appeared  on  the 
face  of  the  proceedings,  and  objection  should  have  been  taken 
by  demurrer.  The  Code  of  Civil  Procedure  provides  that  a 
demurrer  may  be  taken  in  a  mandamus  proceeding  in  a  case 
where  a  defendant  may  demur  to  a  complaint  (section  2076), 
so  that  the  general  provisions  as  to  demurrer  apply  (section 
488,  subd.  6).  The  motion  to  quash  or  dismiss  the  alterna- 
tive writ  was  properly  denied. 

In  discussing  the  case  on  the  merits,  we  will  first  consider 
the  appeal  of  the  relator.  It  is  urged  by  the  relator  that  the 
order  appealed  from  permits  the  crossing  of  the  highway  by 
defendant's  railroad  to  be  located  35  feet  westerly  of  its  origi- 
nal line,  and  allows  the  defendant  to  construct  or  continue, 
within  the  traveled  portion  of  the  highway,  substantial  stone 
abutments  permanent  in  their  nature.  It  is  undisputed  that 
the  defendant  changed  its  line  35  feet  to  the  westward,  and 
crossed  the  highway  at  a  new  point  and  in  a  different  manner 
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without  legal  authority.  An  informal  talk  with  the  highway 
commissioner  of  the  town  of  Veteran,  who  had  no  authority  in 
the  premises,  and  who  disputes  the  greater  part  of  the  con- 
versation, was  without  effect,  if  considered  proved  as  testified 
to  by  defendant's  witnesses.  The  railroad  law  (section  n), 
among  other  things,  provides  that  no  railroad  corporation 
shall  construct  its  road  "  across,  upon  or  along  any  highway  in 
any  town  or  street  in  any  incorporated  village,  without  the 
order  of  the  supreme  court  of  the  district  in  which  such  high- 
way or  street  is  situated,  made  at  a  special  term  thereof,  after 
at  least  ten  days'  written  notice  of  the  intention  to  make 
application  for  such  order  shall  have  been  given  to  the  com- 
missioners of  highways  of  such  town,  or  board  of  trustees  of 
the  village  in  which  said  street  or  highway  is  situated."  We 
are  of  opinion  that  this  change  of  location,  and  the  point  and 
method  of  crossing  the  highway,  cannot  be  regarded  as  a 
rebuilding  of  the  old  bridge,  but  is  to  be  treated  as  an  original 
crossing,  which  could  only  be  accomplished  by  complying  with 
the  statute  just  quoted.  If  two  permanent  stone  abutments 
were  to  be  projected  into  the  traveled  portion  of  the  highway, 
one  from  either  side,  encroaching  eight  feet  or  more,  the  town 
authorities  were  entitled  to  their  day  in  court  under  this  stat- 
ute. When  a  railroad  company  relies  upon  a  legislative  act 
as  justification  for  the  occupation  of  a  public  highway,  with 
its  piers  and  abutments,  it  must  show  that  the  statute  author- 
ized in  express  terms,  or  by  clear  and  unquestionable  implica- 
tion, the  doing  of  the  very  acts  complained  of,  or  that  the  stat- 
ute was  imperative,  and  could  not  be  executed  without  causing 
a  nuisance.  Delaware,  L.  &  W.  R.  Co.  v.  City  of  Buffalo, 
i;8  N.  Y.  266,  278,  53  N.  E.  44.  The  defendant  proceeded 
without  warrant  of  law,  and  its  structure  was  a  public  nuisance 
in  the  highway.  This  is  necessarily  recognized  as  the  situa- 
tion by  the  trial  court,  when  it  directed  the  defendant  to  place 
its  abutments  parallel  with  the  highway,  or  leave  them  therein, 
but  change  the  course  of  the  highway  so  as  to  reduce  the  dan- 
ger of  accident  by  a  direct  approach  rather  than  at  an  angle. 
The  trial  court  had  no  authority  to  continue  these  encroach- 
ments on  the  highway,  as  both  the  act  and  method  of  crossing 
were  illegal.  The  defendant's  argument  assumes  that  it  was 
in  the  proper  exercise  of  its  legal  rights  when  crossing  the 
highway  at  the  point  where  the  new  bridge  was  erected,  and, 
resting  on  that  assumption,  seeks  to  justify  the  portion  of  the 
order  which  allows  the  obstructions  to  remain  in  the  highway 
subject  to  a  change  of  route  of  the  latter.  It  is  argued  by 
defendant  that  a  bridge  with  crossbeams  at  right  angles  with 
the  line  of  the  railroad  is  safer  and  "  better  railroading"  than 
a  "skew  bridge,"  and  justifies  the  placing  of  two  abutments 
that  encroach  upon  the  highway  eight  feet  or  more  each. 
It  is  also  argued  that,  notwithstanding  this  encroachment, 
the  highway  was  restored  "to  its  former  state,  or  to  such  state 
as  not  to  have  unnecessarily  impaired  its  usefulness,"  as  the 
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statute  requires.  The  defendant's  civil  engineer,  under  cross- 
examination,  admitted  that  a  "skew  bridge' '  could  be  made 
safe,  but  that  it  was  more  expensive.  This  was  shown  in  the 
proofs  to  be  due  to  the  fact  that  the  crossbeams  are  longer, 
running  at  an  angle,  and  consequently  have  to  be  heavier. 

The  proposed  change  in  the  route  of  the  highway  is  claimed 
by  the  defendant  to  be  authorized  by  both  statute  and  author- 
ity. The  statute  relied  upon  is  the  railroad  law  (section  n), 
which  provides,  in  part,  as  follows: 

"Every  railroad  corporation  which  shall  build  its  road  along, 
across  or  upon  any  *    *    highway    *    *    *    which  the 

route  of  its  road  shall  intersect  or  touch,   shall  restore  the 

*  *    *    highway    *    *    *    thus  intersected  or  touched,  to 
its  former  state,  or  to  such  state  as  not  to  have  unnecessarily 
impaired    its  usefulness,    and  any    such    highway    *     * 
may  be  carried  by  it,   under  or  over  its  track  as  may  be  found 
most  expedient. 

"Where  an  embankment  or  cutting  shall  make  a  change  in 
the  line  of  such  highway  *  *  *  "desirable,  with  a  view  to 
a  more  easy  ascent  or  descent,  it  may  construct  such  highway 

*  *  *  on  such  new  line  as  its  directors  may  select,  and 
may  take  additional  lands  therefor  by  condemnation  if  nec- 
essary." 

This  last  provision  quoted,  providing  for  taking  additional 
lands,  is  confined  to  the  situation  where  the  existence  of  an 
embankment  or  cutting  makes  a  change  of  grade  in  the  high- 
way desirable.  This  court  so  held  in  a  recent  case.  Buchholz 
v.  Railroad  Co.,  148  N.  Y.  640,  43  N.  E.  76.  Chief  Judge 
Andrews,  in  referring  to  this  provision  (page  644,  148  N.  Y, 
page  77,  43  N.  E.),  said:  "The  provision  last  cited  is  the 
only  one  in  the  act  which  authorizes  a  railroad  company  to 
change  the  line  of  a  highway,  and,  without  considering 
whether  the  authority  conferred  by  this  provision  may  be  ex- 
ercised independently  of  the  local  authorities  having  the 
charge  of  highways,  it  is  sufficient  to  say  that  the  provision 
has  no  application  in  this  case.  The  change  in  Main  street 
was  not  and  could  not  have  been  made  under  the  authority  of 
this  provision,  since- no  embankment  or  cutting  existed  at  the 
grade  crossing."  This  provision  is  equally  inapplicable  to 
the  case  before  us,  as  no  change  of  the  highway  grade  was 
involved. 

It  therefore  follows  that,  if  there  is  any  justification  for  this 
change  in  the  route  of  the  highway  and  taking  additional  land 
therefor,  it  must  be  found  in  the  provision  of  section  11,  first 
above  cited.  This  is,  in  brief,  a  provision  that,  where  a 
railroad  crosses  a  highway,  the  company  shall  restore  it  "to 
its  former  state,  or  to  such  a  state  as  not  to  have  unnecessarily 
impaired  its  usefulness,"  and  the  highway  may  be  carried 
I  under  or  over  the  track.     There  is  no  suggestion  here  of  a 

power  to  change  the  route  of  the  highway  or  to  acquire  addi- 

1  tional  lands.     There  is  therefore  no  statutory  authority  for 
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the  change  of  route  and  the  condemnation  of  land  for  the 
purpose. 

Passing  to  the  question  of  authority,  the  defendant  cites 
People  v.  Dutchess  &  C.  R.  Co.,  58  N.  Y.  152,  as  in  point. 
In  that  case  the  track  of  the  company  ran  along  and  upon  the 
highway.  At  page  164,  Judge  Folgersays:  "  Railroad  com- 
panies are  authorized  to  construct  their  tracks  along  or  upon 
any  highway  which  the  route  thereof  shall  intersect  or  touch. 
Thev  are  required  to  restore  the  highway  to  its  former  state, 
or  to  such  state  as  not  unnecessarily  to  have  impaired  its  use- 
fulness. Laws  1850,  c.  140,  p.  222,  §  24.  It  is  manifest  that, 
if  the  track  is  laid  along  or  upon  the  highway,  it  must  itself  be 
removed  away  from  the  track,  or  its  usefulness  will  be  im- 
paired. *  *  *  It  may  be  that  the  removal  or  change  can- 
not be  made  without  the  taking  of  other  lands  on  to  which 
it  shall  be  removed.  Hence  the  acquisition  of  that  land  is 
required  for  the  purposes  of  the  incorporation  of  the  company 
(Id.  p.  215,  §  13),  and  is  necessary  for  the  construction,  main- 
tenance, and  accommodation  of  its  railroad  (Id.  p.  224,  §  28, 
subd.  3)."  It  thus  appears  that  in  the  case  cited  the  rail- 
road track  ran  along  and  upon  the  highway ;  that  the  removal 
of  the  highway  a  proper  distance  from  the  track  was  essential, 
if  its  usefulness  was  not  to  be  unnecessarily  impaired ;  that 
the  land  taken  was  for  the  purDOses  of  the  incorporation,  and 
was  necessary  for  the  construction  of  the  railroad.  The  case 
has  no  application  to  the  one  before  us. 

The  defendant  is  met  at  the  threshold  of  this  case  with  the 
fact  that  the  removal  of  the  railroad  track  35  feet  to  the  west- 
ward, and  the  crossing  of  the  highway  at  another  point,  and 
by  a  different  method  of  constructing  the  abutments  and  bridge, 
was  without  application  to  the  court,  under  the  statute  already 
cited,  and  illegal  ab  initio.  If  the  defendant  could  make  the 
change,  to  which  reference  had  been  made,  without  the  order 
of  the  court,  it  might  have  just  as  well  removed  its  route  and 
crossing  3, 500  feet  to  the  westward  instead  of  35  feet,  if  it 
had  served  its  purpose  so  to  do.  The  attitude  of  the  people  as 
to  this  point  seems  to  be  that  of  insisting  upon  it  unless  the 
relief  is  limited  to  placing  the  bridge  abutment  parallel  with 
the  highway. 

We  thus  reach  the  vital  question,  whether  it  is  competent 
for  the  court,  in  this  proceeding,  the  highway  commissioner 
of  the  town  of  Veteran  having  been  deprived  of  his  day  in 
court,  as  accorded  him  by  statute,  to  make  permanent  an  en- 
croachment of  stone  abutments  upon  the  highway  of  16  feet  5 
inches  in  the  aggregate,  provided  the  route  of  the  highway  is 
changed  by  acquiring  additional  land  so  that  the  traveler  may 
pass  in  safety,  over  a  straight  course,  between  these  projecting 
points  of  stone.  These  encroaching  abutments  are  illegal, 
a  public  nuisance,  and  the  trial  court  was  without  power  to 
perpetuate  them.  We  have  been  pointed  to  no  statute  or 
case  authorizing  the  action  of  the  court  below.     The  defend- 
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mandamus  will  not  lie  where  there  is  an  adequate  remedy  at 
law.  The  defendant  rested  under  the  public  duty,  as  provided 
by  the  railroad  law  (section  n),  to  restore  the  highway  "to  its 
former  state,  or  to  such  state  as  not  to  have  unnecessarily 
impaired  its  usefulness.1  * .  In  this  proceeding  the  defendant  is 
charged  to  be  in  violation  of  that  duty,  and  its  performance 
is  properly  sought  to  be  enforced  by  the  peremptory  writ  of 
mandamus.  When  a  railroad  crosses  one  of  the  highways  of 
the  state,  as  in  this  instance,  where  travel,  both  for  pleasure 
and  on  business,  is  very  heavy,  the  people  are  directly  in- 
terested in  the  enforcement  of  the  legislative  command  that 
the  usefulness  of  the  highway  shall  not  be  unnecessarily  im- 
paired. Allen  v.  Railway  Co.,  151  N.  Y.  434,  45  N.  E.  845; 
People  v.  Railroad  Co.,  74  N.  Y.  302. 

The  last  ground  in  support  of  the  motion  is  to  the  effect  that 
the  Elmira  &  Lake  Ontario  Railroad  Company,  mentioned,  in 
the  affidavit  on  which  the  alternative  writ  was  granted,  as  the 
owner  of  t\ie  railroad  in  question,  was  a  necessary  party  to 
this  proceeding.  It  is  conceded  that  the  defendant,  under 
contracts  with  the  corporation  referred  to,  has  been  in  full 
possession  and  control  of  the  railroad,  operating  the  same 
since  1886,  furnishing  all  the  necessary  rolling  stock  for  the 
purpose.  It  is  also  conceded  that  the  defendant  constructed 
the  bridge  and  crossing  of  which  complaint  is  made.  The 
corporation  that  erected  the  encroachment  in  the  highway  can 
be  compelled  to  remove  it.  The  contract  relations  existing 
between  the  defendant  and  the  Elmira  &  Lake  Ontario  Rail- 
road Company  are  unimportant.  The  people  may  deal  with 
the  corporation  found  in  full  possession  and  operation  of  the 
railroad.  The  defendant  has  also  waived  this  alleged  defect 
of  parties. 

The  affidavit  on  which  the  alternative  writ  was  issued  sets 
forth  the  ownership  of  the  road  by  the  Elmira  &  Lake  Ontario 
Railroad  Company  and  its  lease  or  contract  with  the  defend- 
ant. The  defect  of  parties,  if  any  existed,  appeared  on  the 
face  of  the  proceedings,  and  objection  should  have  been  taken 
by  demurrer.  The  Code  of  Civil  Procedure  provides  that  a 
demurrer  may  be  taken  in  a  mandamus  proceeding  in  a  case 
where  a  defendant  may  demur  to  a  complaint  (section  2076), 
so  that  the  general  provisions  as  to  demurrer  apply  (section 
488,  subd.  6).  The  motion  to  quash  or  dismiss  the  alterna- 
tive writ  was  properly  denied. 

In  discussing  the  case  on  the  merits,  we  will  first  consider 
the  appeal  of  the  relator.  It  is  urged  by  the  relator  that  the 
order  appealed  from  permits  the  crossing  of  the  highway  by 
defendant's  railroad  to  be  located  35  feet  westerly  of  its  origi- 
nal line,  and  allows  the  defendant  to  construct  or  continue, 
within  the  traveled  portion  of  the  highway,  substantial  stone 
abutments  permanent  in  their  nature.  It  is  undisputed  that 
the  defendant  changed  its  line  35  feet  to  the  westward,  and 
crossed  the  highway  at  a  new  point  and  in  a  different  manner 
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without  legal  authority.  An  informal  talk  with  the  highway 
commissioner  of  the  town  of  Veteran,  who  had  no  authority  in 
the  premises,  and  who  disputes  the  greater  part  of  the  con- 
versation, was  without  effect,  if  considered  proved  as  testified 
to  by  defendant's  witnesses.  The  railroad  law  (section  u), 
among  other  things,  provides  that  no  railroad  corporation 
shall  construct  its  road  "  across,  upon  or  along  any  highway  in 
any  town  or  street  in  any  incorporated  village,  without  the 
order  of  the  supreme  court  of  the  district  in  which  such  high- 
way or  street  is  situated,  made  at  a  special  term  thereof,  after 
at  least  ten  days1  written  notice  of  the  intention  to  make 
application  for  such  order  shall  have  been  given  to  the  com- 
missioners of  highways  of  such  town,  or  board  of  trustees  of 
the  village  in  which  said  street  or  highway  is  situated."  We 
are  of  opinion  that  this  change  of  location,  and  the  point  and 
method  of  crossing  the  highway,  cannot  be  regarded  as  a 
rebuilding  of  the  old  bridge,  but  is  to  be  treated  as  an  original 
crossing,  which  could  only  be  accomplished  by  complying  with 
the  statute  just  quoted.  If  two  permanent  stone  abutments 
were  to  be  projected  into  the  traveled  portion  of  the  highway, 
one  from  either  side,  encroaching  eight  feet  or  more,  the  town 
authorities  were  entitled  to  their  day  in  court  under  this  stat- 
ute. When  a  railroad  company  relies  upon  a  legislative  act 
as  justification  for  the  occupation  of  a  public  highway,  with 
its  piers  and  abutments,  it  must  show  that  the  statute  author- 
ized in  express  terms,  or  by  clear  and  unquestionable  implica- 
tion, the  doing  of  the  very  acts  complained  of,  or  that  the  stat- 
ute was  imperative,  and  could  not  he  executed  without  causing 
a  nuisance.  Delaware,  L.  &  W.  R.  Co.  v.  City  of  Buffalo, 
i;8  N.  Y.  266,  278,  53  N.  E.  44.  The  defendant  proceeded 
without  warrant  of  law,  and  its  structure  was  a  public  nuisance 
in  the  highway.  This  is  necessarily  recognized  as  the  situa- 
tion by  the  trial  court,  when  it  directed  the  defendant  to  place 
its  abutments  parallel  with  the  highway,  or  leave  them  therein, 
but  change  the  course  of  the  highway  so  as  to  reduce  the  dan- 
ger of  accident  by  a  direct  approach  rather  than  at  an  angle. 
The  trial  court  had  no  authority  to  continue  these  encroach- 
ments on  the  highway,  as  both  the  act  and  method  of  crossing 
were  illegal-  The  defendant's  argument  assumes  that  it  was 
in  the  proper  exercise  of  its  legal  rights  when  crossing  the 
highway  at  the  point  where  the  new  bridge  was  erected,  and, 
resting  on  that  assumption,  seeks  to  justify  the  portion  of  the 
order  which  allows  the  obstructions  to  remain  in  the  highway 
subject  to  a  change  of  route  of  the  latter.  It  is  argued  by 
defendant  that  a  bridge  with  crossbeams  at  right  angles  with 
the  line  of  the  railroad  is  safer  and  "better  railroading' '  than 
a  "skew  bridge,"  and  justifies  the  placing  of  two  abutments 
that  encroach  upon  the  highway  eight  feet  or  more  each. 
It  is  also  argued  that,  notwithstanding  this  encroachment, 
the  highway  was  restored  "to  its  former  state,  or  to  such  state 
as  not  to  have  unnecessarily  impaired  its  usefulness,"  as  the 
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service  he  impliedly  says  to  him  that  there  is  no  other  danger 
in  the  place,  the  tools  and  the  machinery  than  such  as  is 
obvious  and  necessary.  Of  course,  some  places  of  work  and 
some  kinds  of  machinery  are  more  dangerous  than  others, 
but  that  is  something  which  is  inherent  in  the  thing  itself.  It 
is  a  matter  of  necessity  and  cannot  be  obviated ;  and  within 
such  limits  the  master  who  provides  the  place,  the  tools,  and 
the  machinery  owes  a  positive  duty  to  his  employee  in  respect 
thereto.  That  positive  duty  does  not  go  to  the  extent  of  a 
guaranty  of  safety.  It  does  not  require  the  master  to  furnish  the 
safest  and  best  tools  or  machinery,  nor  those  of  the  latest  style 
and  pattern,  but  it  does  require  that  reasonable  precautions  be 
taken  to  secure  safety ;  and  it  matters  not  to  the  emplo}7ee  by 
whom  that  safety  is  secured,  or  the  reasonable  precautions  there- 
for taken.  He  has  the  right  to  look  to  the  master  for  the  dis- 
charge of  that  duty,  and  if  the  master,  instead  of  discharging  it 
himself,  sees  fit  to  have  it  attended  to  by  others,  that  does 
not  change  the  measure  of  obligation  to  the  employee,  or  the 
latter's  right  to  insist  that  reasonable  precaution  shall  be  taken 
to  secure  safety  in  these  respects.  See  Belden  v.  Chase,  1 50 
U.  S.  688,  14  Sup.  Ct.  264,  37  L.  Ed.  1218;  Railroad  Co.  v. 
McDade,  135  U.  S.  570,  10  Sup.  Ct.  1044,  34  L.  Ed.  235; 
Tuttle  v.  Railway  Co.,  122  U.  S.  IQ5,  7  Sup.  Ct.  1166,  30  L. 
Ed.  1 1 14.  "It  is  a  general  rule  that  a  servant  entering  into 
employment  that  is  hazardous  assumes  the  usual  risks  of  the 
service  and  those  which  are  apparent  to  ordinary  observation ; 
and  when  he  accepts  or  continues  in  the  service  with  knowl- 
edge of  the  character  of  appliances,  machinery,  and  tools  from 
which  injury  may  be  apprehended,  he  also  assumes  the  hazards 
incident  to  the  situation.  *  *  *  Those  not  obvious  assumed 
by  the  employee  are  such  perils  as  exist  after  the  master  has 
used  due  care  and  precaution  to  guard  the  former  against  dan- 
ger. And  the  defective  condition  of  appliances  or  machinery, 
which  bv  the  exercise  of  reasonable  care  of  the  master  may  be 
obviated,  and  from  the  consequences  of  which  he  is  released 
from  responsibility  to  the  servant  by  reason  of  the  latter's 
knowledge  of  the  situation,  is  such  as  is  apparent  to  his 
observation. "  See  Railroad  Co.  v.  Archibald,  170  U.  S.  673, 
18  Sup.  Ct.  780,  42  L.  Ed.  1 191.  "The  employer  may  rely 
on  the  fact  that  his  employee  assumes  the  risks  usually  inci- 
dent to  the  employment.  The  employee,  on  the  other  hand, 
has  the  right  to  rest  on  the  assumption  that  appliances  fur- 
nished are  free  from  defects  discoverable  by  proper  inspection, 
and  is  not  subjected  to  the  danger  of  using  appliances  contain- 
ing such  defects  because  of  his  knowledge  of  the  general  meth- 
ods adopted  by  the  employer  in  carrying  on  his  business,  or 
because  by  ordinary  care  he  might  have  known  of  the  methods, 
and  inferred  therefrom  that  danger  of  unsafe  appliances  might 
arise.  The  employee  is  not  compelled  to  pass  judgment  on 
the  adequacy  of  the  appliances  furnished  by  the  master.  He 
has  the  right  to  assume  that  the  employer  will  use  reasonable 
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care  to  make  the  appliances  safe,  and  to  deal  with  those  fur- 
nished relying  on  this  fact."  See  Railroad  Co.  v.  Archibald, 
170  U.  S.  665-671,  18  Sup.  Ct.  777-779,  42  L.  Ed.  1188-1191; 
Id.,  75  Fed.  806,  21  C.  C.  A.  520. 

As  before  stated,  the  plaintiff  claims  that  the  defendant  was 
negligent  in  allowing  the  brake  on  the  flat  car  to  be  and  re- 
main out  of  order,  and  in  such  defective  condition  that  it  would 
not  hold  the  flat  car  on  the  grade  where  it  was  standing  when 
the  two  cars  were  removed  from  in  front  of  it.  As  the  plain- 
tiff charges  negligence,  it  devolves  upon  him  to  establish  neg- 
ligence against  the  defendant  in  those  respects  before  he  is 
entitled  to  recover  a  verdict  at  your  hands.  If  the  brake  (that 
is,  the  ratchet  wheel  and  the  dog)  were  in  good  order  and  con- 
dition at  the  time  the  plaintiff  was  hurt,  he  cannot  recover, 
notwithstanding  he  may  have  been  attending  to  his  proper 
duties,  and  may  have  been  exercising  due  care  of  himself  in 
discharging  them ;  for  in  such  a  case  he  assumed  the  risk  in- 
cident to  the  service.  Accidents  often  do,  and  will  continue 
to,  happen  in  the  operation  of  railroad  trains,  without  fault 
or  negligence  on  the  part  of  the  railroad  companies;  and,  if 
such  accidents  happen  to  an  employee  without  fault  or  negli- 
gence on  the  part  of  the  company,  in  such  cases  the  railroad 
company  would  not  be  liable.  It  was  also  the  duty  of  the 
plaintiff  to  take  proper  care  of  himself, — that  is,  such  care  as 
an  ordinarily  prudent  person  would  have  exercised  under 
similar  circumstances ;  and,  if  the  plaintiff  failed  to  take  rea- 
sonable care  of  himself  and  to  look  out  for  his  own  safety,  then 
he  cannot  recover  for  any  injuries  to  which  his  want  of  care 
and  precaution  contributed.  Whether  the  brake  and  the 
ratchet  wheel  and  dog  were  in  good  order,  whether  the  in- 
juries to  the  plaintiff  were  the  result  of  unavoidable  accident, 
or  whether  they  were  attributable  to  the  negligence  of  the 
defendant  in  failing  to  exercise  reasonable  care  in  supplying 
said  flat  car  with  appliances  adequately  safe  for  the  purposes 
for  which  brakes  are  used,  and  whether  the  plaintiff  was  guilty 
of  negligence  which  contributed  to  his  injuries,  are  all  ques- 
tions of  fact,  which,  like  all  other  questions  of  fact,  you  will 
determine  for  yourselves  from  a  consideration  of  the  evidence 
before  you.  If  you  believe  from  the  evidence  that  on  the 
occasion  when  the  plaintiff  was  injured  there  were  some  cars 
standing  on  the  "Y,"  and  that  the  plaintiff,  as  conductor, 
caused  two  of  the  cars  to  be  removed  from  in  front  of  the  flat 
car,  which  subsequently  ran  down  and  injured  him,  and  that 
before  removing  said  two  cars  from  in  front  of  said  flat  car 
he  caused  his  brakeman  to  set  the  brakes  on  the  flat  car  and 
the  coal  car,  which  were  left  standing  on  the  "Y,"  and  that 
when  said  two  cars  were  removed  from  in  front  of  the  flat  car 
he  started  to  walk  down  the  track,  and  was  engaged  in  his 
duty  in  looking  out  for  another  train  which  he  supposed  might 
be  approaching,  and  that  by  reason  of  a  defective  brake  the 
said  flat  car  ran   down  the  grade  and  struck  the  plaintiff  and 
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injured  him,  and  that  said  defect  in  the  brake  was  such  that 
the  defendant  could  have  ascertained  it  by  reasonable  inspec- 
tion, and  might  have  known  thereof  by  the  exercise  of  reason- 
able diligence  a  sufficient  length  of  time  to  have  enabled  it  to 
have  removed  the  defect  prior  to  the  plaintiff's  injury,  then 
the  plaintiff  would  be  entitled  to  recover  whatever  damages  he 
may  have  sustained,  provided  you  believe  from  the  evidence 
that  he  was  exercising  reasonable  diligence  at  the  time  that 
he  was  injured,  and  was  not  guilty  of  negligence  which  con- 
tributed to  his  injury.  You  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  of  the  weight  to  be  attached 
to  their  testimon}',  and  you  will  give  it  such  weight  as  you 
think  it  entitled  to  receive  under  all  the  circumstances. 

On  the  material  issues  of  this  case,  there  seems  to  be  but 
little,  if  any,  conflicting  testimony.  The  plaintiff  contends 
that  he  himself  was  injured  while  in  the  discharge  of  his  duty 
as  an  employee  of  defendant,  and  that  the  defendant  com- 
pany was  at  fault  and  guilty  of  negligence  in  not  supplying 
him  with  a  reasonably  safe  place,  appliances,  and  machinery 
in  or  with  which  to  perform  his  work.  I  will  read  to  you 
some  special  charges  presented  by  counsel  for  plaintiff,  and 
later  read  to  you  charges  from  the  defendant's  counsel  which 
I  think  state  the  law. 

It  appears  from  the  evidence  that  there  were  four  box  or 
freight  cars  at  rest  on  the  stem  of  the  "Y, "  and  that  the  con- 
ductor (the  plaintiff)  was  ordered  to  have  his  engine  turned  on 
the  "Y,"  and  that  he  was  endeavoring  to  do  so  at  the  time  the 
accident  occurred.  It  also  appears,  from  the  plaintiff's  con- 
tention, that  these  four  cars  lying  on  the  stem  were  so  close 
to  the  leg  of  the  "Y,"  that  the  engine  could  not  be  turned 
on  the  stem,  and  that  it  became  necessary  to  give  the  engine 
more  room  or  distance  on  the  stem  in  order  to  turn  it.  If 
ydu  believe  from  the  evidence  it  was  necessary,  in  order  to 
turn  the  engine,  for  the  plaintiff  to  have  the  four  cars,  or  any 
one  of  them,  moved  down  the  incline,  then  you  will  find  that 
the  plaintiff  was  without  negligence  in  moving  two  of  the  cars. 
On  the  other  hand,  if  you  find  from  the  evidence  that  the 
engine  could  have  been  just  as  well  turned  on  the  stem  of  the 
"Y,"  without  moving  the  car,  or  any  one  of  them,  the  plain- 
tiff was  at  fault  in  moving  any  of  the  "four  cars;  and,  if  he 
moved  them  without  its  being  necessary  in  the  discharge  of 
his  duty,  the  action  of  moving  them  unnecessarily  increased 
his  own  danger,  and  he  in  so  moving  them  was  guilty  of  con- 
tributory negligence,  and  the  defendant  would  not  be  liable  for 
the  injury  resulting:  to  him  from  the  loose  cars,  whether  they 
were  in  good  or  bad  order.  So  far  as  the  undisputed  evi- 
dence— issuable  matters — in  this  case  shows,  I  charge  you  that 
the  mere  fact  of  the  four  cars  resting  where  they  were,  even 
though  one  or  all  of  them  were  defective  and  imperfect  in 
their  aDpliances,  does  not  of  itself  show  negligence  on  the 
part  of  the  defendant.     The  mere  fact  that  the  cars  were  then 
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resting  on  the  "  Y"  was  not  in  itself  negligence  of  the  defend- 
ant. 

The  following  rule  of  the  defendant  company  was  in  force 
on  its  road  at  the  time  of  plaintiff's  injuries:  "Cars  left  at 
stations  must  have  sufficient  hand  brakes  set  to  prevent  any 
possibility  of  their  being  blown  out.  The  air  brakes  must  pot 
be  depended  upon  to  hold  cars  left  at  stations.  All  cars  left 
at  nonagent  sidings  must  be  coupled  up  when  practicable.  In 
case  of  a  single  car,  or  one  with  defective  brakes,  the  wheels 
should  be  securely  blocked,  in  addition  to  having  hand  brakes 
set."  Having  read  this  rule  to  you,  I  charge  you  that  the 
defendant  is  not  liable  to  the  plaintiff  in  this  case  if  his  in- 
juries were  proximately  caused  by  the  negligence  of  a  fellow 
servant  in  not  complying  with  the  rule. 

The  plaintiff  contends  that  when  he  took  the  two  cars  away 
from  the  four,  resting  on  the  stem  of  the  "Y,"  he  left,  as  he 
thought,  the  other  two  securely  fastened ;  that  he  saw  the 
brakeman  put  on  the  brakes  to  the  car  from  which  he  had 
detached  the  two  he  was  moving ;  and  that,  while  following 
the  two  that  were  moving  on  ahead  of  him,  the  two  cars  which 
he  thought  were  at  rest  on  the  stem  of  the  "Y"  came  down 
the  incline,  and  he  was  run  over  and  injured  by  one  of  those 
two  cars.  He  says  it  was  nighttime,  and  when  he  turned  to 
go  down  the  track  the  two  cars  were  at  rest;  that  he  had  gone 
about  the  distance  of  a  car  and  a  half  in  length  when  he  was 
overtaken  by  those  two  cars  and  run  over;  that  he  did  not 
hear  the  approaching  cars;  and  that,  owing  to  the  nature  of 
the  track,  he  could  not  at  that  time  very  well  walk  anywhere 
else  but  on  the  track.  The  defendant  contends  that  the  two 
cars,  under  the  rules,  should  have  been  securely  fastened  by 
the  employee,  whoever  he  may  have  been,  that  left  them  at 
rest  where  they  were,  and  that  if  they  were  not  securely  fas- 
tened, and  did,  as  a  matter  of  fact,  roll  down  the  incline  and 
overtake  and  run  over  the  conductor,  the  fault  was  in  the  neg- 
ligence of  a  fellow  servant,  whose  duty  it  was,  under  the  rules, 
to  have  securely  fastened  them  with  the  brakes.  Defendant 
contends  further  that  the  duty  imposed  by  the  rule  on  such 
employee  was  not  carried  out.  Now,  on  this  issue,  I  charge 
you,  that  if  you  find  from  the  evidence  that  a  fellow  servant, 
whose  duty  it  was  to  comply  with  the  rule  which  I  have  read 
to  you,  failed  or  neglected,  when  the  cars  were  left  at  rest,  to 
do  such  things  as  would  be  a  substantial  and  reasonable  com- 
pliance with  the  rule,  and  you  further  find  that  the  injury  to 
the  plaintiff  was  proximately  caused  by  such  negligence,  then 
the  defendant  is  hot  liable.  On  the  other  hand,  if  you  find 
from  the  evidence  that  the  fellow  servant  mentioned,  did,  as 
a  matter  of  fact,  substantially  and  reasonably  comply  with 
the  rule  I  have  read  to  you,  the  defendant,  if  the  injury  which 
came  to  the  plaintiff  was  caused  proximately  by  the  negli- 
gence of  such  fellow  servant,  would  be  liable. 

If,  under  the  evidence  and  foregoing  instructions,  your  ver- 
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injured  him,  and  that  said  defect  in  the  brake  was  such  that 
the  defendant  could  have  ascertained  it  by  reasonable  inspec- 
tion, and  might  have  known  thereof  by  the  exercise  of  reason- 
able diligence  a  sufficient  length  of  time  to  have  enabled  it  to 
have  removed  the  defect  prior  to  the  plaintiff's  injury,  then 
the  plaintiff  would  be  entitled  to  recover  whatever  damages  he 
may  have  sustained,  provided  you  believe  from  the  evidence 
that  he  was  exercising  reasonable  diligence  at  the  time  that 
he  was  injured,  and  was  not  guilty  of  negligence  which  con- 
tributed to  his  injury.  You  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  of  the  weight  to  be  attached 
to  their  testimony,  and  you  will  give  it  such  weight  as  you 
think  it  entitled  to  receive  under  all  the  circumstances. 

On  the  material  issues  of  this  case,  there  seems  to  be  but 
little,  if  any,  conflicting  testimony.  The  plaintiff  contends 
that  he  himself  was  injured  while  in  the  discharge  of  his  duty 
as  an  employee  of  defendant,  and  that  the  defendant  com- 
pany was  at  fault  and  guilty  of  negligence  in  not  supplying 
him  with  a  reasonably  safe  place,  appliances,  and  machinery 
in  or  with  which  to  perform  his  work.  I  will  read  to  you 
some  special  charges  presented  by  counsel  for  plaintiff,  and 
later  read  to  you  charges  from  the  defendant's  counsel  which 
I  think  state  the  law. 

It  appears  from  the  evidence  that  there  were  four  box  or 
freight  cars  at  rest  on  the  stem  of  the  "Y,"  and  that  the  con- 
ductor (the  plaintiff)  was  ordered  to  have  his  engine  turned  on 
the  "Y,"  and  that  he  was  endeavoring  to  do  so  at  the  time  the 
accident  occurred.  It  also  appears,  from  the  plaintiff's  con- 
tention, that  these  four  cars  lying  on  the  stem  were  so  close 
to  the  leg  of  the  "Y,M  that  the  engine  could  not  be  turned 
on  the  stem,  and  that  it  became  necessary  to  give  the  engine 
more  room  or  distance  on  the  stem  in  order  to  turn  it.  If 
ydu  believe  from  the  evidence  it  was  necessary,  in  order  to 
turn  the  engine,  for  the  plaintiff  to  have  the  four  cars,  or  any- 
one of  them,  moved  down  the  incline,  then  you  will  find  that 
the  plaintiff  was  without  negligence  in  moving  two  of  the  cars. 
On  the  other  hand,  if  you  find  from  the  evidence  that  the 
engine  could  have  been  just  as  well  turned  on  the  stem  of  the 
"Y,"  without  moving  the  car,  or  any  one  of  them,  the  plain- 
tiff was  at  fault  in  moving  any  of  the  "four  cars;  and,  if  he 
moved  them  without  its  being  necessary  in  the  discharge  of 
his  duty,  the  action  of  moving  them  unnecessarily  increased 
his  own  danger,  and  he  in  so  moving  them  was  guilty  of  con- 
tributory negligence,  and  the  defendant  would  not  be  liable  for 
the  injury  resulting  to  him  from  the  loose  cars,  whether  they 
were  in  good  or  bad  order.  So  far  as  the  undisputed  evi- 
dence— issuable  matters — in  this  case  shows,  I  charge  you  that 
the  mere  fact  of  the  four  cars  resting  where  they  were,  even 
though  one  or  all  of  them  were  defective  and  imperfect  in 
their  aDpliances,  does  not  of  itself  show  negligence  on  the 
part  of  the  defendant.     The  mere  fact  that  the  cars  were  then 
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resting  on  the  "Y"  was  not  in  itself  negligence  of  the  defend- 
ant. 

The  following  rule  of  the  defendant  company  was  in  force 
on  its  road  at  the  time  of  plaintiff's  injuries:  "Cars  left  at 
stations  must  have  sufficient  hand  brakes  set  to  prevent  any 
possibility  of  their  being  blown  out.  The  air  brakes  must  pot 
be  depended  upon  to  hold  cars  left  at  stations.  All  cars  left 
at  nonagent  sidings  must  be  coupled  up  when  practicable.  In 
case  of  a  single  car,  or  one  with  defective  brakes,  the  wheels 
should  be  securely  blocked,  in  addition  to  having  hand  brakes 
set."  Having  read  this  rule  to  you,  I  charge  you  that  the 
defendant  is  not  liable  to  the  plaintiff  in  this  case  if  his  in- 
juries were  proximately  caused  by  the  negligence  of  a  fellow 
servant  in  not  complying  with  the  rule. 

The  plaintiff  contends  that  when  he  took  the  two  cars  away 
from  the  four,  resting  on  the  stem  of  the  "  Y,"  he  left,  as  he 
thought,  the  other  two  securely  fastened ;  that  he  saw  the 
brakeman  put  on  the  brakes  to  the  car  from  which  he  had 
detached  the  two  he  was  moving ;  and  that,  while  following 
the  two  that  were  moving  on  ahead  of  him,  the  two  cars  which 
he  thought  were  at  rest  on  the  stem  of  the  "Y"  came  down 
the  incline,  and  he  was  run  over  and  injured  by  one  of  those 
two  cars.  He  says  it  was  nighttime,  and  when  he  turned  to 
go  down  the  track  the  two  cars  were  at  rest ;  that  he  had  gone 
about  the  distance  of  a  car  and  a  half  in  length  when  he  was 
overtaken  by  those  two  cars  and  run  over;  that  he  did  not 
hear  the  approaching  cars ;  and  that,  owing  to  the  nature  of 
the  track,  he  could  not  at  that  time  very  well  walk  anywhere 
else  but  on  the  track.  The  defendant  contends  that  the  two 
cars,  under  the  rules,  should  have  been  securely  fastened  by 
the  employee,  whoever  he  may  have  been,  that  left  them  at 
rest  where  they  were,  and  that  if  they  were  not  securely  fas- 
tened, and  did,  as  a  matter  of  fact,  roll  down  the  incline  and 
overtake  and  run  over  the  conductor,  the  fault  was  in  the  neg- 
ligence of  a  fellow  servant,  whose  duty  it  was,  under  the  rules, 
to  have  securely  fastened  them  with  the  brakes.  Defendant 
contends  further  that  the  duty  imposed  by  the  rule  on  such 
employee  was  not  carried  out.  Now,  on  this  issue,  I  charge 
you,  that  if  you  find  from  the  evidence  that  a  fellow  servant, 
whose  duty  it  was  to  comply  with  the  rule  which  I  have  read 
to  you,  failed  or  neglected,  when  the  cars  were  left  at  rest,  to 
do  such  things  as  would  be  a  substantial  and  reasonable  com- 
pliance with  the  rule,  and  you  further  find  that  the  injury  to 
the  plaintiff  was  proximately  caused  by  such  negligence,  then 
the  defendant  is  not  liable.  On  the  other  hand,  if  you  find 
from  the  evidence  that  the  fellow  servant  mentioned,  did,  as 
a  matter  of  fact,  substantially  and  reasonably  comply  with 
the  rule  I  have  read  to  you,  the  defendant,  if  the  injury  which 
came  to  the  plaintiff  was  caused  proximately  by  the  negli- 
gence of  such  fellow  servant,  would  be  liable. 

If,  under  the  evidence  and  foregoing  instructions,  your  ver- 
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diet  be  in  favor  of  the  plaintiff,  you  will  award  him  such  an 
amount  of  actual  damages  as  will  compensate  him  for  the  in- 
juries he  has  sustained;  and  in  arriving  at  that  sum  you  will 
take  into  consideration  the  character  of  his  injuries, — whether 
permanent  or  otherwise, — and  his  diminished  capacity,  if 
any,  to  earn  money  in  consequence  of  his  injuries,  as  well  as 
for  the  pain  and  suffering  he  may  have  endured  or  will  endure 
in  consequence  of  the  same.  If  your  verdict  be  for  the  plain- 
tiff, you  will  return  it  in  the  following  form:  "We,  the  jury, 

find  for  the  plaintiff,  and  assess  his  damages  at dollars;" 

you  to  fill  up  the  blank  with  the  amount  found.  If,  on  the 
other  hand  your  verdict  be  in  favor  of  the  defendant,  you  will 
simply  say,  "We,  the  jury,  find  for  the  defendant.' ' 

Waters  Davis  (T.  A.  Falvey,  on  the  brief),  for  plaintiff  in 
error. 
Millard  Patterson  and  C.  N.  Buckler,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  action  was  brought  by  S. 
S.  Jones,  a  citizen  of  Texas,  against  the  Mexican  Central  Rail- 
way Compan3\  a  corporation  under  the  law  of  Massachusetts. 
It  is  an  action  for  damages  for  personal  injuries  received  by 
the  plaintiff  while  acting  in  the  capacity  of  conductor  of  one 
of  the  defendant's  freight  trains.  It  resulted  in  a  verdict  for 
the  plaintiff  in  the  sum  of  $5, 500.  From  a  judgment  on  that 
verdict  the  defendant  sued  out  a  writ  of  error  to  this  court. 
The  injury  was  received  on  August  20,  1898,  at  El  Abra,  in 
the  republic  of  Mexico.  The  injury  was  alleged  to  have 
occurred  because  of  a  defect  in  one  of  the  brakes.  The 
defect  was  such  that  the  catch  or  dog  failed  to  stay  in  the 
ratchet  wheel.  The  brake  was  so  out  of  order  that  the  ratchet 
wheel  would  not  so  work  as  to  cause  the  brake  to  hold  the  car. 
While  the  plaintiff  was  acting  in  his  capacity  as  conductor  of 
the  freight  train,  it  became  necessary  to  couple  the  engine  and 
cars  then  in  his  charge  to  two  ballast  cars  which  were  stand- 
ing on  the  side  track  on  what  is  properly  called  a  "Y." 
Immediately  in  the  rear  of,  and  standing  near  to  or  against 
the  rear  end  of,  the  rear  ballast  car,  and  coupled  to  the  same, 
was  a  flat  car ;  and,  in  order  to  move  the  two  ballast  cars,  it 
was  necessary  to  uncouple  them  from  the  flat  car.  This  was 
done.  When  the  two  ballast  cars  were  coupled  to  the  train 
in  charge  of  the  plaintiff,  the  train,  with  the  two  ballast  cars, 
was  moved  away  from  the  flat  car,  and  was  moved  off  down 
the  track  towards  another  switch.  The  plaintiff,  in  order  to 
flag  another  train  which  he  supposed  and  believed  would  come 
up,  was  walking  along  the  track  in  the  rear  of  his  traih,  and 
looking  out  for  the  other  train,  when  the  flat  car,  from  which 
the  two  ballast  cars  had  been  detached,  ran  upon  him  and 
severely  injured  him.  These  and  other  facts  were  alleged  in 
the  petition,  and  the  evidence  tended  to  prove  them.  The 
evidence  showed  that  if  the  brake  had  been  in  proper  con- 
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dition  the  flat  car  would  have  been  held,  and  the  plaintiff 
would  not  have  been  injured.  Other  material  facts  are  stated 
in  the  charge  of  the  court,  which  is  given  in  the  statement  of 
the  case.  The  following  articles  from  the  Federal  Penal 
Code  of  Mexico  are  set  out  in  the  petition,  and  shown  by  the 
record  to  be  the  law  of  Mexico  : 

"Art.  326.  No  person  can  be  charged  with  civil  liability  upon 
an  act  or  omission  contrary  to  a  penal  law,  unless  it  be  proven 
that  the  parties  sought  to  be  charged  usurped  the  property  of 
another,  or  that  without  right  he  caused  by  himself,  or  by  means 
of  another,  damages  or  injuries  to  the  plaintiff,  or  that  the  party 
sought  to  be  charged  being  able  to  avoid  the  damages,  they 
were  caused  by  a  person  under  his  authority. ' ' 

"Art.  184.  Companies  [railway]  are  liable  for  all  faults  or 
accidents  which  occur  through  tardiness,  negligence,  impru- 
dence or  want  of  capacity  of  their  employees. ' ' 

The  defendant  filed  a  plea  to  the  jurisdiction  of  the  court. 
This  plea,  at  great  length,  set  out  the  laws  of  the  republic 
of  Mexico,  and  averred  that  they  were  so  vague,  uncertain, 
and  dissimilar  to  the  laws  of  our  country,  that  the  court 
should  not  entertain  jurisdiction  and  attempt  to  enforce 
the  same.  The  plaintiff  filed  exceptions  to  this  plea  to  the 
jurisdiction,  and  the  court  sustained  the  exceptions.  The 
first  assignment  of  error  relates  to  this  ruling  of  the  court. 
The  question  raised  by  this  assignment  of  error  has  already 
been  fully  disposed  of  bv  this  court.  In  Evey  v.  Railroad 
Co.,  81  Fed.  294,  26  C.  C.  A.  407,  38  L.  R.  A.  387,  this  court 
held: 

"The  right  of  an  employee  of  a  railroad  company,  injured 
in  the  republic  of  Mexico  by  the  negligence  of  the  company, 
to  recover  in  a  civil  action  damages  for  such  injury  under  the 
law  of  that  republic,  may  be  enforced  in  a  federal  court  in  the 
state  of  Texas  having  jurisdiction  of  the  parties  and  of 
the  subject-matter;  that  law  being  neither  so  vague  and  un- 
certain, nor  so  dissimilar  to  the  law  of  the  state  of  Texas,  as 
to  prevent  it  from  being  so  enforced,  and  both  parties  being 
citizens  of  the  United  States.1 ' 

This  case  has  been  reaffirmed  in  Railway  Co.  v.  Marshall, 
91  Fed.  933.  34  C.  C.  A.  133. 

The  plea  to  the  jurisdiction  having  been  disposed  of,  the 
case  went  to  trial  on  the  defendant's  answer,  denying  all  the 
allegations  of  the  petition,  and  averring  that  the  injuries 
resulted  through  the  plaintiff's  own  wrong  and  contributory 
negligence.  The  evidence  on  the  trial,  without  conflict, 
showed  that  the  brake  was  in  the  condition  alleged  in  the 
petition,  and  that  its  condition  was  unknown  to  the  plaintiff. 
It  was  shown  that  the  plaintiff  told  the  brakeman  to  cut  off  the 
ballast  cars  from  the  flat  car.  He  then  directed  one  of  the 
brakemen  to  get  on  the  flat  car  and  see  that  the  brake  was 
securely  set.  He  gave  the  same  direction  as  to  the  brake 
on  the  coal  car.     The  brakeman  followed  these  instructions. 


208  MASTER  AND  SERVANT  Yo} XXI 

(NS) 

Durand's  Adm'x  v.  New  York  &  L,.  B.  R.  Co 

The  brake,   however,  being  out  of  fix,  did  not  hold  the  car. 

There  are  thirteen  assignments  of  error  relating  to  the 
charge  of  the  court  below.  Some  of  them  relate  to  portions 
of  the  charge  as  given,  and  others  to  the  refusal  of  the  court  to 
give  charges  requested.  The  case,  we  think,  can  be  more 
briefly  disposed  of  and  better,  understood  by  giving  the 
charge  of  the  court  in  full.  It  is  therefore  set  forth  in  the  state- 
ment. The  charge  of  the  learned  judge  so  completely  covers 
the  controverted  points  that  it  needs  no  comment.  It  very 
fairly  presented  the  case  to  the  jury.  We  find  no  error  in  it 
to  the  injury  of  the  plaintiff  in  error. 

The  several  special  charges  asked  by  the  defendant  below 
each  concludes  with  instructions  to  find  a  verdict  for  the 
defendant,  in  these  or  similar  words:  "You  are  therefore 
charged  to  find  for  the  defendant;"  or,  "  Plaintiff  having  failed 
in  this  duty,  and  his  default  having  resulted  in  this  injury,  he 
cannot  recover."  These  instructions  were,  of  course,  prop- 
erly refused.     It  was  a  case  proper  to  be  left  to  the  jury. 

We  find  no  error  in  the  record  to  the  injury  of  the  plaintiff 
in  error.     The  judgment  of  the  circuit  court  must  be  affirmed. 


Durand's  Adm'x  v.  New  York  &  L.  B.  R.  Co. 

( Court  of  Errors  and  Appeals  of  New  Jersey. ) 
[48  Atl.  Rep.  1013.] 

Assumption  of  Risk.* — An  employee  assumes  all  the  risks  of  his  em- 
ployment against  which  he  may  protect  himself  by  ordinary  observa- 
tion and  care. 

Instructions. — The  refusal  of  a  trial  judge  to  charge  the  jury  a  request 
which  does  not  embody,  either  in  express  legal  terms,  or  in  those  of 
equivalent  effect,  a  correct  proposition  of  law  pertinent  to  the  case,  is 
not  error,  and  an  effect  not  inherent  in  the  terms  themselves  will  not, 
after  verdict,  be  imparted  to  them  by  a  reviewing  court. 

Same — Defective  Switch  Target  —  Assumption  of  Risk  —  Whether 
Employee  Chargeable  with  Notice  of  Defect. — A  request  to  charge  that, 
"even  if  the  switch  target  was  insufficient,  yet  if  from  his  running  so 
many  years  past  it,  while  in  this  condition,  the  plaintiff's  intestate 
knew,  or  should  have  known,  of  its  defective  condition,  he  is  held  in 
law  to  have  assumed  the  risk  of  its  insufficiency,  and  the  defendant  in 
that  case  is  relieved  from  responsibility  for  it,"  is  not  a  sound  legal 
proposition,  but  is  erroneously  broad  and  indefinite,  in  that  it  fails  to 
define  with  sufficient  precision  the  degree  of  care  or  observation  which 
the  law  requires  of  the  intestate  before  the  consequences  of  knowledge 
of  the  defective  condition  of  the  signal  may  be  imputable  to  him,  or  he 
be  chargeable  in  law  with  an  assumption  of  the  risk  of  its  insufficiency. 

Magie,  Dixon,  Hkndrickson,  Garrktson,  and  Adams,  XL,  dissent- 
ing. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Elizabeth  E.  Durand,  administratrix  of  Oscar 
Durand,  against  the  New  York  &  Long  Branch  Railroad  Com- 

*As  to  employee's  assumption  of  risk  from  defective  appliances,  see 
preceding  case,  and  foot-note. 
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pany.     Judgment    for    plaintiff.     Defendant     brings    error. 
Affirmed. 

Applegate  &  Hope  and  Alan  H.  Strong,  for  plaintiff  in  error. 
Hawkins  &  Durand  and  Robert  H.   McCarter,   for  defend- 
ant in  error. 

VREDENBURGH,  J.  '  In  the  opinion  of  a  majority  of  the 
court,  the  defendant's  fifth  request  of  the  learned  trial  judge 
to  charge  the  jury  was  properly  refused.  This  leads  to  an 
affirmance  of  the  judgment.  As  to  the  other  features  of  the 
case,  the  dissenting  opinion  of  Judge  ADAMS  (previously 
prepared,  but  intended  to  be  filed  coincidently  herewith)  is 
acceptable  to,  and  adopted  by,  the  court.  That  opinion  so 
lucidly  and  compactly  states  the  material  facts,  the  legal 
situation  of  the  case,  and  the  proper  construction  to  be  placed 
upon  the  various  bills  of  exception  brought  up  by  the  writ, 
other  than  the  one  where,  as  above  stated,  the  opinion  of  the 
majority  of  this  court  diverges,  that  any  restatement  of  such 
matters  here  would,  I  think,  be  but  useless  repetition.  The 
particular  subject  seeming  to  call  for  the  expression  of  a 
different  conclusion  from  that  reached  by  the  opinion  referred 
to  relates  entirely  to  the  construction  placed  by  it  upon  the 
sufficiency  of  the  defendant's  bill  of  exceptions  to  the  refusal 
of  the  trial  justice  to  charge  the  defendant's  fifth  request. 
That  request  was  framed  in  the  following  words,  viz. :  "(5) 
Even  if  the  switch  target  was  insufficent,  yet  if  from  his  run- 
ning so  many  years  past  it,  while  in  this  condition,  Mr.  Durand 
knew,  or  should  have  known,  of  its  defective  condition,  he  is 
held  in  law  to  have  assumed  the  risk  of  its  insufficiency,  and 
the  defendant  in  that  case  is  relieved  from  responsibility  for 
it.*'  The  force  given,  by  the  opinion  iust  spoken  of,  to  the 
meaning  of  the  words  of  such  request,  "should  have  known," 
is  that  which  would  be  attributed  to  the  expression,  "should 
by  the  use  of  due  care  have  known,"  and  that  the  first-quoted 
words,  when  fairly  read  or  understood  in  their  connection, 
present  a  sound  proposition.  To  this  construction  we  cannot 
agree.  That  the  request  does  not.  at  least  in  its  expressed 
terms,  present  a  sound  proposition  of  law,  is  fully  demon- 
strated by  the  same  opinion,  where  it  states  the  legal  rule  to 
be  "that  an  employee  assumes  the  ordinary  risks  incident  to 
his  employment,  and  also  risks  consequent  upon  special 
dangers  known  to  him,  or  which  he  could  have  discovered  by 
the  use  of  due  care."  I  think  that  in  actions  of  this  class  it 
must  be  conceded  to  be  the  law  in  this  state  that  either  knowl- 
edge by  an  employee  of  dangers  attending  the  prosecution  of 
his  work,  or  his  failure  to  exercise  ordinary  or  reasonable  care 
to  obtain  knowledge,  will  prevent  recovery  in  his  behalf  of 
damages  resulting  to  him  therefrom.  Telegraph  Co.  v.  Mc- 
Mullen,  58  N.  J.  Law,  155,  33  Atl.  384,  32  L.  R.  A.  351; 
Comben  v.  Stone  Co.,  59  N.  J.  Law,  226,  36  Atl.  473;  Atha 
&  Illingworth  Co.  v.  Costello,  63  N.  J.  Law,  27,  42  Atl.  766.     A 

21  (n  s)  A  &  E  R  Caa— 14 
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briefer,  but  sufficient,  statement  of  the  general  legal  rule,  and 
one  more  directly  pointed  towards  the  facts  of  the  case  in 
hand,  which  I  find  upheld  by  excellent  authority,  is  the  fol- 
lowing, viz. :  "That  an  employee  assumes  all  the  risks  of  his 
employment  against  which  he  may  protect  himself  by  ordinary 
observation  and  care. ' '  The  rule  is  stated  recently  in  a  sim- 
ilar form  by  Thomas'  work  on  Negligence  (edition  1895,  p. 
837),  supported  by  authorities  there  given.  See,  also,  Fricker 
v.  Bridge  Co.  (Oct.  1900,  Pa.  Sup.  Ct.)  47  Atl.  354,  viz.:  "A 
servant  who  enters  into  an  employment  which  is  hazardous 
assumes  the  usual  risks  of  the  service  and  those  which  are 
apparent  to  ordinary  observation. ' '  Or,  again,  on  page  841 : 
"A  servant  who  enters  upon  an  employment  from  its  nature 
hazardous  assumes  the  usual  risks  and  perils  of  the  service, 
and  of  the  open,  visible  structures  known  to  him,  or  which  he 
must  have  known  had  he  exercised  ordinary  care  and  observa- 
tion,"— citing  Williams  v.  Railroad  Co.,  116  N.  Y.  628,  22 
N.  E.  1117,  and  other  cases.  Or,  again,  on  page  842:  "A 
servant  is  chargeable  with  actual  notice  of  every  fact  which 
he  could  have  known  had  he  exercised  ordinary  care  to  keep 
himself  informed  as  to  matters  concerning  which  it  was  his 
duty  to  inquire."  See,  also,  Wood,  Mast.  &  S.  732,  and  1 
Shear.  &  R.  Neg.  (4th  Ed).  357.  A  large  number  of  cases  are, 
on  this  last,  page,  cited  in  support  of  substantially  the  same 
rule,  including  the  case  of  Johnson  v.  Railway  Co.,  43  Minn. 
53,  44  N.  W.  884,  and  other  cases  I  shall  not  take  space  to 
cite,  except  Perigo  v.  Railroad  Co.,  52  Iowa,  276,  3  N.  W.  43, 
holding  that  it  is  now  the  established  doctrine  that  an  em- 
ployee who  knows,  or  by  the  exercise  of  ordinary  diligence 
could  know,  of  any  defects  or  imperfections  in  the  things  about 
which  he  is  employed,  is  presumed  to  have  assumed  all  the 
consequences  resulting  from  such  defects.  I  do  not  find  it  in 
any  authority  stated  to  be  the  rule  of  law  that  the  employee 
or  servant  of  a  railroad  company  is  bound  to  a  higher  than 
ordinary  degree  of  care  in  informing  himself  of  defects  in 
appliances  used  on  railroads  for  signals  or  warnings  of  danger. 
His  duty  therein  is  to  use  ordinary  care,  and  whether  or  not  he 
has  used  such  degree  of  care  is  for  the  jury  to  settle.  In  the 
case  of  Riley  v.  Railway  Co.,  27  W.  Va.  150,  the  instruction  to 
the  jury  expressly  defines  the  rule  as  to  a  brakeman.  The  late 
case  of  Young  v.  Railroad  Co.  (decided  by  the  court  of 
appeals  of  New  York  in  March,  .1901,  and  officially  reported 
in  166  N.  Y.  227,  59  N.  E.  828)  involved  a  state  of  facts  so 
remarkably  similar  to  the  present  case  that  it  should  not  be 
overlooked.  The  plaintiff's  intestate  was  a  railroad  engineer, 
and  was  killed  while  running  the  defendant's  express  train 
through  an  open  switch,  and  thence  crashing  into  freight  cars 
standing  upon  the  side  track.  It  did  not  appear  that  the 
engineer  had  actual  knowledge  of  the  practice  used  in  operat- 
ing the  switch,  although  he  had  been  in  defendant's  service  for 
more  than  10  years  before  the  accident.     There  was  evidence 
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that,  in  consequence  of  the  construction  of  a  water  tank  and 
the  location  of  the  switch  signals,  the  view  of  the  deceased  was 
so  obstructed  that  he  could  not  see  the  red  light  that  indicated 
that  the  switch  was  open  until  he  was  too  close  to  st6p  the 
train  (going  at  from  35  to  40  miles  an  hour)  in  order  to  avoid 
passing  through  the  open  switch.  The  switch  was  so  con- 
structed that  it  displayed  automatically  a  white  target  by  day 
and  a  white  light  by  night  when  closed  and  safe  to  the  main 
track,  and  a  red  target  by  day  and  a  red  light  by  night  when 
open  to  the  side  track.  The  suit  was  dismissed  by  the  trial 
court,  and  judgment  of  nonsuit  directed,  on  the  ground  that 
the  deceased  assumed  the  risk  of  the  dangers  resulting  in  his 
death,  since  he  had  the  same  knowledge  of  the  location  of  the 
switch  with  reference  to  the  water  tank  that  the  defendant 
had,  and,  if  the  place  was  dangerous,  due  to  the  fact  that  the 
switch  signals  were  concealed,  as  described,  he  knew  what  the 
situation  was  and  assumed  the  risk.  This  dismissal  was  re- 
versed by  the  appellate  division  of  the  supreme  court,  and  the 
reversal  was  affirmed  by  the  court  of  appeals.  The  negligence 
chiefly  urged  in  the  New  York  case  against  the  defendants  as 
ground  for  recovery  was  that  they  had  not  employed  a  switch- 
man to  take  charge  of  the  switch,  and  that  in  consequence  the 
accident  had  occurred,  and  the  court  of  appeals  held  that 
question,  together  with  that  of  the  obscuration  of  the  switch 
target  by  another  structure,  and  necessarily  the  whole  case, 
should  have  been  submitted  to  the  jury.  In  the  case  at  bar 
the  particular  negligence  complained  of  was  that  defendants 
maintained  a  defective  switch  signal,  by  reason  whereof  and 
the  concealment  of  that  signal  by  another  structure  the  acci- 
dent had  resulted, — in  the  one  case,  the  absence  of  a  switch- 
man to  guard  and  to  give  proper  warning ;  in  the  other,  the 
absence  of  a  blade  of  a  target  to  give  proper  warning.  Two 
more  closely  analogous  occurrences,  involving  the  question  of 
the  degree  of  care  to  discover  open  switches  required  of  rail- 
road engineers,  could  hardly  have  happened,  and  it  is  signifi- 
cant to  observe  that  so  distinguished  a  court  of  last  resort  as 
the  court  of  appeals  of  New  York  has  held,  in  a  case  nearly 
identical  in  its  facts  with  the  case  at  bar,  that  the  question 
of  the  assumption  of  such  risk  by  the  engineer  was,  under 
proper  instructions  from  the  court,  one  for  the  jury  to  deter- 
mine. In  either  and  in  every  statement  of  the  rule,  found  in 
the  text-books  and  decisions  of  courts  of  authority,  the  idea  of 
ordinary  care,  expressed  either  in  those  or  correlative  or 
equivalent  words,  has  invariably  formed  a  part  of  the  defini- 
tion of  the  legal  duty  of  such  employee  in  observing  such 
defective  conditions.  The  request  in  question  entirely  fails  to 
embrace  the  idea  both  of  care,  generally,  and  of  the  degree 
of  care,  demanded  of  the  engineer  in  obtaining  knowledge  of 
the  defect  of  the  switch  signal  previous  to  the  accident. 
Stripped  of  this  concept,  the  request  propounded  is  too  broad, 
has  no  legal  boundaries,  and  becomes  a  waif  without  lawful 
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parentage.  While  it  may  be  conceded  that  the  word  "should" 
implies  the  performance  of  some  obligation  or  duty  owing  by 
the  deceased  to  his  employer,  yet  the  degree  of  care  with 
which  that  obligation  or  duty  is  by  law  required  to  be  per- 
formed is  not  a  necessary  implication  therefrom.  The  law 
exacted  from  the  deceased  only  ordinary  observation  or  care 
in  obtaining  previous  knowledge  of  the  defects  of  this  signal 
target,  and  it  seems  clear  that  the  trial  court  would  have  erred 
if  it  had  charged  the  jury  in  the  language  of  the  request,  be- 
cause from  that  language  the  jury  would  have  had  as  much 
right  to  infer  that  the  deceased  was  bound,  as  a  matter  of  legal 
obligation,  to  exercise  a  higher  than  ordinary  degree  of  care 
in  ascertaining  the  prior  defective  condition  of  the  target,  as 
to  infer  that  he  was  but  to  use  only  due  or  ordinary  care 
therein.  The  trial  justice,  therefore,  properly  refused  to 
charge  as  requested,  and  since  the  whole  case  was  placed  by 
him  properly,  and  without  legal  error,  within  the  province 
of  the  jury,  their  verdict  should  stand,  and  the  judgment 
thereon  be  affirmed. 

DEPUE,  C.  J.,  and  VAN  SYCKEL,  FORT,  BOGERT, 
and  VOORHEES,  JJ„  concur. 

MAGIE,  DIXON,  GARRETSON,  HENDRICKSON,  and 
ADAMS,  JJ.,  dissent. 

ADAMS,  J.  (dissenting).  The  plaintiff's  intestate,  Oscar 
Durand,  was  an  experienced  locomotive  engineer  in  the  em- 
ploy of  the  Central  Railroad  Company  of  New  Jersey.  At  the 
time  of  his  death  he  was  about  65  years  old.  On  the  morning 
of  February  4,  1899,  it  became  his  duty  to  run  the  engine  that 
drew  a  passenger  train  from  Jersey  City  to  Point  Pleasant,  in 
the  county  of  Ocean.  He  had  been  engineer  of  this  train  for 
20  years.  It  was  a  clear  day.  The  train  was  due  at  Point 
Pleasant  at  10  minutes  before  11  o'clock  in  the  forenoon,  and 
was  a  few  minutes  late.  At  a  point  a  few  hundred  yards 
north  of  the  Point  Pleasant  station  a  switch  was  open,  by 
which  the  train  was  turned  from  the  main  track  to  a  siding, 
where  the  engine  collided  with  ice  cars.  By  this  collision  the 
engineer  was  killed.  The  action  was  brought  by  his  adminis- 
tratrix to  recover  damages    resulting  from    his  death. 

It  appears  that  the  roadbed,  track,  and  appliances  at  the 
locality  of  the  accident  were  the  property  of  the  New  York  & 
Long  Branch  Railroad  Company,  and  were  used  by  the  Central 
Railroad  Company  under  a  written  agreement  which,  among 
other  things,  made  the  New  York  &  Long  Branch  Railroad 
Company  liable  for  any  damages  occasioned  by  "the  failure 
of  its  roadway  or  the  appurtenances  thereto.' '  The  cause 
of  action  alleged  in  the  declaration  is  that  the  defendant 
company  was  bound  under  this  agreement  to  provide  and  main- 
tain proper  signals  at  switches,  and  that  it  failed  in  this  duty, 
in  that  it  provided  and  maintained  a  defective  signal  at  the 
switch  where  the  accident  occurred.     In  consequence  of  this 
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defect  in  the  signal,  it  is  alleged,  the  engineer  did  not  have 
due  notice  that  the  switch  was  open,  and  so  without  fault  ran 
his  train  on  the  siding,  and  met  his  death.  To  this  declara- 
tion the  New  York  &  Long  Branch  Railroad  Company  pleaded 
the  general  issue.  The  case  went  to  the  jury,  who  gave  the 
plaintiff  a  verdict  for  $5,000.  The  case  comes  up  on  excep- 
tions to  the  admission  and  exclusion  of  evidence,  to  a  refusal 
to  nonsuit,  to  a  refusal  to  direct  a  verdict  for  the  defendant, 
to  certain  features  of  the  charge,  and  to  refusals  to  charge  as 
requested. 

The  main  line  of  the  railroad  in  the  vicinity  of  the  accident 
runs  north  and  south.  It  is  a  double-track  road.  The  train 
was  moving  along  the  south-bound  or  west  track.  At  a  point 
about  five  feet  west  of  the  west  rail  of  the  south-bound  track 
there  stood  a  signaling  apparatus,  operated  in  connection  with 
a  switch  that  afforded  entrance  to,  and  exit  from,  a  siding 
leading  to  an  ice  house  that  stood  on  the  west  side  of  the  rail- 
road. This  apparatus  was  one  of  a  sort  in  use  along  the  line 
of  this  railroad.  It  appears  beyond  a  reasonable  doubt  that 
an  apparatus  of  this  kind,  when  complete,  consists  of  a  cen- 
tral upright  rod  about  seven  feet  high,  to  which  are  attached 
four  perpendicular  panels  of  sheet  iron,  at  right  angles  to  one 
another,  painted  alternately  red  and  white.  It  results  from 
this  arrangement  that  panels  in  the  same  plane  are  of  the  same 
color.  White  means  safety ;  red  means  danger.  Each  panel 
is  two  feet  six  inches  long  and  six  inches  wide.  When  the 
main  line  is  clear  the  white  panels  are  presented  to  the  eye  of 
the  engineer  of  an  approaching  train.  When  the  switch  is 
opened  the  signaling  apparatus  is,  by  the  same  mechanism 
that  opens  the  switch,  revolved  through  a  quarter  of  a  circle* 
so  that  the  red  panels  are  presented  to  the  eye  of  the  engi- 
neer of  an  approaching  train.  The  revolution  of  this  partic- 
ular apparatus,  when  moved  from  the  position  that  shows 
safety  to  the  position  that  shows  danger,  was  in  a  direction 
opposite  to  the  revolution  of  the  hands  of  a  clock.  Conse- 
quently the  red  panel  that  had  pointed  south  at  safety  would 
point  east  at  danger.  When  the  switch  was  closed  this  motion 
was  reversed,  and  the  apparatus  resumed  its  original  position. 
The  signaling  apparatus  was  incomplete,  for  it  had  only  one 
red  panel.  It  had  been  thus  incomplete  for  several  years. 
The  testimony  is  in  conflict  as  to  whether  the  apparatus, 
when  set  for  danger,  was  incomplete  on  its  east  side  or  on  its 
west  side.  The  trial  judge  treated  this  incompleteness  as  a 
defect.  This  was  correct.  Whether  this  defect  was  injuri- 
ous to  the  plaintiff's  intestate  is  another  question.  It  is 
apparent  that  the  effect  of  it,  when  the  apparatus  was  set  for 
danger,  was  to  diminish  by  one-half  the  area  of  the  warning 
color.  It  is  apparent,  also,  and  the  evidence  shows  it,  that  a 
switch  tender  whose  duty  it  was  to  manipulate  the  combined 
switching  and  signaling  mechanism  would  naturally  know  of 
the  defect  in  the  apparatus;  that   an  engineer  whose  duty 
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called  upon  him  to  use  the  switch  would  be  likely  to  notice 
the  defect;  and  that  an  engineer  who  did  not  use  the  switch 
would  not  be  so  apt  to  observe  that  a  red  panel  was  missing, 
especially  if  it  was  missing  from  the  side  of  the  apparatus 
that,  when  the  south-bound  track  was  clear,  would  face  the 
south. 

This  being  the  situation,  the  proof  on  behalf  of  the  plaintiff 
was  addressed  to  the  question  whether  the  defect  in  the 
apparatus  was,  in  a  legal  sense,  injurious  to  the  engineer. 
Some  of  the  propositions  that  the  evidence  for  the  plaintiff 
was  adduced  to  establish  were  these:  That  at  a  point  123  feet 
north  of  the  defective  signaling  apparatus  at  the  ice  switch 
there  was,  at  another  switch,  a  complete  signaling  apparatus 
of  the  same  kind,  at  the  same  distance  from  the  west  rail  of 
the  south-bound  track ;  that  these  two  mechanisms  were,  to 
the  eye  of  the  engineer  of  a  south-bound  train,  to  some  extent 
and  at  some  distance  or  distances  in  alignment ;  that  just  to 
that  extent  the  remoter  object  was  concealed  by  the  nearer 
one;  that  when  the  signaling  apparatus  at  the  ice-house 
siding  was  set  for  danger  the  concealment  or  blanketing 
of  that  signal  by  the  more  northerly  apparatus  was,  by  reason 
of  the  absence  of  one  of  the  red  panels,  greater  than  it  would 
otherwise  have  been,  especially  if  the  missing  panel  was  the 
one  that,  if  it  had  been  present,  would  have  pointed  east, 
and  so  been  nearer  than  the  other  to  the  south-bound  track ; 
and  that  the  concealment  of  the  defective  danger  signal  thus 
occasioned  by  the  defect  was  the  proximate  cause  of  the 
accident.  The  existence  and  location  of  the  more  northerly 
signaling  apparatus  were  undisputed.  The  testimony  on  be- 
half of  the  plaintiff  tended  to  establish  the  other  propositions. 
The  testimony  on  behalf  of  the  defendant  tended  either  to  dis- 
prove them,  or  so  to  minimize  the  concealment  or  eclipse  of 
the  defective  apparatus  as  to  point  to  the  conclusion  that  the 
accident  would  not  have  happened  if  the  engineer  had  been 
vigilant.  Another  question  was  whether  the  engineer,  if  he 
had  used  due  care,  would  have  seen  the  break  in  the  line  of 
the  west  rail  of  the  south-bound  track,  occasioned  by  the 
open  switch.  This  whole  matter  was  evidently  one  of  fact 
for  the  consideration  of  the  jury. 

On  behalf  of  the  defendant,  it  was  further  insisted  that  it 
clearly  appeared  that  the  defect  was  obvious,  and  that  the 
engineer  must  be  held  to  have  acquiesced  in  it.  But,  as  be- 
fore stated,  it  depended  on  circumstances  whether  and  to 
what  extent  the  defect  was  obvious  to  any  particular  in- 
dividual. It  was  for  the  jury  to  say  whether  the  deceased,  if 
he  had  been  careful,  would  have  known  that  a  red  panel  was 
missing.  Comben  v.  Stone  Co.,  5Q  N.  J.  Law,  226,  36  Atl. 
473.  The  trial  judge  properly  refused  a  request  to  charge 
that,  as  a  matter  of  undisputed  or  indisputable  fact,  the  defect 
was  obvious  to  this  engineer. 
.  Another  exception  brings  under  review  a  part  of  the  charge 
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that,  if  it  stood  by  itself,  might  mislead.  The*  trial  judge 
said:  "Another  allegation  of  negligence  in  the  deceased  is 
that  he  did  not  use  the  means  at  his  command  to  stoD  the  train 
when  he  perceived  the  danger.  The  defendant's  counsel  put 
it  when  he  ought  to  have  perceived  the  danger ;  but  it  seems 
to  me,  on  this  branch  of  the  case,  that  we  must  look  at  this 
action  as  of  the  time  when  he  did  perceive  it."  It  is  true,  in 
a  sense,  that  a  man  is  not  to  be  blamed  because  he  does  not 
try  to  protect  himself  against  a  danger  that  he  does  not  per- 
ceive. This  is  so  in  all  cases  where  the  danger  is  undiscov- 
erable  by  due  care,  and  even  when  the  danger  is  discoverable 
by  due  care,  and  is  not  discovered,  the  blame,  strictly  speak- 
ing, attaches,  not  to  the  failure  to  protect,  but  to  the  failure  to 
perceive.  The  trial  judge  may  have  meant  only  this.  His 
language,  however,  was  open  to  misconstruction.  The  jury 
might  naturally  have  understood  him  to  direct  their  attention 
to  the  knowledge  of  xlanger  that  the  engineer  had,  and  to  ex- 
clude from  their  consideration  the  knowledge  of  danger  that 
the  engineer  did  not  have,  but  which,  if  he  had  been  vigilant, 
he  would  have  had.  A  man  situated  as  he  was  assumes  the 
risk  of  danger  that  he  perceives,  or,  in  the  exercise  of  due 
care,  should  perceive.  This  distinction  between  what  is 
known  and  what  ought  to  be  known  was  the  ground  of  deci- 
sion in  the  recent  case  of  Atha  &  Illingworth  Co.  v.  Costello, 
63  N.  J.  Law,  27,  42  Atl.  766.  In  that  case  the  charge  limited 
the  dangers  of  which  an  employee  assumed  the  risk  to  those 
arising  from  facts  known  to  him.  This  was  held  to  be  too 
narrow  a  statement  of  the  rule.  But  any  misconception  that 
may  have  been  occasioned  by  the  language  above  quoted  was 
corrected  when  the  trial  judge  subsequently  charged,  in  the 
language  of  the  seventh  request,  that  if  the  engineer,  by  the 
exercise  of  the  degree  of  care  proper  to  the  business  in  which 
he  was  engaged,  could  have  seen  that  the  switch  was  open 
(either  from  the  target  or  from  the  opening  in  the  rail)  at  a 
distance  which  would  have  enabled  him  to  avoid  a  collision, 
the  plaintiff  could  not  recover. 

It  is  well  to  say  why  the  refusal  of  the  eighth  and  ninth  re- 
quests to  charge  and  of  part  of  the  tenth  request  was  proper. 
The  judge  was  asked  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  if  the  engineer's  failure  to  use  the  means  at 
hand  for  stopping  the  train  permitted  the  collision  to  occur 
with  a  violence  that  it  would  not  otherwise  have  had.  These 
requests  assumed,  as  a  standard,  the  shock  of  a  collision  that 
might  occur-  if  the  engineer  were  careful,  and  asked  the  judge 
to  tell  the  jury  that  if  the  engineer  carelessly  occasioned  a 
surplus  of  shock  he  was  contributorily  negligent.  Such  an 
instruction  would  have  been  aside  from  the  point  of  the  case. 
The  grievance  complained  of  is  death,  not  collision,  and  the 
exact  question  as  to  contributory  negligence  was  not  whether 
one  impact  is  more  violent  than  another,  but  whether  the 
engineer's  carelessness  was  in  any  degree  productive  of  his 
own  death.     These  requests  were  properly  refused. 
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A  further  and  more  serious  question  was  raised  by  the  fifth 
request  to  charge,  which  asked  for  this  instruction:  "That, 
even  if  the  switch  target  was  insufficient,  yet  if  from  his 
running  so  many  years  past  it,  while  in  this  condition,  Mr. 
Durand  knew,  or  should  have  known,  of  its  defective  condi- 
tion, he  is  held  in  law  to  have  assumed  the  risk  of  its  in- 
sufficiency, and  the  defendant  in  that  case  is  relieved  from 
responsibility  for  it."  The  trial  judge  refused  to  charge  as 
requested,  and  to  this  refusal  an  exception  was  taken  on  which 
error  has  been  assigned.  In  the  opinion  of  a  majority  of  the 
court,  this  request  was  properly  refused.  I  am  unable  to 
concur  in  this  conclusion.  An  employee  assumes  the  ordinary 
risks  incident  to  his  employment,  and  also  risks  consequent 
upon  special  dangers  known  to  him,  or  which  he  could  have 
discovered  by  the  use  of  due  care.  Comben  v.  Stone  Co., 
59  N.  J.  Law,  226,  36  Atl.  473 ;  Telegraph  Co.  v.  McMullen, 
58  N.  J.  Law,  155,  33  Atl.  384,  32  L.  R.  A.  351;  Atha  & 
Illingworth  Co.  v.  Costello,  63  N.  J.  Law,  27,  42  AtL  766. 
This  rule  applies  to  the  case  in  hand ;  for  although  the  engi- 
neer was  the  servant,  not  of  the  defendant,  but  of  the  Central 
Railroad  Company,  yet  a  contract  gave  the  engineer  the  right 
to  run  over  the  New  York  &  Long  Branch  Railroad,  and  made 
the  defendant  specifically  liable  for  damages  occasioned  by 
failure  of  its  roadway  or  appurtenances.  The  language  of  the 
request  that  is  above  quoted  is  elliptical.  What  is  meant  by 
"should  have  known"?  The  word  "should"  in  this  connec- 
tion is  a  word  of  obligation.  The  opinion  of  the  court  con- 
cedes this.  Of  what  kind  of  obligation  ?  Is  it  social  obligation, 
or  moral  obligation,  or  legal  obligation?  As  the  issue  relates 
to  legal  right  and  legal  duty,  it  is  plain  that  the  obligation 
which  the  word  imports  is  legal  obligation.  What  was  the 
legal  obligation  that  rested  on  the  engineer?  It  was  to  use 
care.  Fairly  read,  in  the  light  of  this  obligation,  the  words 
"should  have  known"  mean,  "should  by  using  due  care  have 
known."  No  other  possible  meaning  is  suggested.  It  would 
puzzle  ingenuity  to  find  one.  Thus  understood,  the  request 
is  a  sound  proposition,  and  was  recognizable  as  such  by  the 
trial  judge.  This  being  so,  it  was  the  right  of  the  defendant  to 
have  the  request  charged,  if  not  in  its  very  terms,  at  least  in 
substance ;  accompanied,  of  course,  if  the  trial  judge  should  think 
fit,  by  any  comment  or  explanation  that  might  aid  the  com- 
prehension of  the  jury.  The  request  was  met  by  a  bare  re- 
fusal. An  examination  of  the  charge  shows  that  the  instruction 
that  was  thus  asked  for  and  refused  was  nowhere  m  substance 
given.  Nor  was  the  request  open  to  the  criticism  that  it  culled 
out  from  the  case  a  partial  set  of  facts  and  asked  for  a  deduc- 
tion therefrom.  This  way  of  formulating  requests  is  objec- 
tionable, because  it  dislocates  a  case  by  taking  its  elements  out 
of  their  natural  relation.  It  has  been  often  disapproved. 
Traction  Co.  v.  Chenowith,  58  N.  J.  Law,  416,  34  Atl.  817; 
Same  v.  Haight,  59  N.  J.  Law,  577,  37  Atl.  135.     Here,  as  the 
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maintenance  of  a  defective  apparatus  was  the  very  breach  of 
doty  complained  of,  a  legal  proposition  dealing  with  such 
defect  was  not  partial,  but  went  to  the  bottom  of  the  case. 
It  is  objected  that  the  request  does  not  define  the  degree  of 
care  that  the  engineer  was  bound  to  use.  This  is  true.  Is 
the  request,  therefore,  erroneous?  If,  instead  of  reading 
"should  have  known, "  it  had  read,  "should  by  using  due  care 
have  known,"  it  would  escape  criticism.  Yet  by  the  latter 
statement,  no  less  than  by  the  former,  the  degree  of  care  is 
left  undefined.  Due  care  is  merely  the  care  that  is  due,  be  it 
much  or  little.  How  much  is  due  in  a  particular  case  is 
another  thing.  A  general  proposition,  complete  in  itself,  is 
not  defective  because  it  is  not  also  a  special  proposition. 
The  question  as  to  the  degree  of  care  incumbent  upon  the 
engineer  was  a  subordinate  matter,  that  might  well  receive 
separate  consideration.  The  request,  by  the  natural  sense  of 
its  terms,  embodies  an  undeniable  primary  proposition, 
namely,  that  if  the  engineer  either  actually  knew  of  the  de- 
fect in  the  apparatus,  or  should  have  learned  of  it  in  the  ful- 
fillment of  his  legal  obligation  to  be  vigilant,  he  must  take  the 
consequences.  This  request  bore  upon  an  important  phase  of 
the  defense  of  contributory  negligence.  Although  the  trial 
judge  refused  it,  he  by  no  means  left  the  jury  without  instruc- 
tion as  to  the  subject  of  contributory  negligence.  Indeed,  on 
this  topic  the  charge  was  unusually  full  and  explicit.  The 
jury  could  not  fail  to  receive  from  it  a  definite  and  correct 
impression  as  to  the  degree  of  care  that  the  law  exacts  from 
the  engineer  of  a  locomotive.  I  find  no  warrant  for  the  sug- 
gestion that  the  request,  if  it  had  been  charged,  might  have 
misled  the  jury  in  this  particular.  From  these  considerations, 
I  conclude  that  the  refusal  to  grant  the  fifth  request  was  error, 
for  which  the  judgment  should  be  reversed. 
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{Supreme  Court  of  South  Carolina,  Aptil  /S,  rgoi.) 

[38  S.  E.  Rep.  725.] 

Injury  to  Employee — Nonsuit — Evidence. — A  railway  company  is  not 
entitled  to  a  nonsuit  because  there  was  no  testimony  that  it  was  negli- 
gent in  selecting  a  conductor  and  engineer,  or  in  retaining  them,  where 
there  were  other  acts  of  negligence  stated  in  the  complaint,  and  evi- 
dence to  support  them. 

Appeal — Review. — The  supreme  court  will  not  set  aside  an  order  re- 
fusing a  nonsuit,  though  erroneous,  when  made  because  of  failure  of 
evidence,  where  evidence  to  sustain  the  allegations  of  negligence  was 
afterwards  received. 

Same — Same. — Where  objections  stated  in  exceptions  to  the  admis- 
sion of  evidence  were  not  presented  to  the  trial  court,  they  cannot  be 
considered  on  appeal. 

Pleading  and  Proof. — A  defendant  cannot  object  to  testimony  which 
is  responsive  to  an  allegation  which  it  has  allowed  to  remain  in  the  com- 
plaint by  its  nonaction. 
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Evidence — Harmless  Error. — The  admission  in  evidence  of  a  state- 
ment by  an  injured  employee  to  a  conductor  after  the  injury,  over  objec- 
tion that  the  conductor  was  not  the  proper  person  to  whom  the  information 
should  have  been  given,  is  not  prejudicial  error,  where  the  conductor 
communicated  it  to  the'superintendent  after  receiving  such  informa- 
tion. 

Same — Same. — An  exception  to  the  admission  of  testimony  that  a  wit- 
ness never  knew  a  railroad  company  to  admit  in  a  suit  for  damages  that 
it  had  incompetent  employees  cannot  be  sustained  on  the  ground  of  ir- 
relevancy, as  such  evidence  was  not  material. 

Same. — Testimony  as  to  whether  an  engineer  in  charge  of  a  train 
which  injured  an  employee  was  a  careful  engineer  was  properly  refused, 
where  there  was  no  evidence  showing  the  witness  to  be  an  expert,  or  any 
facts  on  which  he  based  his  opinion. 

Same — Opinion  Evidence. — A  witness  cannot  give  an  opinion  as  to 
the  competency  of  an  engineer,  when  that  is  an  issue  presented  by  the 
pleadings. 

Same— Secondary  Evidence — Entries  in  Car  Inspector's  Books. — A 
car  inspectors  book,  showing  original  entries  made  by  him  as  to  the 
condition  of  cars  by  which  an  employee  was  injured,  is  not  admissible 
as  original  evidence. 

Fellow  Servants — Instruction  as  to  Master's  Liability. — An  instruction 
that  where  persons  are  engaged  in  the  same  department  of  work,  and 
one  is  injured  as  the  result  of  a  fellow  servant's  negligence,  he  cannot 
recover,  if  it  is  done  in  the  ordinary  employment,  is  not  prejudicial,  in 
an  action  by  an  employee  for  injuries,  as  limiting  the  doctrine  of  fellow 
servants  engaged  in  the  same  department  of  work. 

Care  Due  from  Master  in  Employing  Fellow  Servant. — In  a  suit  by  an 
employee  for  injuries,  an  instruction  that  the  employer  contracts  that 
his  employees  are  men  of  ordinary  care  and  prudence  is  not  prejudicial, 
where  such  charge  also  made  the  employer's  liability  dependent  on  its 
knowledge  of  the  fellow  servant's  incompetency. 

Same — Assumption  of  Risk.* — Negligence  of  a  fellow  servant  being 
one  of  the  risks  incident  to  the  employment  which  the  servant  assumes, 
it  is  error  to  charge,  in  an  action  by  an  employee  for  injuries,  that  an 
employee  does  not  take  the  risk  of  accident  happening  from  the  incom- 
petency or  misconduct  of  a  co-laborer. 

Same — Instructions. — A  requested  instruction  that  a  conductor  on  one 
train,  while  engaged  in  his  ordinary  duties,  is  a  fellow  servant  of  a  flag- 
man on  another  train,  may  be  properly  modified  by  the  court  adding 
that  if  one  was  placed  above  the  other,  so  as  to  occupy  towards  the  lat- 
ter the  relationship  of  master  and  servant  for  the  moment,  and  for  the 
time  throwing  aside  the  relationship,  then  the  company  would  be  re- 
sponsible. 

Instructions. — An  instruction  that  a  railroad  company  could  not  be 
liable  to  an  employee  for  mistake  of  a  doctor  summoned  to  care  for  the 
injuries  is  properly  refused,  where  there  was  no  evidence  showing  such 
a  mistake. 

Gary,  A.  J.,  dissenting  in  part. 

Appeal  from  common  pleas  circuit  court  of  Newberry  county; 
O.  W.  Buchanan,  Judge. 

Action  by  Coleman  Hicks  against  the  Southern  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.     Reversed. 

T.  P.  Cothran,  for  appellant. 
Johnstone  &  Welch,  for  respondent. 

♦As  to  whether  an  employee  assumes  the  risks  of  being  injured 
through  the  negligence  of  a  fellow  servant,  see  generally,  5  Rap.  & 
Mack's  Dig.  645  et  seq. ;  12  Am.  &  Eng.  E}nc.  Law  (2d  Ed.)  897  et  seq. 
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GARY,  A.  J.  This  is  an  action  to  recover  damages  for 
personal  injury  sustained  by  the  plaintiff  on  the  5th  of  Novem- 
ber, 1895,  by  reason  of  alleged  negligence  on  the  part  of  the 
defendant,  while  in  the  employment  as  brakeman,  and  doing 
duty  as  flagman.  The  complaint  alleges  that  the  plaintiff, 
after  flagging  the  train,  boarded  it,  and  just  as  he  did  so  a 
sudden  jerk  was  made,  which  snatched  his  foot  off  the  step  and 
caused  it  to  be  run  over  by  the  wheels  of  the  car.  He  alleges 
negligence  on  the  part  of  the  defendant  in  the  following  par- 
ticulars: (1)  In  suddenly  jerking  the  train,  when  the  plaintiff 
had  iust  boarded  it,  and  when  it  was  aware  of  his  position ; 
(2)  in  its  failure  to  provide  medical  attention  at  Batesburg, 
and  requiring  him  to  wait  till  he  was  carried  to  Columbia 
before  he  was  treated ;  (3)  in  employing  an  incompetent  engi- 
neer and  conductor  for  the  duties  each  was  to  perform  on  that 
occasion ;  and  (4)  in  the  use  of  defective  machinery.  After 
denying  the  material  allegations  of  the  complaint,  the  defend- 
ant set  up  the  following  defense:  "Defendant  further  says: 
It  was  not  the  duty  of  the  plaintiff  to  board  or  attempt  to 
board  passenger  train  No.  37  on  the  5th  of  November,  1896, 
in  the  way  and  at  the  time  he  attempted  to  do  so,  and  that 
the  injury  he  complains  of  was  caused  by  his.  failing  to  re- 
main on  the  ground  and  perform  his  duty  in  flagging  a  train 
which  was  following  passenger  train  No.  37,  and  by  his  care- 
lessness in  attempting  to  get  on  board  of  a  moving  train  at  a 
time  when  it  was  not  necessary  to  do  so,  under  circumstances 
that  rendered  it  dangerous,  or  else  by  the  act  of  a  fellow  serv- 
ant, for  which  defendant  is  not  responsible.' '  The  appellant's 
attorney  states  that  the  following  facts  are  not  in  dispute : 
"The  plaintiff,  Coleman  Hicks,  was  a  flagman  on  a  freight 
train  en  route  from  Augusta  to  Columbia  on  November  5, 
1895.  The  train  was  a  long  one, — some  thirty-five  cars,  be- 
sides engine  and  caboose.  One  Blanton  was  conductor. 
When  the  train  reached  Batesburg  it  was  found  that  the  side 
track  was  too  short  to  contain  the  whole  train,  and  it  was 
headed  in  on  the  sidetrack;  the  engine  and  a  number  of  cars 
resting  on  the  side  track,  and  a  number  of  cars  and  the 
caboose  resting  on  the  main  line.  Being  very  nearly  on  the 
time  of  the  west-bound  passenger  train,  No.  37,  and,  in 
the  manner  described,  obstructing  the  passage  of  the  passenger 
train,  the  conductor  sent  the  plaintiff  forward  almost  half  a 
mile  to  flag  the  passenger  train  and  inform  the  engineer  and 
conductor  of  that  train  that  the  freight  train  was  '  swinging' 
at  Batesburg.  This  term,  in  railroad  parlance,  expresses  the 
position  at  that  time  occupied  by  the  freight  train.  The 
purpose  was  to  allow  the  passenger  train  to  pull  down  on  the 
main  line  near  the  west  switch  stop,  and  allow  the  freight 
train  to  proceed  out  of  the  east  switch,  then  shift  the  switch 
at  the  west  end,  and  allow  the  passenger  train  to  proceed. 
The  plaintiff  obeyed  instructions.  He  ran  down  to  the  blow 
post,  about  half  a  mile,  signaled  the  engineer  that  the  freight 
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train  was  swinging,  and,  as  the  passenger  train  slowed  up 
in  obedience  to  the  signal  and  was  passing  the  plaintiff,  he 
ran  alongside  of  it  for  a  short  distance,  and  made  an  effort  to 
board  it  for  the  purpose  of  riding  back  to  Batesburg.  Accord- 
ing: to  his  statement,  the  passenger  train  was  then  going  at  the 
rate  of  about  six  or  eight  miles  an  hour, — the  rate  at  which 
employees  were  in  the  habit  of  boarding:  trains.  Plaintiff  had 
his  flag  in  his  right  hand,  and  was  much  exhausted  by  his  run. 
He  was  on  the  right  side  of  the  train  approaching  Batesburg. 
He  caught  the  hand  railing  at  the  front  platform  of  the  Pull- 
man car  with  his  right  hand,  and,  in  the  effort  to  board  it,  in 
some  way  slipped,  and  his  left  foot,  resting  on  the  rail,  was 
crushed  by  the  wheels.  He  threw  himself  away  from  the 
train  and  fell  into  the  ditch,  where  he  stayed  for  half  an  hour, 
until  an  extra  freight  train  came  along  and  carried  him  to 
Batesburg,  where  his  foot  received  some  attention,  and  thence 
he  was  carried  to  the  hospital  in  Columbia.  There  his  foot 
was  amputated."  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $2,3 qo. 

The  defendant  appealed  upon  exceptions,  the  first  of  which 
is  as  follows : 

"(i)  The  Motion  for  Nonsuit.  The  presiding  judge  erred 
in  not  granting  defendant's  motion  for  nonsuit  upon  the 
ground  that  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant  as  charged  in  the  complaint :  (a)  The  alleged 
negligence  in  suddenly  jerking  the  train  when  defendant  was 
aware  of  plaintiff's  position  was.  if  any,  the  negligence  either 
of  the  conductor  or  the  engineer  of  the  passenger  train,  both 
of  whom  were  fellow  servants  of  the  plaintiff,  for  which  the 
defendant  is  not  liable,  (b)  There  is  no  evidence  that  the 
servants  of  the  defendant  were  aware  of  the  dangerous  posi- 
tion of  the  plaintiff,  or  his  intended  effort  to  board  the  passen- 
ger train,  (c)  There  is  no  evidence  that  the  jerk  in  the  train 
was  an  act  of  negligence,  or  anything  more  than  the  ordinary 
and  incidental  movement  of  the  train,  (b)  There  is  no  evi- 
dence that  the  engineer  of  the  passenger  train  was  an  incom- 
petent officer,  or  that  the  injury  to  plaintiff  was  the  result  of* 
such  incompetency,  or  that  the  company  was  negligent  either 
in  employing  him,  or  retaining  him  after  it  knew  or  had  rea- 
son to  know  of  his  incompetency,  (e)  There  is  no  evidence 
that  the  conductor  of  the  passenger  train  was  an  incompetent 
officer,  or  that  the  injury  to  plaintiff  was  the  result  of  such 
incompetency,  or  that  the  company  was  negligent  either  in 
employing  him,  or  retaining  him  after  it  knew  or  had  reason 
to  know  of  his  incompetency,  (f)  There  is  no  evidence  that 
any  of  the  appliances,  attachments,  and  running  gear  of  the 
passenger  train  were  unsafe,  unsound,  and  unreliable,  or  that 
the  plaintiff's  injury  was  caused  thereby,  or  that  the  defend- 
ant knew  or  had  reason  to  know  of  such  condition,  (g)  There 
is  no  evidence  that  the  defendant  failed  in  its  duty  to  furnish 
medical  attention  to  the  plaintiff,  or  that  his  injury  was  either 
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caused  or  increased  thereby.  Section  1690,  Rev.  St.,  requir- 
ing notice  to  be  given  to  a  physician,  has  no  application  to  an 
action  for  damages  resulting  from  a  personal  injury  such  as 
this  is." 

The  grounds  upon  which  the  defendant  made  a  motion  for 
a  nonsuit  are  thus  stated  in  the  record,  together  with  the  rea- 
sons for  refusing  it:  "Mr.  Sanders:  We  move  for  a  nonsuit 
on  the  ground  that  there  is  not  sufficient  evidence  of  the  alle- 
gations in  the  complaint  to  go  to  the  iury.  The  allegations 
are,  briefly,  that  the  engineer  and  conductor  were  careless  and 
incompetent ;  that  the  machinery  and  appliances  were  out  of 
order,  and  that  the  railroad  company  was  negligent  in  that 
respect;  and  that  by  reason  of  the  negligence  of  the  railroad 
company  in  having  an  incompetent  engineer  and  conductor 
there,  or  by  having  this  machinery  out  of  order,  this  man, 
when  he  undertook  to  board  the  train,  the  train  gave  a  sudden 
jerk,  and  his  foot  slipped  and  was  crushed.  Taking  the  first 
proposition  in  this  case,  the  plaintiff  and  employees  of  this 
train  were  fellow  servants,  and  the  plaintiff  must  show  that 
the  master  was  negligent  in  the  employment  of  the  conductor 
and  engineer  at  first,  or  negligent  in  retaining  such  in  the 
service.  By  the  Court:  I  cannot  say  there  is  no  scintilla  of 
evidence  here.  There  is  testimony  as  to  an  instance  of  alleged 
incompetency  before  the  accident  occurred,  which,  if  believed, 
may  be  some  evidence  of  negligence  or  carelessness;  and  there 
are  one  or  two  instances  after  it  occurred  from  which  the  jury 
might  presume  that  the  servant  was  the  same  kind  of  a  man 
that  he  was  before.  Isn't  that  a  presumption  for  the  jury? 
I  don't  think  I  ought  to  take  the  case  from  the  jury." 

The  exception  presents  some  questions  upon  which  the  cir- 
cuit judge  was  not  requested  to  rule,  and  these  cannot  be  con- 
sidered. One  of  the  provisions  of  rule  18  is  that  "a  motion 
for  a  nonsuit  must  be  reduced  to  writing  by  the  moving  coun- 
sel, or  by  the  stenographer,  under  the  direction  of  the  court, 
stating  the  grounds  of  the  motion."  His  honor  the  circuit 
judge  understood  the  defendant's  motion  to  be  made  on  the 
ground  that  there  wsts  no  testimony  tending  to  show  that  the 
defendant  was  negligent  in  the  selection  of  the  conductor  and 
engineer,  or  in  retaining  them  in  its  service ;  the  defendant 
contending  that  they  were  fellow  servants  with  the  plain- 
tiff. Even  if  there  was  no  testimony  whatever  to  sustain  the 
allegation  of  negligence  in  this  particular,  it  does  not  follow 
that  the  defendant  was  entitled  to  an  order  of  nonsuit.  There 
were  four  specific  acts  of  negligence  set  forth  in  the  com- 
plaint, and,  as  there  was  testimony  in  support  of  each  of  them, 
a  nonsuit  would  not  have  been  proper,  even  if  it  should  be 
held  that  the  ground  of  the  motion  was  applicable  to  each 
specification  of  negligence.  But  if  there  was  a  failure  of 
evidence  to  sustain  the  allegations  of  negligence  at  the  time 
the  motion  for  a  nonsuit  was  made,  and  afterwards,  when 
other  testimony  was  introduced,  it  made  a  case  proper  for  the 
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consideration  of  the  jury,  the  supreme  court  would  not  set 
aside  an  order  refusing:  a  motion  for  a  nonsuit,  although  erro- 
neous when  made.  Scates  v.  Henderson,  44  S.  C.  554,  22  S. 
E.  724.  In  the  case  of  Martin  v.  Ranlett,  5  Rich.  Law,  546, 
the  court  uses  this  language:  "It  was  said  in  the  case  of 
Thomas  v.  Jeter,  1  Hill,  382,  as  follows:  'Even  if  the  pre- 
siding judge  had  erroneously  refused  the  nonsuit,  and  the 
defendants,  in  their  defense,  had  supplied  the  proof  necessary 
to  make  out  the  plaintiffs'  case,  a  nonsuit  could  not  be  directed 
here ;  *  *  *  and  when,  upon  the  whole  proof,  it  appears 
that  the  plaintiffs  are  entitled  to  recover  [and,  we  may  add, 
where  the  jury  have  ratified  it],  it  would  be  sporting  with 
justice  to  say  that  they  should  be  turned  out  of  court  on 
account  of  such  an  order  of  the  judge.'"  We  are  satisfied 
that,  in  the  view  of  all  the  testimony,  such  a  case  was  made 
out  as  entitled  the  plaintiff  to  the  right  to  have  the  jury  pass 
upon  it.     The  exception  is  overruled. 

The  second  exception  is  as  follows : 

"(2)  Question  of  Admissibility  of  Evidence.  The  presiding 
judge  erred  in  allowing  and  rejecting  testimony  in  the  several 
particulars  hereinafter  specified:  (a)  In  allowing  the  witness 
Coleman  Hicks  to  testify  that,  after  the  accident  happened, 
Conductor  Blanton  said  that  the  crew  of  the  passenger  train 
did  not  tell  him  anything  about  it.  The  error  consisting  in 
this:  Apart  of  the  plaintiff's  action  for  damages  is  injury 
by  neglect  after  the  servants  of  the  company  became  aware  of 
the  accident.  This  they  sought  to  establish  by  the  declara- 
tions of  the  agent  Blanton,  not  a  part  of  the  res  gestae,  nor 
made  Within  the  course  or  scope  of  his  agency. .  (b)  In  allow- 
ing the  witness  Coleman  Hicks  to  testify  as  follows:  'Dr.  Fox 
told  me  that,  if  I  would  let  them  operate  on  my  foot,  he  could 
save  my  great  toe  and  the  toe  next  to  it ;  that  is,  with  trimming 
the  foot  (he  pointed), — trimming  the  foot  right  across  this  way, 
leaving  out  behind  the  little  toe.  He  first  told  me  there,  be- 
fore I  got  an  answer,  that,  if  I  didn't  let  him  do  it,  that  my 
foot  would  have  to  be  unjointed  in  here,  with  what  they  call 
a  " operation,"  if  I  didn't  let  him  do'  it'  The  error  con- 
sisting in  this:  Such  testimony  was  hearsay,  the  expression 
of  opinion  by  one  not  an  agent  of  the  company,  and  not  a 
part  of  the  res  gestae,  (c)  In  allowing  the  witness  Coleman 
Hicks  to  testify  that  he  had  repeated  to  Conductor  Blanton 
what  Dr.  Fox  had  said  in  reference  to  saving  a  part  of  his  foot. 
The  error  consisting  in  this :  It  was  a  conversation  between 
the  witness  and  an  officer  of  the  company  whose  duties  did  not 
require  any  report  or  action  based  upon  such  information. 
It  was  not  a  part  of  the  res  gestae,  (f)  In  allowing  the  wit- 
ness J.  H.  Green  to  answer,  upon  cross-examination,  the  ques- 
tion: 'Did  you  ever  know,  in  a  lawsuit, — a  suit  for  damages. 
— a  railroad  admit  that  it  had  incompetent  employees  in  its 
employment?'  Said  testimony  being  irrelevant,  incompetent, 
and  calculated  to  prejudice  the  minds  of  the  jury  against  the 
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defendant,  (g)  In  refusing  to  allow  the  witness  William 
Maxwell  to  answer  the  question:  'Do  you  know  whether  or 
not  he  [McAlister]  was  a  careful  eneineer?'  And  in  holding: 
'I  think  he  is  confined,  not  to  the  conclusion,  but  to  the  evi- 
dence of  care,  or  the  reverse, — any  dereliction  in  his  duty.' 
The  error  consisted  in'this:  The  complaint  alleged  that  the 
engineer  was  incompetent,  and  known  by  the  company  to 
be  so.  This  was  denied  by  the  answer,  and  therefore  be- 
came an  issue  in  the  case,  upon  which  testimony  should  have 
been  allowed  without  requiring  proofs  of  specific  acts  of  care. 
And,  for  the  same  reason,  in  striking  out  the  answer  of  the 
witness,  as  follows:  'Well,  as  far  as  his  handling  of  an  en- 
gine in  the  yard,  I  would  say  he  was  a  very  careful ;'  and, 

4  All  of  his  handling  around  indicated  a  careful  engineer. '  And 
in  holding:  'You  are  confined  to  acts, — acts  showing  that  he 
was  careful. '  It  is  submitted  that  if  a  witness  is  qualified 
to  judge  of  the  competency  of  an  engineer,  and  was  in  a  posi- 
tion to  so  judge,  it  is  proper  for  him  to  state,  from  his  stand- 
point, whether  the  engineer  is  competent  or  not,  without 
being  confined  to  specific  acts  of  care  or  want  of  care,  (h) 
In  refusing  to  allow  in  evidence  the  book  of  the  car  inspector, 
showing  original  entries  made  by  him  as  to  the  condition  of 
the  cars  examined,  and  in  holding  that  such  book  could  not 
be  introduced  as  original  evidence,  and  in  striking  out  such 
evidence." 

"a"  assignment  of  error:  This  question  arose  out  of  the 
testimony  of  the  plaintiff,  as  follows:  "They  picked  me  up 
and  put  me  on  a  flat  car.  The  conductor,  engineer,  fireman, 
and  train  hand  picked  me  up  and  put  me  on  a  flat  car  and  car- 
ried me  into  Batesburg.  When  I  got  in  there  I  hopped  down 
off  the  flat  car.  with  the  aid  of  the  train  hand,  and  went 
across  and  jumped  up  on  the  platform.  Mr.  Blanton  came 
around  and  says,  'Hicks,  do  your  work.'  I  says,  'I  am  not 
able  to  do  any  work.  Them  fellows  run  over  me  up  yonder. ' 
He  says,  'Run  over  you?1  I  says,  'Yes.'  He  says,  'They 
didn't  tell  me  anything.1  (Objection  to  conversation  by  Mr. 
Schnmpert.)  Q.  That  was  Mr.  Blanton,  your  own  conductor? 
A.  Yes,  sir.  By  the  Court :  I  rather  think  that  ought  to  be 
admitted.  Go  ahead.  A.  Mr.  Blanton  says,  'They  didn't 
tell  me  anything  about  it.' M  It  will  be  observed  that  the 
defendant's  attorney  interposed  a  general  objection  to  the 
"conversation,"  but  did  not  specify  the  grounds  of  objection. 
The  ground  of  objection  stated  in  the  exception  was  not  ruled 
upon  by  the  presiding  judge,  and  is  therefore  not  properly 
before  this  court  for  consideration.  Norris  v.  Clinkscales,  59 
S.  C.  243,  37  S.  E.  c2i. 

"b"  assignment  of  error:  The  record  contains  the  follow- 
ing statement:  "The  case  was  first  tried  before  Judge  Gage. 
At  the  trial,  after  the  complaint  was  read,  Mr.  Sanders,  for 
defendant,  in  pursuance  of  written  notice,  moved  to  strike 
out  the  following  allegation   in  paragraph  7  of  the  complaint : 
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'  Although  the  plaintiff  clearly  remembers,  and  he  so  alleges, 
that  a  doctor  was  at  hand,  who  said  that  he  could  save  plain- 
tiffs great  toe.'  'By  Mr.  Johnstone:  The  motion  comes  too 
late,  after  the  framing:  of  the  issues  and  the  impaneling  of  the 
jurors.  By  the  Court:  I  think  the  motion  ought  to  have 
been  made  beforehand. '  This  motion  was  not  renewed  or 
called  up  at  the  second  trial."  The  object  of  pleadings  is  to 
frame  issues  so  that  the  parties  to  the  action  may  know  how 
to  shape  their  testimony.  The  testimony  mentioned  in  this 
assignment  of  error  was  responsive  to  an  allegation  which  the 
defendant  had  allowed  to  remain  in  the  complaint  by  its 
nonaction.  It  therefore  had  no  right  to  object  to  such  testi- 
mony. Furthermore,  the  grounds  of  objection  set  forth  are 
not  those  urged  before  the  presiding  judge. 

"c"  assignment  of  error:  This  question  arose  as  follows 
during  the  examination  of  the  plaintiff:  "Q.  Were  the  officers 
of  the  company  around  there?  A.  No  sir:  there  wasn't  no  one 
of  the  company,  not  as  I  know  of.  There  were  none  of  them 
there,  as  I  know  of,  at  that  time.  Q.  Did  you  tell  them  of 
it  when  vou  saw  them?  A.  I  told  Mr.  Blanton  about  it  when 
he  come  back  there, — mv  conductor.  Q.  What  did  you  tell 
him?  Mr.  Sanders:  It  is  a  conversation  between  him  and 
Mr.  Blanton,  who  is  a  conductor,  and  not  an  officer  of  the 
company,  an  hour  afterwards.  It  is  not  competent.  The 
principal  is  not  bound  by  what  the  agent  says,  but  by  what 
he  does.  By  the  Court :  I  think  he  may  show  what  he  did 
or  what  he  omitted  to  do.  The  allegation  in  the  seventh  par- 
agraph of  the  complaint  speaks  of  his  wounded  condition,  and 
says  a  doctor  was  at  hand, and  said  he  could  save  plaintiff's  great 
toe.  He  may  show  the  omission  as  well  as  what  was  done.  Q. 
Was  the  agent  (Mr.  Blanton)  of  this  company  informed  of  what 
that  doctor  said?  A.  He  was.  Mr.  Schumpert:  Your  honor 
rules  that  he  can  say  that  the  agent  was  informed?  By  the 
Court :  With  reference  to  what  the  doctor  said,  as  alleged  here 
in  the  complaint,  in  the  seventh  paragraph,  as  to  the  saving 
his  great  toe.  Q.  What  was  done  after  Mr.  Blanton  received 
this  information  of  what  Dr.  Fox  had  told  you?  Mr.  Schum- 
pert :  He  is  going  on  and  speaking  about  some  information ; 
what  information?  Q.  What  did  he  say  when  he  was  so 
informed?  A.  He  had  the  operator  wire  Mr.  Wells  and  ask 
him  if  these  doctors  could  operate  on  me.  (Objection  bv  Mr. 
Schumpert. )  By  the  Court :  No :  the  conductor  is  an  agent 
with  certain  duties,  and  all  his  admissions  go  upon  the  ground 
of  the  scope  of  his  employment. ' '  This  testimony  was  not 
objected  to  on  the  ground  that  it  was  not  a  part  of  the  res 
gestae,  but  on  the  ground  that  the  conductor  was  not  the 
proper  person  to  whom  the  information  should  have  been 
given.  As  the  testimony  shows  that  the  conductor  communi- 
cated with  the  superintendent  after  receiving  the  information, 
we  fail  to  see  wherein  the  testimony  was  prejudicial  to  the 
defendant. 
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"dM  and  ue"  assignments  of  error  were  abandoned. 

uf"  assignment  of  error:  The  record  shows  this  question 
arose  as  follows:  "Cross-examination  by  Mr.  Johnstone:  Did 
you  ever  know,  in  a  lawsuit, — a  suit  for  damages, — a  railroad 
admit  that  it  had  incompetent  employees  in  its  employment? 
Mr.  Schumpert:  I  object.  It  is  irrelevant,  incompetent.  By 
the  court :  Oh,  yes ;  he  might  answer  that.  Q.  The  Southern 
Railway  Company — Did  you  ever  know  the  Southern  Railway 
Company  to  admit  in  any  law  case  where  it  was  sued  for  the 
negligence  of  its  agents  that  it  had  incompetent  employees  or 
negligent  employees  in  its  service?  A.  No;  I  don't  think  I 
have."  Even  if  the  testimony  was  irrelevant,  we  fail  to  see 
wherein  it  was  material,  which  fact  would  have  to  appear  be- 
fore this  court  would  sustain  the  exception.  We  cannot  believe 
that  a  juror  possessed. of  ordinary  reason  would  be  influenced 
in  his  finding  of  a  verdict  by  the  fact  that  the  witness  knew  or 
did  not  know  that  the  defendant  had  ever  admitted  in  any  law 
case  where  it  was  sued  for  negligence  that  its  employees  were 
incompetent  or  negligent.  Furthermore,  the  exact  question 
propounded  to  the  witness  was  not  answered. 

"g"  assignment  of  error:  At  the  time  the  presiding  judge 
made  his  ruling  there  was  no  testimony  showing  that  the  wit- 
ness was  an  expert,  nor  the  facts  upon  which  he  based  his 
opinion.  The  testimony  was  therefore  inadmissible.  Prince 
v.  Railroad  Co.,  38  S.  C.  212.  213,  17  S.  E.  732;  State  v.  Lee, 
58  S.  C.  355,  36  S.  E.  706.  But,  even  if  there  had  been  such 
testimony,  he  could  not  have  testified  as  to  the  competency 
of  the  engineer,  because  this  was  an  issue  raised  by  the  plead- 
ings, in  which  case  the  witness  could  only  give  his  opinion 
upon  a  state  of  facts  hypothetically  stated.  The  rules  as  to 
opinion  evidence  are  stated  in  the  case  of  Easier  v.  Railway 
Co.,  38  S.  E.  258,  recently  filed. 

"h"  assignment  of  error:  The  witness  was  allowed  to  refresh 
his  memory  by  reference  to  the  entries  made  in  the  book  by 
him,  and  he  testified  that  there  were  no  defects  in  any  of  the 
coaches  attached  to  the  train  that  injured  the  plaintiff  on  the 
day  the  accident  happened.  The  presiding  judge  very  prop- 
erly drew  the  distinction  between  such  evidence  simply  for  the 
purpose  of  refreshing  the  memory,  and  when  introduced  as 
evidence  in  itself  of  the  facts  therein  appearing.  The  book  was 
not  admissible  as  independent  evidence,  and  this  was  the  only 
testimony  which  the  presiding  judge  excluded,  relative  to  the 
book.  The  presiding  judge  is  sustained  in  his  ruling  by  the 
cases  of  State  v.  Collins,  1 5  S.  C.  373,  and  Fritz  v.  Burriss, 
41  S.  C.  149,  19  S.  E.  304.     This  exception  is  overruled. 

The  third  exception  is  as  follows:  "(3)  Exceptions  to  the 
Judge's  Charge,  (a)  The  presiding  judge  erred  in  charging 
the  jury  as  follows:  'Well,  the  law  of  fellow  servants  is  this: 
That,  in  the  same  department  of  work  where  yourself  and 
another  are  engaged  in  service, — same  department  of  work, 
—he  does  not  occupy  to  you  the  relation  of  master,     *    *    * 
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there,  where  you  are   injured  as  the  result  of  negligence  or 
lack  of  care  of  a  fellow  servant,  then  you  cannot  recover,  if  it 
is  done  in  the  ordinary  employment,  and  acting  as  such  fel- 
low servant. '     The  error  consisting  in  limiting  the  doctrine  of 
fellow  servant  to  servants  engaged  in  the  same  department  of 
work,     (b)  The  presiding  judge  erred  in  charging  the  jury  as 
follows:     'An  employer    undertakes  and  contracts  that  his 
men  are  men  of  ordinary  care  and  prudence. '     There  is  no 
such  contract  on  the  employer's  part.     His  duty  is  to  exercise 
ordinary  care  in  the  selection  of  his  employees,    and  not  to 
retain  them  after  he  knows  or  has  reason  to  know  of  their  in- 
competency,    (c)  The  presiding  judge  erred  in  charging  the 
jury  as  follows:    'If  it  be  proved  that  one  is  incompetent,  you 
may  infer  that  he  is  incompetent  to  the  knowledge  of  the  per- 
son who  employed  him,  unless,  when  that  condition  of  affairs 
was  established,  he  comes  forward  and  shows  that  he  did  not 
have  that  knowledge.     *    *    *    If  you  have  once  established 
the  fact  that  a  person  is  incompetent,  then,  that  being  a  prima 
facie  case,  vou  may  stop  there.     Then  the  defendant  putting 
up  his  defense  would  have  to  say  that,  "  While  that  may  be 
so,  yet  I  did  not  know  it,"  but  he  takes  upon  himself  the  bur- 
den of  proving  that  lack  of  knowledge.  *    *    When  it  is 
once  established  that  a  man   is  incompetent, — a  servant  is 
incompetent  in  the  service  of  the  master, — you  have  a  right 
to  infer,  vou  have  a  right  to  presume,  and  it  is  presumed,  that 
he  is  incompetent  to  the  knowledge  of  the  master.     *    *    * 
The  presumption  is  that  he  is  incompetent  to  the  knowledge 
of  the  person  who  employed  him. '     The  error  consisting  in 
holding  that  there  was  a  presumption,  upon  the  proof  of  in- 
competency of  a  servant,  that  the  master  knew  of  it."     "(e) 
The  presiding  judge  erred  in  qualifying  defendant's  fifth  re- 
quest to  charge.     The  request  was  as  follows:  'A  conductor 
upon  one  train,  while  engaged  in  his  ordinary  duties,  is  a  fel- 
low servant  of  a  flagman  upon  another  train. '     The  modifica- 
tion was  as  follows :    'I  so  charge  you  that.     That  means  to 
say,  while  engaged  in  the  relationship  or  duties  of  conductor 
and  flagman,  respectively.  But,  as  I  have  charged  you  hereto- 
fore, if  one  is  placed  above  the  other,  so  as  to  occupy  towards 
the  other  the  relationship  of  master,  and  servant  beneath  him, 
for  the  moment,  and  for  the  time  throwing  aside  the  relation- 
ship that  the  conductor  ordinarily  bore  towards  the  flagman, 
or  that  the  flagman  bears  towards  the  conductor,  for  the  man 
so  placed  above  another,  so  as  to  act  for  the  principal  and  as 
principal, — as  master, — then  the  master  would  be  responsible.' 
The  error  consisting  in  this:    The  defendant  was  entitled  to 
the  charge  as  presented.     There  was  not  a  particle  of  testi- 
mony which  made  the  modification  applicable.     It  was  there- 
fore misleading  and  prejudicial  to  the  defendant,     (f)  The 
presiding  judge  erred  in  refusing  the  defendant's  fifteenth 
request  to  charge,  which  was  as  follows:     'Even  if  the  defend- 
dant  was,  under  the  law,  obliged  to  call  a  doctor  to  attend  the 
plaintiff,  if  as  a  fact  they  did  call  a  doctor,  then  the  company 
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did  its  duty  in  this  respect,  and  cannot  be  held  liable  for  the 
mistake  of  the  doctor.'  The  request  contained  a  correct 
principle  of  law  applicable  to  the  case,  and  the  defendant 
had  the  right  to  have  it  charged  to  the  jury." 

"d"  was  abandoned. 

"a"  assignment  of  error:  The  meaning  of  the  presiding 
judge  is  more  apparent  when  his  words  are  quoted  more 
fully,  which  were:  "Well,  the  law  of  fellow  servants  is  this: 
That,  in  the  same  department  of  work  where  yourself  and 
another  are  engaged  in  service, — same  department  of  work, 
— he  does  not  occupy  towards  you  the  relation  of  master,  or 
superior  officer  representing  a  principal,  and  you  do  not  rep- 
resent towards  him  that  you  contract  with  reference  to  each 
other's  skill  and  care,  there,  where  you  are  injured  as  the  re- 
sult of  negligence  or  lack  of  care  of  a  fellow  servant,  then  you 
cannot  recover,  if  it  is  done  in  the  ordinary  employment,  and 
acting  as  such  fellow  servant.' '  We  do  not  see  how  this 
charge  was  preiudicial  to  the  appellant,  as  the  presiding  judge 
stated  that  the  plaintiff  could  not  recover  under  the  circum- 
stances therein  mentioned. 

"b"  assignment  of  error:  The  entire  sentence  in  which  the 
words  in  this  assignment  of  error  were  used  is  as  follows: 
"An  employer  undertakes  and  contracts  that  his  men  are  men 
of  ordinary  care  and  prudence;  that  men  are  competent,  etc., 
— not  the  highest  degree  of  competency,  not  the  lowest  degree 
of  competency,  but  are  men  of  ordinary  competency  and  of 
ordinary  care  as  are  engaged  in  that  particular  calling,  and 
have  the  amount  of  that  care  that  a  man  of  ordinary  prudence 
would  exercise.  They  are  responsible,  provided  they  knew 
of  such  lack  of  competency.' '  As  the  defendant's  liability 
was  made  to  depend  upon  its  knowledge  of  the  fellow  servant's 
incompetency,  the  error  was  not  prejudicial. 

"c"  assignment  of  error:  In  the  case  of  Boatwright  v.  Rail- 
road Co.,  25  S.  C.  128,  Mr.  Chief  Justice  Mclver,  who  de- 
livered the  opinion  of  the  court,  says:  "Whenever  it  is 
ascertained  that  the  servant  of  a  railroad  company  or  any 
other  employee  has  been  injured  by  the  negligence  of  one 
of  his  fellow  servants,  no  recovery  can  be  had  against  the 
employer  for  such  injury  by  such  servant,  unless  it  is  made  to 
appear  by  the  plaintiff  that  the  employer  has  himself  been 
guilt}*  of  negligence  in  selecting  his  servants,  or  in  retaining 
them  in  his  employment,  after  he  knows,  or  has  an  oppor- 
tunity of  knowing,  that  the  person  whose  negligence  has  caused 
the  injury  is  not  a  suitable  person  to  be  employed  in  the  serv- 
ice in  which  he  was  engaged  at  the  time  the  injury  was  sus- 
tained. It  follows  from  this  that  as  one  is  presumed  to  have 
assumed  all  the  risks  naturailv  and  reasonably  incident  to  the 
employment  which  he  voluntarily  undertakes,  one  of  which 
risks  is,  where  numbers  are  employed,  the  negligence  of  his 
fellow  servant,  that  the  circuit  judge  erred  in  charging  the  jury 
that  'the  employee  does  not  take  the  risk  of  accident  happen- 
ing from  the  incompetency,  ignorance,  or  culpable  misconduct 
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of  his  co-laborer. '  "  In  the  case  of  Whaley  v.  Bartlett,  42 
S.  C.  42,  20  S.  E.  745,  the  court  says:  "If  the  negligence 
complained  of  is  that  of  a  fellow  servant,  then  a  plaintiff  must 
go  further,  and  satisfy  the  jury  that  the  master  was  guilty  of 
negligence  in  employing  such  fellow  servant  with  the  plain- 
tiff ;M  citing  Gunter  v.  Manufacturing  Co.,  as  reported  first  in 
15  S.  C.  443,  and  next  in  18  S.  C.  262;  Calvo  v.  Railroad  Co., 
23  S.  C.  526;  Boatwright  v.  Railroad  Co.,  23  S.  C.  526; 
Boatwright  v.  Railroad  Co.,  supra.  As  the  negligence  of  a 
fellow  servant  is  one  of  the  risks  incident  to  the  employment 
which  the  servant  assumes,  the  presiding  judge  erred  in  his 
charge,  and  this  assignment  of  error  is  sustained. 

"e"  assignment  of  error:  The  modification  states  what  is 
known  as  the  "superior  servant  limitation."  12  Am.  &  Eng. 
Enc.  Law,  922  et  seq.  There  are  expressions  in  some  of  the 
cases  recognizing  this  doctrine,  among  which  may  be  men- 
tioned Boatwright  v.  Railroad  Co.,  supra,  in  which  the  court 
uses  this  language:  "It  seems  to  us  clear  that  unless  the 
conductor  of  a  train  is,  while  in  charge  of  the  train,  the  rep- 
resentative of  the  company,  then  the  train  is  being  run  with- 
out a  representative.  He  has  entire '  charge  of  the  train,  and 
every  employee  on  it  is  subject  to  his  orders.  This  view 
is  sustained  by  the  supreme  court  of  the  United  States  in 
the  case  of  Railroad  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct. 
184,  28  L.  Ed.  787,  where,  after  reviewing  the  cases  on  the 
subject,  Mr.  Justice  Field  uses  this  language :  'We  agree  with 
them  in  holding  [and  the  present  case  reauires  no  further 
decision]  that  the  conductor  of  a  railway  train,  who  com- 
mands its  movements,  directs  when  it  shall  start,  at  what 
station  it  shall  stop,  at  what  speed  it  shall  run,  and  has  the 
general  management  of  it,  and  control  of  the  persons  employed 
upon  it,  represents  the  company,  and  therefore  that  for  in- 
juries resulting  from  his  negligent  act  the  company  is  respon- 
sible. If  such  conductor  does  not  represent  the  company,  then 
the  train  is  operated  without  any  representative  of  its 
owner.1  "  This  is  not  the  rule  now  recognized  by  the  United 
States  supreme  court  (Railroad  Co.  v.  Conroy,  20  Sup.  Ct. 
85,  44  L.  Ed.  181),  and,  in  our  opinion,  should  no  longer  be 
recognized  in  this  state,  as  shown  both  by  the  reasoning  of  the 
court  and  the  authorities  cited  in  the  last-mentioned  case. 
This  assignment  of  error  is  sustained. 

"f"  assignment  of  error:  As  there  was  no  testimony  tend- 
ing to  show  a  mistake  on  the  part  of  the  doctor,  there  was 
no  error  in  refusing  the  request. 

It  is  the  judement  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  remanded  to  that  court  for 
a  new  trial. 

McIVER,  C.  J.,  and  POPE  and  JONES,  TJ.,  concur  in 
the  result,  acquiescing  in  all  the  views  taken  by  Mr.  Justice 
GARY,  except  the  view  which  he  takes  of  the  point  presented 
by  subdivision  "eM  of  exception  3. 
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[Court  of  Appeals  of Kentucky r,  May  2,  igoi.) 
[62  S.  W.  Rep.  514.] 

Master  and  Servant — Railroads — Fellow  Servants.* — A  brakeman,  and 
a  fireman  in  the  discharge  of  his  ordinary  duty  of  receiving-  signals 
from  the  brakeman  and  repeating  them  to  the  engineer,  are  co-equal 
fellow  servants,  and  the  master  is  not  liable  for  an  injury  to  the  brake- 
man  by  either  the  ordinary  or  gross  negligence  of  the  fireman. 

Guffy,  J.,  dissenting. 

Appeal  from  circuit  court,  Jefferson  county ;  common  pleas 
division. 

"To  be  officially  reported." 

Action  by  John  M.  Clifford  against  the  Southern  Railway 
in  Kentucky  to  recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Reversed. 

Humphrey  &  Davie,  for  appellant. 

R.  C.  &  J.  J.  Davis  and  Bennett  H.  Young,  for  appellee. 

WHITE,  J.  Appellee,  Clifford,  was  in  the  employ  of  appel- 
lant as  a  brakeman  on  a  freight  train,  and  was  injured  while 
making  a  coupling  of  cars,  and  brought  this  action  to  recover 
damages  for  the  injury.  The  cause  of  appellee's  injury  is 
stated  to  be  the  negligence  of  the  fireman  on  the  engine  in 
failing  to  receive  signals  given  to  slow  and  to  stop;  also  the 
negligence  of  the  engineer  to  obey  the  signals  given,  and  in 
"backing  up"  at  an  excessive  and  dangerous  rate  of  speed. 
There  was  denial  of  negligence  in  either  particular  alleged, 
and  a  plea  that  the  injury  was  caused  by  the  negligence  and 
carelessness  of  appellee  himself.  On  the  trial  appellee  in- 
troduced testimony  which  tended  to  show  that  he  grave  the 
proper  signals  when  he  went  between  the  cars  to  make  the 
coupling,  and  that  the  fireman  on  the  engine  was  in  plain 
view  and  looking  his  way,  and  could  easily  see  them,  but  that, 
when  appellee  went  between  the  cars,  the  moving  ones 
atached  to  the  engine  came  back  at  a  high  speed,  the  witness 
estimated  at  eight  miles  per  hour,  and  the  appellee's  hand  was 
injured.  All  this  was  flatly  contradicted  by  evidence  for  the 
appellant,  it  being  stated  by  appellant's  witnesses  that  the 
engine  "backed  up"  at  about  two  miles  per  hour, — very  slow. 
At  the  conclusion  of  the  evidence  for  appellee  a  peremptory 
instruction  was  asked  by  appellant,  and  refused  by  the  court. 
A  trial  resulted  in  a  verdict  and  judgment  for  $2,000,  and,  after 
appellant's  motion  for  new  trial  had  been  overruled,  it  pros- 
ecutes this  appeal. 

We  are  of  opinion  that  the  evidence  on  behalf  of  appellee, 

•As  to  who  are  fellow  servants,  see  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
990  et  seq. 

For  the  criterion  of  fellow  service,  see  Norfolk  &  W.  R.  Co.  v.  Houchin's 
Adm'r  (Va.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  616,  and  note,  by  Mr.  McKin- 
ney,  630. 
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uncontradicted,  was  sufficient  to  have  sustained  a  verdict  for 
appellee,  on  the  theory  of  the  negligence  of  the  engineer,  or 
those  in  the  charge  of  the  train  superior  to  appellee,  and 
therefore  there  was  no  error  in  refusing  the  peremptory  in- 
struction asked. 

The  court,  on  its  own  motion,  gave  instructions  as  follows: 

"(i)  The  court  instructs  the  jury  that  if  they  shall  believe 
from  the  evidence  that  the  plaintiff  gave  the  signal  to  hold 
up  the  engine  to  a  very  slow  rate  of  speed,  and  also  gave  the 
signal  to  stop  the  train,  upon  the  occasion  mentioned  in  the 
petition,  and  the  fireman  or  engineer  of  the  train  failed  to 
observe  or  obey  the  said  signals,  and  that  the  failure  to  observe 
or  obey  was,  under  all  the  facts  and  circumstances  in  evidence, 
gross  negligence,  and  by  reason  thereof  the  plaintiff  received 
the  injury  of  which  he  complains,  and  that  the  plaintiff  did 
not,  by  negligence  upon  his  part,  contribute  to  cause  his  in- 
jury, but  for  which  he  would  not  have  been  injured,  the  law 
is  for  the  plaintiff,  and  they  should  so  find. 

"(2)  But  if  the  plaintiff  did  not  give  the  said  signals,  or  if 
he  did  give  them,  and  the  engineer  or  fireman  did  not  fail  to 
observe  or  obey  them,  or  if  they  did  so  fail,  yet  if  the  failure 
was  not,  under  all  the  facts  and  circumstances  admitted  in 
evidence,  gross  negligence,  the  law  is  for  the  defendant,  and 
they  should  so  find. 

"(3)  Or  if  the  plaintiff,  by  negligence  upon  his  part,  con- 
tributed to  cause  his  injury*  and  he  would  not  have  been  in- 
jured but  for  his  contributory  negligence,  if  any  there  was, 
the  law  is  for  the  defendant." 

Instruction  No.  4  gives  the  measure  of  damages,  and  Nos.  5 
and  6  define  "gross"  and  "ordinary"  negligence. 

Instructions  Nos.  3,  4,  5,  and  6  seem  to  fairly  state  the  law, 
but  Nos.  1  and  2  are  seriously  assailed.  By  instructions  1  and 
2  a  recovery  is  permitted  for  the  gross  negligence  of  the  fire- 
man, and  it  is  seriously  contended  that  this  is  error,  for  the 
reason  that  it  permits  a  recovery  for  the  negligence  of  a  fel- 
low servant.  In  the  case  of  Volz  v.  Railway  Co.,  95  Ky.  188, 
24  S.  W.  1 19,  after  a  review  of  all  the  cases  in  this  state,  thus 
the  rule  is  stated  by  Hazelrigg,  J. :  "In  all  cases  the  principle 
upon  which  the  employer  is  held  liable  is  said  to  be  that  of 
agency, — what  he  does  through  another  he  does  himself.  As 
to  strangers,  therefore,  railroad  companies  are  held  liable  for 
the  negligence  of  their  employees,  whatever  may  be  the  grade 
of  the  negligence.  When,  however,  a  workman  enters  upon 
this  admittedly  dangerous  service,  he  must  be  held  to  assume 
the  ordinary  risk  incident  to  the  service.  This  is  true  of  him 
whether  he  be  pile  driver,  brakeman,  or  conductor.  He  is 
presumed  to  know  the  perils  of  the  service,  and  he  knows 
there  will  be  want  of  ordinary  care  at  times,  by  reason  of 
which  he  may  be  iniured.  *    *    But  recurring  directly 

to  the  question  at  issue,  what  risks  do  fellow  servants,  work- 
ing as  co-equals  in  the  same  grade  of  service,   take  with  re- 
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caused  or  increased  thereby.  Section  1690,  Rev.  St.,  requir- 
ing notice  to  be  given  to  a  physician,  has  no  application  to  an 
action  for  damages  resulting  from  a  personal  injury  such  as 
this  is.' ' 

The  grounds  upon  which  the  defendant  ma'de  a  motion  for 
a  nonsuit  are  thus  stated  in  the  record,  together  with  the  rea- 
sons for  refusing  it:  "Mr.  Sanders:  We  move  for  a  nonsuit 
on  the  ground  that  there  is  not  sufficient  evidence  of  the  alle- 
gations in  the  complaint  to  go  to  the  iury.  The  allegations 
are,  briefly,  that  the  engineer  and  conductor  were  careless  and 
incompetent :  that  the  machinery  and  appliances  were  out  of 
order,  and  that  the  railroad  company  was  negligent  in  that 
respect;  and  that  by  reason  of  the  negligence  of  the  railroad 
company  in  having  an  incompetent  engineer  and  conductor 
there,  or  by  having  this  machinery  out  of  order,  this  man, 
when  he  undertook  to  board  the  train,  the  train  gave  a  sudden 
jerk,  and  his  foot  slipped  and  was  crushed.  Taking  the  first 
proposition  in  this  case,  the  plaintiff  and  employees  of  this 
train  were  fellow  servants,  and  the  plaintiff  must  show  that 
the  master  was  negligent  in  the  employment  of  the  conductor 
and  engineer  at  first,  or  negligent  in  retaining  such  in  the 
service.  By  the  Court:  I  cannot  say  there  is  no  scintilla  of 
evidence  here.  There  is  testimony  as  to  an  instance  of  alleged 
incompetency  before  the  accident  occurred,  which,  if  believed, 
may  be  some  evidence  of  negligence  or  carelessness ;  and  there 
are  one  or  two  instances  after  it  occurred  from  which  the  jury 
might  presume  that  the  servant  was  the  same  kind  of  a  man 
that  he  was  before.  Isn't  that  a  presumption  for  the  jury? 
I  don't  think  I  ought  to  take  the  case  from  the  jury." 

The  exception  presents  some  questions  upon  which  the  cir- 
cuit judge  was  not  requested  to  rule,  and  these  cannot  be  con- 
sidered. One  of  the  provisions  of  rule  18  is  that  "a  motion 
for  a  nonsuit  must  be  reduced  to  writing  by  the  moving  coun- 
sel, or  by  the  stenographer,  under  the  direction  of  the  court, 
stating  the  grounds  of  the  motion. ' '  His  honor  the  circuit 
judge  understood  the  defendant's  motion  to  be  made  on  the 
ground  that  there  wsts  no  testimony  tending  to  show  that  the 
defendant'  was  negligent  in  the  selection  of  the  conductor  and 
engineer,  or  in  retaining  them  in  its  service ;  the  defendant 
contending  that  they  were  fellow  servants  with  the  plain- 
tiff. Even  if  there  was  no  testimony  whatever  to  sustain  the 
allegation  of  negligence  in  this  particular,  it  does  not  follow 
that  the  defendant  was  entitled  to  an  order  of  nonsuit.  There 
were  four  specific  acts  of  negligence  set  forth  in  the  com- 
plaint, and,  as  there  was  testimony  in  support  of  each  of  them, 
a  nonsuit  would  not  have  been  proper,  even  if  it  should  be 
held  that  the  ground  of  the  motion  was  applicable  to  each 
specification  of  negligence.  But  if  there  was  a  failure  of 
evidence  to  sustain  the  allegations  of  negligence  at  the  time 
the  motion  for  a  nonsuit  was  made,  and  afterwards,  when 
other  testimony  was  introduced,  it  made  a  case  proper  for  the 
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the  company  was  liable  to  him  for  the  injuries  which  he  received,  if 
the  recess  was  intended  for  the  use  of  employees,  and  the  railing1  was 
defective,  and  its  defective  condition  was  known,  or  might  by  the 
exercise  of  ordinary  care  have  been  known,  to  defendant,  and  was  un- 
known to  plaintiff,  and  could  not,  by  the  exercise  of  reasonable  care, 
have  been  known  to  him,  and  the  court  properly  so  instructed  the  jury. 

Harmless  Error. — The  error,  if  any,  in  admitting  testimony  as  to  the 
movement  of  the  train  was  harmless,  as  the  court  admonished  the  jury 
at  the  time  that  the  plaintiff  could  not  recover  on  account  of  the  move- 
ment of  the  train,  and  that  point  was  also  well  guarded  in  the  instruc- 
tions given. 

Contributory  Negligence — Question  for  Jury. — The  question  of  plain- 
tiff's contributory  negligence  was  for  the  jury,  the  evidence  on  that 
subject  being  conflicting. 

Appeal  from  circuit  court,  Shelby  county. 

"Not  to  be  officially  reported." 

Action  by  J.  M.  Cooper  against  the  Southern  Railway  in 
Kentucky  to  recover  damages  for  personal  injuries.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

Willis  &  Willis,  for  appellant. 

Hazelrigg  &  Chenault  and  J.  A.  Scott,  for  appellee. 

GUFFY,  J.  The  appellee,  Cooper,  instituted  this  action 
against  the  appellant,  seeking  to  recover  $20,000  damages  for 
injuries  received  by  falling  through  a  bridge  or  trestle  in 
Shelby  county  while  alighting  from  defendant's  train  for  the 
purpose  of  flagging  same.  It  is  substantially  alleged  in  the 
petition  that  there  was  upon  said  bridge  or  trestle  a  railing  or 
banister,  with  a  pocket  or  recess  therein,  which  was  provided 
by  the  defendant  and  used  by  trainmen  for  the  purpose  of 
allowing  trains  to  pass,  and  into  which  plaintiff  stepped  in 
alighting  from  the  caboose  of  said  train,  and  that  as  he  did  so 
the  railing  or  banister  broke,  and  precipitated  him  to  the 
ground,  a  distance  of  about  28  feet,  thereby  breaking  his  right 
arm  in  two  places,  and  dislocating  his  left  arm,  injuring  and 
bruising  him,  and  otherwise  greatly  and  permanently  injuring 
him,  from  which  injuries  he  has  suffered,  and  will  continue  to 
suffer,  great  physical  pain  and  mental  anguish.  It  is  further 
alleged  that  said  railing  or  banister  was  defective,  imperfectly 
constructed,  and  out  of  repair,  and  was  in  such  a  condition  as 
to  make  the  use  of  same  dangerous  and  unsafe,  considering 
the  purpose  for  which  it  was  used  and  designed ;  that  the 
condition  thereof  was  known  to  the  defendant,  its  agents  and 
servants  in  charge  thereof,  or  could  have  been  known  to  them 
by  the  exercise  of  ordinary  care,  in  time  to  have  prevented 
said  injury;  but  that  all  of  which  was  unknown  to  the  plaintiff, 
and  could  not  have  been  known  to  him,  by  the  exercise  of 
ordinary  care,  in  time  to  have  prevented  the  same.  It  is 
also  alleged  that  the  injuries  sustained  by  him  as  aforesaid 
were  caused  solely  by  the  gross  negligence  and  carelessness  of 
the  defendant,  its  agents  and  servants,  as  aforesaid,  in  erect- 
ing said  railing  or  banister  in  a  defective,  unskillful,  and  im- 
proper manner,  and  in  permitting  said  railing  or  banister  to 
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become  and  remain  out  of  repair,  and  in  a  defective  and 
dangerous  condition.  The  first  paragraph  of  defendant's  an- 
swer is  a  denial  that  plaintiff  was  injured  by  falling  through 
a  bridge  or  trestle,  or  in  any  manner,  in  Shelby ville,  Ky.,  or 
any  other  place,  while  alighting  from  said  train,  or  aily  train, 
for  the  purpose  of  flagging  the  same.  It  is  further  stated  in 
the  answer  that  it  is  not  true  that  upon  said  bridge  or  trestle 
there  was  a  railing  or  banister,  with  a  pocket  or  recess  therein 
provided  by  the  defendant  or  used  by  trainmen  for  the 
purpose  of  allowing  trains  to  pass,  or  that  plaintiff  alighted 
or  stepped  in  any  such  recess  in  alighting  from  the  caboose  of 
the  said  train,  or  that  as  he  did  so  the  railing  or  banisters 
broke  or  precipitated  him  to  the  ground  a  distance  of  28  feet, 
thereby  breaking  his  arm  and  inflicting  the  injuries  com- 
plained of;  that  it  is  not  true  that  the  railing  or  banisters 
were  defectively  constructed  or  out  of  repair.  It  is  also  denied 
that  the  same  was  in  a  condition  as  to  be  dangerous  or  unsafe, 
considering  the  purposes  for  which  it  was  used  or  designed, 
or  that  its  condition  was  known  to  the  defendant,  or  could 
have  been  known  to  it  by  the  exercise  of  ordinary  care,  in 
time  to  have  prevented  the  injuries,  or  that  same  or  any  of 
the  facts  were  unknown  to  plaintiff,  and  could  not  have  been 
known  to  him  by  the  exercise  of  ordinary  diligence;  that  it 
is  not  true  that  any  injuries  sustained  by  plaintiff,  if  he  sus- 
tained any,  were  caused  solely  by  the  gross  negligence  or 
carelessness  of  defendant  in  erecting  said  railing  in  a  defective 
or  improper  manner,  or  in  permitting  it  to  become  or  remain 
out  of  repair  or  in  a  dangerous  condition.  In  the  second 
paragraph  the  defendant  says  that  it  is  true  that  there  was 
upon  the  side  of  its  trestle,  in  the  city  of  Shelbyville,  a  small 
recess  or  offset,  surrounded  partially  by  banisters  or  railing, 
but  that  the  same  was  constructed  for  the  purpose  of  allow- 
ing any  of  its  employees  or  any  citizen  or  trespasser  upon  its 
right  of  way,  who  might  be  overtaken  by  a  train  upon  said 
trestle,  to  step  inside,  and  permit  the  train  to  pass,  and  thus 
escape  injury,  the  trestle  being  a  long  and  high  one,  and 
within  the  corporate  limits  of  the  city  of  Shelbyville,  and  fre- 
quently used  by  citizens  and  trespassers,  although  it  used 
every  effort  and  precaution  to  keep  all  persons  off;  that  said 
recesses  or  offsets  were  not,  and  never  were  intended,  nor 
were  they  fit  or  suitable,  for  trainmen  or  any  one  else  to 
alight  thereon  from  a  train,  whether  said  train  was  moving 
or  standing;  that  this  plaintiff  knew,  or  could  have  known 
bv  the  exercise  of  ordinary  care,  this  fact,  but  that  he  care- 
lessly and  negligently  alighted  from  the  said  train  with  great 
force  and  violence,  striking  said  banister  and  railing,  and 
breaking  same,  although  it  was  fit  and  suitable  and  in  proper 
repair  for  the  purposes  for  which  it  was  intended ;  and  that 
by  his  own  negligence  and  carelessness  he  so  contributed  to 
his  injuries  that  they  would  not  have  occurred  but  for  said  con- 
tributory negligence.     In   the  third  paragraph  it  is  said  that 
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the  plaintiff  was  the  rear  brakeman  on  said  train,  or  the  flag- 
man thereon,  and  that  it  was  his  duty,  if  he  had  cause  to  alight 
from  said  train  on  said  trestle,  to  have  alighted  from  the  rear 
end  thereof,  and  that  he  could  easily  have  alighted  from  said 
caboose,  from  the  rear  end  thereof,  without  danger  or  injury 
to  himself,  but  that  he  carelessly  alighted  from  the  front  end 
of  the  caboose,  and  so  contributed  to  his  said  injuries,  etc. 
After  the  issues  were  made  up,  and  the  testimony  heard,  a 
jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $5,000,  and,  defendant's  motion  for  a 
new  trial  having  been  overruled,  it  prosecutes  this  appeal 

The  grounds  relied  on  are,  in  substance,  as  follows:  Error 
of  the  court  in  admitting  any  testimony  as  to  the  movement 
of  the  train  on  which  plaintiff  was  a  brakeman;  error  in 
giving  instructions  1,  2,  3,  4,  5,  and  6,  and  in  refusing  instruc- 
tions D,  E,  F,  G,  H,  I,  J,  K,  L,  M,  N,  and  O,  offered  by 
defendant;  that  the  verdict  is  excessive,  and  shows  that  it 
was  the  result  of  passion  and  prejudice,  and  contrary  to  the  law 
and  evidence ;  error  of  the  court  in  refusing  to  give  a  peremp- 
tory instruction  for  the  defendant  at  the  close  of  plaintiffs  tes- 
timony, and  also  for  not  giving  such  an  instruction  at  the 
close  of  all  of  the  testimony  offered. 

It  is  earnestly  contended  for  appellant  that  no  testimony 
as  to  the  movement  of  the  train  should  have  been  admitted, 
because  the  appellant  seems  to  think  that  the  jury  might  have 
been  influenced  in  rendering  their  verdict,  thinking  that  the 
train  should  not  have  started  at  that  time.  But  at  the  time 
such  testimony  was  admitted  the  jury  were  admonished  that 
plaintiff  could  not  recover  on  account  of  the  movement  of 
the  train,  and  that  point  is  also  well  guarded  in  the  instruc- 
tions given.  Moreover,  it  would  have  been  very  difficult  to 
have  detailed  the  facts  connected  with  the  occurrence  without 
incidentally  showing  that  the  train  moved. 

We  do  not  think  that  the  verdict  is  excessive,  under  the 
testimony  introduced  on  behalf  of  the  plaintiff,  if  he  was 
entitled  to  recover  at  all.  His  evidence  tends  to  show  that  he 
is  permanently  disabled, — almost  totally  so, — and  that  he  also 
suffered  great  mental  and  physical  pain,  and  will  probably 
continue  to  suffer  more  or  less  during  his  natural  life.  It 
therefore  follows  that  the  court  did  not  err  in  refusing  per- 
emptory instructions  asked. 

The  court,  on  its  own  motion,  gave  instructions  1  and  2,  to 
which  the  defendant  excepted.  They  follow:  "(1)  If  the 
jury  believe  from  the  evidence  that  on  or  about  June  23,  1899, 
plaintiff,  while  in  defendant's  employ,  and  in  the  line  of  his 
employment,  stepped  from  defendant's  train  into  or  onto  a 
pocket  or  recess  constructed  by  defendant  for  the  use  or  con- 
venience of  its  employees  on  the  trestle  in  Shelbyville,  and 
that  the  railing  of  said  pocket  or  recess  was  so  negligently 
constructed  as  to  be  in  an  unsafe  condition  for  the  use  of  said 
employees  in  the  discharge  of  their  duties,  or  had  become  so 
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for  want  of  repair,  all  of  which  was  known  to  or  could  have 
been  ascertained  by  defendant  by  the  use  of  ordinary  care 
and  diligence,  but  was  not  known  to  plaintiff,  nor  could  have 
been  known  to  him  by  the  use  of  ordinary  care  and  diligence, 
and  that  said  unsafe  or  dangerous  condition  of  said  railroad 
caused  plaintiff's  fall  from  said  recess  or  pocket,  and  his  arm  or 
arms  was  or  were  thereby  broken  or  dislocated,  or  he  was  other- 
wise bruised  or  injured,  they  should  find  for  him  such  sum  in 
damages  as  will  fairly  compensate  him  for  the  injuries  thereby 
sustained  as  proved,  if  any,  not  to  exceed,  however,  twenty 
thousand  dollars;  and  in  estimating  such  damages  they  may 
consider  plaintiff's  mental  and  physical  suffering,  if  any, 
caused  by  said  injury  or  injuries,  as  well  as  any  permanent 
injury  thereby  inflicted.  (2)  If  the  jury  believe  from  the  evi- 
dence that  the  movement  of  the  train,  as  plaintiff  stepped 
therefrom,  caused  him  to  fall  into  or  onto  the  recess,  and  to 
prevent  himself  from  falling  thence  to  the  ground  he  clutched 
the  railing  of  said  recess,  and  it  was  in  an  unsafe  and  dan- 
gerous condition  for  the  use  of  defendant's  employees  in  the 
discharge  of  their  duties,  by  reason  of  its  defective  construction 
or  want  of  repair,  and  by  reason  of  such  unsafe  or  dangerous 
condition  it  broke  or  gave  way,  and  plaintiff  was  thereby 
precipitated  to  the  ground  and  injured,  they  should  find 
that  said  unsafe  or  dangerous  condition  of  said  railing  caused 
plaintiff's  fall  from  the  trestle."  Also  the  following:  "(3) 
Unless  the  jury  believe  from  the  evidence  that  the  railing  of 
the  recess  on  the  trestle  was  unsafe,  by  reason  of  defective 
construction  or  want  of  repair,  for  the  use  of  defendant's  em- 
ployees in  the  discharge  of  their  duties,  and  that  defendant's 
employees  in  charge  thereof  knew,  or  could  have  known,  that 
it  was  so  unsafe,  by  the  use  of  ordinary  care  and  diligence, 
they  should  find  for  the  defendant.  (4)  If  the  jury  believe 
from  the  evidence  that  the  movement  of  the  train,  as  he 
stepped  therefrom,  caused  the  plaintiff  to  fall  against  or  upon 
the  railing  of  the  recess  with  violence  or  force  sufficient  to 
break  it,  and  precipitate  him  to  the  ground,  they  should  find 
for  the  defendant.  (5)  If  the  jury  believe  from  the  evidence 
that  the  railing  of  the  recess  was  in  a  reasonably  safe  condi- 
tion for  the  use  or  convenience  of  defendant's  employees  in 
the  discharge  of  their  duties,  and  that  plaintiff  carelessly  or 
negligently  alighted  from  the  train  with  such  force  or  violence 
as  to  break  it,  and  he  was  thereby  precipitated  from  the  trestle, 
and  that  but  for  such  carelessness  or  negligence  the  accident 
would  not  have  occurred,  they  should  find  for  defendant.  (6) 
If  the  jury  believe  from  the  evidence  that  it  was  plaintiff's 
duty  to  alight  from  the  rear  end  of  the  caboose,  and  that  he 
carelessly  and  negligently  alighted  from  the  front  part  thereof, 
and  that  but  for  such  carelessness  or  negligence  the  accident 
would  not  have  happened,  they  should  find  for  the  defendant. ' ' 
It  will  be  seen  from  the  foregoing  instructions  that  plaintiff 's 
right  to  recover  rests  upon  the  following  facts:  First,  that 
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defendant's  recess  or  pocket  on  the  trestle  was  constructed  for 
the  use  of  its  employees;  second,  that  it  was  defectively  con- 
structed, or  permitted  to  become  and  remain  out  of  repair 
with  the  knowledge  of  the  defendant,  or  that  defendant  could 
by  reasonable  diligence  have  known  of  its  unsafe  condition ; 
third,  that  plaintiff  did  not  know  of  the  unsafe  condition,  and 
could  not,  with  reasonable  care  or  diligence,  have  known  of  its 
unsafe  condition ;  and,  furthermore,  if  it  was  the  duty  of  the 
plaintiff  to  have  alighted  from  the  rear  end  of  the  caboose, 
and  his  failure  to  do  so  caused  the  injury,  he  would  not,  under 
the  instructions  given,  have  been  entitled  to  recover,  even  if 
the  other  conditions  existed. 

The  testimony  introduced  by  the  plaintiff  tends  to  estab- 
lish very  fully  the  fact  that  the  recess  or  offset  was  constructed 
for  the  employees1  use  as  well  as  others,  and  that  the  same 
was  in  a  dangerous  and  defective  condition,  and  that  the  same 
was  unknown  to  the  plaintiff,  and  could  not  have  been  so 
known  by  him  by  the  exercise  of  ordinary  care,  but  was  known, 
or  could  by  the  use  of  ordinary  care  have  been  known,  to  the 
defendant.  The  evidence  of  the  plaintiff  also  tends  to  show 
that  the  car  was  what  was  known  as  a  "cupola  caboose/ '  and 
that  at  the  time  and  place  where  it  was  his  duty  to  get  off  for 
the  purpose  of  flagging  the  train  (which  the  proof  shows  it 
was  his  duty  to  do  at  that  time  and  place)  the  front  end  was 
the  safest  and  most  convenient  place  to  get  off  from.  It  may 
be  conceded  that  the  proof  introduced  by  the  defendant  tended 
to  contradict  the  testimony  offered  by  the  plaintiff,  but  it 
was  the  province  of  the  jury  to  weigh  and  determine  the  evi- 
dence, and  to  find  their  verdict  in  accordance  with  the  weight 
thereof.  We  think  the  instructions  given  were  quite  as  fav- 
orable to  the  appellant  as  it  was  entitled  to.  Perceiving  no 
error  in  this  record  prejudicial  to  the  substantial  rights  of 
the  appellant,  the  judgment  is  affirmed. 


Dunn  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Circuit  Court  of  Appeals y  Second  Circuit \  April  j ,  /go/.) 

[107  Fed.  Rep.  666.] 

Master  and  Servant — Injuries  to  Brakeman — Appliances — Duty  to  In- 
spect—Presumption of  Negligence.*— A  brakeman  was  set  to  work  in 
switching  with  a  road  engine  regularly  used  for  that  purpose,  but  unpro- 
vided with  any  special  hand  hold  in  front,  necessary  in  his  work.  No 
particular  projection  was  used,  and  the  use  of  any  particular  one  was 
not  forbidden.  The  brakeman,  however,  used  the  figure  plate,  which 
was  adapted  thereto,  and  most  convenient  for  a  man  of  his  size.  It  had 
been  loose  for  24  hours,  but  was  apparently  all  right  when  he  took  hold 
of  it.  It  gave  way,  however,  and  he  was  thrown  under  the  cowcatcher 
and  injured.  Held%  that  the  company  owed  him  the  duty  of  inspecting 
the  plate  commensurate  with  the  purpose  for  which  it  must  be  assumed 
that  it  knew  it  was  used,  and  hence,  on  proof  of  the  foregoing  facts,  it 
was  error  to  nonsuit  him  in  an  action  for  damages,  enough  being  shown 
to  require  some  proof  of  inspection  to  overcome  the  presumption  of  neg- 
ligence. 

*See  generally,  preceding  case  and  foot-note. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  to  review  a  judg- 
ment dismissing  the  complaint  upon  the  merits  at  the  close  of 
plaintiff's  case.  The  action  was  brought  to  recover  damages 
for  injuries  received  while  in  the  employ  of  defendant  as  a 
brakeman  upon  one  of  its  trains  at  or  near  Union  City, 
Conn.  The  plaintiff,  at  the  time  he  was  injured,  was  engaged 
in  uncoupling  freight  cars  from  the  forward  end  of  an  engine, 
which  operation  necessitated  his  pulling  a  pin  with  one  hand, 
and  with  the  other  grasping  some  part  of  the  locomotive  to 
steady  himself.  He  grasped  the  round  plate  fastened  in  the* 
middle  of  the  forward  end  of  the  boiler,  and  known  as  the 
"figure  plate,"  on  which  are  the  figures  indicating  the  num- 
ber of  the  locomotive.  Upon  the  occasion  in  question  this 
plate  was  loose,  so  that  it  turned  when  the  plaintiff  applied 
pressure,  and,  support  being  thus  suddenly  and  unexpectedly 
withdrawn,  he  was  thrown  under  the  pilot,  or  cowcatcher,  of 
the  engine,  and  received  the  injuries  for  which  this  action  is 
brought.  There  was  evidence  in  the  case  showing  that,  on 
the  day  before,  the  figures  were  turned  so  as  to  make  it 
obvious  that  the  plate  itself  had  been  turned.  On  the  day  of 
the  accident,  as  plaintiff  testifies,  when  he  looked  at  the 
figure  plate,  the  figures  were  all  right ;  that  is,  in  a  horizontal 
position.  Before  WALLACE  and  LACOMBE,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  The  record  contains  an  indica- 
tion as  to  the  grounds  on  which  the  plaintiff  was  nonsuited. 
The  burden,  of  course,  rested  on  the  plaintiff  to  show  a  de- 
fault on  the  part  of  defendant  in  respect  of  some  of  the  duties 
imposed  upon  it.  Plaintiff's  contention  is  that  there  was  a 
failure  properly  to  inspect  the  figure  plate.  Plaintiff's  evi- 
dence on  that  point  was  extremely  slight,  but  was  sufficient  to 
require  the  defendant  to  show  what  sort  of  inspection,  if  any, 
it  gave  to  the  part  in  question.  The  evidence  tended  to  show 
that  it  had  been  loose  for  24  hours.  Concededly,  it  was  in- 
sufficient to  support  plaintiff  on  the  day  of  the  accident, — facts 
sufficient  to  put  defendant  to  the  proof  of  the  methods  it  em- 
ployed to  guard  against  the  occurrence  of  such  an  accident. 
When  such  proof  is  in,  it  may  be  apparent  that,  under  all  the 
circumstances,  defendant  acted  as  a  reasonably  prudent  master 
would  have  done  in  looking  after  the  safety  of  the  place  where 
and  the  appliances  with  which  its  servant  was  set  to  work ; 
but,  with  no  evidence  to  show  that  the  figure  plate  had  ever 
been  inspected  since  it  left  the  builder's  shop,  we  do  not  think 
it  can  be  said,  as  a  matter  of  law,  that  no  negligence  was 
shown.  The  defendant,  however,  contends  that  it  was  under 
no  obligation  whatever  to  give  the  figure  plate  such  an  in- 
spection as  it  would  give  to  a  hand  hold,  and  from  the 
attention  given  to  this  point  in  the  briefs  it  may  be 
inferred  that  it  is  the  one  on  which  the  case  turned  below. 
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The  proof  shows  that  the  engine,  used  was  a  freight  engine 
and  not  a  yard  or  switch  engine,  and  had  none  of  the 
appliances  customarily  placed  on  the  front  and  rear  of 
engines  engaged  in  switching,  to  facilitate  the  work  of  the 
men.  There  was  not  a  single  hand  hold,  hand  grab,  or  grab 
iron  upon  or  about  the  front  of  the  engine.  Nevertheless,  the 
defendant  employed  the  engine  regularly  in  performing  a  con- 
siderable  amount  of  switching  work  in  a  number  of  cities  and 
yards  where  no  switching  engines  were  kept,  and  the  engine 
was  engaged  in  the  general  performance  of  this  switching 
work  when  the  accident  happened.  The  way  in  which  the 
work  of  the  brakeman  is  performed  when  uncoupling  a  car 
from  the  locomotive  is  as  follows:  Standing  on  the  right  side 
of  the  engine,  the  left  foot  would  be  placed  upon  a  step  pro- 
jecting'from  the  bottom  of  the  cowcatcher  near  the  outside 
edge,  and  the  right  foot  either  upon  the  lower  bar  of  the  cow- 
catcher, to  which  the  slats  are  fastened,  or  in  the  airbrake 
hose,  which  hung 'in  front  of  some  of  the  slats.  Thus  the  body 
of  the  brakeman  would  be  facing  in  a  slanting  direction  to- 
wards the  front  of  the  engine,  and  his  right  shoulder  would  be 
pointing  diagonally  towards  the  center  of  the  track.  His  back 
would  be  more  towards  the  car  than  the  engine.  He  would 
thus  have  to  turn  his  body  or  his  right  arm  towards  the  right, 
and  back,  in  order  to  reach  the  pin  in  the  drawhead.  which 
projects  out  in  front  of  the  cowcatcher.  From  this  descrip- 
tion and  an  inspection  of  the  photographs  which  were  sub- 
mitted on  the  argument,  it  is  plainly  manifest  that  the  brake- 
man  must  take  hold  of  something  with  his  left  hand,  or  he 
will  almost  inevitably  lose  his  balance,  and  fall  between  the 
engine  and  the  car.  As  has  been  seen,  the  defendant  provided 
nothing  devised  specially  to  be  held  on  to ;  nor  did  it,  by  any 
regulation,  direct  or  forbid  the  men  to  usje  some  particular 
part  of  the  engine  for  that  purpose.  As  was  to  be  expected, 
therefore,  the  men  used  whatever  they  found  convenient. 
Besides  the  figure  plate,  it  appears  from  the  evidence  that  use 
was  sometimes  made  of  the  bull  nose,  an  iron  casting  extend- 
ing from  the  bumper  beam  to  the  drawhead.  This,  however, 
was  about  on  a  level  with  the  waist,  and  for  that  reason  unsat- 
isfactory. The  same  is  true  of  the  slats  of  the  engine,  which 
are  below  the  bumper.  To  grasp  them  the  hand  would  get 
considerably  lower  than  where  the  pin  is  being  pulled.  The 
lamp  brackets  on  the  side  of  the  boiler  a  little  above  the  level 
of  the  figure  plate  have  been  used,  but  they  are  further  back, 
and  so  more  inconvenient,  unless  a  man  is  exceptionally  tall. 
The  same  difficulty  exists  with  regard  to  the  iron  sockets  that 
were  used  for  flags  on  the  brace  beam  of  the  engine.  It 
would  be  quite  a  long  reach :  impossible,  indeed,  for  a  man 
with  no  longer  reach  than  the  plaintiff.  The  braces  support- 
ing the  boiler  were  conveniently  located,  but  too  hot  to  hold. 
Three  witnesses,  brakemen,  were  examined,  besides  the  plain- 
tiff.    They  were  all  taller  men,  and  testified  that,  besides  the 
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figure  plate,  they  used  sometimes  one,  sometimes  another,  of 
these  appliances  for  a  hand  hold.  The  plaintiff,  however, 
finding  it  most  convenient  to  his  proportions,  usually  took 
hold  of  the  figure  plate.  It  appears,  then,  that  the  defendant 
set  this  engine  to  work  switching,  and  put  plaintiff  to  work  on 
it  at  a  place  where  defendant  knew  he  must  hold  on  to  some- 
thing. It  provided  no  special  hand  hold ;  it  directed  no  par- 
ticular projection  to  be  used  as  such;  it  forbade  no  such  use; 
it  maintained  on  its  engine  a  figure  plate,  adapted  for  use  as 
a  hand  hold,  and  so  located  that  a  man  of  plaintiff's  size  would 
find  it  the  most  convenient  thins:  to  take  hold  of.  There  was 
abundant  evidence  to  support  this  last  proposition ;  indeed, 
mere  inspection  of  the  photograph  would  seem  to  be  sufficient 
to  satisfy  any  intelligent  mind  that,  if  this  engine  were  used 
for  switching,  its  figure  plate  would  most  certainly  be  used 
for  a  hand  hold.  Knowing  it  would  be  so  used,  if  for  any 
reason  it  was  difficult  to  maintain  it  firmly  in  position,  or  to 
inspect  it,  the  defendant  might  have  prohibited  its  use  for 
that  purpose.  Not  having  done  so,  it  owed  a  duty  of  in- 
spection commensurate  with  the  purpose  which  it  must  be 
assumed  that  defendant  knew  it  was  subserving.  We  are  of 
the  opinion,  therefore,  that  it  was  error  to  take  the  case  from 
the  jury  when  plaintiff  rested.  There  was  enough  proved  to 
require  some  proof  from  defendant  as  to  what  inspection  there 
was  of  the  figure  plate.  The  judgment  is  reversed,  and  cause 
remanded  for  new  trial. 


Illinois  Cent.  R.  Co.  v.  West. 

{Court  of  Appeals  of  Kentucky,  Jan.  /8,  /go/.) 
[60  8.  W.  Rep.  290.] 

Impeachment  by  Jurors. — The  affidavits  of  jurors  as  to  what  occurred 
in  the  jury  room  will  not  be  received  to  impeach  their  verdict. 

Misconduct  of  Counsel  in  Argument. — Statements  of  counsel  in 
argument  as  to  why  they  had  brought  the  suit  as  it  was,  or  as  to  the 
amount  to  be  found  by  the  jury,  will  not  authorize  a  reversal,  unless 
there  was  a  palpable  abuse  of  discretion  by  the  court  in  refusing-  to  inter- 
fere. 

Authority  of  Brakemen  to  Eject  Trespasser  from  Train — Secret  In- 
structions to  Servant.* — As  the  master  is  liable  for  the  acts  of  his  serv- 
ant within  the  apparent  scope  of  the  business  intrusted  to  him, 
instructions  by  a  railroad  company  to  its  brakemen  not  to  expel 
trespassers  from  trains,  but  to  report  the  facts  to  the  conductor,  will 
not  relieve  the  company  from  liability  for  any  unnecessary  violence 
used  by  a  brakeman  in  ejecting-  a  trespasser,  and  this  rule  applies  to 
freight  trains  as  well  as  to  passenger  trains. 

Appeal  from  circuit  court,  Grayson  county. 

"Not  to  be  officially  reported." 

Action  by  Alexander  West  against  the  Illinois  Central  Rail- 
road Company  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

*See  notes  at  end  of  case. 
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J.  S.  Wortham  and  Pirtle  &  Trabue,  for  appellant. 
J.    C.    Graham,    Robt.     Kelley,    and  J.    P.    O'Meara,    for 
appellee. 

HOBSON,  J.  Appellee  recovered  in  the  court  below  dam- 
ages in  the  sum  of  $1,300  for  personal  iniuries  received,  as 
alleged,  by  reason  of  his  being  thrown  and  kicked  from  a 
moving  train  of  appellant  by  one  of  the  brakemen  employed 
on  it.  The  court  below  properly  refused  to  receive  the 
affidavits  of  two  of  the  jury  as  to  what  occurred  in  the  jury 
room  to  impeach  their  verdict.  The  proof  offered  showed 
an  improper  way  of  arguing  the  case  by  one  of  the  jurors  in 
the  jury  room,  but  it  is  well  settled  in  this  state  that  such 
proof  cannot  be  received. 

The  verdict  is  not  so  against  the  evidence  as  to  warrant  this 
court  in  reversing  the  judgment,  especially  after  the  excellent 
circuit  judge  who  presided  at  the  trial  has  approved  the  find- 
ing, and  refused  a  new  trial.  The  case  involved  only  the 
credibility  of  the  witnesses,  and,  as  they  were  seen  and  heard 
by  the  jury  as  well  as  the  circuit  judge,  we  cannot  interfere. 

This  court  has  often  refused  to  reverse  for  such  expressions 
as  were  used  by  counsel  for  appellee  in  arguing  the  case  as  to 
why  they  had  brought  the  suit  as  it  was,  or  as  to  the  amount 
to  be  found  by  the  jury,  for  the  reason  that  the  circuit  judge 
hears  all  that  is  said  on  both  sides,  and  has  a  wise  discretion 
in  such  matters,  and,  unless  this  discretion  is  palpably  abused, 
this  court  will  not  review  his  action.  A  reasonable  latitude 
must  be  allowed  circuit  courts  in  matters  of  this  character. 
The  amount  of  the  verdict  is  reasonable,  if  we  take  the  proof 
for  appellee  to  be  true,  and  this  is  evidently  the  view  the  jury 
took. 

It  is  earnestly  insisted  for  appellant  that  the  court  below 
erred  in  refusing  the  proof  offered  by  it  to  the  effect  that  its 
instructions  to  its  brakemen  were  not  to  expel  trespassers 
from  the  train,  but  report  the  facts  to  the  conductor,  and  that, 
the  act  of  the  brakeman  being  unauthorized,  appellant  is  not 
liable  for  the  consequences.     We  are  referred  by  appellant  to 
several  decisions  in  other  states  sustaining  its  contention,  but 
the  ruling  of  the  court  below  followed  the  decision  of  this  court 
in  Smith  v.  Railroad  Co.,  95  Ky.    11,   23  S.  W.  652,  22  L.  R. 
A.  72,  which  followed  Hoffman  v.  Railroad  Co.,  41  Am.  Rep. 
337;  and  the  case  of  Welsh  v.  Railroad  Co.  (N.  J.  Err.  &  App.i 
42  Atl.  736,  applies  the  same  rule.     The  Smith  Case  has  been 
followed  by  this  court  in  several  subsequent  cases,  and  rests, 
upon  the  elementary  principle  that  the  master  is  liable  for  the 
acts  of  his  servant  within  the  apparent  scope  of  the  business 
intrusted  to   him.     As  has  been  said :    "  Suppose  a  train  was 
standing  still,  and  a  trespasser  was  put  off  by  force  by  a  brake- 
man,  using  no  unnecessary  violence :  would  it  not  be  a  good 
defense  to  an  action  against  him  for  the  assault  that  he  was. 
brakeman,  and  did  the  act  complained  of  in  that  capacity, 
although  without  express  authority?    The  implied  authority- 


Am  &  Bug  TRESPASSERS  241 

RCas 

Notes 

in  such  a  case  is  an  inference  from  the  nature  of  the  business, 
and  its  actual  daily  exercise,  according  to  common  observation 
and  experience.' '  41  Am.  Rep.  339.  It  is  insisted  for  appel- 
lant that  these  cases  arose  where  brakemen  on  passenger 
trains  had  expelled  trespassers,  and  that  they  are  not  applica- 
ble to  freight  trains.  We  cannot  see  the  force  of  the  distinc- 
tion. It  is  the  duty  of  brakemen  on  a  freight  train,  no  less 
than  on  passenger  trains,  to  watch  the  train,  see  that  all  is 
right,  and  protect  the  property  of  the  company.  There  is  really 
more  necessity  for  his  acting  promptly  in  keeping  trespassers 
off  a  long  freight  train  in  many  cases  than  on  passenger  trains, 
where  the  conductor  is  more  accessible,  and  to  stop  the  train 
is  less  difficult.  Appellant  has  the  choice  of  its  servants  and 
the  power  to  control  them.  It  is  more  fitting  that  losses  sus- 
tained by  their  misconduct  in  the  management  of  its  business 
should  fall  upon  it  than  upon  third  parties,  who  get  upon 
these  flying  carriages,  and  are  thrust  off  by  the  servants  that 
the  company  has  placed  upon  them  to  watch  over  them.  In 
Thnrmanv.  Railroad  Co.  (Ky.)  34  S.  W.  893,  the  company 
was  held  liable  for  the  act  of  a  brakeman  in  knocking  a  tres- 
passer off  a  freight  train  with  a  rock  thrown  at  him ;  and  in 
Railroad  Co.  v.  Bernard  (Ky.)  37  S.  W.  841,  it  was  held  that 
the  act  of  a  brakeman  on  a  freight  train,  in  expelling  a  tres- 
passer, proper  care  being  used,  did  not  render  the  company 
liable;  but  in  that  case  the  correctness  of  the  rule  established 
by  the  previous  decisions,  where  proper  care  was  not  used,  is 
distinctly  reaffirmed.  It  seems  to  us  the  safety  of  human  life 
and  sound  public  policy  will  not  allow  the  railroad  company 
to  be  protected  in  cases  of  this  character  by  its  secret  instruc- 
tions to  its  brakemen.  According  to  appellee's  testimony,  he 
was  approached  by  the  brakeman,  and  the  payment  of  his  fare 
demanded.  He  expressed  willingness  to  pay  his  fare  to  the 
conductor,  and  asked  the  brakeman  to  bring  the  conductor. 
He  was  then,  unexpectedly,  suddenly  seized  by  the  brakeman, 
and  kicked,  and  thrown  from  the  train.  The  court  below,  by 
its  instructions,  followed  literally  the  ruling  of  this  court  in 
the  Smith  Case,  to  the  effect  that  if  the  act  of  the  brakeman 
was  malicious,  and  not  done  in  the  master's  interest  and  busi- 
ness, the  company  was  not  liable.     Judgment  affirmed. 

NOTES. 

Whether  Brakeman  Has  Implied  Authority  to  Eject  Trespassers  from 
Train. — The  authorities  on  this  subject  are  few  in  number,  and  are  con- 
flicting. In  the  following  cases  it  was  held  that  a  brakeman  has  such 
authority.  Hoffman  v.  New  York  Cent.  &  H.  R.  R.  Co.,  87  N.  Y.  25,  41 
Am.  Rep.  337 ;  Peck  v.  New  York  Cent.  &  H.  R.  R.  Co.,  8  Hun  286. 

In  Hoffman  v.  New  York  Cent.  &  H.  R.  R.  Co.,  supra,  the  court  said  : 
uIt  is  conceded  that  authority  in  a  conductor  to  remove  a  trespasser  in  a 
lawful  manner,  whether  conferred  by  the  rules  or  not  is  implied,  and  is 
incident  to  his  position.  We  think  the  same  concession  must  be  made 
in  respect  to  the  authority  of  a  brakeman  who  finds  a  trespasser  on  the 
platform  of  a  car.  His  duties  do  not  primarily  pertain  to  the  protection 
of  the  cars  against  intruders ;  but  he  is  a  servant  of  the  company  on 

21  (n  s)  A  &  E  R  Cas— 16 
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the  train  concerned  in  its  management,  and  fully  cognizant  of  the 
obvious  fact  that  intruders,  who  jump  upon  the  trains  for  a  ride,  without 
intention  of  becoming-  passengers,  are  wrongfully  there.  Suppose  a 
train  was  standing*  still,  and  a  trespasser  was  put  off  by  force  by  a 
brakeman,  using  no  unnecessary  violence,  would  it  not  be  a  good  defense 
to  an  action  against  him  for  the  assault,  that  he  was  brakeman,  and 
did  the  act  complained  of  in  that  capacity,  although  without  express 
authority?  The  implied  authority  in  such  a  case  is  an  inference  from 
the  nature  of  the  business,  and  its  actual  daily  exercise,  according  to 
common  observation  and  experience.  But  see,  Hughes  v.  New  York  A 
N.  H.  R.  Co.,  36  N.  Y.  Sup.  Ct.  222. 

Contra.— Marion  v.  Chicago,  R.  I.  A  P.  Ry.  Co.,  59  Iowa  428,  13  N. 
W.  Rep.  415 ;  International  A  G.  N.  R.  Co.  v.  Anderson,  82  Tex. 
516,  17  S.  W.  Rep.  1039.  In  the  last  case,  the  court  said:  "We 
fail  to  see  that  any  necessity  exists  for  conferring  authority  upon 
a  brakeman  to  eject  trespassers  from  the  cars.  The  conductor 
has  this  power,  and  it  is  to  be  presumed  power  also  to  call  to 
his  aid  the  other  servants  of  the  company  upon  the  train.  The  name 
'brakeman'  would  imply  that  it  is  the  principal  duty  of  that  serv- 
ant to  attend  to  the  brakes,  and  it  is  not  to  be  inferred  that  he  has 
control  over  the  train,  or  any  particular  car  or  set  of  cars.  Accordingly, 
we  find  it  distinctly  held  that  a  brakeman  has  no  implied  authority  to 
eject  trespassers  from  the  cars.  Coal  Co.  v.  Heeman,  86  Pa.  St.  418. 
We  have  found  no  case  which,  when  carefully  analyzed,  justifies  a  hold- 
ing that  a  brakeman  has  such  implied  authority.  We  conclude  that  for 
the  error  in  the  charge  quoted  the  judgment  must  be  reversed." 

Express  Authority.— In  Illinois  Cent.  R.  Co.  v.  King  (111.),  13 
Am.  A  Eng.  R.  Cas.,  N.  S.,  829,  it  was  held  that  defendant's 
brakeman  had  express  authority  to  eject  trespassers,  the  court, 
saying :  "The  liability  of  defendant  rests  upon  the  further  question 
whether  the  act  of  the  brakeman  was  in  the  course  of  his  employ- 
ment and  authority  as  a  servant  of  the  defendant.  If  he  was  acting 
within  the  scope  of  his  duty  and  employment,  the  defendant  would  be 
liable  for  his  act,  although  willful  and  malicious.  Railway  Co.  v. 
McMahon,  103  111.  485.  There  was  no  want  of  evidence  to  show  that 
the  brakeman  did  the  act  within  the  scope  of  his  duty.  He  testified  as 
follows :  'Our  instructions  are  to  stop  and  put  them  off,  if  we  find  some 
one  beating  their  way.  *  *  *  No,  sir ;  when  you  put  a  man  off  the 
train,  you  do  not  mean  that  you  jerk  him  off, — kick  him  off.  It  means 
that,  when  we  find  a  man  on  the  train,  we  instruct  him  that  he  can't 
ride,  and  he  gets  off.  That  is  as  far  as  our  directions  run,  as  brakemen.' 
This  evidence  shows  conclusively  that  it  was  within  the  scope  of  his 
directions  and  duties  to  put  trespassers  off  the  train."  See  also,  Louis- 
ville A  N.  R.  Co.  v.  Moss,  13  Ky.  Law  Rep.  684  ;  Smith  v.  Louisville  A 
N.  R.  Co.,  95  Ky.  11,  23  S.  W.  Rep.  652.  22  L.  R.  A.  72. 

Liability  for  Ejection  of  Trespassers  from  Railroad  Trains. — See  note, 
6  Am.  A  Eng.  R*  Cas.,  N.  S.,  59  et  seq. 

Liability  of  Railroad  Companies  for  Assaults  by  Employee. — See  exten- 
sive note,  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  442  et  seq. 


Upton  et  al.  v.  South  Carolina  &  G.  B.  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  April  2j9 1901 .) 

[38  S.  E.  Rep.  736.] 

Liability  for  Injury  to  Trespasser  on  Track— Discovery  by  Engineer — 
Lookout— Sufficiency  of  Evidence.*— Where  the  evidence  in  a  suit 
against  a  railroad  company  for  the  negligent  killing  of  one  loitering 

•As  to  the  duty  of  trainmen  to  trespassers  on  track,  see  Trudell  v. 
Grand  Trunk  Ry.  Co.  (Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  317,  and 
note,  322. 
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near  its  track  showed  beyond  question  that  deceased  must  have  been 
sitting-  on  defendant's  track  on  the  end  of  a  cross-tie,  but  failed  to  show 
that  the  engineer  discovered  deceased,  or  by  keeping-  a  reasonable  look- 
out could  have  discovered  him  there  in  an  apparently  helpless  condition, 
and  that  thereafter  he  failed  to  use  all  available  means  to  avoid  the 
injury,  a  motion  for  nonsuit  was  properly  granted. 

Apparent  Helplessness  of  Trespasser  on  Track —  Evidence. — In  a  suit 
against  a  railroad  company  for  the  negligent  killing  of  a  trespasser, 
evidence  that  deceased,  sitting  on  the  track  on  the  end  of  a  cross-tie,  had 
the  back  of  his  head  crushed  in,  an  L-shaped  wound  on  his  right  shoul- 
der, and  a  bruise  on  his  right  arm,  did  not  tend  to  prove  that  he  was 
in  an  apparently  helpless  condition  on  the  approach  of  the  train. 

Second  Defense — Admission  of  Allegations. — The  complaint  in  a  suit 
against  a  railroad  company  for  the  negligent  killing  of  a  trespasser 
alleged  that  deceased  was  sitting  on  the  track  on  the  end  of  a  cross-tie, 
asleep,  with  his  head  and  body  bowed  forward.  The  answer  denied 
particularly  such  allegation,  but  in  the  second  defense  averred  that 
deceased  was  negligent  in  sitting  down  on  the  end  of  a  cross-tie,  "as 
alleged  in  the  complaint,"  and  where  the  defendant's  servants  could 
not,  by  due  diligence,  have  discovered  his  dangerous  position,  and  that 
he  was  further  negligent  in  sitting  down  and  falling  asleep  in  such  a 
dangerous  position.  Held%  that  such  second  defense  could  not  be  con- 
strued to  be  an  unqualified  admission  of  such  allegation  of  the  com- 
plaint. 

Appeal  from  superior  court,  McDowell  county;  Timberlake, 
Judge. 

Action  by  T.  L.  Upton  and  others  against  the  South  Caro- 
lina &  Georgia  Extension  Railway  Company.  From  a  jude- 
ment  of  nonsuit,  plaintiffs  appeal.     Affirmed. 

Justice  &  Pless  and  J.  T.  Perkins,  for  appellants. 
P.  J.  Sinclair,  for  appellee. 

MONTGOMERY,  J.  The  intestate  of  the  plaintiff  was 
killed  by  a  train  of  the  defendant,  which  was  moving  north- 
wardly towards  Marion  from  Thermal  City,  at  about  8  o'clock 
of  the  night  of  the  24th  of  March,  1900.  There  was  no  wit- 
ness to  the  occurrence.  It  is  alleged  in  the  complaint  that  the 
intestate  was  "sitting  on  the  track  on  the  end  of  a  cross-tie, 
asleep,  with  his  head  and  body  bowed  forward,  and  his  back 
to  the  track  and  to  the  west,  and  in  an  apparently  unconscious 
and  helpless  condition. ' '  The  evidence  introduced  by  the 
plaintiff — to  be  taken  as  true,  because  at  its  close  his  honor 
granted  the  motion  made  by  the  defendant  for  judgment  as  of 
nonsuit  and  for  dismissal  of  the  action — disclosed  the  follow- 
ing facts:  The  intestate,  about  two  hours  before  his'death, 
was  seen  to  be  about  half  drunk,  but  able  to  handle  himself 
all  right,  as  one  of  the  witnesses  said.  He  was  found  about 
an  hour  after  he  was  killed,  lying  along  the  east  side  of  the 
track,  on  his  right  side,  with  his  face  turned  to  the  cross-ties, 
three  or  four  inches  off,  his  head  towards  Marion,  and  his 
feet  towards  the  south,  a  foot  from  the  ties.  On  either  side 
of  one  of  the  cross-ties  there  was  a  shoe  print  on  the  soft 
ground,  the  heels  toward  the  iron,  and  the  soles  projecting 
beyond  the  cross-ties  a  few  inches.  When  the  body  was  found, 
the  feet  were  the  distance  of  the  width  of  a  cross-tie  from  the 
tie  on  which  he  apparently  had  been  sitting.     The  back  of  the 
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head  was  crushed  in,  the  wound  being  ostensibly  about  two 
inches  long  and  an  inch  wide,  the  blood  and  brains  oozing 
out.  There  was  a  bruise  on  the  right  shoulder  five  inches 
long  in  the  shape  of  an  L,  and  a  bruised  place  on  the  right 
arm  about  three  fingers  wide.  The  wheels  had  not  run  over 
the  intestate,  nor  had  the  body  been  dragged  by  the  train. 
One  of  the  witnesses,  after  describing  the  various  parts  of  the 
machinery  and  the  attachments  of  the  engines  and  cars,  in 
answer  to  a  question  by  the  counsel  of  plaintiff  as  to  what 
part  of  a  man's  body  would  be  struck  and  what  would  strike 
him  if  he  was  sitting  on  the  end  of  the  cross-tie  with  his 
feet  on  each  side  and  his  face  from  the  track,  stated:  "I 
know  he  would  be  struck  on  the  upper  part  of  his  body, 
about  the  head  or  shoulders.  It  would  depend  a  great  deal  on 
where  he  was  sitting  on  the  ties,  and  what  position  he  was 
in,  where  he  would  be  struck.  I  think  it  possible  a  man  sit- 
ting on  the  end  of  a  tie,  if  he  was  humped  away  over,  perhaps- 
it  would  not  strike  him ;  but,  if  he  was  sitting  in  anything  like 
an  upright  position,  I  don't  believe  he  could  sit  there  without 
being  hit."  The  same  witness  also  said  that  that  part  of  the 
train  which  was  lowest — the  machinery — would  strike  him,  and 
that  the  boxes  which  hold  the  axles  were  the  lowest  parts  of  the 
machinery,  but  that  they  did  not  project  as  far  as  the  steps ; 
that  he  could  hardly  tell  what  would  strike  him  first.  "I 
would  think  that  the  step  would,  if  it  came  on  first.  There 
are  parts  of  the  engine  though  that  come  before  the  steps." 
The  complaint  and  answer  were  also  put  in  evidence. 

We  do  not  see  any  error  in  the  granting  of  the  motion  by  his 
honor.  As  we  have  said,  there  was  no  eyewitness  to  the 
occurrence,  and  it  was  an  hour  or  more  after  the  intestate  was 
killed  before  the  body  was  found.  The  allegation  in  the  com- 
plaint, then,  was  purely  theoretical  as  to  the  position  of  the 
intestate  when  he  was  struck,  and  there  was  nothing  in  the . 
evidence  going  to  prove  the  allegation  of  the  complaint  that 
the  intestate  was  sitting  on  the  track  on  the  end  of  a  cross-tie, 
asleep,  with  his  head  and  body  bowed  forward.  The  evidence 
shows  beyond  question,  from  the  nature  of  the  wounds  and 
the  testimony  as  to  the  shoe  prints,  that  the  intestate  was  not 
standing  when  he  was  struck ;  that  he  was  not  between  the 
rails  or  lying  down,  but  that  he  must  have  been  sitting.  If, 
then,  hfe  was  struck  while  in  the  position  in  which  he  was 
alleged  to  have  been  in  the  complaint,  he  was  guilty  of  neg- 
ligence in  placing  himself  in  such  a  perilous  situation.  Arro- 
wood  v.  Railroad  Co.,  126  N.  C.  629,  36  S.  E.  151;  McAdoo 
v.  Railroad  Co.,  105  N.  C.  140,  11  S.  E.  316.  And  if  he  was 
awake,  and  sat  down  on  the  cross-tie  to  rest,  or  for  any  other 
purpose,  and  was  stricken  by  a  moving  engine,  his  refusal 
or  failure  to  keep  a  sharp  lookout,  and  to  "get  off  the  track 
on  the  approach  of  the  engine,  was  a  negligent  act  on  his 
part.  Norwood  v.  Railroad  Co.,  111  N.  C.  236,  16  S.  E.  4; 
Wycoff  v.  Railroad  Co.,  126  N.  C.  1152,  37  S.   E.  999;  Flake 
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v.  Railroad  Co.,  125  N.  C.  744,  35  S.  E.  400.  The  intestate 
having  been  negligent,  before  a  recovery  can  be  had  against 
the  defendant  on  the  ground  of  its  negligence  in  not  availing 
itself  of  "the  last  clear  chance,' '  it  must  be  shown  by  the 
plaintiff  by  proper  evidence  not  simply  that  the  intestate  was 
on  the  track  in  the  way  of  the  engine,  but  that  he  was  there 
apparently  asleep,  or  in  other  helpless  condition,  and  that  the 
engineer  had  discovered  his  situation,  or  by  keeping  a  rea- 
sonable watchout  could  have  discovered  it  in  time  to  have 
prevented  the  injury,  and  that,  after  he  had  discovered  it,  or 
could  by  proper  watchfulness  have  had  reasonable  ground  to 
believe  that  such  was  the  condition  of  the  intestate,  he  failed 
to  use  all  available  means  to  prevent  the  injury.  Norwood 
v.  Railroad  Co.,  in  N.  C.  236,  16  S.  E.  4.  There  is  no  pre- 
sumption in  this  state  of  negligence  against  railroad  com- 
panies upon  simple  proof  of  injuries  or  death  caused  by  their 
trains.  We  will  now  refer  to  the  character  of  the  evidence 
offered  by  the  plaintiff.  A  description  of  the  wounds,  as 
given  by  the  witnesses  and  recited  in  this  opinion,  throws  no 
fight  upon  the  position  of  the  intestate  when  he  was  struck, 
except  that  he  was  sitting  on  the  end  of  a  cross-tie  with  his 
face  from  the  track.  Neither  does  the  nature  or  location  of 
the  wounds,  nor  the  evidence  of  Sheriff  Neal  in  describing  the 
machinery  and  the  appliances  of  the  engine  and  cars,  tend  in 
the  least  to  prove  what  particular  part  of  the  engine  or  coaches 
or  their  appliances  struck  him.  The  testimony  of  Thomas 
Upton,  a  witness  of  the  intestate,  that  "there  was  a  wound  on 
the  right  shoulder,  in  the  shape  of  an  L,  over  five  inches  long, ' ' 
furnished  an  argument  to  counsel  that  that  evidence  ought  to 
have  been  submitted  to  the  jury  as  tending  to  prove  that  the 
intestate  was  struck  by  one  of  the  steps  of  the  coaches.  It 
did  not  reach  to  the  height  of  evidence.  There  was  nothing 
brought  out  to  show  the  size,  shape,  or  length  of  the  steps, 
or  how  far  they  projected,  or  what  part  of  them  might  have 
struck  the  intestate's  shoulder.  And,  if  there  had  been  such 
testimony,  it  would  have  been  no  proof  as  to  the  position  of 
the  intestate,  except  that  he  was  sitting.  In  truth,  there  is 
nothing  in  the  evidence  in  the  least  going  to  show  that  the 
head  or  shoulders  of  the  intestate  were  bowed  or  lowered  as 
he  sat  on  the  ties,  and  that  fact  was  necessary  to  be  proved 
before  the  defendant  could  be  shown  negligent,  in  view  of  the 
law  which  we  have  announced  as  governing  this  case.  In 
reference  to  that  part  of  the  evidence  consisting  of  the  com- 
plaint and  answer,  it  was  contended  by  the  plaintiff's  counsel 
that  the  second  defense  interposed  by  the  defendant  was  an 
admission  of  that  part  of  the  seventh  allegation  of  the  com- 
plaint in  which  it  was  alleged  that  the  intestate  was  sitting 
on  the  track,  on  the  end  of  a  cross-tie,  asleep,  with  his  head 
and  body  bowed  forward.  The  pleader  had,  in  the  first  de- 
fense, emphatically  denied  with  great  particularity  each  and 
every  charge  in  allegation  7  of  the  complaint;  and  it  was 
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especially  denied  that  the  intestate's  head  and  body  were 
bowed  forward,  and  that  he  was  asleep,  or  in  an  apparently 
helpless  condition.  In  the  second  defense,  the  defendant 
avers  that  the  intestate  was  negligent  in  sitting  down  on  the 
end  of  a  cross-tie,  as  alleged  in  the  complaint,  and  in  a  place 
plainly  hazardous,  and  where  the  defendant's  servants  could 
not,  by  due  diligence,  have  discovered  his  dangerous  position : 
and  that  he  was  further  negligent  in  sitting  down  and  falling 
asleep  in  such  a  dangerous  position,  placing  himself  thereby 
in  such  a  situation  as  to  be  unable  to  see  or  hear  the  train. 
If  these  defenses  are  contradictory,  such  a  course  of  pleading 
is  permissible  under  section  245  of  the  Code.  But  the  second 
defense  may  be  considered  as  a  plea  of  the  contributory 
negligence  of  the  plaintiff,  although  that  plea  was  not  nec- 
essary to  be  made  in  this  action,  because  the  complaint  stated 
facts  which  in  law  constituted  negligence  on  the  part  of  the 
plaintiff,  and  there  was  no  negligence  imputed  in  the  com- 
plaint to  the  defendant,  except  that  it  had  the  "last  clear 
chance"  to  avoid  killing  the  intestate,  and  failed  to  stop  the 
train  in  time  to  prevent  his  death.  We  think,  taking  the 
answer  together,  that  it  cannot  be  construed  to  be  an  admis- 
sion without  qualification  of  the  seventh  allegation  of  the  com- 
plaint.    No  error. 

Illinois  Cent.  R.  Co.  v.  Crockert. 

{Supreme  Court  of  Mississippi,  Jan.  14,  /go/.) 

[29  So.  Rep.  162.] 

Railroads — Person  on  Track — Duty  to  Look  and  Listen — Contributory 
Negligence  *— Plaintiff,  a  boy  of  14,  testified  that  the  train  by  which  he 
was  injured  had  been  on  only  a  week,  and  usually  ran  in  on  the  switch 
to  pass  another  train,  and  that,  if  it  did  not  take  the  switch,  it  kept  on 
the  main  line  to  the  depot,  and  that  on  the  night  of  the  injury  he  was 
going  on  the  switch  to  the  depot,  and,  noticing  the  train  did  not  stop  at 
the  switch,  he  supposed  it  was  on  the  main  track,  and  kept  on  the  switch, 
and  was  run  over  and  injured  ;  but  that  he  did  not  look  to  see  on  which 
track  it  was.  Plaintiff  refused  to  answer  the  question  if  all  of  defend- 
ant's trains  stopped  at  the  switch.  Held,  that  plaintiff  was  guilty  of 
contributory  negligence. 

Appeal  from  circuit  court,  Panola  county ;  Z.  M.  Stephens, 
Judge. 

"To  be  officially  reported. " 

Action  by  Raymond  Crockert,  by  next  friend,  against  the 
Illinois  Central  Railroad  Company.  From  an  order  denying 
a  new  trial,  and  from  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.     Reversed. 

The  Illinois  Central  Railroad  runs  north  and  south  nearly 
through  the  center  of  the  town  of  Sardis,  in  Panola  county. 
On  the  west  side  of  the  track  there  are  some  residences  front- 

*See  Southern  Ry.  Co.  v.  Barfield  (Ga.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.f 
702,  and  foot-note. 
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ing  the  tracks,  in  one  of  which  appellee  lives,  and  has  lived 
all  his  life.  Several  hundred  feet  south  of  the  Crockert  resi- 
dence, and  on  the  east  side  of  the  railroad,  is  the  railroad 
depot.  For  some  distance  north  of  the  depot  there  were  three 
tracks,  the  main  line  and  an  east  and  a  west  side  track. 
There  was  a  path  leading  from  plaintiff's  home  to  the  rail- 
road tracks  and  crossing  them,  and  there  was  a  path  used  by 
the  public  to  a  considerable  extent  between  the  main  line  and 
the  east  side  track.  On  the  night  of  November  25,  1898, 
plaintiff,  a  boy  14  years  and  5  months  old,  started  from  his 
home  south  to  the  depot  on  the  railroad,  and  was  caught  by 
a  train  known  as  the  "Batesville  Accommodation,"  and  his 
foot  run  over  and  crushed.  On  the  trial,  plaintiff  testified 
that  the  Batesville  Accommodation  had  been  on  about  a  week, 
and  that  it  usually  met  the  north-bound  Vestibule  at  Sardis ; 
that  there  was  a  switch  north  of  his  home,  and  that  it  was 
the  custom  of  the  Batesville  Accommodation  to  stop  at  that 
switch,  and  go  in  on  the  side  track,  and  wait  until  the  Vesti- 
bule passed,  but  sometimes  it  did  not  meet  the  Vestibule  at 
Sardis,  and  on  such  occasions  it  did  not  stop  at  the  switch  at 
all,  but  go  down  the  main  line  to  the  depot  before  it  stopped ; 
that  on  the  night  of  the  injury  he  started  from  his  home  to  go 
to  the  depot,  and  that  when  he  got  to  the  railroad  tracks  he 
noticed  that  the  Batesville  Accommodation  was  at  the  switch, 
and  that  it  did  not  stop  there  at  all,  but  was  coming  on  down 
the  track,  and  that  he  supposed  it  was  on  the  main  line,  as 
it  usually  was  when  it  did  not  stop  at  the  switch,  and,  think- 
ing so,  he  did  not  attempt  to  cross  the  main  line,  as  he  did 
not  want  to  go  in  front  of  the  train,  but  started  in  a  run  -down 
the  west  side  track,  and  had  gone  only  a  short  distance  when 
he  was  struck  by  the  train,  and  his  foot  was  run  over  and 
crushed;  that  when  he  got  to  the  railroad  track  he  did  not 
stop  to  look  and  see  which  track  the  train  was  on,  but  just 
went  running  down  the  west  track,  and  that  it  was  a  dark 
night  On  his  direct  examination  he  was  asked  if  it  was  the 
general  custom  of  the  railroad  company  to  stop  its  trains  be- 
fore taking  the  switch,  and  he  answered,  "Yes."  He  was 
then  asked  if  it  was  the  custom  to  stop  all  the  trains.  There 
was  no  answer  to  this  question.  There  was  a  verdict  and 
judgment  for  the  plaintiff.  Defendant's  motion  for  a  new 
trial  was  overruled,  and  it  appealed. 

Mayes  &  Harris,  for  appellant. 

A  W.  Shands  and  Alexander  &  Alexander,  for  appellee. 

WHITFIELD,  C.  J.  It  is  impossible  to  support  this  ver- 
dict even  on  the  plaintiff's  own  testimony.  He  was  plainly 
guilty  of  contributory  negligence.  He  says  the  Batesville 
Accommodation  had  been  on  only  a  week,  and,  when  asked 
whether  all  trains  stopped  at  the  switch,  did  not  answer  at  all. 
This  is  utterly  unsatisfactory  evidence  of  a  general  custom. 
It  is  true,  he  was  only  14  years  and  5  months  old.  But  he 
was  a  bright  boy,  thoroughly  familiar  with  the  location  and 
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the  movement  of  all  trains.  Making  all  due  allowance  for  his 
age,  it  is  obvious  that  he  was  mature  enough  and  had  discre- 
tion enough  to  make  him  plainly  chargeable  with  contributory 
negligence  on  his  own  testimony.  The  mere  existence  of  the 
custom — if  it  had  been  satisfactorily  shown — to  stop  at  the 
switch,  would  not  relieve  him  of  the  duty  of  relying  as  well  on 
his  own  prudence  and  use  of  ordinary  care  as  on  the  custom. 
He  was  still  bound  to  the  use  of  his  senses,  and  could  not, 
while  plainly  discarding  their  use,  recover  on  the  mere  ground 
that  the  appellant  had  violated  its  rule ;  such  violation  not 
being  willful,  but  merely  negligent.     Reversed  and  remanded. 


Mankey  v.  Chicago,  M.  &  St.  P.  Rv.  Co. 

{Supreme  Court  of  South  Dakota,  May  4,  iooi.) 
[85  N.  W.  Rep.  1013.] 

Railroads  — Animals  —  Injuries  on   Track  —  Negligence  —  Proximate 

Cause.*— Comp.  Laws,  §  3016,  provides  that,  whenever  a  railroad  train 
approaches  any  crossing,  a  bell  shall  be  rung  or  a  whistle  blown,  and 
that,  in  case  of  neglect,  the  railroad  shall  be  liable  for  damages  sus- 
tained by  any  person  by  reason  of  such  neglect.  Held,  that  where  a 
horse  was  injured  by  being  run  into  by  a  train  between  a  whistling  post 
and  a  crossing,  and  no  statutory  signals  were  given,  there  could  be  no 
recovery  for  the  injury,  in  the  absence  of  evidence  that  such  failure  was 
the  cause  of  the  injury. 

Appeal  from  circuit  court,  Clark  county;  Julian  Bennett, 
Judge. 

Action  by  Thomas  Mankey  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

George  R.  Farmer  and  S.  H.  Elrod,  for  appellant. 
S.  A.  Keenan,  for  respondent. 

CORSON,  J.  This  was  an  action  brought  by  the  plaintiff 
to  recover  of  the  defendant  the  value  of  a  horse  alleged  to 
have  been  injured  through  the  negligence  of  the  defendant. 
The  facts  may  be  briefly  summarized  as  follows:  On  November 
23,  1898,  the  plaintiff,  who  lived  about  100  rods  easterly  from 
the  defendant's  railroad,  on  the  line  extending  from  the  city  of 
Madison  to  Bristol,  was  the  owner  of  a  span  of  horses,  which 
upon  the  morning:  of  that  day  were  turned  out  upon  the  prairie. 
On  the  following  morning  the  plaintiff  discovered  one  of  them 
about  75  feet  east  of  the  railroad  track,  with  one  leg  cut  off 
and  hanging  only  by  the  skin.  Blood  and  hair  were  found 
along  the  ends  of  the  ties  for  some  distance,  and  it,  is  con- 
tended that  there  was  evidence  from  which  the  jury  might 
properly  find,  as  it  did,  that  the  injurv  was  caused  by  a 
passenger  train  of  the  defendant  running  from  Madison  north- 

♦See  generally,  Louisville  &  N.  R.  Co.  v,  Penrod's  Adm'r  (Ky.),  17  Am. 
&  Eng.  R.  Cas.,  N.  S.,  759,  and  foot-note. 
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erly  to  Bristol,  and  passing  plaintiff's  place  between  8  and  9 
in  the  evening.  The  injury  to  the  horse  was  such  as  to  neces- 
sitate its  being  killed.  The  presumption  of  negligence  aris- 
ing from  the  injury  to  the  horse  was  overcome  by  the  defend- 
ant by  proof  that  the  train  was  in  good  order,  and  properly 
equipped,  and  that  neither  the  engineer,  fireman,  nor  any  other 
person  connected  with  the  service  saw  the  horse  prior  to  its 
injury,  and  they  had  no  knowledge  that  it  had  been  injured 
until  the  train  returned,  on  the  following  morning.  To  rebut 
this  evidence,  the  plaintiff  proved  that  the  place  where  the 
horse  was  found  so  injured  was  about  7 SO  feet  south  of  the 
second  highway  crossing  north  of  Garden  City,  and  gave  evi- 
dence tending  to  prove  that  no  whistle  was  sounded  at  the 
whistling  post  for  that  crossing  or  between  the  same  and  the 
crossing.  At  the  close  of  all  the  evidence  the  defendant  moved 
the  court  to  direct  a  verdict  in  its  favor  on  the  ground  that 
there  was  no  evidence  tending  to  show  negligence  on  the  part 
of  the  defendant  causing  the  injury,  and  no  question  of  fact  to 
be  determined  by  the  jury.  This  motion  was  denied,  verdict 
and  judgment  rendered  in  favor  of  the  plaintiff,  and  the  defend- 
ant appeals. 

The  following  questions  were  submitted  to  the  jury  and 
answers  returned:  (1)  "Was  the  plaintiffs  horse  killed  through 
the  negligence  of  the  defendant?  Ans.  Yes.  (2)  If  your 
answer  be  'Yes,'  in  what  did  the  negligence  consist?  Ans. 
The  negligence  of  the  defendant  consisted  in  not  using  proper 
care  and  diligence  in  the  blowing  of  the  whistle  at  the  second 
crossing  north  of  Garden  City  on  the  night  of  the  23d  day  of 
November,  1898. M 

It  is  contended  on  the  part  of  the  defendant  that  there  was 
no  evidence  to  support  either  of  these  findings.  The  engineer 
testified  that  there  was  nothing  in  or  about  the  engine  or  pilot 
to  indicate  that  it  had  struck  any  animal,  and  that  the  horse 
could  not  have  been  struck  by  the  engine  without  his  being 
made  aware  of  the  fact  by  the  jar  of  the  engine.  The  only 
evidence  tending  to  prove  that  the  horse  was  directly  struck 
by  the  train  was  the  breaking  of  a  guard  piece  on  the  steps 
of  the  mail  car,  at  which  point  were  found  hair  and  other 
marks  of  striking  an  animal,  and  the  blood  and  hair  on  the 
ends  of  the  ties.  No  one,  so  far  as  the  evidence  discloses, 
saw  the  accident,  and  it  was  not  shown  how  the  injury  in  fact 
occurred.  It  will  thus  be  seen  that,  independently  of  the  pre- 
sumption of  negligence,  there  was  no  proof  of  any  negligence 
on  the  part  of  the  defendant  that  directly  caused  the  injury, 
or  from  which  the  jury  could  have  reasonably  inferred  negli- 
gence. 

It  is  contended  on  the  part  of  the  plaintiff  that,  there  being 
evidence  tending  to  prove  that  defendant  failed  to  blow  its 
whistle  or  ring  its  bell,  as  provided  by  section  3016,  Comp. 
Laws,  that  omission  constitutes  negligence  per  se,  and  fully 
justified  the  special  verdict  of  the  jury,  and  also  its  general 
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verdict.  The  section  referred  to  reads  as  follows :  "A  bell 
at  least  thirty  pounds  weight,  or  a  steam  whistle,  shall  be 
placed  on  each'  locomotive  engine,  and  shall  be  rung  or 
whistled  at  the  distance  of  at  least  eighty  rods  from  the  place 
where  the  said  railroad  shall  cross  any  other  road  or  street, 
and  be  kept  ringing  or  whistling  until  it  shall  have  crossed 
said  road  or  street,  under  a  penalty  of  fifty  dollars  for  every 
neglect,  to  be  paid  by  the  corporation  owning  the  railroad, 
*  *  *  and  also  be  liable  for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such  neglect. "  It  will 
be  noticed  that,  in  addition  to  the  penalty  prescribed  by  the 
section,  the  defendant  shall  "be  liable  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason  of  such  neglect.1 ' 
It  is  not  sufficient,  therefore,  to  show  that  the  defendant  neg- 
lected to  comply  with  the  provisions  of  the  statute,  but  there 
must  be  evidence  tending  to  prove  that  the  injury  was  caused 
by  such  neglect.  The  evidence  in  this  case  fails  to  show 
any  evidence  tending  to  prove  that  the  horse  was  injured  by 
reason  of  the  neglect  of  the  defendant  to  ring  the  bell  or  sound 
the  whistle,  as  prescribed  bv  the  statute,  or  any  fact  from 
which  a  jury  could  reasonably  infer  that  such  failure  caused 
the  injury. 

The  decisions  of  the  courts  under  similar  statutes  are  not 
in  entire  harmony,  and  no  useful  purpose  would  be  served  by 
an  attempt  to  review  them ;  but  the  general  rule  laid  down 
seems  to  be  that,  unless  the  failure  to  comply  with  the  statute 
in  some  manner  contributes  to  the  injury  complained  of,  the 
railroad  company  is  not  liable.  In  other  words,  there  must 
be  some  connection  between  the  failure  to  comply  with  the  stat- 
ute and  the  injury,  and  this,  like  any  other  fact  in  the  case, 
must  be  proven  by  evidence,  or,  at  least,  there  must  be  evi- 
dence from  which  the  jury  may  reasonably  draw  the  inference 
that  the  neglect  of  duty  was  the  cause  of  the  injury.  Railway 
Co.  v.  Stebbing,  62  Md.  504;  Hayes  v.  Railroad  Co.,  11 1  U. 
S.  228,  4  Sup.  Ct.  369,  28  L.  Ed.  410;  Railway  Co.  v.  Black- 
man,  63  111.  117;  Railway  Co.  v.  McDaniels,  63  111.  122;  Pipe 
v.  Railroad  Co.  (C.  C.)  39  Fed.  7154;  Bell  v.  Railway  Co.,  72 
Mo.  58;  Evans  v.  Railroad  Co.,  62  Mo.  57;  Railway  Co.  v. 
Taylor,  104  Pa.  306;  Holman  v.  Railroad  Co.,  62  Mo.  562; 
Wallace  v.  Railway  Co.,  74  Mo.  594.;  Railway  Co.  v.  Pierce, 
33  Kan.  61,  5  Pac.  378;  Reynolds  v.  Railway  Co.,  16  C.  C.  A. 
435.  69  Fed.  808,  29  L.  R.  A.  695;  Blankenship  v.  Railway 
Co.,  15  Tex.  Civ.  App.  82,  38  S.  W.  216;  Railway  Co.  v. 
Parker  (Tex.  Civ.  App.)  37  S.  W.  973,  46  S.  W.  280:  Railroad 
Co.  v.  Burke,  93  Ga.  319,  20  S.  E.  318.  In  Wallace  v.  Railway 
Co.,  supra,  the  supreme  court  of  Missouri,  speaking  upon  this 
subject,  savs :  "neither  does  the  failure  to  ring  the  bell  or  sound 
the  whistle  constitute  negligence  per  se;  there  must  appear 
to  be  some  necessary  connection  between  the  failure  and  the 
injury."  In  Holman  v.  Railroad  Co.,  supra,  it  appears  from 
the  opinion  that  the  plaintiff,  to  maintain  the  issues  on  his 
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part,  introduced  evidence  tending  to  show  that  the  bell  was 
not  rung  nor  the  whistle  sounded,  and  the  court  says:  "The 
damage  must  be  shown  to  be  the  result  of  the  negligence ;  that 
is,  the  negligence  must  first  be  shown,  and  this  fact  must  be 
supplemented  by  testimony  tending  to  show  that  the  negli- 
gence occasioned  the  damage.  *  *  *  In  the  case  at  bar 
no  such  testimony  was  offered ;  but  two  facts  were  shown  to 
fix  the  defendant's  liability, — the  failure  to  give  the  required 
signal  at  the  crossing,  and  the  killing.  No  fact  was  shown 
tending  to  connect  the  two.  If  the  plaintiff  can  recover  on 
the  evidence  embodied  in  the  bill  of  exceptions,  it  must  be 
because  it  is  only  necessary  for  the  jury  to  find  the  killing  of 
the  animal  on  the  highway  and  the  failure  to  ring  the  bell 
or  sound  the  whistle,  for  there  is  no  testimony  from  which 
they  can  find  more.  But  this,  as  we  have  seen,  is  not 
sufficient.  Upon  the  case  made,  it  was  the  duty  of  the  court 
to  declare,  as  a  matter  of  law,  that  the  plaintiff  was  not 
entitled  to  recover."  So  we  may  say  in  the  case  at  bar, 
after  a  careful  examination  of  the  evidence,  the  only  facts 
proven  were  that  the  horse  was  injured  by  the  defendant's 
train,  and  that  the  defendant  neglected  to  ring  the  bell  or 
sound  the  whistle  as  provided  by  the  statute.  Clearly,  there- 
fore, there  was  no  sufficient  evidence  to  warrant  the  court  in 
submitting  the  case  to  the  jury,  or  the  jury  in  finding  either 
the  special  or  the  general  verdict.  Neither  the  special  findings 
nor  the  general  verdict  of  the  jury  were  based  upon  any  evi- 
dence tending  to  prove  that  the  neglect  of  the  defendant  to 
comply  with  the  provisions  of  the  statute  caused  the  injury, 
or  from  which  any  inference  could  reasonably  be  drawn  that 
such  was  the  case.  It  is  true  that  the  failure  on  the  part  of 
the  company  to  ring  the  bell  or  sound  the  whistle  may  in  some 
manner  have  tended  to  cause  the  injury,  but  the  finding  of  the 
jury  must  have  necessarily  been  based  upon  pure  conjecture. 
As  this  court  said  in  the  case  of  Harison  v.  Railway  Co.,  6  S. 
D.  ioo,  60  N.  W.  405:  "There  must  be  something  more  than 
a  mere  probability  *  *  *  that  the  killing  was  caused  by 
defendant's  negligence;  that  is,  facts  and  circumstances  must 
be  shown  sufficient  to  bring  conviction  to  fair-minded  men, 
without  resorting  to  a  mere  conjecture  or  uncertain  and  in- 
conclusive inferences."  Railroad  Co.  v.  Phipps,  48  Neb.  493, 
67  N.  W.  441 ;    Railway  Co.  y.  Taylor,  supra. 

Assuming,  therefore,  that  the  failure  to  rinc  the  bell  or  sound 
the  whistle  was  proven  bv  the  preponderance  of  the  evidence, 
yet,  as  was  said  by  the  supreme  court  of  Missouri,  this  fact, 
of  itself,  was  not  sufficient  to  show  that  the  injury  was  the 
result  of  this  failure.  In  other  words,  it  must  be  shown  that 
the  damage  was  the  result  of  such  negligence.  The  judgment 
of  the  court  below  is  reversed,  and  a  new  trial  granted. 
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Gray  et  ah  v.  Chicago,  M.  &  St.- P.  R.  Co.  et  al. 

(Supreme  Court  of Illinois ,  Feb.  20,  zoo/.) 
[59N.E.Rep.  950.] 

Passenger  Trains. — That  a  train  carries  milk  as  well  as  passengers, 
does  not  deprive  it  of  its  character  as  a  passenger  train,  within  provision 
of  deed  that  passenger  trains  should  stop  at  a  certain  station. 

Same — Accommodation  Trains.* — Whether  or  not  a  passenger  train  is 
an  accommodation  train  is  not  a  subject  of  expert  testimony. 

Same — Same. — A  passenger  train  made  regular  stops  at  all  stations 
for  a  distance  of  51  miles,  the  last  stop  being  about  10  miles  from  its 
destination,  and  in  the  last  10  miles  it  passed  four  stations  without  stop- 
ping. Held%  that  whether  or  not  it  lost  its  character  as  an  accommodation 
train,  and  became  a  through  train,  after  its  last  stop,  before  reaching 
its  destination,  was  for  the  jury. 

Deed  of  Right  of  Way— Condition — Stoppage  of  Trains. — A  condition 
in  a  deed  of  land  for  a  railroad  right  of  way  that  the  company  should 
stop  all  its  accommodation  passenger  trains  at  the  point  thereon  where 
its  passenger  depot  was  then  located  on  the  premises  continues  so  long 
as  the  grantee  holds  and  uses  the  land. 

Same — Same — Same — Public  Policy. — A  condition  in  a  deed  of  land 
for  a  railroad  right  of  way  is  not  opposed  to  public  policy  because  com- 
pelling all  accommodation  trains  to  stop  at  a  depot  on  such  right  of 
way. 

Ejectment — Evidence — Consideration  of  Conveyance. — In  ejectment, 
the  consideration  of  a  conveyance  on  which  a  party  relies  is  not  a  proper 
subject  of  inquiry. 

Appeal  from  superior  court,  Cook  county ;  F.  Q.  Ball,  Judge. 

Ejectment  by  George  L.  Gray  and  others  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  as  sep- 
arately incorporated  in  both  Illinois  and  Wisconsin.  From  a 
judgment  for  defendants,  plaintiffs  appeal.     Reversed. 

Rubens,  Dupuy  &  Fischer,  for  appellants. 
Charles  B.  Keeler,  for  appellees. 

CARTWRIGHT,  J.  John  Gray  owned  the  E.  i  of  the  N. 
W.  i  of  section  22,  in  township  40,  range  13,  in  Cook  county, 
and  conveyed  the  southern  portion  of  it  to  his  son,  George 
L.  Gray.  On  January  1,  1874,  said  John  Gray  and  George  L. 
Gray,  then  owning  the  different  parts  of  said  80-acre  tract  in 
severalty,  conveyed,  by  warranty  deed,  a  strip  of  land  100  feet 
wide  and  about  half  a  mile  long  across  said  tract  to  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  a  corporation  of  this 
state,  for  right  of  way  of  its  railway,  for  the  expressed  consid- 
eration of  one  dollar  and  other  valuable  considerations,  and 
the  deed  contained  the  following  conditions:  "This  convey- 
ance is  made  upon  the  express  conditions  that  said  railway 
company  shall  maintain  a  passenger  depot  at  the  place  where 
the  passenger  depot  of  said  company  is  now  located  and  erected 
on  said  premises,  and  stop  thereat  all  its  accommodation 
trains  to  take  and  leave  passengers.  In  the  event  the  party  of 
the  second  part,  its  successors  and  assigns,  shall  fail  to  per- 

*As  to  the  obligation  of  railroad  companies  as  carriers  of  passengers 
to  receive  and  carry,  see  generally,  2  Rap.  &  Mack's  Dig.  343  ;  5  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  536  et  seq. ;  9  Cent.  Dig.  Cal.  %3  el  seg. 
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form  and  fulfill  all  the  above  requirements  and  conditions,  all 
the  lands  above  described  and  herein  conveyed  to  the  party  of 
the  second  part  shall  revert  to  the  parties  of  the  first  part,  their 
heirs,  administrators,  or  assigns/'  The  grantee  had  already 
built  its  depot  on  said  land  and  took  possession  under  the  deed, 
fenced  the  strip,  built  its  railroad,  and  established  the  station 
known  as  "  Gray  land.' '  On  December  12,  1874,  the  grantee 
leased  its  road  to  the  Wisconsin  corporation  of  the  same  name, 
and  the  Wisconsin  corporation  operated  the  road  down  to 
May  5,  1896,  when  it  took  a  conveyance  of  the  railroad  and 
railroad  property. 

John  Gray  died  July  1,  1889,  and  in  February,  1893,  said 
George  Gray  brought  his  suit  in  ejectment  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  the  corporation  of 
this  state,  and  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  the  corporation  of  Wisconsin,  to  recover  the  south- 
em  portion  of  the  strip  conveyed  by  him.  The  devisees  of 
John  Gray  also  brought  an  ejectment  suit  against  the  same 
corporation  to  recover  the  northern  portion  of  the  strip  which 
John  Gray  conveyed.  The  suits  were  tried  together,  and, 
after  the  evidence  was  in,  the  court,  on  motion  of  defendants, 
took  the  cases  from  the  jury,  and  gave  a  peremptory  instruc- 
tion to  return  a  verdict  in  each  case  for  the  defendant.  Ver- 
dicts of  not  guilty  were  returned  in  accordance  with  the  direc- 
tion. On  motions  for  new  trials  being  overruled,  the  causes 
were  consolidated,  and  judgment  was  entered  for  the  defend- 
ants.. The  action  of  the  court  in  taking  the  cases  from  the 
jury,  and  ordering  verdicts  for  the  defendants,  is  the  principal 
ground  of  complaint. 

It  was  stipulated  at  the  trial  that  John  Gray  was  the  com- 
mon source  of  title  of  both  parties,  and  that  the  grantee  in  the 
deed  had  at  all  times  maintained  a  passenger  depot  on  the 
lands  in  controversy  at  the  place  provided  in  the  deed. 
Plaintiffs  sought  to  recover  the  land  upon  the  ground  that  the 
other  condition  of  the  deed  had  been  violated  by  failing  to 
stop  an  accommodation  train  at  the  station  to  take  and  leave 
passengers.  Id  support  of  their  claim,  they  introduced  in  evi- 
dence a  number  of  time  cards  showing  a  train  under  the  head 
of  "First  class,  No.  54,  passenger,"  giving  the  time  and  stops 
from  Western  Union  Junction  to  the  passenger  station  at 
Chicago.  The  first  time  card  was  No.  1 5,  which  took  effect 
May  8,  1892,  when  the  train  .was  first  put  on,  and  it  was  sched- 
uled to  stop  at  all  the  stations,  either  regularly  or  upon  signal, 
and  was  due  at  Grayland  at  9:51  a.  m.,  to  stop  only  on  signal. 
The  next  time  card,  No.  16,  took  effect  June  19,  1892,  and  the 
train  ran  upon  the  same  time,  leaving  Western  Union  Junction 
at  8  a.  m.,  stopping  at  most  of  the  stations,  and  arriving  at 
Chicago  at  10:15  a.  m.,  but  it  did  not  stop  at  all  at  Grayland, 
and  never  stopped  there  afterwards.  Plaintiffs  claimed  that 
this  train  No.  54  was  an  accommodation  train,  and,  under  the 
condition  of  the  deed,  defendants  were  bound  to(  stop  it  at 
the  station  to  take  and  leave  passengers. 
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The  evidence  as  to  the  character  of  the  train  was  as  follows: 
It  was  put  on  May  8,  1892,  and  started  at  Beloit,  Wis.  It  car- 
ried passengers  and  also  took  up  milk  at  stations  from  Delavan, 
Wis.,  to  Western  Union  Junction,  Wis.,  where  it  divided, 
part  going  to  Milwaukee,  and  part  south  to  Chicago.  The 
train  for  Chicago  was  composed  of  a  baggage  car,  three  milk 
cars,  and  two  passenger  coaches.  It  made  regular  stops,  and 
took  on  milk  and  passengers,  down  to  and  including  Warren- 
ton,  111.,  36.8  miles  from  Chicago.  The  second  timetable, 
No.  16,  went  into  effect  June  19,  1892,  and  the  train  made 
regular  stops  as  far  as  Forest  Glen,  2  miles  from  Grayland, 
which  was  the  last  stop.  Grayland  is  8.2  miles  from  the 
passenger  station  in  Chicago,  and  5.4  miles  from  Western 
avenue.  Forest  Glen,  where  the  last  stop  was  made,  was 
10.2  miles,  and  Warrenton,  and  last  stop  where  milk  was  taken 
on,  36.8  miles,  from  the  Chicago  station.  From  Forest  Glen 
this  train  ran  without  stopping  to  Western  avenue,  where  the 
-  train  was  divided ;  the  baggage  car  and  passenger  cars  going 
to  the  passenger  station,  and  the  milk  cars  being  handled  by 
another  engine.  After  leaving  Warrenton,  where  the  last  milk 
was  taken  on,  the  train  made  six  stops  for  passengers  in  26 
miles,  at  stations  averaging  about  4  miles  apart.  This  time 
table  was  in  force  until  August  7,  1892,  and  from  that  time 
there  were  four  time  tables  up  to  the  time  when  these  suits 
were  commenced,  in  February,  1893.  Under  these  latter  time 
tables  the  train  did  not  stop  south  of  Warrenton  except  for 
grade  crossings,  but  it  ran  on  substantially  the  same  time/  and 
passed  Grayland  at  about  the  same  time  in  the  morning. 
The  train  went  north  as  No.  53  with  the  empty  milk  cans  and 
made  all  the  stops.  There  was  a  train  No.  32,  from  Liberty- 
ville  to  Chicago,  that  was  due  at  Grayland  at  83:4  a.  m.,  and 
reached  Chicago  at  9,  and  this  was  the  only  train  stopping  in 
the  morning  at  Grayland,  after  June  19,  1892. 

The  action  of  the  court  in  refusing  to  submit  the  issue  to 
the  jury,  and  in  directing  the  verdict,  is  claimed  to  have  been 
justified  on  several  grounds.  The  first  of  these  is  that  the 
condition  was  not  broken,  because  train  No.  54  was  not  an 
accommodation  train  for  Grayland  and  vicinity  after  June  19, 
1892,  within  the  meaning  of  the  condition  of  the  deed.  If  the 
evidence  was  such  that  the  only  conclusion  in  all  reasonable 
minds  would  be  that  the  train  was  not  an  accommodation  train, 
the  court  might  direct  the  verdict ;  otherwise,  not.  The  train 
was  designated  on  the  time  tables  as  a  first-class  passenger 
train,  but  the  witnesses  for  defendants  called  it  the  milk  train, 
and  the  evidence  showed  that  it  was  put  on  in  response  to 
the  demand  for  a  train  that  would  carry  milk  to  Chicago. 
Of  course,  the  fact  that  the  train  carried  milk  would  not 
deprive  it  of  its  character  as  a  passenger  train.  Such  trains 
carry  not  only  passengers,  but  mails,  baggage,  and  perishable 
goods,  which  must  be  handled  with  dispatch.  A  train  does  not 
cease  to  be  a  passenger  train  because  it  also  carried  poultry, 
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veal,  eggs,  milk,  or  other  things  requiring  dispatch  and  quick 
delivery.     This  train  had  two  passenger  cars,  did  a  passenger 
business,  and  was  a  passenger  train.     Some  railroad  experts 
testified  that  it  was  not  an  accommodation  train,  and  never 
known   as  such;  but  the  question  what  was  meant  by  an 
accommodation  train,  in  the  sense  used  by  the  parties  to  the 
deed,  can  be  solved  as  readily  by  other  people  as  railroad 
experts.    Transportation  by  railroads  has  become  the  most  com- 
mon of  any  kind,  and  in  matters  where  railroads  are  brought 
into  constant  and  common  relation  with  the  public  the  people 
generally  are  as  well  informed  as  experts.     There  are  matters 
of  skill  and  science  in  the  operation  of  railroads,  but  names 
and  characters  of  trains  do  not  belong  to  that  class,  and  the 
meaning  of  a  term  in  such  common  use  as  an  "accommodation 
train"  is  generally,  if  not  universally,  known.     Webster  defines 
it  to  be  "one  running  at  moderate  speed,  and  stopping  at  all,  or 
nearly  all,  stations."     Passenger  travel  is  partly  local,  from 
station  to  station  and  for  different  distances  along  the  route, 
as  well  as  to  the  destination  of  the  train.     Through  trains  and 
limited  trains  do  not  meet  the  demands  of  such  travel,  and, 
in  the  general  understanding,  an  accommodation  train  is  one 
designed  to  accommodate  the  public  in  that  respect,    and 
arranged  to  stop  at  most  of  the  stations  to  effect  that  object. 
The  argument  that  the  train  in  question  was  not  an  accom- 
modation train  for  Grayland  and  vicinity  after  the  issue  of 
time  card  No.  16,  on  June   19,  1892,   is  on  the  further  ground 
that,  although  it  stopped  at  all  the  other  stations  for  the 
accommodation  of  passengers  before  reaching  Grayland,  for 
a  distance  of  51  miles,  it  then  became  a  through  train  for  the 
remaining  distance.     From  the  last  stop  at   Forest  Glen  to 
Western  avenue  is  a  distance  of  about  7  miles,  in  which  there 
are  four  stations,  including  Grayland,  where  the  train  did  not 
stop.     Probably  no  one  would  deny  that  a  train  could  be  an 
accommodation  train  on  part  of  its  run,  and  then  become  a 
through  train.     Such  a  change   in  the  character  of  a  train 
would  be  entirely  reasonable  and  consistent  with  the  meaning 
oftheteon  "through  train."     But  no  condition  existed  in 
this  case  which  could  justify  such  a  claim.     If  the  alleged 
change  took  place,    it  was  only  2   miles  before    this  train 
reached  Grayland,  and  the  next  stop  was  at  Western  avenue, 
a  few  miles  further  on,  and  to  say  that  it  became  a  through 
train  would  amount  to  saying  that  whenever  an  accommoda- 
tion train  runs  through   a  station  without  stopping  it   is  a 
through  train  as  to  that  station.     It  cannot  be  said  that  the 
evidence  did  not  present  a  fair  question  for  the  jury  as  to 
whether  the  train  was  an  accommodation  train,  and  the  court 
was  not  justified   in  taking  the  case  from  the  jury  on  the 
ground  that  it  was  not  such  a  train  as  was  embraced  in  the 
condition. 

The  next  argument  presented  as  a  justification  for  taking  the 
case  from  the  jmy  is  that  the  condition  was  not  perpetual; 
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that  it  had  been  performed  for  i8i  years,  which  amounted  to 
a  substantial  performance,  and  was  long  enough  to  satisfy  the 
condition.  It  is  true  that  a  substantial  performance  of  a  con- 
dition subsequent  is  sufficient,  and  that  the  rule  of  strict  con- 
struction is  to  be  applied  to  the  condition.  If  the  condition 
is  restrictive  of  natural  rights,  it  will  not  be  held  to  be  per- 
petual unless  the  intent  to  make  it  so  is  clear.  The  convey- 
ance in  this  case  was  upon  the  express  condition  that  the 
grantee  should  maintain  the  passenger  depot  and  stop  thereat 
all  its  accommodation  trains  to  take  and  leave  passengers. 
It  would  not  have  been  in  the  contemplation  of  either  of  the 
parties  that  Gray  and  his  heirs  should  not  have  the  benefit 
of  the  condition  while  the  grantee  should  hold  and  have  the 
use  of  the  land,  or  that  the  condition  would  be  discharged  by 
a  performance  during  a  portion  of  such  period.  The  un- 
doubted meaning  of  the  parties  was  that  so  long  as  the  grantee 
should  have  the  land  for  its  railroad,  and  run  accommodation 
trains,  the  trains  should  be  stopped.  We  cannot  adopt  the 
views  of  appellees*  counsel,  and  hold  that  the  condition  was 
discharged,  or  that  the  court  could  direct  a  verdict  on  that 
ground. 

Another  position  assumed  by  appellees*  counsel  is  that,  if 
the  condition  is  construed  to  be  perpetual,  it  is  illegal  and 
void,  because  opposed  to  the  policy  of  the  state,  and  contra- 
vening the  public  interest,  and  that  defendants  can  hold  the 
land  free  from  such  invalid  condition.  The  performance  of  a 
condition  subsequent  is  unnecessary  where  it  is  opposed  to 
positive  law  or  public  policy,  and  the  performance  of  such  a 
condition  may  be  excused.  3  Elliott,  R.  R.  §  941.  If  an  estate 
has  vested,  and  the  condition  upon  which  it  is  to  be  devested 
is  void  as  against  public  policy,  the  estate  will  be  free  from 
the  condition,  as  where  a  railroad  company  agrees  to  not 
establish  a  station  within  a  certain  distance,  so  as  to  disable 
itself  from  performing  its  duty  by  establishing  a  station  where 
the  public  convenience  may  require.  Railroad  Co.  v.  Mathers, 
71  111.  592.  It  was  also  held  that  a  court  of  equity  would  not 
interfere  to  enforce  the  specific  performance  of  a  contract  to 
locate  a  depot  at  a  certain  point  in  a  town,  "and  at  no  other 
point  in  said  town."  The  specific  enforcement  of  a  contract 
is  not  a  matter  of  absolute  right,  but  of  sound  discretion  in 
the  court,  and  it  was  said  that  the  location  of  a  depot  has 
much  to  do  with  the  convenience  of  the  public,  and  a  change 
of  affairs  may  require  a  change  of  location.  While  the  court 
did  not  hold  that  the  contract  was  void,  it  left  the  complainant 
for  whatever  remedies  he  might  have  to  his  suit  at  law  for 
damages.  Marsh  v.  Railway  Co.,  64  111.  414.  In  those  cases, 
the  effect  of  the  agreements  was  that  the  railroad  companies 
would  not  discharge  their  duty  to  the  public.  The  condition 
in  this  case  does  not  require  the  railroad  company  to  stop- 
limited  trains,  through  trains,  or  express  trains  at  this  station, 
so  as  to  operate  injuriously  to  the  traveling  public,  requiring 
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trains  of  high  speed  for  long  distances.  It  is  an  agreement  to 
stop  accommodation  trains,  put  on  the  road  for  the  very  pur- 
pose of  accommodating  small  stations  and  local  travel  We 
are  unable  to  see  how  the  general  tendency  of  a  contract  of 
this  kind  could  operate  injuriously  to  the  public.  If  a  rail- 
road company  runs  an  accommodation  train,  we  do  not  under- 
stand how  it  could  injure  or  destroy  the  public  interest  or  the 
common  welfare  to  agree  that  it  should  accommodate  travel 
by  stopping  at  a  particular  station.  The  defendants  are  in 
no  way  hampered  or  restricted  by  the  agreement  in  furnishing 
accommodations  to  people  north  of  Grayland.  If  the  con- 
dition should  be  enforced,  the  access  of  the  public  to  the  city 
of  Chicago  would  not  be  cut  off,  but  defendants  would  have  to 
condemn  the  right  of  way,  and  pay  the  just  compensation  that 
might  be  awarded  therefor.  The  court  would  not  be  author- 
ized to  say,  as  a  matter  of  law,  that  the  condition  was  illegal 
and  void. 

Appellants  complain  that  the  court  excluded  evidence  that 
Gray  owned  a  large  tract  of  land  at  this  station,  which  he 
subdivided,  and  that  the  motive  of  the  deed  was  to  aid  that 
subdivison.  In  ejectment  suits  the  parties  stand  on  their 
legal  rights,  and  the  consideration  of  a  conveyance  is  not  a 
proper  subject  of  inquiry.  The  ruling  was  not  erroneous. 
The  judgment  is  reversed,  and  the  cause  is  remanded.  Re- 
versed and  remanded. 


Lemery  v.  Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota,  April  26, 1901.) 
[85  N.  W.  Rep.  908.] 

Who  Are  Passengers — Alighting  at  Intermediate  Station.*— Where  a 
through  passenger  on  a  railway  train,  without  objection  by  the  com- 
pany or  its  agents,  alights  from  the  train  at  an  intermediate  station  for 
any  reasonable  and  usual  purpose,  such  station  being  one  for  the  dis- 
charge and  reception  of  passengers,  he  does  not  cease  to  be  a  passenger, 
and  is  entitled  to  the  protection  accorded  to  such  by  law. 

Same — Same. — But  a  through  passenger  on  a  through  train,  one  that 
does  not  stop  at  intermediate  stations  to  receive  or  discharge  pas- 
sengers, who  leaves  such  train  without  the  knowledge,  consent,  or  invi- 
tation of  the  company  at  an  intermediate  station  at  which  the  train  stops 
for  some  purpose  incident  to  its  operation  and  management  only,  aban- 
dons for  the  time  being  his  relation  as  a  passenger,  and  assumes  all 
risks  incident  to  his  movements. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Polk  county;  William  Watts, 
Judge. 

Action  by  David  Lemery.  against  the  Great  Northern  Rail- 
way Company.  Verdict  for  defendant.  From  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.     Affirmed. 

Grover  &  Massee,  for  appellant. 

♦See  Alabama  6.  S.  Ry.  Co.  v.  Coggins  (C.  C.  A.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  109,  and  note,  117  et  seg. 

21  (n  s)  A  A  E  R  Cas— 17 
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C.  Wellington,  A.  C.  Wilkinson,  and  H.   A.   Libby,  for  re- 
spondent. 

BROWN,  J.  This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  The  court  below  directed  a  verdict  for 
defendant,  and  plaintiff  appeals  from  an  order  denying  a 
new  trial.  The  facts  in  the  case  are  practically  undisputed, 
and  as  follows:  On  June  18  and  19,  1899,  defendant  ran  an 
excursion  train  over  its  line  of  railroad  from  Park  River,  in 
North  Dakota,  to  Duluth,  this  state,  and  return.  Plaintiff 
was  a  passenger  on  such  excursion,  having  purchased  a  round- 
trip  ticket  at  Park  River,  his  place  of  residence.  The  train 
was  divided  into  two  sections,  the  first  section  on  the  return 
trip  being  a  through  train,  not  stopping  at  intermediate  stations 
to  receive  or  discharge  passengers.  On  the  return  to  Park 
River,  on  June  19th,  plaintiff  was  a  passenger  on  the  first 
section  of  the  train.  This  section  was  made  up  of  12  cars, — 
1  baggage  car,  8  day  coaches,  and  3  sleeping  cars.  Between 
the  sleeping  cars  and  the  day  coaches  was  a  car  occupied  ex- 
clusively by  a  militia  company,  and  was  guarded  at  each 
entrance,  though  it  does  not  appear  that  passengers  were 
prevented  from  passing  through  the  car  whenever  necessary. 
At  the  time  of  entering  the  train  on  the  return  trip  plaintiff 
took  a  seat  in  one  of  the  day  coaches,  but  subsequently  passed 
to  the  rear  of  the  train,  through  the  militia  car,  into  one  of 
the  sleepers.  When  the  conductor  came  into  the  car  collect- 
ing fares  and  taking  up  tickets,  plaintiff  discovered  that  he 
had  lost  his  ticket,  and  the  conductor  required  him  to  pay 
his  fare,  which  he  did  At  the  time  of  paying  the  fare  plaintiff 
demanded  of  the  conductor  a  receipt  for  the  money.  The 
receipt  was  not  given.  The  conductor  had  no  blank  re- 
ceipts with  him ;  they  being,  as  he  said  to  plaintiff,  at  the 
other  end  of  the  train.  After  paying  his  fare,  plaintiff  re- 
mained in  the  sleeping  car  until  the  train  arrived  at  Grand 
Rapids,  this  state,  at  which  point  he  left  the  train  to  go  upon 
the  station  platform,  and  in  doing  so  received  the  injuries 
complained  of.  His  object  in  leaving  the  train,  as  we  under- 
stand his  testimony,  was  for  two  purposes:  (1)  To  find  the 
conductor  and  again  demand  a  receipt  for  the  fare  paid  him ; 
and  (2)  to  pass  around  the  militia  car  to  enter  one  of  the  day 
coaches,  it  being,  as  he  now  claims,  his  understanding  that 
he  would  not  be  permitted  to  remain  longer  in  the  sleeper,  and 
that  the  guards  would  not  permit  him  to  pass  through  the 
militia  car.  In  alighting  at  the  station,  plaintiff  fell  be- 
tween the  steps  of  the  car  and  the  station  platform, — at  least 
such  is  his  claim, — was  shocked  and  stunned  by  the  fall  to  such 
an  extent  that  he  was  unable  to  ^et  back  upon  the  train  before 
it  started,  and  in  consequence  was  injured.  Two  specific  acts 
of  negligence  are  relied  upon  to  sustain  plaintiff's  right  of 
action — First,  that  the  defendant  failed  in  its  duty  to  plain- 
tiff as  one  of  its  passengers  in  not  having  the  station  platform 
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at  Grand  Rapids  properly  alighted  at  the  time  of  the  arrival 
of  the  train ;  and,  second,  that  the  station  platform  was  negli- 
gently constructed,  in  that  the  outer  edge  thereof  was  at  an 
unsafe  and  dangerous  distance  from  the  steps  of  the  car. 
Other  acts  of  negligence  pleaded  in  the  complaint  are  of  no 
consequence  or  importance,  for,  unless  the  evidence  estab- 
lishes a  right  of  recovery  upon  either  of  the  grounds  stated, 
the  plaintiff  must  fail  in  the  action.  The  decisive  question  in 
the  case  resolves  itself  is  to  one  proposition,  viz. :  What  duty 
did  defendant  owe  plaintiff  as  a  passenger  on  the  train  in 
question  with  respect  to  lighting  the  station  platform  at 
Grand  Rapids,  and  with  reference  to  the  construction  of  its 
station  platform  at  that  point?  As  stated,  this  section  of  the 
excursion  train  was  a  through  train,  and  did  not  stop  at 
points  between  Duluth  and  Park  River  to  receive  or  dis- 
charge passengers.  It  stopped  at  Grand  Rapids  for  the  pur- 
pose only  of  taking  water.  The  trainmen  did  not  announce 
or  call  out  the  station  at  the  time  of  or  before  the  train  came 
to  a  standstill.  The  station  platform  was  unlighted,  and  was 
very  dark.  Plaintiff  himself  testified  that  he  could  not  dis- 
tinguish an  acquaintance  who  spoke  to  him  at  the  car  plat- 
form. Plaintiff  was  in  no  manner,  expressly  or  impliedly, 
invited  to  leave  the  train  at  the  time  he  did.  There  was 
no  occasion,  so  far  as  the  record  discloses,  for  him  to  do  so, 
either  to  obtain  a  receipt  from  the  conductor,  or  to  enter  one 
of  the  day  coaches.  His  statement  that  some  one  informed 
him  that  the  conductor  left  the  train  at  that  point  has  but 
little  weight,  inasmuch  as  he  made  no  inquiry  to  learn  the 
fact  in  that  regard.  At  the  arrival  of  the  train  at  this  station, 
the  conductor  was  in  the  same  car  with  plaintiff,  and  plaintiff 
could  very  readily  have  made  inquiry  of  him,  and  also 
demanded  his  receipt.  Instead  of  doing  so,  however,  he 
attempted  to  alight  from  the  train  in  the  darkness.  There 
is  no  claim  that  he  had  been  ordered  to  leave  the  sleeping 
car,  nor  was  he  prohibited  or  prevented  from  passing  through 
the  miltia  car.  He  had  passed  through  that  car  at  least 
twice  previous  to  the  arrival  of  the  train  at  Grand  Rapids, 
and  he  made  no  effort  to  return  to  the  day  coach  by  way  of 
that  car.  It  is  stated  as  the  general  rule  in  Railroad  Co.  v. 
Coggins,  32  C.  C.  A.  1,  88  Fed.  455,  that  where  a  through 
passenger,  without  objection,  by  the  company  or  its  agents, 
alights  from  the  train  at  an  intermediate  station,  which  is 
a  station  for  the  discharge  and  reception  of  passengers,  for 
any  reasonable  and  usual  purpose,  like  that  of  refreshment, 
the  sending  of  telegrams,  or  of  exercise  by  walking  up  and 
down  the  platform,  he  does  not  cease  to  be  a  passenger,  and 
retains  the  right  to  the  protection  accorded  to  such  by  the 
law.  This  rule  is  sustained  by  the  great  weight  of  authority, 
and  is  not  controverted  by  the  defendants  in  this  case,  except 
that  they  contend  it  has  no  application  to  a  through  train 
that  does  not  stop  at  intermediate  stations  to  receive  or  dis- 
charge passengers.     Appellant  relies  upon  the  rule  to  justify 
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his  conduct  in  leaving  the  train  in  question.  If  the  rule  is  to 
be  applied  to  all  trains,  whether  through  or  local,  it  sustains 
him.  and  the  case  should  have  been  sent  to  the  jury,  at  least 
this  branch  of  it.  But  the  rule  is  not  as  broad  as  appellant 
contends  for.  There  must,  in  the  very  nature  of  things,  be  a 
distinction  between  a  through  train  carrying  through  passen- 
gers, and  a  local  train  stopping  at  all  stations  to  receive  and 
discharge  passengers.  As  to  the  latter  there  is  no  question 
but  that  passengers  may,  for  anv  legitimate  purpose,  alight 
from  the  train  at  any  intermediate  station  at  which  the  train 
stops  to  receive  and  discharge  passengers,  without  relinquish- 
ing or  abandoning  their  relation  to  the  company  as  passengers. 
But  as  to  a  through  train,  carrying  only  through  passengers, 
the  passenger  who  leaves  the  train  wthout  the  knowl- 
edge, consent,  or  invitation  of  the  company,  at  an  interme- 
diate station  at  which  the  train  stops  only  for  some  purpose  in 
connection  with  is  management  and  operation,  as  for  the  pur- 
pose of  taking  water  or  coal,  and  not  to  receive  or  discharge 
passengers,  must  be  deemed  to  have  abandoned  his  relations 
as  a  passenger,  and  to  take  upon  himself  for  the  time  being  all 
risks  incident  to  his  movements.  In  the  case  of  a  local  train, 
the  company  is  bound  to  know  that  passengers  may  be  re- 
ceived and  discharged  at  all  stations  at  which  a  train  may  stop 
for  that  purpose,  and  is  required  by  the  rule  to  keep  the 
approaches  to  the  train  in  a  safe  condition  for  their  egress 
and  ingress.  But  as  to  a  through  train,  there  being  no  passen- 
gers to  discharge  and  none  to  receive,  a  stopping  of  the  train 
for  some  purpose  connected  with  its  operation  creates  no 
necessity  for  the  exercise  of  vigilance  in  the  matter  of  the 
attention  to  approaches  to  the  train,  and  the  company  should 
not  be  held  guilty  of  negligence  in  failing  to  do  so.  Of  course, 
if  a  passenger  leaves  a  through  train  with  the  consent  and 
permission  of  the  company  or  its  agents,  it  would  be  the  duty 
of  the  company  to  exercise  the  same  degree  of  care  as  is  re- 
quired with  respect  to  passengers  on  local  trains.  This  was 
not  a  local  train,  but  a  through  train  and  the  plaintiff  was  a 
through  passenger.  The  train  did  not  stop  at  Grand  Rapids 
to  receive  or  discharge  passengers;  there  was  no  invitation 
held  out  to  plaintiff  to  leave  the  train  at  that  station;  there 
was  no  occasion  for  him  to  do  so ;  and  he  must  be  taken  to 
have  assumed  all  risks  incident  thereto.  There  was  not  only 
no  invitation,  express  or  implied,  to  passengers  to  leave  the 
train  at  this  station,  but  the  fact  that  the  station  platform  was 
unlighted  was  in  the  nature  of  a  warning  to  them  to  remain 
on  board. 

It  is  not  necessary  to  consider  any  other  questions  in  the 
case.  In  the  view  of  the  law  as  we  have  stated  it,  defendant 
was  not  negligent  as  to  the  plaintiff  in  not  having  the  station 
platform  at  Grand  Rapids  properly  lighted  on  the  occasion 
in  question,  nor  was  it  guilty  of  negligence  as  to  him  because 
of  any  defect  in  the  construction  of  the  station  platform.  The 
order  appealed  from  is  affirmed. 
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{Supreme  Court' of  Appeals  of  Virginia ,  Dec.  6. 1900.) 

[37  S.  E.  Rep.  310.] 

Liability  of  Initial  Carrier  beyond  Its  Own  Line— Statute— Recovery  of 
Overcharges.*— Under  Code,  §  1295,  providing  that,  when  a  common  car- 
rier accepts  anything  for  transportation  beyond  the  terminus  of  its  own 
line,  it  shall  assume  an  obligation  for  its  safe  carriage  to  such  destina- 
tion, unless  it  is  released  from  such  liability  by  written  contract  signed 
by  the  owner,  a  carrier  accepting  freight  for  transportation  beyond  its 
lines,  which  has  obtained  no  such  written  release  signed  by  the  owner, 
is  liable  to  such  owner  for  an  excess  of  freight  charged  over  the  rate 
agreed  to  by  the  receiving  carrier,  and  paid  to  the  connecting  carrier  at 
destination,  though  the  bill  of  lading  issued  by  the  receiving  carrier 
stipulated  that  it  was  not  to  be  accountable  for  any  damages  after  the 
freight  was  receipted  for  bv  a  connecting  carrier. 

Interstate  Commerce — Joint  Rates— Statutes — Validity  of  Contracts. 
— Under  the  interstate  commerce  act  (24  Stat.  379),  as  amended  by  Act 
March  2, 1889,  c.  382  (25  Stat.  855),  requiring  the  filing  with  the  commis- 
sion of  established  joint  rates  by  connecting  carriers,  and  making  it  un- 
lawful for  any  such  carrier  to  receive  a  greater  or  less  compensation  for 
the  transportation  of  freight,  a  contract  for  the  shipment  of  freight 
beyond  the  line  of  a  receiving  carrier,  at  a  rate  which  it  has  furnished 
the  commission,  and  which  is  less  than  the  aggregate  of  the  rates 
charged T>y  the  connecting  carriers,  is  not  invalid,  where  the  receiving1 
carrier,  without  intending  to  violate  the  act,  fixed  such  rate  on  quota- 
tions made  to  it  by  the  connecting  carriers,  one  of  which,  in  quoting  its 
rate  and  that  of  a  connecting  line,  by  mistake  fixed  the  rate  for  such  con- 
necting line  at  less  than  it  charged. 

Same — Same — Same — Same — Effect  of  One  Connecting  Carrier  Fail- 
ing to  Publish  Rate.— Under  the  interstate  commerce  act  (24  Stat.  379),  as 
amended  by  Act  March  2, 1889,  c.  382  (25  Stat.  855),  requiring  the  filing 
with  the  commission  of  established  joint  rates  by  connecting  carriers, 
where  a  receiving  carrier  files  with  the  commission  an  established  joint 
rate,  failure  of  the  other  connecting  carriers  to  give  publicity  to  the  rate 
does  not  invalidate  a  contract  for  the  shipment  of  freight  over  such  con- 
necting- lines,  as  violative  of  the  interstate  commerce  law,  which  is 
otherwise  valid. 

Error  to  circuit  court.  Wise  county. 

Action  by  the  Virginia  Coal  &  Iron  Company  against  the 
Louisville  &  Nashville  Railroad  Company.  From  a  judgment 
in  favor  of  defendant,  plaintiff  brings  error.     Reversed. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff  in 
error  to  recover  the  sum  of  $1,540.93,  paid  by  the  former  in 
excess  of  the  guarantied  rate  of  freight  on  certain  shipments 
of  coal  from  Appalachia,  in  this  state,  to  Worthington, 
Ontario,  over  the  defendant's  road  and  connecting  lines. 
The  case  was  tried  by  the  court  upon  an  agreed  state  of  facts, 
and  a  judgment  rendered  in  favor  of  the  defendant.  The 
facts  agreed  are  as  follows: 

"In  October  1896,  the  Virginia  Coal  &  Iron  Company  (to 
be  styled  Va.  C.  &  I.  Co.)  asked  of  the  Louisville  &  Nashville 
Railroad  Company  (to  be  styled  L.  &  N.)  the  freight  rate  per 
ton  on  coke  in  car-load  lots  from  Appalachia,  Virginia,  to 
Worthington,  Ontario. 

•As  to  the  liability  of  the  initial  carrier  beyond  its  own  line,  see  gen- 
erally, note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  187  et  seq. ;  2  Rap.  &  Mack's 
Dig.  206  et  seq. ;  9  Cent.  Dig. ,  Col.  688  et  seq. ;  6  Am.  &  Eng.  Enc.  (2d  Ed.) 
611  et  seq. 
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"The  reason  for  the  inquiry  was  that  Crerar,  Clinch  &  Co. 
were  negotiating  a  sale  of  coke  to  be  made  by  Va.  C.  &  I.  Co. 
to  the  Twill  Mining  &  Manufacturing  Co.,  of  Worthington, 
the  shipoing  point  on  the  Va.  C.  &  I.  Co.  being  at  Appalachia, 
on  the  line  of  L.  &  N. 

"At  that  time  the  duly-established  rate  of  the  L.  &  N.  from 
Appalachia  to  Cincinnati,  Ohio,  the  northern  terminus  of  L. 
&  N.,  was  $1.10  per  ton. 

"The  duly-established  rates  of  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Co.  (to  be  styled  Big  Four) 
and  of  the  Ohio  Central  Lines  (to  be  styled  O.  C.)  was  80 
cents  a  ton  from  Cincinnati  to  Toledo,  Ohio.  But  neither 
Va.  C.  &  I.  Co.  nor  Crerar,  Clinch  &  Co.  nor  the  Twill  Mining 
&  Mfg.  Co.  knew  of  any  rate  being  duly  established,  except 
the  L.  &  N.  rate  of  $1.10  from  Appalachia  to  Cincinnati. 

"By  the  expression*  duly  established.'  used  above,  and  to  be 
hereafter  used,  is  meant  duly  published  and  filed  in  accordance 
with  the  act  of  congress  of  February  4,  1887,  known  as  the 
'Interstate  Commerce  Act,'  as  amended  by  act  of  congress 
of  March  2,  1889,  which  acts  are  hereby  referred  to  and  made 
part  of  the  record. 

"And  it  is  agreed  that  defendant  need  file  no  further  pleas, 
nor  take  other  steps  to  make  the  record  show  on  appeal  that 
defendant  at  the  trial  raised  and  relied  on  the  federal  question 
under  said  acts. 

"At  the  time  of  the  above-mentioned  inquiry  the  L.  &  N. 
requested  of  the  Big  Four  the  lowest  rate  it  could  make  from 
Cincinnati  to  Worthington.  The  Big  Four  corresponded  with 
the  Michigan  Central  (to  be  styled  M.  C),  and  said  road 
advised  that  its  rate  from  Toledo  to  Worthington  was  $1.30 
per  ton.  Thereupon  the  Big  Four  so  advised  the  L.  &N., 
adding  that  the  rate  of  80  cents  per  ton  over  its  line  and  the 
O.  C.  Lines  from  Cincinnati  to  Toledo  would  not  be  reduced. 

"Thereupon  the  L.  &  N.,  adding  its  own  rate  of  $1. 10  from 
Appalachia  to  Cincinnati,  and  the  80-cent  rate  from  Cincin- 
nati to  Toledo,  to  the  $1.30  rate  from  Toledo  to  Worthington, 
announced  to  the  Va.  C.  &  I.  Co.  that  the  through  rate  would 
be  $3.20  per  ton. 

"But  neither  the  Va.  C.  &  I.  Co.  nor  Crerar,  Clinch  &  Co. 
nor  Twill  Mining  &  Mfg.  Co.  knew  of  what  correspondences 
said  L.  &  N.  had  had  with  any  of  said  connecting  lines,  nor 
how  said  $3.20  was  arrived  at,  nor  what  part  thereof  each  of 
said  roads  was  to  receive. 

"And  the  said  Va.  C.  &  I.  Co.  at  once  telegraphed  said 
announcement  to  Crerar,  Clinch  &  Co.  At  the  time  of  the 
above-mentioned  inquiries,  and  during  the  time  of  the  ship- 
ments hereinafter  mentioned,  there  was  no  established  joint 
rate  from  Appalachia  to  Worthington,  nor  from  Toledo  to 
Worthington. 

"The  M.  C.  acted  without  the  knowledge  or  authority  of 
the  Canadian  Pacific  in  quoting  a  rate  of  $1.30  from  Toledo  to 
Worthington,  and  in  quoting  said  rate  it  made  a  mistake. 
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"The  duly-established  rate  then  and  thereafter,  during  the 
transportation  of  all  the  coke  in  question,  in  force  over  the 
M.  C.  from  Toledo,  Ohio,  to  St.  Thomas,  Ontario,  the  termi- 
nus of  the  M.  C,  was  $i.  10  per  ton. 

"From  St.  Thomas  to  Worthington,  Ontario,  the  regular 
rate  of  Canadian  Pacific  Railway  Company  was  $3.80  per  ton. 

"Worthington  lies  several  hundred  miles  north  of  St. 
Thomas,  and  is  reached  only  by  the  Canadian  Pacific. 

"The  Canadian  Pacific  was  and  is  a  Canadian  corporation, 
its  line  running  only  in  Canada. 

"The  L.  &  N.  road  ran  from  Appalachian  Va.,  to  Cincinnati, 
Ohio. 

"The  Big  Four,  from  Cincinnati,   Ohio,  to  Dover,   Ohio. 

"The  O.  C.  Lines,  from  Dover,  Ohio,  to  Toledo,  Ohio. 

"The  M.  C,  from  Toledo,  Ohio,  to   St.  Thomas,  Ontario. 

"The  C.  P.,  from  St.  Thomas,  Ontario,  through  Toronto, 
Ontario,  to  Worthington,  Ontario. 

"Upon  receipt  on  October  22,  1896,  of  the  above-mentioned 
quotation  of  a  rate  of  $3.20  per  ton,  the  Va.  C.  &  I.  Co.  so 
advised  Crerar,  Clinch  &  Co.,  and  on  the  basis  of  said  rate 
said  Crerar,  Clinch  &  Co.  effected  a  sale  of  20  car  loads  of 
coke  to  the  Twill  Mining  &Mfg.  Co.,  of  Worthington,  Ontario, 
at  a  price  less  than  usual,  because  of  said  freight  rate,  to  be 
shipped  by  Va.  C.  &  I.  Co.  from  Appalachia  to  Worthington. 

"Said  Va.  C.  &I.  Co.  sold  said  coke  to  Crerar,  Clinch  &Co. 
f.  o.  b.  cars  at  Appalachia. 

"The  L.  &  N.  had  no  correspondence  with  Crerar,  Clinch 
&  Co.  nor  with  Twill  Min.  &  Mfg.  Co. 

"Upon  effecting  said  sale,  Crerar,  Clinch  &  Company  wrote 
Va.  C.  &  I.  Co.  that  they  had  made  said  sale  on  a  basis  of  a 
freight  rate  of  $3.20  per  ton. 

"Neither  the  Big  Four,  the  O.  C.  Lines,  the  M.  C,  nor  the 
C.  P.  ever  filed  with  the  interstate  commerce  commission  (to 
be  hereinafter  styled  I.  C.  C. )  any  notice  of  a  reduction  in 
rates,  and  never  issued  or  posted  any  new  schedule  or  any 
change  in  existing  tariff  sheets.  And  in  issuing  tariff  E.  C. 
223.  hereafter  mentioned,  and  the  bills  of  lading  guarantying 
a  through  rate  of  $3.20,  it  was  not  the  intention  of  the  L.  &  N. 
that  its  rate  of  $1.10  to  Cincinnati,'  or  the  80-cent  rate  of  Big 
Four  and  O.  C.  Lines  from  Cincinnati  to  Toledo,  should  be 
reduced.  Th6  L.  &  N.  had  no  knowledge  of  the  rates  of  either 
M.  C.  or  C.  P.,  nor  of  how  it  was  intended  to  divide  the  $1.30 
between  the  said  two  roads. 

"When  the  L.  &N.  received  the  quotation  above  mentioned, 
of  $1.30  from  Toledo  to  Worthington,  and  the  Va.  C.  &  I.  Co. 
had  accepted  the  rate  auoted  to  it  (i.  e.  announced,  as  it  did 
by  telegram  November  9,  1896,  that  it  desired  to  make  ship- 
ments from  Appalachia  to  Worthington  based  on  the  rate  of 
$3.20  per  ton),  the  L.  &  N.  on  November  11,  1896,  issued  a 
tariff  schedule  (E.  C.  223)  effective  November  16,  1896,  filed 
a  copy  thereof  with  the  I.  C.  C.  on  November  12,  1896,  posted 
and  published  copies  at  its  stations,   and  on  November  nth 
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mailed  copies  thereof  to  Bier  Four,  O.  C.  Lines,  M.  C,  and 
C.  P. 

"This  tariff  sheet  announced  and  made  public  a  rate  of 
$3.20  per  ton  from  Appalachia  (and  other  stations  on  L.  &  N. 
in  same  region)  to  Worthington. 

"The  M.  C.  denies  having  received  any  copy  of  said  tariff 
sheet,  and  did  not  post  any  copy  thereof. 

"On  November  16,  1896,  Va.  C.  &  I.  Co.  shipped  on  the  order 
of  Crerar,  Clinch  &  Co.  to  Twill  Mining  &  Mfg.  Co.  at  Worthing- 
ton,  five  cars  of  coke,  and  the  L.  &  N.  issued  bills  of  lading 
therefor,  a  copy  of  one  of  which  is  filed  herewith  as  part 
hereof,  marked  '  Exhibit  A,'  the  others  being  identical  except 
as  to  weight  and  number  of  cars,  which  is  in  the  words  and 
figures  following,  td  wit : 


«« t 


Exhibit  A,  filed  with  Agreement. 


[19] 


LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


Contract  No. 


S.  A.  &  O.  Jet. 


Appalachia,  Va.,  Nov.  14th,  1896. 

(Duplicate.) 

Received  from  the  Virginia  Coal  &  Iron  Company, 

Stonega,  Virginia,  the  following  packages 

(contents  and  value  unknown)  in 

apparent  good  order : 


Marks. 


No.  of  Package 

Stated  Fully  in 

Writing  and 

Figures. 


Description  of 
Articles  Con- 
signed and 
Destination. 


Weight 

Subject  to 

Correction. 


No.  4140 

1 

34000 

44  17880 

1 

43000 

44     8012 

Coke 

43000 

44    8123 

1 

45800 

44    5875 

1 

45600 

Chgs.  advan- 

1 

Twill  Mining  &  Mfg.  Co., 

1 

ced.  $ . 

Worthington,  Ont. 

1 

Through  Rate 

Guarantied 

1 

from  Appa-          | 

lachia,  Va.,  to 

1 

1 

Worthington, 

1 

1 

Ont. 

1 

If 

$3.20 

Per  ton,  del'd. 

L.  &  N.,  C.  C.  C.  <&  St.  L., 

Worthington, 

M.  C.  &  C.  P. 

Ont. 


No  liability  will  be  assumed 
for  wrong  carriage  or  wrong 
delivery  of  goods  marked  incor- 
rectly or  with  initial  or  number. 
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— Consigned  and  marked  as  in  the  margin  ;  to  be  transported  over  the 
lines  of  this  company's  railroad  to  their  destined  station,  if  on  this  com- 
pany's railroad,  or,  if  destined  to  a  point  beyond  this  company's  railroad, 
then  to  the  company's  freight  station  at  its  terminus,  and  delivered  in 
like  good  order  to  the  consignee  or  owner  at  said  station,  or  to  such 
company  or  carrier,  if  same  are  to  be  forwarded  beyond  said  station, 
whose  line  may  be  considered  a  part  of  the  route  to  the  place  of  destina- 
tion of  said  goods  or  packages,  it  being  distinctly  understood  that  the 
responsibility  of  this  company  as  a  common  carrier  shall  cease  at  the 
station  where  the  said  packages  are  delivered  to  such  owner,  consignee, 
or  carrier ;  but  it  guaranties  that  the  rate  of  freight  for  the  transporta- 
tion of  said  packages  shall  not  exceed  the  rate  stated  in  the  margin  and 
charges  advanced  by  this  company. 

44  'It  is  further  agreed  that  said  packages  are  received  and  are  to  be 
carried,  delivered,  and  forwarded  by  said  company  upon  the  following 
conditions : 

"  'That  the  said  Louisville  &  Nashville  Railroad  Company,  and  the 
steamboats,  railroad  companies,  and  forwarding  lines  with  which  it 
connects,  and  which  receive  said  property,  shall  not  be  liable  for  leak- 
age of  oils  or  any  kinds  of  liquids ;  breakage  of  any  kind  of  glass, 
earthen,  or  queen's  ware ;  the  injury  or  breakage  of  looking  glasses, 
glass  show  cases,  picture  frames,  carboys  of  acids,  or  articles  packed  in 
glass ;  stoves  and  stove  furniture,  castings,  hollow  ware,  machinery, 
carriages,  furniture,  musical  instruments  of  any  kind,  packages  of 
eggs ;  or  for  rust  iron  and  of  iron  articles ;  nor  for  injury  to  the  hidden 
contents  of  packages ;  nor  for  loss  in  weight  or  otherwise  of  grain  and 
coffee  in  bags,  or  rice  in  tierces ;  or  for  loss  or  damage  to  any  article 
carried,  from  the  effect  of  heat  or  cold,  by  wet,  dirt,  fire,  or  loss  in 
weight ;  nor  for  condition  of  baling  on  hay,  hemp,  or  cotton  ;  nor  for 
loss  of  nnts  in  bags,  or  of  lemons  or  oranges  in  boxes,  unless  covered 
with  canvas ;  nor  for  loss  or  damage  of  any  kind  on  any  article  whose 
bulk  requires  it  to  be  carried,  or  which  is  usually  or  by  agreement  car- 
ried, on  open  cars ;  nor  for  damage  to  perishable  property  of  any  kind 
occasioned  by  delays  from  any  cause  or  by  changes  of  weather ;  nor  for 
loss  or  damage  on  any  article  of  property  whatever,  by  fire  or  other 
casualty,  in  or  at  any  cotton  press,  or  during  transportation  to  or  from 
press,  or  while  in  transit,  or  while  in  depots  or  places  of  reception,  or  in 
depot  or  place  of  transshipment,  or  at  depots  or  at  landings  at  point  of 
delivery  ;  nor  for  loss  or  damage  by  fire,  collision,  or  dangers  of  navi- 
gation while  on  seas,  rivers,  lakes,  or  canals,  nor  for  loss,  damage,  or 
delay  caused  by  quarantine  regulations.  All  goods  or  property  under 
this  bill  of  lading  will  be  subject,  at  its  owner's  cost,  to  the  necessary 
cooperage  or  baling,  and  is  to  be  transported  to  the  depots  of  the  com- 
panies or  landings  of  steamboats  or  forwarding  lines  at  the  point 
receipted  to,  for  delivery. 

"  *It  is  further  agreed  that  the  Louisville  &  Nashville  Railroad  Com- 
pany, and  the  steamboats,  railroads,  and  forwarding  lines  with  which  it 
connects,  shall  not  be  held  accountable  for  any  damage  or  deficiency  in 
packages  after  the  same  shall  have  been  receipted  for  in  good  order  by 
consignee  or  their  agents  at,  or  by  the  next  carrier  beyond,  the  point  to 
which  this  bill  of  lading  contracts.  Consignees  are  to  pay  freight  at 
rates  above  mentioned,  and  charges  upon  the  goods  or  merchandise  in 
lots,  or  parts  of  lots,  as  they  may  be  delivered  to  them,  and  upon  the 
weights  as  ascertained  by  the  company's  scales.  The  goods  transported 
shall  be  subject  to  a  lien,  and  may  also  be  detained,  for  all  arrearages 
of  freight  due  on  other  goods  by  the  same  consignee  or  owners. 

"  'It  is  further  stipulated  and  agreed  that  the  Louisville  &  Nashville 
Railroad  Company,  and  the  steamboats,  railroad  companies,  and  for- 
warding lines  with  which  it  connects,  shall  have  the  privilege  of  com- 
pressing all  shipments  of  cotton  at  its  own  expense,  but  shall  not  be 
held  responsible  for  unavoidable  delays  that  may  occur  in  procuring  the 
same  to  be  compressed. 

44  *It  is  further  stipulated  and  agreed  that  in  case  of  any  delay,  loss, 
detriment,  or  damage  done  to  or  sustained  by  any  of  the  property  herein 
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receipted  for  during  such  transportation,  whereby  any  legal  liability  or 
responsibility  shall  or  may  be  incurred,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  custody  the  same  may  be  at 
the  time  of  the  happening  of  such  delay,  loss,  detriment,  or  damage,  and 
the  carrier  so  liable  shall  have  the  full  benefit  of  any  insurance  that  may 
have  been  effected  upon  or  on  account  of  said  goods. 

"  'And  it  further  agreed  that  the  amount  of  the  loss  or  damage  so  ac- 
cruing, so  far  as  it  shall  fall  upon  the  carriers  above  described,  shall  be 
computed  at  the  value  or  cost  of  the  said  goods  or  property  at  the  place 
and  time  of  shipment  under  this  bill  of  lading. 

44  'This  contract  is  executed  and  accomplished,  and  the  liability 
of  the  companies  as  common  carriers  thereunder  terminates,  as  to  the 
forwarding  carriers,  respectively,  on  delivery  to  the  next  connecting 
carriers,  respectively,  and,  as  to  the  delivering  carrier,  on  the  arrival 
of  the  goods  or  property  at  the  station  or  depots  of  delivery  (and  the  de- 
livering company  shall  be  liable  as  a  warehouseman  only  thereafter) ; 
and  it  is  hereby  distinctly  agreed  and  understood  that  the  consignee  or 
consignees  shall  promptly  receive  and  take  away  goods  or  freight  herein 
receipted  for  as  soon  as  same  is  ready  for  delivery,  and,  in  event  the 
consignee  fails  to  receive  and  remove  said  freight  within  forty-eight 
hours  (not  including  Sundays  and  legal  holidays)  after  it  is  ready  for  de- 
livery, consignee  or  consignees  and  consignor  agree  that  the  delivering 
carrier  shall  be  paid  the  sum  of  $1.00  per  day  per  car  for  each  and  every 
day  that  the  said  freight  remains  in  said  car  after  the  expiration  of  the 
forty-eight  hours  allowed  for  unloading,  the  same  being  the  amount 
agreed  on  as  liquidated  and  reasonable  damage  for  the  detention  of 
said  car  per  day  ;  all  package  freight  which  is  not  removed  by  the  own- 
ers thereof  from  the  custody  of  the  railroad  company  within  forty-eight 
hours  (not  including  Sundays  and  legal  holidays)  shall  be  subjected 
thereafter  to  a  charge  of  one  cent  per  hundred  pounds  per  day,  with  no 
charge  less  than  ten  cents  per  package  for  the  storage  for  each  day  or 
fraction  of  a  day  that  it  may  remain  in  the  custody  of  the  railroad 
company,  the  right  being  reserved  to  store  such  property  in  public 
warehouses  at  the  risk  and  expense  of  the  owners  ;  and  for  the  amount 
thus  accruing  it  is  contracted  and  agreed  that  the  delivering  carrier  shall 
have  a  lien  on  the  freight,  in  addition  to  the  carrier's  common-law  lien 
for  freight,  charges,  and  advances,  and  may  detain  said  freight,  or  any 
part  thereof,  for  their  payment,  as  well  as  for  other  charges  and  ad- 
vances. 

44  'Notice.  In  accepting  this  bill  of  lading,  the  shipper  of  the  property 
carried  expressly  accepts  and  agrees  to  all  its  stipulations,  exceptions, 
and  conditions ;  and  in  case  of  claim  for  loss,  damage,  or  overcharge, 
it  is  to  be  presented  without  alteration  or  erasure. 

"  'In  witness  whereof,  the  agent  hath  affirmed  to  2  bills  of  lading,  all 
of  this  tenor  and  date,  one  of  which  being  accomplished,  the  others 
stand  void. 

"  'O.  Mouser,  Agent,  per  S.  Sheerly. 

"  'It  is  understood  that  all  connections  recognize  this  bill  of  lading, 
and  will  settle  freight  accordingly.  Should  overcharges  occur,  and 
difficulty  arise,  delaying  a  prompt  adjustment  thereof,  return  this  bill 
of  lading  to  the  general  freight  office  of  the  company,  with  all  freight 
bills  paid  the  company  delivering  the  freight  attached,  for  settlement. 

"  'Claims  for  loss  or  damage  must  be  presented  to  the  delivering  line 
within  36  hours  after  the  arrival  of  the  freight.' 

"The  Va.  C.  &  I.  Co.  had  frequently  before  this  time  made 
shipments  to  points  beyond  the  terminus  of  L.  &N.'s  line,  and 
in  all  cases  L.  &  N.  had  issued  bills  of  lading  in  substance  the 
same  as  above. 

"On  November  27,  1806,  L.  &N.  received  a  letter  from  C.  P. 
stating  that  the  rate  of  $3.20  was  erroneous. 

"Advice  from  the   M.    C,   via  O.  C.    Lines  and  Big  Four, 
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that  an  error  had  been  made  by  the  M.  C. ,  and  that  the  rate 
of  $3.20  should  be  withdrawn,  was  received  by  the  L.  &  N.  Dec. 
2,  1896;  and  on  Dec.  3,  1896,  notice  was  given  Va.  C.  &  I.  Co., 
and  filed  with  I.  C.  C,  of  the  withdrawal  of  E.  C.  223,  to  be- 
come effective  December  15,  1896.  And  a  new  tariff,  naming 
a  rate  of  $6.80  per  ton,  was  in  due  time  filed  with  the  I.  C.  C. 
and  duly  published. 

"On  December  14,  1896,  Va.  C.  &I.  Co.  shipped  the  remain- 
ing 15  cars,  and  L.  &  N.  issued  bills  of  lading  therefor,  of  which 
said  Ex.  A  is  an  exact  copy,  except  as  to  date,  mark  of  cars, 
and  weight. 

"On  arrival  of  the  said  coke  at  Worthington,  Ontario,  the 
C.  P.  insisted  upon  collecting  freight  on  said  coke  at  the  rate 
of  $6.80  per  ton,  and  in  addition  thereto  the  sum  of  $16.06. 
Thereupon  the  said  Twill  Mining  &  Mfg.  Co.  telegraphed  to 
Crerar,  Clinch  &  Co.  the  fact  that  the  said  C.  P.  insisted  uoon 
collecting:  freight  at  the  rate  of  $6. 80.  Thereupon  the  said 
Crerar,  Clinch  &  Co.  telegraphed  to  the  Va.  C.  &  I.  Co.  the  fact. 
Thereupon  the  Va.  C.  &  I.  Co.  telegraphed  the  fact  to  the  L.  & 
N.,  and  stated  that  the  cars  were  lying  at  Worthington,  and 
requested  said  last-named  company  to  wire  correction 
promptly.  That  thereupon  the  L.  &  N.  sent  the  Va.  C.  &  I.  Co. 
the  following  telegram,  to  wit:  'Your  wire  10th.  If  shipment 
of  coke  arrived  at  Worthington  overcharged,  shipper  will  have 
to  pay  charges,  and  file  claim  for  all  paid  in  excess  of  rate 
previously  quoted  you.  Advised  you  several  days  since  that 
error  had  been  made  in  quotation  by  lines  beyond  Toledo. ' 
Thereupon  the  Va.  C.  &  I.  Co.  telegraphed  and  wrote  to  Crerar, 
Clinch  &  Co.,  sending  to  them  the  reply  which  they  had  re- 
ceived from  the  L.  &  N.  as  aforesaid,  and  the  said  Crerar, 
Clinch  &  Co.  immediately  telegraphed  the  said  reply  to  the 
Twill  Mining  &  Mfg.  Co. ;  and  thereupon  the  Twill  Min- 
ing &  Mfg.  Co.  paid  to  the  said  C.  P.  the  sum  of  $2,896.36. 
That  this  was  $1,540.93  more  than  the  said  freight  rate 
would  have  amounted  to  at  $3.20  per  ton.  That  there- 
after the  said  Crerar,  Clinch  &  Co.  repaid  to  said  Twill 
Mining  &  Mfg.  Co.  said  overcharge  of  $1,540.93,  and 
thereafter  the  said  Va.  C.  &  I.  Co.  repaid  to  the  said  Crerar, 
Clinch  &  Co.  the  said  overcharge  of  $1,540.93:  and  upon  the 
payment  by  the  said  Crerar,  Clinch  &  Co.  of  the  said  sum  to  the 
said  Twill  Mining  &  Mfg.  Co.  the  last-named  company  assigned 
its  claim  on  account  of  said  overcharge  to  the  said  Crerar, 
Clinch  &  Co.,  and  upon  payment  by  the  said  Va.  C.  &  I.  Co.  to 
the  said  Crerar,  Clinch  &  Co.  of  the  said  sum  of  $1,540.93  the 
said  Crerar,  Clinch's  Co.  assigned  their  claim  on  account  of  the 
said  overcharge  to  the  Va.  C.  &  I.  Co. 

"There  were,  as  per  L.  &  N.  weighing,  which  is  agreed  to 
be  correct,  847, 1  so  pounds  of  the  coke,  which  is  423. 572  tons. 

"Said  number  of  tons  at  $6.80  per  ton  comes  to  $2,880.30. 
The  consignee  paid  to  the  C.  P.  (exclusive  of  exchange  on 
which  claim  is  made)  $2,896.36. 
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"The  L.  &  N.  on  Aug.  Q,  1899,  prior  to  the  institution  of  this 
suit,  tendered  to  the  Va.  C.  &  I.  Co.  $18.75  in  legal  tender, 
being  the  aforesaid  $16.06,  with,  interest  thereon  from  Decem- 
ber 8,  1896,  to  date  of  payment,  which  tender  was  refused. 

"Said  423.572  tons  at  $3.20  per  ton  would  make  $1,355.43; 
hence  the  claim  here  sued  on  is  $2,896.36,   less  $1,355.43; 

i.  e.  $1,540.93. 

"Said  sum  of  $1,540.93  was  paid  by  the  consignee  to  C.  P. 
on  arrival  of  the  different  shipments,  as  follows: 

$  396  88  on  December  8, 18%. 

352  17  on  January  6, 1897. 

393  31  on  January  1,  1897. 

382  51  on  January  8, 1897. 

16  06  in  part  on  each  of  said  dates. 

$1,540  93 

"On  the  transportation  of  the  coke,  the  L.  &N.,  on  delivery 
to  the  Big  Four  at  Cincinnati,  collected  from  Big  Four  $1. 10 
per  ton.  On  delivery  by  O.  C.  Lines  to  M.  C.,  the  O.  C. 
Lines  collected  from  M.  C.  for  O.  C.  Lines  at  Big  Four  80 
cents  per  ton  and  the  $1. 10  paid  to  the  L.  &  N.  On  delivery  by 
M.  C.  to  C.  P.  at  St.  Thomas,  the  M.  C.  collected  from  the 
C.  P.  $1. 10  for  itself,  and  the  freight  it  had  paid  to  O.  C.  Lines. 

"Neither  the  L.  &  N.,  nor  any  one  for  it,  ever  paid  to  the 
said  Twill  Mining  &  Mfg.  Co.  nor  to  said  Crerar,  Clinch  &  Co. 
nor  to  Va.  C.  &  I.  Co.  said  sum  of  $1, 540.93,  or  any  part  thereof; 
but  the  L.  &  N.  did  tender  to  the  Va.  C.  &  I.  Co.,  as  aforesaid, 
before  the  institution  of  this  suit,  the  sum  of  $18.75,  an(i  since 
the  institution  of  this  suit  has  paid  $16.06  and  interest  into 
court,  pursuant  to  the  statute.  This  the  Va.  C.  &  I.  Co.  refused 
and  refuses  to  accept,  and  the  L.  &  N.  refuses  to  pay  more. 

"All  parties  concerned  knew  that  the  line  of  the  L.  &  N.  ran 
only  as  far  as  Cincinnati,  Ohio.,, 

Bullitt  &  Kelly,  for  plaintiff  in  error. 
Fulton  McDowell,  for  defendant  in  error. 

BUCHANAN,  J.,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  defendant  in  error  denies  the  plaintiff's  right  to  recover 
upon  two  grounds,  viz. : 

First.  That  no  cause  of  action  arose  on  its  guaranty  until 
the  principal  whose  contract  it  had  guarantied  had  been 
prosecuted  to  insolvency;  and,  second,  that  the  contract 
guarantied  was  in  violation  of  the  act  of  congress  entitled 
"An  act  to  regulate  commerce,"  approved  February  4,  1887, 
c.  104  (24  Stat.  379),  as  amended  by  act  approved  March  2, 
1889,  c.  382  (25  Stat.  855). 

As  to  the  first  objection :  If  the  defendant  was  only  bound, 
as  its  counsel  contends,  to  carry  the  coke  to  the  end  of  its  own 
line,  and  there  deliver  it  to  the  connecting  carrier,  its  agree- 
ment or  guaranty  that  the  through  rate  of  freight  should  not 
exceed  $3.20  per  ton  might  perhaps  be  construed  as  a  collat- 
eral, and  not  an  original,   undertaking,   as  to  the  freight  be- 
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yond  its  own  line,  so  that  no  action  could  be  maintained  upon 
it  against  the  defendant  until  its  principals  had  been  exhausted. 
But  that  is  not  this  case,  as  we  understand  it.  By  section 
1295  of  the  Code  it  is  provided  that,  when  a  common  carrier 
accepts  for  transportation  anything  directed  to  a  point  of 
destination  beyond  the  terminus  of  its  own  line  or  route,  it 
shall  be  deemed  thereby  to  assume  an  obligation  for  its  safe 
carriage  to  such  point  of  destination,  unless  at  the  time  of 
such  acceptance  such  carrier  be  released  or  exempted  from 
such  liability  by  contract  in  writing  signed  by  the  owner  or 
his  agent.  No  such  release  was  obtained  by  the  defendant. 
When  it  accepted  the  coke  for  shipment,  notwithstanding  the 
provisions  in  the  bill  of  lading  to  the  contrary,  it  became 
liable  for  the  transportation  of  the  coke  throughout  to  the 
point  of  destination;  and  the  connecting  lines  of  carriers 
employed  in  furthering  and  completing  such  transportation 
became  its  agents,  for  whose  default  it  became  responsible 
to  the  owner  of  the  goods.  Hutch.  Carr.  §  145 ;  Dimmitt  v. 
Railroad  Co.,  103  Mo.  433.  15  S.  W.  761;  Railway  Co.  v.  Mc- 
Carthy, 96  U.  S.  258,  24  L.  Ed.  693.  Being  thus  bound  to 
transport  the  coke  safely  to  its  destination,  and  having  agreed 
that  the  consideration  for  doing:  this  should  not  exceed  the 
rate  named,  the  defendant  was  liable  not  only  for  its  own  acts, 
but  for  the  acts  of  its  agents,  the  connecting  carriers,  in  failing 
to  transport  the  goods  safely,  or  for  charging  a  greater  rate  of 
freight  than  that  agreed  upon.  Having  failed  to  transport 
the  coke  at  the  agreed  rate  of  freight,  the  defendant  was  re- 
sponsible to  the  plaintiff  for  the  excess  of  freight  charged, 
unless,  as  is  contended,  the  agreement  was  in  violation  of 
the  interstate  commerce  act. 

There  was  no  intention  on  the  part  of  the  defendant  company, 
with  whom  the  contract  was  made,  nor  on  the  part  of  the 
connecting  lines,  subject  to  the  interstate  commerce  act,  to 
violate  that  act.  It  is  agreed  that  the  defendant  company 
and  the  Ohio  companies  intended  to  charge,  and  did  charere, 
their  duly  established  and  published  rates.  While  the  rate 
quoted  by  the  Michigan  Central  was  less  than  the  aggregate 
of  its  rate  and  that  of  the  Canadian  Pacific,  there  is  nothing 
to  show  that  in  quoting  that  rate  it  intended  to  charge  less 
than  its  duly  established  and  published  rate ;  and  its  subse- 
quent conduct  in  collecting  from  the  Canadian  Pacific  its 
established  rate  of  freight  when  the  shipments  were  delivered 
to  that  road  shows  that,  in  quoting  the  rate  of  freight  over  its 
own  line  and  that  of  the  Canadian  Pacific,  it  did  not  intend 
to  make  any  change  in  its  own  rate,  but  made  a  mistake  as 
to  the  rate  of  the  Canadian  Pacific.  The  plaintiff  did  not 
intend  to  violate  the  act.  Its  object  in  inquiring  of  the  defend- 
ant the  freight  rate  per  ton  on  coke  in  car-load  lots  from 
Appalachia,  Va..  to  Worthington,  Ontario,  was  for  the  infor- 
mation of  its  agents  who  were  negotiating  a  sale  of  coke  to 
parties  in  Worthington.  No  rate  from  Appalachia  to  Worthing- 
ton had  then  been  established.     When  the  defendant  informed 
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it  what  the  rate  would  be,  the  plaintiff  notified  its  agents; 
and  they  made  sale  of  the  coke  shipped  upon  the  basis  of  the 
freight  rate  quoted,  and  at  a  lower  price  than  usual,  and  notified 
the  defendant  that  it  desired  to  make  shipments  at  that  rate. 
Thereupon  the  defendant  issued  a  tariff  schedule  fixing  a  rate 
of  $3.20  per  ton  from  Appalachia  and  other  stations  on  the 
defendant's  road  in  that  region  to  Worthington,  filed  a  copy 
thereof  with  the  interstate  commerce  commission,  posted  and 
published  copies  at  its  stations,  and  mailed  copies  thereof  to 
the  connecting  lines.  The  rate  was  applicable  to  all  shippers 
similarly  situated. 

There  is  nothing  in  the  interstate  commerce  act,  as  we 
understand  it,  which  prevented  the  defendant  from  establish- 
ing a  through  rate  from  Appalachia  to  Worthington  based 
upon  its  existing  rate  and  the  rates  quoted  to  it  by  the  con- 
necting carriers  which  were  subject  to  the  interstate  commerce 
act.  The  rate  thus  established  was  made  public  and  filed 
with  the  interstate  commerce  commission  by  the  defendant, 
but  not  by  the  other  carriers  which  were  subject  to  the  inter- 
state commerce  act.  Did  her  failure  to  do  this  make  the 
plaintiff's  contract  with  the  defendant  for  the  shipment  of  the 
coke  illegal,  or  did  it  not  merely  subject  them  to  the  pen- 
alties of  the  act?  Surely  a  shipper  will  not  be  deprived  of 
the  benefit  of  an  otherwise  valid  contract  for  the  transporta- 
tion of  his  goods  because  connecting  carriers  have  failed  to 
perform  their  duty  in  giving  publicity  to  the  rate.  If  he  can, 
no  one  will  be  safe  in  making  contracts  for  the  sale  or  trans- 
portation of  his  goods  based  upon  the  published  rate  of  the 
initial  carrier. 

We  are  of  opinion  that  the  contract  in  question  was  not 
in  violation  of  the  interstate  commerce  act,  and  that  the 
plaintiff  was  entitled  to  recover  from  the  defendant  the 
amount  of  freight  collected  in  excess  of  the  agreed  rate. 
"/The  judgment  of  the  circuit  court  must  be  reversed,  and 
this  court  will  enter  such  judgment  as  it  ought  to  have 
entered. 


Lattaz/.  Lonsdale  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  April  4,  rgor.) 

No.  1,419. 

[107  Fed.  Rep.  585.] 

Corporations— Insolvency — Preferences — Laborers  and  Employees — 
Attorney's  Salary.— Under  Sand.  &  H.  Dig.  Ark.  §§  1425,  1426,  providing 
that  no  preferences  shall  be  allowed  among  creditors  of  insolvent  corpo- 
rations except  for  wages  and  salaries  of  laborers  and  employees,  and 
that  on  application  by  creditors  the  court  shall  take  charge  of  the  assets 
of  an  insolvent  corporation,  and  make  equal  distribution  among  cred- 
itors after  paying  salaries  due  laborers  and  employees,  an  attorney  em- 
ployed by  a  railroad  company  on  a  yearly  salary,  payable  monthly,  was. 
not  entitled  to  a  preference  for  salary  due. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

George  G.  Latta  and  Thomas  A.  Warren,  for  appellant. 
S.  R.  Cockrill  and  Ashley  Cockrill,  for  appellees. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and 
ADAMS,  District  Judge. 

CALDWELL,  Circuit  judge.  In  an  equity  suit  in  which 
Johnson  and  Hansen  were  complainants,  and  the  Little  Rock, 
Hot  Springs  &  Texas  Railroad  Company,  an  Arkansas  cor- 
poration, was  defendant,  a  receiver  was  appointed  to  wind  up 
the  affairs  of  the  railroad  company,  which  was  insolvent. 
G.  G.  Latta,  the  appellant,  intervened,  asserting  a  claim 
against  the  railroad  companv  for  $4,705.25,  and  interest,  for 
salary  due  him  as  an  attorney  for  the  corporation  prior  to 
the  appointment  of  the  receiver.  The  court  allowed  the 
claim,  but  refused  to  give  it  preference  over  the  secured  debts 
of  the  company.  The  court's  refusal  to  give  preference  to 
the  appellant's  claim  raises  the  only  question  involved.  The 
appellant  bases  his  claim  to  a  preference  solely  on  sections 
1425  and  1426  of  Sandels  &  Hill's  Digest  of  the  Statutes  of 
Arkansas,  which  read  as  follows: 

"Sec.  1421;.  No  preference  shall  be  allowed  among  the 
creditors  of  insolvent  corporations,  except  for  the  wages  and 
salaries  of  laborers  and  employees. 

"Sec.  1426.  Any  creditor  or  stockholder  of  any  insolvent 
corporation  may  institute  proceedings  in  the  chancery  court 
for  the  winding  up  of  the  affairs  of  such  corporations,  and 
upon  such  application  the  court  shall  take  charge  of  all  the 
assets  of  such  corporation  and  distribute  them  equally  among 
the  creditors  after  paying  the  wages  and  salaries  due  laborers 
and  employees." 

A  lawyer  employed  by  a  railroad  company  on  a  yearly 
salary,  payable  monthly,  is  not  a  laborer  or  employee,  within  the 
meaning  of  the  sections  quoted.  Cent.  Diet.  tit.  "Wage"; 
Lewis  v.  Fisher,  80  Md.  139,  30  Atl.  608;  Casualty  Ins.  Co.'s 
Case,  82  Md.  538,  566,  34  Atl.  778;  Bristor  v.  Smith,  158  N. 
Y.  157,  53  N.  E.  42;  In  re  Stryker,  158  N.  Y.  526,  530,  53 
N.  E.  525;  Bristor  v.  Kretz,  49  N.  Y.  Supp.  404;  Vane  v. 
Newcombe,  132  U.  S.  220,  237,  10  Sup.  Ct.  60,  33  L.  Ed.  310; 
Railroad  Co.  v.  Wilson,  138  U.  S.  501,  505,  11  Sup.  Ct.  405, 
34  L.  Ed.  1023;  3  Thomp.  Corp.  §  3145.  It  is  very  gen- 
erally believed  that  corporation  lawyers  have  the  opportunity, 
and  are  quite  able  and  capable,  of  taking  care  of  themselves 
when  their  clients  fail,  and  statutes  of  the  character  quoted 
are  not  enacted  in  their  interest,  but  for  the  protection  of 
wage  earners  proper,  who  are  laymen,  and  who  have  neither 
the  position  nor  the  opportunity  nor  the  capacity  to  obtain 
payment  or  security  for  their  services  which  the  lawyer  of  the 
corporation  has.     The  decree  of  the  circuit  court  is  affirmed. 
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(Circuit  Court  of  Appeals,  Fifth  Circuit,  March 5, 1901.) 

[107  Fed.  Rep.  356.] 

Peremptory  Instruction  for* Defendant — Refusal. — Refusal  of  a  per- 
emptory instruction  for  defendant  at  the  close  of  plaintiff's  evidence 
was  proper,  if  at  the  time  of  the  request  therefor  defendant  had  not 
rested,  but  afterwards  introduced  evidence  in  its  own  behalf. 

Railroad  Collision — Injury  to  Fireman — Negligence  of  Company. — 
Plaintiff,  a  fireman  on  a  north-bound  train,  was  injured  in  jumping' 
from  his  engine  to  avoid  being  involved  in  a  collision  with  a  south-bound 
train  standing  on  the  main  track  at  a  blind  siding,  where  the  trains  had 
been  ordered  to  meet.  The  night  was  dark,  and  the  engine  in  front 
of  him  was  without  headlight  or  signal  lamps,  and  the  wind  was  blowing 
sand  and  snow  across  the  track.  The  siding  was  without  a  telegraph 
station  or  a  signal  house  by  which  it  could  be  recognized,  and  it  was  a 
fair  inference  from  the  evidence  that  there  was  no  signal  light  at  the 
meeting  point.  Held,  that  the  negligence  causing  the  collision  was  at- 
tributable to  the  company,  in  ordering  the  trains  to  meet  at  such  place, 
though  it  concurred  with  negligence  on  the  part  of  plaintiff's  fellow 
servants,  the  conductor  and  engineer  of  the  south-bound  train,  in  oper- 
ating it  without  lights. 

Injuries  to  Employees — Employer's  Liability  for  Negligence — Laws  of 
Mexico — Presumption. — In  the  absence  of  proof,  it  is  to  be  presumed 
that  in  the  matter  of  the  liability  of  an  employer  for  his  negligence 
resulting  in  injuries  to  an  employee,  the  law  of  Mexico  is  the  same  aa 
the  law  of  Texas,  in  both  of  which  the  civil  law  originally  prevailed. 

Same— Liability  of  Railroad  Companies. — The  Mexican  railroad  law, 
declaring  (article  184)  that  "railway  companies  are  liable  for  all  faults 
or  accidents  which  occur  through  the  tardiness,  negligence,  imprudence, 
or  want  of  capacity  of  their  employees,"  makes  a  company  liable  for  an 
injury  to  an  employee  resulting  either  solely  from  its  own  negligence,  or 
from  its  own  negligence  concurring  with  that  of  fellow  servants. 

Instructions  to  Juries — Practice  in  Federal  Courts. — The  laws  of 
Texas  as  to  instructing  the  jury  in  writing  do  not  obtain  in  the  federal 
courts. 

Injury  to  Fireman — Action  for  Injuries  to  Fireman — Peremptory  In- 
struction for  Plaintiff. — Where  the  uncontradicted  facts  establish  the 
negligence  of  the  company  and  its  agents  in  causing  an  injury  to  a 
fireman,  and  his  right  to  recover  damages  therefor,  no  error  can  be  pred- 
icated on  a  peremptory  instruction  in  his  favor. 

Circuit  Court — Exaggeration  of  Damages  to  Confer  Jurisdiction — 
Question  for  Court. — Whether  plaintiff's  demand  for  damages  waa 
colorable  and  exaggerated,  to  confer  jurisdiction  on  the  circuit  court, 
presents  a  question  for  the  court  to  decide,  which,  if  proper  to  submit 
to  the  jury,  should  be  submitted  as  to  the  facts,  and  separate  from  the 
merits. 

Action  for  Injuries  to  Fireman— Pleading  and  Proof.* — A  petition  for 
injuries  to  a  fireman  alleged  that  "he  was  greatly,  seriously,  and  per- 
manently injured  on  his  head,  eye,  right  shoulder,  hand,  side,  leg,  hips, 
back,  and  spine,  and  was  seriously  and  permanently  injured  for  life," 
and  that  "as  a  result  of  his  injuries  he  has  become  weak,  inefficient, 
and  incapacitated  in  his  business  of  railroading,  in  which  he  is  skilled." 
Held  to  warrant  evidence  of  vomiting  and  hemorrhages  which  followed 
soon  after  the  injuries  complained  of. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas. 


*See  generally,  6  Rap.  &  Mack's  Dig.  1027  el  seq.\  15  Cent.  Dig.,  Col. 
2280  et  seqs 
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J.  M.  Glover,  defendant  in  error,  brought  this  suit  in  the 
court  below  against  the  Mexican  Central  Railway  Company, 
Limited,  plaintiff  in  error,  to  recover  damages  against  said 
railway  company  for  personal  injuries  alleged  to  have  been 
received  by  said  Glover  in  the  republic  of  Mexico,  while  an 
employee  of  said  company,  in  jumping  from  the  engine  of 
which  he  was  fireman,  when  it  was  about  to  collide  with  a 
train  standing  on  the  main  track  of  said  company's  line. 
Glover  claimed  in  his  petition  that  the  company  was  negli- 
gent in  emploving  an  untried  engineer,  unacquainted  with 
the  road,  and  in  failing  to  furnish  sufficient  oil  for  headlights 
of  the  train  which  he  met  on  the  main  track :  that  on  account 
of  said  negligence  the  locomotive  had  no  headlight,  and  said 
train  could  not  be  seen  until  Glover's  train  had  approached 
the  same  so  close  that  a  collision  and  wreck  could  not  be 
averted,  and  that  plaintiff  jumped  from  his  engine  in  order  to 
avoid  serious  bodily  injuries;  that  the  crew  of  Glover's  train 
had  orders  to  meet  the  train  with  which  it  collided  at  a  station 
called  "Agua  Nueva";  that  the  engineer  of  the  train  with 
which  Glover's  train  collided  negligently,  carelessly,  and 
willfully  ran  by  said  station  of  Agua  Nueva  during  the  night 
without  looking  to  see  or  using  any  diligence,  and  was  met  by 
Glover's  train  several  miles  beyond  said  station;  that  in 
jumping  from  his  engine  plaintiff  struck  his  head,  shoulder, 
arm,  back,  right  side,  and  hips,  thereby  greatly,  seriously, 
and  permanently  injuring  his  head,  eyes,  right  shoulder,  hand, 
side,  leg,  hips,  back,  and  spine,  for  which  he  claimed  damages 
in  the  sum  of  $15,000.  Upon  the  trial,  judgment  was  rendered 
for  Glover  in  the  sum  of  $1,085,  from  which  this  writ  of  error 
is  sued  out. 

A  bill  of  exceptions  purporting  to  contain  all  the  evidence 
offered  shows  Mexican  law  proved  as  follows: 

"Art.  308.  Federal  Penal  Code  of  Mexico.  No  person  can 
be  charged  with  civil  liability  upon  an  act  or  omission  con- 
trary to  a  penal  law,  unless  it  be  proven  that  the  party  sought 
to  be  charged,  usurped  the  property  of  another,  or  that  with- 
out right  he  caused  himself,  or  any  means  of  another,  dam- 
ages or  injuries  to  the  plaintiff,  or  that  the  party  sought  to 
be  charged,  being  able  to  avoid  the  damages  they  were  caused 
by  a  person  under  his  authority. 

"Art.  309.  Whenever  any  of  the  conditions  of  the  present 
article  are  established,  the  defendant  shall  be  civilly  liable 
without  regard  to  whether  he  be  absolved  or  condemned  to 
criminal  liability. ' ' 

"Art.  312.  In  order  that  the  master  may  be  held  civilly  lia- 
ble through  their  clerks  and  servants  according  to  the  pro- 
visions of  articles  308  and  309,  it  is  an  indispensable  condition 
that  the  act  or  omission  of  the  clerks  or  servants  causing  the 
liability  shall  occur  in  the  service  for  which  they  were  em- 
ployed. 

21  (n  s)  A  A  E  R  Caa— 18 
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"Art.  313.  Under  the  conditions  of  the  preceding  article, 
those  liable  are    *    *    *    railway  companies." 

Also  the  following  articles  from  the  act  of  congress  of 
Mexico  of  December  16,  1881: 

"  Article  1.  The  executive  shall  regulate  the  service  of  rail- 
roads, telegraphs  and  telephones  constructed,  or  which  in  the 
future  may  be  constructed  upon  Mexican  territory,  according 
to  the  following  cases:  (1)  Railroads,  telegraphs  and  tele- 
phones which  in  the  federal  district  and  territory  of  Lower 
California,  unite  together  two  or  more  municipalities,  or  the 
federal  district  and  territory  of  Lower  California  with  one  or 
more  states;  those  which  communicate  with  two  or  more 
states  with  each  other;  those  which  touch  at  any  point  in  the 
territorial  boundary  line  of  the  republic  and  foreign  countries 
or  run  parallel  therewith  within  a  region  of  twenty  leagues, 
are  known  as  general  lines  of  communication  within  the 
meaning  of  fraction  XXII  of  art.  72  of  the  constitution.  (2) 
These  general  lines  of  communication  and  their  branches  shall 
be  subiect  exclusively  to  the  federal  legislative,  executive  and 
judicial  powers,  in  their  respective  spheres,  in  all  cases  where 
any  of  the  following:  matters  are  involved:  *  *  *  (g) 
Construction  and  repair  of  the  works.  Crimes  committed 
against  the  security  or  integrity  of  the  works  or  against  the 
operation  of  the  lines,  (h)  Security  of  the  same  works  for 
which  the  companies  are  obligated,  and  crimes  or  misde- 
meanors of  the  companies  through  delays  or  obstruction,  care- 
lessness or  fault  in  the  service  and  for  accidents  or  mishaps  in 
the  operation. ' ' 

From  the  regulations  for  the  construction,  maintenance  and 
operation  of  railroads: 

"Art.  52.  The  coaches  and  cars  which  enter  into  the 
make-up  of  a  train  shall  have  the  drawheads  of  the  same 
height,  so  that  their  centers  will  be  opposite  to  each  other. 

"Art.  53.  The  conductor  of  a  train  en  route  is  the  person 
in  command  of  all  the  train  crew,  including  the  engineer  and 
fireman. ' ' 

"Art.  121.  Engineers  shall  communicate  by  means  of  a 
steam  whistle  with  the  agents  charged  with  the  duty  of 
watching,  and  with  the  conductors  of  trains,  using  the  follow- 
ing signal :  *  *  *  Three  blasts  or  sounds  of  the  whistle 
shall  be  the  signal  that  the  entire,  train  is  going  to  move  back- 
ward.' ' 

"Art.  124.  Companies  [railroad]  are  liable  for  accidents 
which  occur  through  the  failure  to  observe  the  provisions  of 
this  chapter  [chapter  7],  respecting  signals,  and  for  employing 
people  who  do  not  have  certificates  showing  that  their  sight 
and  hearing  are  free  from  infirmity  which  does  not  permit 
them  to  recognize  the  signals." 

"Art.  184.  Companies  [railway]  are  liable  for  all  faults  or 
accidents  which  occur  through  tardiness,  negligence,  impru- 
dence or  want  of  capacity  of  their  employees. ' ' 
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"Art.  208.  All  violations  of  this  law,  which  companies 
[railway]  commit,  shall  be  subject  to  punishment  by  the 
administration  by  fine  up  to  five  hundred  dollars,  which  the 
department  of  public  works  shall  assess,  reserving  always 
the  right  of  individuals,  through  indemnity,  and  the  liability 
which  the  companies  may  have  incurred  through  criminal 
acts  or  omissions  committed  by  them." 

The  bill  of  exceptions  concludes  as  follows: 

"Here  plaintiff  rested,  whereupon  defendant  filed  its  written 
motion  requesting  the  court  to  instruct  for  defendant  for  the 
reason  that  the  testimony  showed  that  the  wreck  and  plain- 
tiff's injuries  resulted  through  the  negligence  of  the  engineer 
in  charge  of  engine  No.  229,  in  running  beyond  his  meeting 
point,  and  in  failing  to  have  his  headlight  burning;  that  said 
engineer  was  the  fellow  servant  of  plaintiff,  for  whose  negli- 
gence defendant  was  not  liable.  Whereupon  the  court  held 
that  the  evidence  showed  that  plaintiff's  injuries  resulted 
through  the  negligence  of  the  engineer  in  charge  of  engine 
No.  229,  who  was  a  fellow  servant  with  plaintiff,  but  held 
that  he  would  presume  that  the  civil  law  existed  in  the  re- 
public of  Mexico,  and  that  under  the  civil  law  the  doctrine  of 
fellow  servant  is  not  recognized,  and  that  therefore  defendant 
railway  companv  was  liable  for  the  negligence  of  plaintiff's 
fellow  servant,  the  engineer  in  charge  of  engine  No.  229, 
and  wherefore  said  motion  to  instruct  was  overruled ;  said 
motion  being  as  follows,  to  wit:  'Now,  in  the  above  styled 
and  numbered  cause  comes  the  defendant,  after  plaintiff  had 
closed  his  testimony  and  rested,  before  any  testimony  was 
introduced  by  defendant,  and  moves  the  court  to  instruct  the 
jury  as  follows:  "Gentlemen  of  the  jury:  Plaintiff  having 
failed  to  prove  by  competent  evidence  under  the  pleadings 
sufficient  facts  to  warrant  his  recovery  herein,  you  are  charged 
to  find  a  verdict  for  defendant. ' '  '  Upon  the  overruling  of  said 
motion  defendant  then  and  there,  in  open  court,  duly  ex- 
cepted, and  now  herewith  tenders  this,  its  first  bill  of  excep- 
tion, asking  that  the  same  be  allowed  by  the  court  and  made 
a  nart  of  the  record  herein,  which  is  accordingly  done.  Aleck 
Boarman,  Judge. 

"Whereupon,  after  said  motion  was  overruled,  defendant 
asked  leave  to  offer  testimony  as  to  the  extent  and  character  of 
plaintiff's  injuries,  and  upon  only  said  issue,  which  privilege 
was  granted  by  the  court,  and  the  following  testimony  was 
offered  by  defendant :  *  *  *  Under  all  of  the  foregoing 
proof,  defendant  again  asked  the  court  to  give  the  following 
charge:  'Defendant  asks  the  court  to  charge  the  jury  to 
find  a  verdict  in  this  case  for  defendant. '  Which  charee 
was  by  the  court  refused,  and  defendant  then  and  there  in  open 
court  excepted,  and  herewith  tenders  this  its  second  bill  of 
exception,  asking  that  the  same  be  allowed  bv  the  court  and 
made  a  part  of  the  record  herein,  which  is  accordingly  done, 
this day  of ,  A.    D.  1900.     Aleck   Boarman,   Judge. 
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"Be  it  further  remembered,  that  upon  the  foregoing  proof 
the  court  gave  to  the  jury  no  charge  in  writing,  but  verbally 
instructed  the  jury.  To  the  action  of  the  court  in  instructing 
the  jury  verbally,  without  giving  them  a  written  charge, 
defendant  then  and  there  in  open  court  excepted,  and  now 
herewith  tenders  this  its  third  bill  of  exception,  asking  that 
same  be  allowed  by  the  court  and  made  a  part  of  the  record 

herein,  which  is  accordingly  done,  this day  of ,  A.  D. 

1900.     Aleck  Boarman,  Judge. 

"Be  it  remembered,  further,  that  the  court,  proceeding  to 
instruct  the  jury  verbally,  charged  the  jury  to  find  for  the 
plaintiff  as  against  defendant  under  the  foregoing  proof,  leav- 
ing only  the  question  of  the  extent  of  plaintiff's  damages  as 
an  issue  to  be  determined  by  the  jury;  the  court  assuming, 
as  a  matter  of  law,  that  defendant  was  guilty  of  negligence 
resulting  in  plaintiff's  injury,  defendant  being  bound  by  the 
negligence  of  its  employees.  To  the  action  of  the  court  in 
instructing  the  jury  to  find  for  plaintiff  as  against  defendant 
under  said  proof,  defendant  then  and  there  in  open  court  ex- 
cepted, and  now  herewith  tenders  this  its  fourth  bill  of  excep- 
tions, asking  that  the  same  be  allowed  by  the  court  and  made 
a  part  of  the  record  herein,  which  is  accordingly  done,  this 
day  of ,  1900.     Aleck  Boarman,  Judge. 

"Be  it  further  remembered,  that  the  court,  proceeding  to 
instruct  the  jury  verbally  upon  the  measure  of  damages,  was 
requested  by  defendant  to  submit  to  the  jury  the  issues  raised 
by  defendant's  plea,  to  the  effect  that  if  plaintiff  fraudulently 
sought  to  give  the  court  jurisdiction  over  this  controversy,  that 
if  plaintiff  had  suffered  no  serious  or  permanent  injuries,  and 
that  if  plaintiff  was  iniured  at  the  time  he  alleges  in  his  peti- 
tion, but  that  if  his  injuries  were  of  a  temporary  and  slight 
nature,  and  that  if  plaintiff  sought  to  give  this  court  the  juris- 
diction by  fraudulently  claiming  that  his  injuries  were  serious 
or  of  a  permanent  nature,  when  he  knew  that  the  injuries 
sustained  by  him  were  insignificant,  and  that  his  damage 
would  be  much  less  than  the  jurisdictional  amount  of  this 
court,  they  should  find  for  defendant,  which  instruction  was 
refused  by  the  court,  the  court  in  failing  and  refusing  to  in- 
struct the  jury  as  to  the  issue  raised  by  plaintiff's  plea  in  toto, 
to  which  action  of  the  court  defendant  then  and  there  in  open 
court  excepted,  and  herewith  tenders  this  its  fifth  bill  of  ex- 
ceptions, asking  that  the  same  be  allowed  by  the  court  and 
made  a  part  of  the  record  herein,  which  is  accordingly  done, 
this  2 1st  day  of  May,   A.  D.  1900.     Aleck  Boarman,  Judge." 

Another  bill  of  exceptions  shows: 

"That  upon  the  trial  of  the  above  styled  and  numbered 
cause,  while  testifying  upon  the  stand  in  his  own  behalf,  in 
answer  to  questions  asked  by  his  attorneys,  plaintiff  testified: 
'I  did  vomit  later  on,  when  I  tried  to  go  to  work.  Threw 
up  blood.  It  was  from  my  stomach,  I  guess.  It  came  out 
of  my  mouth,  and  not  out  of  my  nose.     It  had  never  occurred 
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before.  It  occurred  the  second  night  after  I  went  to  work, 
and  about  three  weeks  after  I  was  injured.  Mr.  Cole  was 
with  me  when  I  had  the  hemorrhage. '  To  which  testimony 
the  defendant  then  and  there  in  open  court  objected,  and 
asked  that  the  court  exclude  the  same,  for  the  reason  that  there 
were  no  allegations  in  plaintiff's  petition  sufficient  to  warrant 
the  introduction  of  evidence  as  to  such  character  of  injuries; 
the  allegations  of  said  petition  as  to  the  character  of  injuries 
sustained  by  plaintiff  being  as  follows:  'That  he  was  greatly, 
seriously,  and  permanently  injured  on  his  head,  eye,  right 
shoulder,  hand,  side,  leg,  hips,  back,  and  spine,  and  was 
seriously  and  permanently  injured  for  life.*  'That,  as  a  result 
of  his  injuries,  he  has  become  weak,  inefficient,  and  incapaci- 
tated in  his  business  of  railroading,  in  which  he  is  skilled. ' 
Which  objection  the  court  overruled,  and  defendant  then  and 
there  in  open  court  excepted.' ' 

T.  A.  Falve)'  and  Waters  Davis,  for  plaintiff  in  error. 
G.  E.  Wallace,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

The  first  assignment  of  error,  complaining  of  the  refusal  of 
the  court  below  to  instruct  the  jury  at  the  close  of  the  plain- 
tiffs evidence  to  find  for  the  defendant,  is  not  well  taken, 
because  at  the  time  of  requesting  such  instruction  the  defend- 
ant had  not  rested  its  case,  but  afterwards  went  on  and 
introduced  evidence  in  its  own  behalf.  Railway  Co.  v.  Cum- 
mings,  106  U.  S.  700,  1  Sup.  Ct.  493,  27  L.  Ed.  266;  Insurance 
Co.  v.  Crandal,  120  U.  S.  527,  530,  7  Sup.  Ct.  685,  30  L.  Ed. 
740. 

The  second  assignment  of  error  alleges  that  the  court  erred 
in  refusing  to  instruct  the  jury  to  find  for  the  defendant  after 
all  the  testimony  was  offered,  on  the  ground,  first,  that 
plaintiff's  injuries  resulted  through  no  negligence  of  defend- 
ant in  any  respect  whatsoever,  but  plaintiff's  injuries  resulted 
through  the  negligence  of  Ragland,  the  engineer  of  the  south- 
bound train  hauled  by  engine  No.  229  in  running  beyond 
Agua  Nueva,  the  meeting  point,  and  in  failing  to  have  a 
headlight  burning  upon  his  engine.  Under  the  evidence  as 
recited  in  the  transcript  the  collision  between  the  north  and 
south-bound  trains  of  the  defendant  company  on  the  main 
track  was  due  to  the  negligence  of  the  company  and  of  its 
agents  in  charge  and  control  of  the  south-bound  train,  and 
we  do  not  think  that  under  the  evidence  the  sum  total  of  the 
negligence  can  be  apportioned  to  Ragland,  the  engineer  in 
charge  of  the  south-bound  train.  It  is  admitted  the  night 
was  dark,  the  engine  was  without  headlight  or  signal  lamps, 
the  wind  was  blowing  sand  and  snow  across  the  track,  while 
the  place  at  which  the  trains  were  to  meet  was  only  a  blind 
siding, — a  place  without  a  telegraph  station  or  a  signal  house 
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by  which  it  might  be  recognized.  Whether  there  was  any 
signal  light  at  the  meeting  point  does  not  appear  by  the 
evidence,  and  it  is  a  fair  inference  that  there  was  none. 
Under  this  state  of  facts,  the  negligence  causing  the  collision 
may  well  be  attributed  to  the  company  in  ordering  the  trains 
to  meet  at  such  blind  siding.  It  may  also  fairly  be  inferred 
that  with  such  negligence  of  the  company  there  was  concur- 
ring negligence  on  the  part  of  the  conductor  and  engineer 
operating  the  south-bound  train  without  a  headlight  or  any 
signal  lights. 

The  second  reason  assigned  to  show  error  in  the  ruling  of 
the  court  is: 

"That  the  court  could  not  presume  the  existence  of  the  Civil 
Code  in  Mexico ;  that  it  could  not  presume  that  the  principle 
of  assumed  risk  of  negligence  of  fellow  servants  was  not  in 
vogue  in  Mexico,  and  for  the  reason  that  plaintiff  did  not 
plead  or  attempt  to  prove  that  the  civil  law  was  in  effect  in 
Mexico,  concerning  the  matter  of  liability  and  rights  of  rail- 
road companies,  but  pleaded  and  set  up  various  statutes  of 
Mexico  concerning  the  rights  of  action  against  railroads,  and 
liabilities  of  railways  and  corporations  for  damages  in  suits 
of  this  kind,  claiming  that  defendant  was  liable  by  reason  of 
the  statutory  law  of  Mexico,  not  the  civil  law;  that  none  of  the 
laws  set  up  and  pleaded  by  plaintiff  showed  that  the  defend- 
ant was  liable  for  negligence  of  plaintiff's  fellow  servant  Rag- 
land/  ' 

In  Railway  Co.  v.  Marshall,  34  C.  C.  A.  138,  91  Fed.  938,  in 
which  the  law  of  Mexico  with  regard  to  employers'  liability 
was  in  question,  this  court  held : 

"In  the  absence  of  proof,  it  is  to  be  presumed  that  in  the 
matter  of  liability  of  an  employer  for  his  negligence,  resulting 
in  injuries  to  an  employee,  the  law  of  Mexico  is  the  same 
as  the  law  of  Texas,  in  both  of  which  the  civil  law  originally 
prevailed.  See  Phil.  Ev.  (Cowen  &  Hill's  and  Edwards' 
notes)  p.  429  et  seq.,  and  adjudged  cases  there  cited;  1  Rice, 
Ev.  p.  65;  Whart.  Ev.  §  1292.  Indeed,  there  is  good  author- 
ity for  holding  that,  as  the  state  of  Texas  recently  constituted 
a  part  of  the  republic  of  Mexico,  the  courts  in  the  state  of 
Texas,  in  proper  cases,  will  take  judicial  notice  of  the  laws 
common  to  both  prior  to  the  separation.  Malpica  v.  Mc- 
Kown,  1  La.  248;  Berluchaux  v.  Berluchaux,  7  La.  539. 
Further  than  this,  it  is  to  be  noticed  that  under  the  laws  of 
Mexico,  as  proved  herein,  it  is  clear  that  a  civil  action  may  be 
brought  to  recover  damages  resulting  from  negligence. ' ' 

And  we  think  the  same  rule  should  be  applied  in  this  case, 
so  far  as  the  law  of  Mexico  was  not  proved  on  the  trial.  The 
record  shows,  however,  that  the  defendant  pleaded  and  proved 
the  following  as  being  laws  in  force  in  Mexico,  to  wit : 

"Art.  53.  The  conductor  of  a  train  en  route  is  the  person 
in  command  of  all  the  train  crew,  including  the  engineer  and 
fireman." 
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"Art.  184.  Railway  companies  are  liable  for  all  faults  or 
accidents  which  occur  through  the  tardiness,  negligence,  im- 
prudence or  want  of  capacity  of  their  employees. ' ' 

And  the  plaintiff  proved  rules  of  the  Mexican  Central  Rail- 
way Company  as  follows: 

"Rule  No.  34.  Each  train  running  after  sunset,  or  when 
obscured  by  fog  or  other  cause,  must  display  the  headlight  in 
front,  and  two  or  more  red  lights  in  the  rear. ' ' 

"Rule  No.  84.  All  north-bound  trains  have  the  absolute  right 
of  track  over  all  south-bound  trains. M 

It  follows  that  the  court  did  not  err  in  refusing  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant,  because,  whether 
the  accident  resulted  solely  from  the  negligence  of  the  com- 
pany, or  resulted  from  the  negligence  of  the  company  con- 
curring with  that  of  a  fellow  servant  of  the  plaintiff,  under  the 
laws  of  Mexico  the  defendant  company  is  liable  for  the  dam- 
ages resulting. 

The  third  assignment  of  error  complains  of  the  action  of 
the  court  in  instructing  the  jury  verbally  instead  of  in  writing, 
for  the  reason  that  under  the  laws  of  the  state  of  Texas  the 
courts  are  required  to  give  their  instructions  in  writing,  and 
for  the  further  reason  that  the  defendant  could  not  reserve  its 
exceptions  to  the  charge  of  the  court  without  interrupting 
the  court  at  the  time  it  was  delivering  its  charge,  and  the  jury 
could  not  so  well  understand  the  law  under  verbal  instruc- 
tions as  they  might  have  done  under  written  instructions. 
Assuming  that  this  assignment  of  error  is  serious,  we  dismiss 
it  with  the  remark  that  the  laws  of  Texas  with  regard  to  in- 
structing juries  in  the  state  courts  do  not  prevail  in  the  courts 
of  the  United  States. 

The  fourth  assignment  of  error  complains  that  the  court  in- 
structed the  jury  to  find  against  the  defendant  and  in  favor  of 
the  plaintiff  for  such  damages  as  the  plaintiff  sustained.  The 
reason  assigned  is  that  it  was  the  province  of  the  jury  to  pass 
upon  the  question  as  to  whether  or  not,  under  the  proof,  any 
one  was  guilty  of  negligence  entitling  plaintiff  to  recover;  and, 
further,  that  it  was  the  province  of  the  jury  to  pass  upon  the 
credibility  of  the  witnesses  and  the  weight  of  the  evidence. 
The  uncontradicted  facts  in  the  case  established  the  negli- 
gence of  the  company  and  its  agents,  and  also,  in  our  opinion, 
the  right  of  the  plaintiff  to  recover  damages  for  such  injuries 
as  he  suffered. 

The  fifth  assignment  of  error  complains  that  the  court 
erred  in  refusing  to  charge  the  jury  upon  the  issues  presented 
by  the  defendant's  plea  to  the  jurisdiction,  for  the  reason  that 
it  appeared  from  the  testimony  in  the  case  that  the  plaintiff 
was  not  seriously  or  permanently  injured,  and  that  he  sought 
to  exaggerate  his  claim  for  damages  in  order  to  bring  his  case 
within  the  jurisdiction  of  the  court.  The  question  whether 
the  demand  of  the  plaintiff  for  damages  was  colorable  and 
exaggerated  for  the  purpose  of  conferring  jurisdiction  on  the 
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circuit  court  was  one  for  the  court  to  decide.  Section  5, 
Act  March  3,  1875  (18  Stat.  472;  25  Stat.  433,  §6).  If  proper 
to  submit  it  at  all  to  a  jury  (on  which  we  express  no  opinion), 
the  submission  should  be  as  to  facts,  and  separate  from  the 
merits.  The  submission  of  the  question  as  asked  by  plaintiff 
in  error,  if  granted,  and  the  finding  had  been  favorable, 
would  have  resulted  in  res  adjudicata  as  to  defendant  in  error's 
right  to  recover  for  such  damages  as  he  actually  suffered.  The 
case  was  submitted  solely  as  to  the  damages  suffered  by  the 
plaintiff  below,  and  the  verdict  was  for  $1,085.  The  record 
shows  no  renewal  of  the  application  to  dismiss  the  case  for 
fraud  on  the  jurisdiction  of  the  court. 

The  sixth  and  seventh  assignments  of  error  complain  of  the 
admission  of  evidence  over  the  objections  of  the  defendant 
below  tending  to  show  that  the  plaintiff  suffered  from 
hemorrhages  and  vomiting  within  a  short  time — two  or  three 
weeks — after  the  injuries  complained  of.  The  evidence  was 
objected  to  because  there  are  no  allegations  in  the  plaintiff's 
petition  sufficient  to  warrant  the  introduction  of  evidence  as 
to  such  injuries.  The  allegations  of  the  petition  as  to  the 
character  of  injuries  are  that  "he  was  greatly,  seriously,  and 
permanently  injured  on  his  head,  eye,  right  shoulder,  hand, 
side,  leg,  hips,  back,  and  spine,  and  was  seriously  and  per- 
manently injured  for  life, ' '  and  that  "as  a  result  of  his  in- 
juries he  has  become  weak,  inefficient,  and  incapacitated  in 
his  business  of  railroading,  in  which  he  is  skilled."  Evi- 
dence of  vomiting  and  hemorrhages  which  followed  soon  after 
the  injury  directly  tended  to  establish  the  character  of  Glover's 
injuries,  and  we  are  clear  that  the  allegations  of  the  petition 
are  sufficiently  broad  to  fully  permit  such  evidence.  See  5 
Enc.  PL  &  Prac.  p.  746;  Railway  Co.  v.  McMannewitz.  70 
Tex.  73,  8  S.  W.  66;  Railway  Co.  v.  Harris,  122  U.  S.  6oS\  7 
Sup.  Ct.  1286,  30  L.  Ed.  1 146. 

This  disposes  of  all  the  assignments  of  error,  and  with  such 
result  that  the  judgment  of  the  circuit  court  must  be  affirmed ; 
and  it  is  so  ordered. 


St.  Louis,  P.  &  N.  Ry.  Co.  v.  Dorsey. 

(Supreme  Court  of  Illinois,  Feb,  20 ,  rgo/.) 

[59  N.  E.  Rep.  593.] 

Injury  to  Brakeman—  Defective  Brake — Proof.— On  the  question  of 
•whether  there  was  a  brake  carrier  iron  on  a  car  at  the  time  of  the  acci- 
dent to  a  brakeman  from  the  breaking  of  the  irons  holding  the  brake 
staff  to  the  car,  testimony  of  the  conductor,  who  examined  the  car  the 
next  day,  and  of  the  car  inspector,  who  examined  it  three  days  after  the 
accident,  that  there  was  at  the  time  of  their  examinations  no  brake  car- 
rier iron  on  it,  is  admissible  in  connection  with  the  testimony  of  the 
conductor  that  he  picked  up  the  pieces  of  the  broken  brake,  and  of  the 
inspector  that  the  car  was  in  the  shop  for  repairs  three  days  before 
the  accident,  and  that  there  was  no  brake  carrier  iron  on  it  then,  and 
that  he  put  none  on  ;  there  being  nothing  in  the  evidence  to  the  effect 
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that  changes  occurred,  or  might  have  occurred,  in  the  brake  appliances 
after  the  accident  and  before  the  witnesses  saw  it. 

Evidence. — Testimony  of  a  widow,  in  action  for  death  of  her  husband, 
that  she  was  supported  by  him,  is  admissible. 

Injury  to  Brakeman — Defective  Brake— Contributory  Negligence — 
Evidence.*— To  rebut  the  inference  that  a  brakeman,  killed  by  the  giving 
way  of  the  brake,  was  negligent  in  swinging  on  it  so  hard,  it  is  compe- 
tent to  show  that  there  was  no  other  brake  on  the  train  in  working 
order,  so  that  it  was  necessary  to  put  an  unusual  strain  on  it. 

Same — Same — Pleading  and  Proof. — The  declaration  alleged  that 
defendant  negligently  failed  to  have  a  car  equipped  with  suitable  brake 
appliances,  in  that  the  brake  staff  was  secured  to  the  car  by  a  defective 
casting,  which  broke  by  reason  of  its  defects,  and  was  not  supplied  with 
a  carrier  iron,  through  which  the  brake  staff  should  have  passed  in 
order  to  prevent  it  from  falling  in  case  the  casting  might  break,  and 
that  by  reason  of  the  failure  to  provide  the  carrier  iron  on  the  car  it  was 
defective  and  unsafe,  and  by  means  of  the  defective  casting  and  of  the 
defective  construction  of  the  car  in  failing  to  have  the  carrier  iron  the 
death  of  the  brakeman  was  occasioned,  field,  that  it  was  not  necessary 
to  prove  that  the  casting  was  defective,  and  also  that  there  was  no  car- 
rier iron  through  which  the  brake  staff  passed,  but  it  was  enough  that 
the  absence  of  the  carrier  iron  produced  a  strain  on  the  casting,  though 
not  defective,  which  caused  it  to  break. 

Appeal  from  appellate  court,  Third  district;  James  A. 
Creighton,  Judge. 

Action  by  John  J.  Dorsey,  administrator,  against,  the  St. 
Louis,  Peoria  &  Northern  Railway  Company.  From  a  judg- 
ment of  the  appellate  court  (89  111.  App.  555)  affirming  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

Appellee,  John  J.  Dorsey,  as  administrator  of  the  estate  of 
William  H.  Shrigley,  deceased,  sued  appellant,  the  St. 
Louis,  Peoria  &  Northern  Railway  Company,  in  an  action  on 
the  case  to  recover  damages  for  causing  the  death  of  his  in- 
testate. The  declaration  contains  one  count,  charging  that 
appellant  negligently  and  carelessly  failed  to  have  one  of  its 
cars, — a  flat  car, —upon  which  the  deceased  was  employed  as 
brakeman,  "  equipped  with  safe  and  suitable  brake  appliances, 
in  this:  that  the  brake  staff,  which  extended  about  three  and 
one-half  feet  above  the  deck  of  said  car,  was  secured  to  the 
end  sill  thereof  by  a  defective  casting,  which  broke  by  reason 
of  its  defects,  and  was  not  supplied  with  a  carrier  iron,  through 
which  the  said  brake  staff  should  have  passed  in  order  to  pre- 
vent it  from  falling  over  in  case  the  casting  might  break,  and 
precipitating  the  brakeman  to  the  ground,"  and  "that  by  rea- 
son of  the  failure  to  provide  the  said  carrier  iron  on  said  car 
the  same  was  then  and  there  defective  in  construction  and 
unsafe,  and  by  means  of  said  defective  casting  to  hold  said 
brake  staff  to  the  end  sill,  and  of  the  defective  construction 
of  said  car  in  failing  to  supply  the  said  carrier  iron,  the  injury 
and  death  of  the  said  William  H.  Shrigley  was  occasioned"; 
that  appellant  had  notice  of  said  defects  or  by  the  exercise  of 
due  care  and  diligence  could  have  known  of  them,  the  same 
being  unknown   to  the  deceased.     The  facts  are :     On   the 

*See  generally,  5  Rap.  &  Mack's  Dig.  203  et  seg. 
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morning  of  February  10,  1898,  the  deceased  was  a  brakeman 
on  a  construction  train  of  appellant,  which  was  engaged  in 
building  its  line  of  railway  between  Springfield  and  Pekin. 
He  had  been  with  the  train  about  four  weeks.  They  came 
into  Springfield  every  Saturday  night,  and  went  out  each 
Sunday  night,  making  headquarters  at  Pekin  during  the  week. 
Early  on  the  morning  of  February  10th  said  construction 
train,  consisting  of  an  engine,  a  water-tank  car,  tool  car,  and 
caboose,  backed  out  from  Pekin  to  Myers'  Station,  some  six 
miles  south  of  Pekin,  where  they  were  to  take  some  flat  cars 
from  a  switch  and  put  them  between  the  water-tank  car  and 
the  tool  car  and  caboose,  on  which  the  construction  gang 
were.  The  track  there  runs  north  and  south,  and  the  engine 
and  tank  car  were  on  the  north  end  of  the  train.  Deceased  cut 
off  the  caboose  and  tool  car,  and  they  were  "kicked"  on  the 
main  track  south  of  the  switch,  and  he  then  set  the  brake, 
which  was  on  the  south  end  of  the  tank  car,  expecting  to  stop, 
the  engine  and  tank  car  to  go  in  on  the  switch  for  the  flats. 
While  swinging  on  and  setting  the  brake  on  the  south  end  of 
the  tank  car  the  casting  which  held  the  brake  rod  to  the  car 
broke  off,  and  he  was  thrown  from  and  in  front  of  the  cars, 
and  run  over  and  killed.  No  one  saw  him  fall  except  John  W. 
White,  who  says  he  "saw  him  take  hold  of  the  brake,  and 
swing  plumb  round  on  it,  and  something  broke,  and  he  fell" 
He  says  he  was  standing  about  the  center  of  the  brake,  and 
swung  himself  out  over  the  end  of  the  car.  His  body  was 
under  the  engine  when  the  train  was  stopped.  The  casting 
which  held  the  brake  staff  to  the  end  of  the  car  was  found 
broken,  and  the  brake  staff  wheel  and  chain  and  other  brake 
apparatus  were  broken  and  thrown  onto  the  track.  Issue  was 
joined  upon  a  plea  of  not  guilty  by  the  appellant,  and  the  case 
was  tried  by  a  jury,  resulting  in  a  verdict  and  judgment  against 
appellant  for  $3, 500  damages.  On  appeal  to  the  appellate 
court  the  judgment  was  sustained,  and  the  appellant  now  pros- 
ecutes this  further  appeal,  assigning  as  error  the  admission  of 
improper  evidence  by  the  trial  court,  and  the  giving  of  im- 
proper instructions  for  appellee. 

Conkling  &  Grout,  for  appellant. 

Brown  Wheeler,  Brown  &  Hay,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  Appellant  contends 
the  trial  court  erred  in  permitting  the  conductor  of  the  train 
by  which  the  deceased  was  killed  to  testify  as  to  the  result  of 
his  examination  of  the  car  for  a  carrier  iron  the  next  day  after 
the  accident,  and  in  permitting  one  Hysler,  who  was  at  the 
time  car  inspector  for  appellant,  to  testify  to  the  condition 
of  the  car  on  the  Sunday  following  the  accident,  on  Thursday ; 
both  of  these  witnesses  testifying  that  at  the  time  they  ex- 
amined the  car  there  was  no  brake  carrier  iron  on  it.  We 
think  it  was  not  error  to  admit  this  testimony  as  tending  to 
show  the  absence  of  the  brake  carrier  iron  at  the  time  of  the 
accident,  particularly  when  this  testimony  is  coupled  with  that 
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of  Stevens,  the  conductor,  that  he  picked  up  the  pieces  of  the 
broken  brake,  and  with  the  testimony  of  Hysler  that  the  car 
was  in  the  shop  for  repairs  on  the  Sunday  prior  to  the  acci- 
dent, and  that  there  was  no  brake  carrier  iron  on  it  at  that 
time,  and  that  he  did  not  put  one  on.  The  condition  of  the 
brake  apparatus  at  the  exact  time  of  the  accident  was,  of 
course,  the  material  inquiry,  but  evidence  as  to  its  condition 
shortly  before  or  after  that  time  would  fairly  tend  to  prove 
its  condition  at  the  particular  moment  of  the  accident.  There 
is  nothing  in  the  evidence  to  the  effect  that  changes  did  occur 
or  might  have  occurred  in  the  brake  appliance  after  the  acci- 
dent and  the  time  the  witnesses  saw  it.  We  think  the  testi- 
mony was  competent.  The  weight  to  be  eriven  it  was  for  the 
jury  to  determine. 

The  contention  of  appellant  that  it  was  error  to  permit  the 
widow  to  testify  that  she  was  supported  by  the  deceased,  her 
husband,  is  fully  answered  by  the  cases  of  Railroad  Co.  v. 
May,  108  111.  288;  Pennsylvania  Co.  v.  Keane,  143  111.  172,  32 
N.  E.  260;  and  Swift  &  Co.  v.  Foster,  163  111.  50,  44  N.  E. 
837.  The  case  of  Railroad  Co.  v.  Woolridge,  174  111.  330,  51 
N.  E.  701,  does  not  conflict  with  or  purport  to  overrule  those 
cases.  There  was  no  attempt  in  this  case  to  show  the  poverty, 
helplessness,  or  dependence  of  the  widow,  but  merely  to  show 
that  she  was  supported  by  her  husband,  which  was  clearly  not 
improper  in  view  of  the  foregoing  decisions. 

It  is  also  urged  that  it  was  error  to  permit  Tobin, 
the  engineer  of  the  train  by  which  the  deceased  was 
killed,  to  testify  as  to  the  brake  equipment  on  the 
engine:  such  evidence,  as  contended,  being  immaterial. 
He  testified  that  the  engine  brakes  were  not  in  work- 
ing order.  The  defendant  attempted  to  show  that  the 
deceased  was  careless  in  the  manner  in  which  he  operated  the 
brake  on  the  flat  car,  but  the  engineer  testified  that  the  brake 
which  the  deceased  was  operating  was  the  only  brake  on  the 
train  at  the  time  of  the  accident,  the  one  on  the  engine  not 
being  in  working  order.  We  think  the  testimony  was  admis- 
sible for  the  purpose  of  showing  the  necessity  for  an  unusual 
effort  on  the  part  of  the  decedent  in  applying  the  brake,  and 
as  tending  to  rebut  the  inference  of  want  of  due  care  on  his 
part.  The  question  before  the  iury  was  as  to  the  sufficiency  of 
the  braking  apparatus  on  the  flat  car,  and  evidence  tending 
to  show  that  by  reason  of  the  condition  of  other  brakes  on  the 
train  an  unusual  strain  was  necessary  to  be  put  upon  the  one 
in  use  by  the  deceased  was  competent  on  the  question  of  neg- 
ligence. 

Five  instructions  were  given  at  the  instance  of  the  plaintiff, 
to  each  of  which  appellant  objects.  It  is  not  claimed  that 
either  of  them  announced  erroneous  rules  of  law,  but  that, 
in  view  of  the  evidence — or,  as  is  said,  absence  of  evidence — 
upon  which  to  base  them,  they  were  calculated  to  mislead  the 
jury  to  the  prejudice  of  the  defendant.     There  is  some  con- 


284  TAXATION  Vo}  X?1 

(ns) 

Baltimore,  etc.,  Ry.  Co.  v.  Com'rs  of  Wicomico  Co 

fusion  in  the  evidence  as  to  the  office  of  what  is  termed  the 
"carrier  iron,"  and  its  use  as  an  appliance  to  render  the 
brake  reasonably  safe  for  use,  and  the  allegation  of  the  decla- 
ration is  not  altogether  clear  in  that  regard ;  but  we  think 
there  can  be  no  serious  doubt,  from  the  evidence  in  the  case, 
that  the  absence  of  the  carrier  iron  upon  the  brake  in  question 
would  have  the  effect  of  rendering  it  unsafe.  It  was  not  nec- 
essary, under  the  allegations  of  the  declaration,  that  the  plain- 
tiff should  prove  that  the  casting  at  the  end  of  the  sill  was 
defective,  and  also  that  there  was  no  carrier  iron  through 
which  the  brake  or  staff  passed.  If  the  absence  of  the  carrier 
iron  produced  a  strain  upon  the  casting,  even  though  not  defect" 
ive,  which  caused  it  to  break,  then  the  plaintiff  was  entitled 
to  recover,  and  in  this  view  of  the  declaration  the  instructions 
correctly  announced  the  law.  We  do  not  think  it  can  be 
successfully  urged  that  the  instructions,  as  a  series,  were  not 
fair  to  defendant,  or  that  a  different  result  would  have  been  ob- 
tained had  those  given  on  behalf  of  the  plaintiff  been  modified, 
as  insisted  upon  by  appellant.  On  the  whole  record  there 
is  no  reversible  error.  The  judgment  of  the  appellate  court 
will  be  affirmed.     Judgment  affirmed. 


Baltimore,  C.  &  A.  Ry.  Co.  v.  Commissioners  of  Wicom- 
ico County. 

Commissioners  op  Wicomico  County  v.  Baltimore,  C  & 

A.  Ry.  Co. 

{Court  of  Appeals  of  Maryland,  March  7,  190  /.) 

[48  Atl.  Rep.  853.] 

Res  Judicata.* — Where  a  railroad,  which  was  exempt  from  taxation, 
was  sold  at  foreclosure  sale,  and  in  an  action  by  a  city  for  taxes  it  was 
held  that  the  purchaser  acquired  such  exemption  by  its  purchase,  the 
question  was  res  judicata  in  a  subsequent  action  by  the  county  for  taxes. 

Taxation — Time  for  Assessment. — Under  Code,  art.  81,  §§  10,  192a, 
providing  that,  in  all  cases  where  discoveries  of  assessable  property  are 
made,  the  county  commissioners  shall  assess  the  same,  and  add  it  to  the 
amount  on  which  taxes  are  to  be  levied,  and  that  they  shall  take  steps 
to  discover  such  property,  a  railroad  company  is  liable  for  taxes  on  its 
property  for  the  current  year,  though  they  were  not  assessed  or  levied 
until  after  the  time  for  the  annual  levy  of  taxes,  as  required  by  Code, 
art.  25,  §  6,  and  after  the  time  Pub.  Iyoc.  Law,  art.  23,  requires  the  copy 
of  the  assessment,  with  rate  of  taxes  and  aggregate  amount  of  collec- 
tions, to  be  placed  in  the  hands  of  the  collector. 

Same— Same— Objection — Estoppel.— Where  property  was  not  assessed 
at  the  time  of  making  the  annual  tax  levy,  because  the  commissioners 
took  time  to  determine  whether  the  property  was  exempt,  such  claim 
having  been  made  by  the  company,  it  cannot  escape  liability  for  the 
taxes  afterwards  levied  in  the  current  year,  because  they  were  not  as- 
sessed and  levied  at  the  time  prescribed  by  law. 

Appeal  —  Review.  —  Where  an    agreed   statement   of  facts  provided 

*As  to  whether  a  railroad  company's  right  to  exemption  from  taxation 
passes  to  the  purchaser  of  the  road  at  foreclosure  sale,  see  note,  20  Am. 
&  Eng.  R.  Cas.,  N.  S.,  24  ct  seq. 
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that  if  the  court  believed  defendant  liable  for  the  taxes,  or  any 
part  of  them,  it  could  give  judgment  for  such  amount,  and,  if  it  was  not 
liable,  to  give  judgment  for  defendant,  and  reserved  the  right  of  appeal 
to  either  party,  it  being  the  duty  of  the  trial  court  to  declare  the  law  on 
the  tacts  stated,  the  appellate  court'*  right  to  review  its  decision  thereon 
is  not  affected  by  the  rule  that  the  court  of  appeals  shall  in  no  case  de- 
cide any  point  or  question  which  does  not  appear  by  the  record  to  have 
been  raised  in  the  trial  court. 

Taxation — Time  for  Assessment. — Under  Code,  art.  25,  §  6,  providing 
that  the  meeting  to  make  the  annual  levy  of  taxes  shall  be  held  pre- 
vious to  July  1st  in  each  year,  the  power  of  the  county  commissioners  to 
levy  taxes  in  any  one  year  is  restricted  to  a  levy  for  that  year,  and 
therefore  taxes  on  a  railroad,  levied  in  1899  for  the  years  1896,  1897,  and 
1898,  cannot  be  collected. 

Same — Rolling  Stock  of  Railroad — Distribution  among  Counties. — 
Where  the  assessment  by  county  commissioners  of  the  rolling  stock  of  a 
railroad  was  the  valuation  of  the  whole  thereof,  and  was  never 
returned  to  the  state  tax  commissioner  for  distribution  among  the  coun- 
ties and  the  city  of  Baltimore  in  which  it  was  located,  as  required  by 
Act  1896,  c.  140,  the  company  is  not  liable  for  taxes  levied  thereon  by 
the  county  commissioners. 

Same— Same— Same— Constitutional  Law.— Act  1896,  c.  140,  §  199, 
providing  that,  for  the  purpose  of  county  and  municipal  taxation,  the 
total  assessment  and  valuation  of  rolling  stock  of  railroad  companies, 
made  in  the  county  of  the  railroad's  principal  office,  which  is  the  legal 
situs  of  such  stock,  shall  be  divided  among  the  counties  and  the  city  of 
Baltimore  in  proportion  to  the  mileage  of  the  roads  located  therein,  is 
not  void,  as  repugnant  to  Const,  art.  3,  §  51,  providing  that  the  personal 
property  of  residents  of  the  state  shall  be  subject  to  taxation  in  the 
comity  where  the  resident  dona  fide  resides,  and  not  elsewhere,  since 
such  provision  refers  only  to  natural  persons,  and  not  to  corporations. 

Cross  appeals  from  circuit  court,  Wicomico  county ;  Henry 
Page  and  Charles  F.  Holland,  Judges. 

"To  be  officially  reported." 

Action  for  taxes  by  the  county  commissioners  of  Wicomico 
county  against  the  Baltimore,  Chesapeake  &  Atlantic  Railway 
Company.  From  a  judgment  for  part  of  the  taxes,  both  par- 
ties appeal     Affirmed. 

Arsrued  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE,  BOYD,  PEARCE,   SCHMUCKER,  and  JONES,  JJ. 

James  E.  Ellegood  and  G.  Grier  Ratcliff,  for  plaintiff. 
Graham  &  Fitch  and  N.  P.  Bond,  for  defendant. 

JONES,  J.'  This  case  was  presented  to  the  court  below 
without  a  jury,  upon  an  agreed  statement  of  facts,  from  which 
it  appears,  briefly  stated,  that  the  Baltimore  &  Eastern  Shore 
Railroad  Company  was,  in  the  year  1886,  duly  incorporated 
under  the  provisions  of  the  act  of  1876  (chapter  242);  and 
afterwards,  by  the  act  of  1886  (chapter  133),  additional  powers 
were  conferred  upon  it,  and,  among:  other  things,  in  the  last- 
mentioned  act  it  was  provided  that  "its  franchises,  property, 
shares  of  capital  stock  and  bonds  shall  be  exempt  from  all 
state,  county  and  municipal  taxation  for  the  term  of  thirtv 
years,  accounting  from  the  date  of  the  completion  of  said  road 
between  the  termini  mentioned  in  the  charter.' '  The  road 
was  so  completed  about  the  1st  day  of  August,  1891.     Under 
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powers  conferred  upon  it  by  the  act  of  1886  (chapter  133), 
the  Baltimore  &  Eastern  Shore  Railroad  acquired  by  purchase 
the  Wicomico  &  Pocomoke  Railroad,  with  all  of  its  property, 
franchises,  etc.  The  latter  road  executed  to  the  former  a 
deed  in  accordance  with  said  purchase,  on  the  30th  day  of 
June,  1890;  and,  under  the  provisions  of  the  statute,  the  two 
roads  then  became  one  company,  and  entitled  to  all  the  prop- 
erty, franchises,  rights,  privileges,  and  immunities  which  each 
of  them  had  under  and  by  virtue  of  their  respective  charters. 
After  this,  on  the  1st  day  of  July,  1890,  the  Baltimore  & 
Eastern  Shore  Railroad  Company  executed  a  mortgage  or 
deed  of  trust  of  all  its  property,  franchises,  rights,  privileges, 
and  immunities,  including  all  the  railroad  and  other  property, 
franchises,  etc.,  formerly  belonging  to  the  Wicomico  & 
Pocomoke  Railroad  Company,  to  the  Atlantic  Trust  Company, 
in  trust  to  secure  the  payment  of  the  principal  and  interest  of 
certain  bonds  described  in  the  mortgage.  In  August,  1894, 
under  foreclosure  of  this  mortgage,  a  sale  was  made  of  all 
the  railroad  mentioned  in  the  mortgage,  together  with  all  the 
rights,  privileges,  franchises,  and  immunities  of  both  of  the 
railroads  included  therein,  under  a  decree  of  foreclosure  and 
sale  passed  by  the  circuit  court  of  the  United  States  in  and 
for  the  district  of  Maryland,  and  the  sale  was  duly  ratified 
and  confirmed  by  the  court.  The  purchaser  at  this  sale,  with 
others,  then,  under  sections,  187,188,  189,  and  190  of  article  23 
of  our  Code,  formed  a  corporation,  for  the  purpose  of  owning 
and  operating  the  railroad  property  so  purchased,  under  the 
name  of  the  Baltimore,  Chesapeake  &  Atlantic  Railway  Com- 
pany. The  home  or  principal  office  of  this  new  corporation 
is  the  town  of  Salisbury,  in  Wicomico  county.  To  quote  now 
from  the  agreed  statement  of  facts,  the  property  of  this  cor- 
poration "was  not  assessed  by  the  assessors  of  Wicomico 
county  under  the  provisions  of  the  act  of  1896,  nor  was  it 
attempted  to  be  assessed  by  the  county  commissioners  of 
Wicomico  county  under  that  act,  at  any  time  before  the  1  ith 
day  of  November,  1899;  and  that  said  property  was  not,  nor 
was  any  of  it,  returned  by  the  defendant  to  the  assessors  or 
the  county  commissioners  of  the  said  county  for  the  purposes 
of  assessment  and  taxation,  under  chapter  120  of  the  Acts  of 

1896,  in  any  of  the  schedules  of  the  real  and  personal  prop- 
erty, but  the  same  was  omitted  from  each  and  every  list  or 
schedule  of  real  and  personal  property  returned  by  the  said 
defendant,  nor  has  the  same  at  any  time  been  listed  by  the 
said  defendant  for  the  purposes  of  taxation  under  said  act. 
But,  after  the  return  of  the  schedules  or  lists  of  property 
admitted  by  the  defendant  corporation  to  be  taxable,  the 
attorney  and  agent  for  the  defendant,  prior  to  the  levy  of 

1897,  and  while  the  said  county  commissioners  were  sitting 
as  a  board  of  control  and  review  under  the  said  chapter  120  of 
the  act  of  1896,  did  appear  before  the  said  county  commis- 
sioners, sitting  as  said  board  of  control  and  review,  and  claim 
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the  property  so  omitted  was  exempt  from  taxation  under  its 
charter,  and  the  then  attorney  for  the  county  commissioners 
advised  that  the  said  property  was  so  exempt  as  claimed  by 
the  defendant  corporation.  The  commissioners  thereupon 
held  the  matter  in  abeyance,  and  came  to  no  final  conclusion, 
until  November,  1899,  when,  after  taking  further  legal  counsel, 
thev  came  to  the  conclusion  that  the  same  was  liable  to  taxa- 
tion, and  not  exempt.  They  thereupon  decided  to  tax  the 
said  property,  and  gave  notice,  under  section  145  of  article  81 
of  the  Code  of  Public  General  Laws,  of  their  intention  to 
place  the  same  upon  the  tax  books  of  the  county,  and  levy  an 
assessment  thereon. ' '  The  property  so  decided  tQ  be  put  upon 
the  tax  books  is  admitted  to  have  been  the  property  of  the 
corporation  which  was  the  defendant  below  in  the  present 
suit  at  the  time  of  such  decision,  and  to  have  been  the  prop- 
erty of  the  said  corporation  since  the  4th  day  of  August,  1894. 
On  the  2d  day  of  November,  1899,  the  county  commissioners 
gave  notice  to  the  corporation,  the  defendant  below,  of  the 
decision  to  assess  all  of  the  property  aforesaid,  and  to  appear 
before  the  county  commissioners  on  the  14th  day  of  Novem- 
ber, 1899,  in  order  that  the  property  might  be  assessed.  The 
defendant  accordinely  appeared  and  objected  to  the  assess- 
ment of  the  property,  but  rendered  what  it  believed  to  be  a 
true  valuation  thereof.  The  property  was  thereupon,  against 
the  protest  of  the  defendant,  placed  upon  the  assessment 
books  of  the  county  for  the  years  1896,  1897,  1898,  and  1899, 
for  the  purposes  .of  taxation.  Levy  was  then  made  upon  the 
assessment  so  made  for  the  said  several  years  by  the  county 
commissioners  at  the  rates  at  which  the  levy  had  been  made 
for  these  years,  respectively.  The  assessment  of  the  rolling 
stock  of  the  defendant  corporation  was  the  valuation  of  the 
whole  of  its  rolling  stock,  and  this  had  never  been  returned 
to  the  state  tax  commissioner  for  distribution,  according  to 
the  act  of  1896  (chapter  140).  The  taxes  so  assessed  and  levied 
were  then  placed  by  the  county  commissioners  of  Wicomico 
county,  the  plaintiff  below,  in  the  hands  of  the  collectors  of 
taxes  for  the  purpose  of  having  the  same  collected.  The 
collectors  made  demand  upon  the  corporation  the  Baltimore, 
Chesapeake  &  Atlantic  Railway  Company,  the  defendant  be- 
low, for  payment,  which  being  refused,  this  suit  was  brought 
by  the  county  commissioners  to  recover  of  the  defendant  the 
taxes  as  levied.  The  suit  is  in  assumpsit,  with  counts  in  the 
narr.  for  taxes  claimed  to  be  due  for  each  of  the  several  years 
for  which  assessment  and  levy  were  made.  The  defendant 
pleaded  non  assumpsit,  and,  in  addition  thereto,  special  pleas 
to  the  effect  that,  upon  the  facts  set  out,  as  successor,  by  pur- 
chase, to  the  possession  "of  all  the  powers,  rights,  immunities, 
privileges,  and  franchises"  of  the  Baltimore  &  Eastern  Shore 
Railroad  Company,  it  is  by  virtue  of  the  provisions  of  the  act 
of  1886  (chapter  133),  exempt,  for  the  period  of  30  years  from 
the  date  of  completion  of  the  last-named  road,  from  all  state. 
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county,  and  municipal  taxation,  and  that  taxes  claimed  of  it 
were  not  legally  assessed  or  levied  for  the  years  for  which  the 
same  are  claimed  to  be  due.     Upon  replication  by  the  plain- 
tiff, the  case  was  brought  to  issue  and  to  trial  upon  these  pleas, 
and  upon  the  trial  the  court  below  ruled  "that  the  plaintiff 
had  authority,  under  the  law,  and  to  make  an  assessment  of  the 
defendant's  property  in  November,  1899,  for  the  year  1899,  to 
subject  it  to  the  liability  for  the  taxes  levied  in  July,  1899"; 
and  at  the  instance  of  the  defendant  ruled  that   "it  was  the 
duty  of  t\xe  county  commissioners  of  Wicomico  county  (acting 
as  a  board  of  review),  after  having  completed  the  assessment 
of  the  rolling  stock  of  the  defendant  company  in  each  of  the 
years  for  which  taxes  are  claimed  thereon  in  plaintiff's  bill  of 
particulars,  to  have  reported  to  the  state  tax  commissioner 
the  total  assessment  or  valuation  of  the  said  rolling  stock  made 
in  said  Wicomico  county,  so  that  the  said  state  tax  commis- 
sioner could  make  the  apportionment  and  division  of  said 
rolling  stock,  as  directed  by  the  act  of  1896  (chapter  140), 
and  their  failure  so  to  do  debars  them  from  recovering  upon 
that  item  of  their  bill  of  particulars. ' '     The  court  refused  to- 
rule,  at  the  instance  of  the  defendant,  "that  upon  the  pleading 
and  evidence  in  the  case  there  was  no  legally  sufficient  evi- 
dence in  the  case  to  entitle  the  plaintiff  to  recover1 ' ;  and  "that 
the  plaintiff  had  no  authority  under  the  law  to  make  a  levy 
and  assessment  on  the  defendant's  property  in   November, 
1899,  f°r  account  of  the  years  1896,  1897,    1898,  and  1899,  or 
either  of  them";  and  "that  the  defendant's  property  men-. 
tioned  in  the  proceedings  in  this  case  is  exempt  from  tax- 
ation" ;  and  that  that  part  of  the  defendant's  railroad  which 
originally  constituted  the  Baltimore  &  Eastern  Shore  Rail- 
road was  exempt  from  taxation;  and  "that  the  assessment  and 
levy  mentioned  in  the  pleadings  in  this  case  was  illegally 
made  and  without  authority  of  law. ' '     Two  exceptions  appear 
in  the  record, — one  taken  by  the  plaintiff  to  the  action  of  the 
court  upon  the  instruction  that  was  granted  at  the  instance  of 
the  defendant ;  the  other  by  the  defendant  to  the  refusal  of 
the  prayers  which  were  submitted  by  its  counsel  and  rejected 
by  the  court,  and  to  the  ruling  of  the  court  made  in  lieu  of 
these  prayers.     The  court  found    for  the  plaintiff  for  the 
amount  of  taxes  levied  against  the  defendant  for  the  year 
1899,  with  interest  thereon,  after  excluding  from  the  taxes  so> 
levied  such  as  had  been  levied  on  account  of  the  rolling  stock 
of  the  defendant  and  entered  judgment  against  the  defendant 
accordingly.     Both  parties  appealed. 

Upon  the  appeal  of  the  corporation,  which  was  the  defend- 
ant below,  two  questions  are  presented,  all  others  having  been 
decided  below  favorably  to  its  contention.  The  first  is. 
whether,  upon  the  facts  stated,  the  defendant  corporation,  by 
its  organization  under  sections  187  to  190,  inclusive,  of  article 
23  of  the  Code,  became  entitled  to  the  exemption  from  taxa- 
tion which  was  granted  to  the  Baltimore  &  Eastern  Shore: 
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Railroad  by  the  act  of  1886  (chapter  133).  The  second  is 
whether  the  defendant  or  corporation  can,  in  this  proceeding, 
be  held  liable  for  the  taxes  assessed  and  levied  upon  it,  as 
herein  set  out,  for  the  year  1899.  As  to  the  first  question,  we  are 
concluded  by  the  decision  of  this  court  in  the  case  of  Balti- 
more, C.  &  A.  Ry.  Co.  v.  City  of  Ocean  City,  89  Md.  89,  42 
Atl.  922,  which  was  a  case  in  which  this  same  defendant  cor- 
poration set  up  and  insisted  upon  the  same  right  of  exemption 
from  taxation  that  is  made  a  ground  of  defense  in  this  case. 
The  ruling  in  that  case  has  not  the  limited  scope  which  counsel 
representing  the  corporation  in  this  case  has  insisted  upon.  It 
is  not  necessary  to  again  repeat  the  arguments  or  review  the 
authorities  that  led  to  the  conclusions  reached  in  that  case.  It 
is  sufficient  to  say  that  it  was  there  distinctly  affirmed  that  by 
the  foreclosure  sale  of  the  Baltimore  &  Eastern  Shore  Railroad, 
which  is  mentioned  in  the  statement  of  facts,  the  exemption 
from  taxation  which  was  granted  to  it  under  the  act  of  1886 
(chapter  133)  did  not  pass  to  the  purchaser,  and  that  sections 
187  and  188  of  article  23  of  the  Code  "refer  to  such  rights  and 
property  as  would  pass  under  the  sale  of  a  railroad  mentioned 
in  these  sections,  and  not  to  an  exemption  from  taxation. ' ' 
As  to  the  second  question,  the  ruling  of  the  court  below,  that 
the  defendant  corporation  was  liable  upon  the  facts  of  the  case 
for  taxes  assessed  against  it  for  the  year  1899,  is  within  the 
reason  of  the  case  of  American  Coal  Co.  v.  Allegany  Co. 
Com'rs,  59  Md.  185,  and  of  the  case  of  Hopkins  v.  Van  Wyck, 
80  Md.  7,  30  Atl.  556.  The  last-named  case  recites  the  sub- 
stantial facts,  of  the  first,  and  is  so  recent  as  to  make  unnec- 
essary here  a  formal  and  detailed  statement  of  the  facts  of 
either  case.  The  contention  of  the  defendant  corporation 
in  this  case  is  that  the  taxes  for  the  year  1899  were  not  assessed 
or  levied  upon  the  property  of  the  defendant  until  after  the 
time  for  the  annual  levy  of  taxes  by  the  county  commissioners 
of  Wicomico  county  under  the  provisions  of  the  general  law 
in  article  25  of  the  Code,  and  the  time  for  the  copy  of  the 
assessment,  with  rate  of  taxes  for  the  year,  and  the  aggregate 
amount  of  collection  to  be  made  by  them,  respectively,  is  re- 
quired by  the  local  law  of  Wicomico  county  to  be  placed  by 
the  clerk  to  the  county  commissioners  in  the  hands  of  the  sev- 
eral collectors,  and  that,  therefore,  the  property  could  not  be 
assessed  and  made  liable  to  the  levy  of  taxes  for  that  year,  but 
could  only  be  added  to  the  assessable  basis,  to  be  made  sub- 
ject to  levy  for  taxes  for  the  future  in  case  its  claim  for  exemp- 
tion from  taxation  should  be  held  not  valid.  This  is  treating 
the  time  prescribed  by  the  law  for  the  making  of  the  levy  for 
taxes  as  a  strict  limitation  upon  the  powers  of  the  county  com- 
missioners in  that  respect,  and  a  denial  to  them  of  the  power 
to  make  property  that  may  be  brought  in  and  made  a  part  of 
the  assessable  basis  for  taxation  after  the  time  prescribed  for 
making  the  annual  levy,  subject  to  the  levy,  though  it  may  be 
so  brought  in  during  the  year  for  which  the  levy  was  made. 
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county,  and  municipal  taxation,  and  that  taxes  claimed  of  it 
were  not  legally  assessed  or  levied  for  the  years  for  which  the 
same  are  claimed  to  be  due.     Upon  replication  by  the  plain- 
tiff, the  case  was  brought  to  issue  and  to  trial  upon  these  pleas, 
and  upon  the  trial  the  court   below  ruled  "that  the  plaintiff 
had  authority,  under  the  law,  and  to  make  an  assessment  of  the 
defendant's  property  in  November.  1899,  for  the  year  1899,  to 
subject  it  to  the  liability  for  the  taxes  levied  in  July,  1899" ; 
and  at  the  instance  of  the  defendant  ruled  that  "it  was  the 
duty  of  the  county  commissioners  of  Wicomico  county  (acting: 
as  a  board  of  review),  after  having  completed  the  assessment 
of  the  rolling  stock  of  the  defendant  company  in  each  of  the 
years  for  which  taxes  are  claimed  thereon  in  plaintiff's  bill  of 
particulars,  to  have  reported  to  the  state  tax  commissioner 
the  total  assessment  or  valuation  of  the  said  rolling  stock  made 
in  said  Wicomico  county,  so  that  the  said  state  tax  commis- 
sioner could  make  the  apportionment  and  division  of  said 
rolling  stock,  as  directed  by  the  act  of  1896  (chapter  140), 
and  their  failure  so  to  do  debars  them  from  recovering  upon 
that  item  of  their  bill  of  particulars. ' '     The  court  refused  to- 
rule,  at  the  instance  of  the  defendant,  "that  upon  the  pleading 
and  evidence  in  the  case  there  was  no  legally  sufficient  evi- 
dence in  the  case  to  entitle  the  plaintiff  to  recover1' ;  and  "that 
the  plaintiff  had  no  authority  under  the  law  to  make  a  levy 
and  assessment  on  the  defendant's  property   in   November, 
1899,  for  account  of  the  years  1896,  1897,    1898,  and  1899,  or 
either  of  them";  and  "that  the  defendant's  property  men- 
tioned in  the  proceedings  in  this  case  is  exempt  from  tax- 
ation"; and  that  that  part  of  the  defendant's  railroad  which 
originally  constituted  the  Baltimore  &  Eastern  Shore  Rail- 
road was  exempt  from  taxation;  and  "that  the  assessment  and 
levy  mentioned  in  the  pleadings  in  this  case  was  illegally 
made  and  without  authority  of  law. ' '     Two  exceptions  appear 
in  the  record, — one  taken  by  the  plaintiff  to  the  action  of  the 
court  upon  the  instruction  that  was  granted  at  the  instance  of 
the  defendant;  the  other  by  the  defendant  to  the  refusal  of 
the  prayers  which  were  submitted  by  its  counsel  and  rejected 
by  the  court,  and  to  the  ruling  of  the  court  made  in  lieu  of 
these  prayers.     The  court  found    for  the  plaintiff  for  the 
amount  of  taxes   levied  against  the   defendant  for  the  year 
1899,  with  interest  thereon,  after  excluding  from  the  taxes  so- 
levied  such  as  had  been  levied  on  account  of  the  rolling  stock 
of  the  defendant,  and  entered  judgment  against  the  defendant 
accordingly.     Both  parties  appealed. 

Upon  the  appeal  of  the  corporation,  which  was  the  defend-- 
ant  below,  two  questions  are  presented,  all  others  having  been 
decided  below  favorably  to  its  contention.  The  first  is. 
whether,  upon  the  facts  stated,  the  defendant  corporation,  by 
its  organization  under  sections  187  to  190,  inclusive,  of  article 
23  of  the  Code,  became  entitled  to  the  exemption  from  taxa- 
tion which  was  granted  to  the  Baltimore  &  Eastern  Shore- 
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Railroad  by  the  act  of  1886  (chapter  133).     The  second  is 
whether  the  defendant  or  corporation  can,  in  this  proceeding, 
be  held  liable  for  the  taxes  assessed  and  levied  upon  it,  as 
herein  set  out,  for  the  year  1899.    As  to  the  first  question,  we  are 
concluded  by  the  decision  of  this  court  in  the  case  of  Balti- 
more, C.  &  A.  Ry.  Co.  v.   City  of  Ocean  City,  89  Md.  89,  42 
AtL  922,  which  was  a  case  in  which  this  same  defendant  cor- 
poration set  up  and  insisted  upon  the  same  right  of  exemption 
from  taxation  that  is  made  a  ground  of  defense  in  this  case. 
The  ruling  in  that  case  has  not  the  limited  scope  which  counsel 
representing  the  corporation  in  this  case  has  insisted  upon.     It 
is  not  necessary  to  again  repeat  the  arguments  or  review  the 
authorities  that  led  to  the  conclusions  reached  in  that  case.     It 
is  sufficient  to  say  that  it  was  there  distinctly  affirmed  that  by 
the  foreclosure  sale  of  the  Baltimore  &  Eastern  Shore  Railroad, 
which  is  mentioned  in  the  statement  of  facts,  the  exemption 
from  taxation  which  was  granted  to  it  under  the  act  of  1886 
(chapter  133)  did  not  pass  to  the  purchaser,  and  that  sections 
187  and  188  of  article  23  of  the  Code  " refer  to  such  rights  and 
property  as  would  pass  under  the  sale  of  a  railroad  mentioned 
in  these  sections,  and  not  to  an  exemption   from   taxation.'* 
As  to  the  second  question,  the  ruling  of  the  court  below,  that 
the  defendant  corporation  was  liable  upon  the  facts  of  the  case 
for  taxes  assessed  against  it  for  the  year  1899,  is  within  the 
reason  of  the  case  of  American   Coal  Co.   v.  Allegany  Co. 
Com'rs,  59  Md.  185,  and  of  the  case  of  Hopkins  v.  Van  Wyck, 
80  Md.  7,  30  Atl.  556.     The  last-named  case  recites  the  sub- 
stantial facts,  of  the  first,  and  is  so  recent  as  to  make  unnec- 
essary here  a  formal  and  detailed  statement  of  the  facts  of 
either  case.     The  contention  of  the  defendant  corporation 
in  this  case  is  that  the  taxes  for  the  year  1899  were  not  assessed 
or  levied  upon  the  property  of  the  defendant  until  after  the 
time  for  the  annual  levy  of  taxes  by  the  county  commissioners 
of  Wicomico  county  under  the  provisions  of  the  general  law 
in  article  25  of  the  Code,   and  the  time  for  the  copy  of  the 
assessment,  with  rate  of  taxes  for  the  year,  and  the  aggregate 
amount  of  collection  to  be  made  by  them,  respectively,  is  re- 
quired by  the  local  law  of  Wicomico  county  to  be  placed  by 
the  clerk  to  the  county  commissioners  in  the  hands  of  the  sev- 
eral collectors,  and  that,  therefore,  the  property  could  not  be 
assessed  and  made  liable  to  the  levy  of  taxes  for  that  year,  but 
could  only  be  added  to  the  assessable  basis,   to  be  made  sub- 
ject to  levy  for  taxes  for  the  future  in  case  its  claim  for  exemp- 
tion from  taxation  should  be  held  not  valid.     This  is  treating 
the  time  prescribed  by  the  law  for  the  making  of  the  levy  for 
taxes  as  a  strict  limitation  upon  the  powers  of  the  county  com- 
missioners in  that  respect,  and  a  denial  to  them  of  the  power 
to  make  property  that  may  be  brought  in  and  made  a  part  of 
the  assessable  basis  for  taxation  after  the  time   prescribed  for 
making  the  annual  levy,  subject  to  the  levy,  though  it  may  be 
so  brought  in  during  the  year  for  which  the  levy  was  made. 
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Without  stopping  now  to  determine  the  limit  of  the  power  of 
the  county  commissioners  in  respect  to  the  levy  of  taxes,  and 
to  the  assessment  of  property  liable  to  assessment,  but  not 
assessed,  it  is  undeniable  that  they  have  the  power  to  make  in 
each  year  a  levy  of  taxes  upon  all  property  that  is  properly  in- 
cluded in  the  assessable  basis  for  that  year.  In  the  case  of 
American  Coal  Co.  v.  Allegany  Co.  Com'rs,  59  Md.  185,  it 
was  laid  down  by  this  court  as  a  principle  that,  in  regard  to 
this  power,  "the  construction  of  the  statute  should  be  reason- 
able and  liberal,  in  order  to  support  the  action  of  the  com- 
missioners, rather  than  strict  and  severe,  by  which  the  action 
of  the  commissioners  would  be  defeated."  It  is  provided  in 
article  25,  §  6,  of  the  Code  "that  the  meeting  [of  the  com- 
missioners, to  make  the  annual  levy  of  taxes  shall  be  held  pre- 
vious to  the  1st  day  of  July  in  each  year."  In  section  10  of 
article  81  it  is  provided  that  "in  all  cases  where  discoveries 
of  assessable  property  are  made/'  etc.,  "the  county  com- 
missioners, *  *  *  shall  assess  the  same,  and  add  the  same 
to  the  amount  on  which  taxes  are  to  be  levied ;"  and  now,  by 
section  192a  of  the  same  article,  added  thereto  by  Acts  1898 
(chapter  275),  the  county  commissioners  are  empowered, 
among:  other  things  mentioned  therein,  to  "take  steps  for 
the  discovery  of  all  unassessed  property  of  every  kind. ' '  Other 
powers,  looking  to  getting  all  assessable  property  upon  the 
tax  lists,  and  having  it  subject  to  taxation  according  to  a  proper 
valuation,  are  conferred  upon  the  county  commissioners. 
The  object  to  be  accomplished  by  conferring  these  powers  is 
to  give  all  possible  practical  effect  to  the  fundamental  prin- 
ciple embodied  in  our  bill  of  rights  (article  15),  that  "every 
person  in  the  state,  or  person  holding  property  therein,  ought 
to  contribute  his  proportion  of  public  taxes  for  the  support  of 
the  government,  according  to  his  actual  worth  in  real  or  per- 
sonal property. "  The  reason,  therefore,  why  the  power  of 
the  county  commissioners,  in  respect  to  the  annual  levy  of 
taxes  and  to  the  assessment  of  property  for  taxation  in  con- 
nection therewith,  should  not  receive  a  "strict  and  severe," 
but  rather  a  "reasonable  and  liberal,"  construction,  is  quite 
obvious.  The  decisions  of  this  court  have  been  in  conformity 
with  this  rule  of  construction. 

In  the  case  of  State  v.  Horner,  34  Md.  569-574,  it  was  held 
that  the  provision  of  the  Public  Local  Laws  for  Baltimore 
Countv,  that  the  county  commissioners  should  "levy  the 
state  and  county  taxes  for  said  county  on  or  before  the  1st 
day  of  March  in  each  year, ' '  was  directory  as  to  the  time  of 
levy;  that  the  performance  of  the  duty  was  imperatively  re- 
quired, but  the  designation  of  the  time  was  not  of  the  essence 
of  the  thing,  nor  restrictive  of  the  power  and  jurisdiction  of 
the  county  commissioners. 

In  the  case  of  American  Coal  Co.  v.  Allegany  Co.  Com'rs, 
59  Md.  185,  the  stock  of  the  company,  the  appellant  in  that 
case,  was  valued  for  taxation  by  the  state  tax  commissioner, 
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and  from  his  valuation  the  company  appealed  to  the  comp- 
troller and  treasurer  of  the  state.  This  appeal  was  not  deter- 
mined until  after  July  ist,  the  time  limit  prescribed  by  the 
law  for  the  levy  of  taxes  in  each  year;  and  the  certificate  of 
the  assessed  value  of  the  stock,  according  to  which  the  levy  of 
taxes  thereon  was  to  be  made,  was  not  forwarded  to  the  com- 
missioners until  after  the  ist  of  July,  and  after  they  had  made 
their  annual  levy  for  state  and  county  purposes.  Soon  after 
receiving  the  certificate  of  valuation  thereof  the  commis- 
sioners made  a  levy  of  the  assessed  value  of  the  stock.  It  was 
insisted  on  behalf  of  the  appellant  company  that  this  levy, 
having  been  made  after  July  ist,  was  illegal  and  void.  This 
court  held  that  the  levy  was  valid. 

In  the  case  of  Hopkins  v.  Van  Wyck,  80  Md.  7,  30  Atl.  556, 
a  Mrs.  Van  Wyck  died  in  March,  1892.  The  inventory  re- 
turned to  the  orphans'  court  by  her  executor  showed  that  in 
February  prior  to  her  death  she  owned  property  that  was  liable 
to  taxation,  but  which  had  not  been  assessed.  The  register 
of  wills  furnished  to  the  appeal  tax  court  a  copy  of  the  inven- 
tory, and  that  court  thereupon  placed  the  property  which 
had  thus  been  omitted  therefrom  upon  the  assessment 
books,  and  made  it  subject  to  the  levy  for  the  current  year. 
This  assessment  and  levy  was  made  after  the  annual  levy 
for  taxes  had  been  made,  as  prescribed  by  law.  In  reference 
to  this,  this  court  said,  in  disposing  of  the  case  upon  appeal: 
"If  valued  and  placed  upon  the  list,  whether  before  or  after 
the  actual  levy  of  the  tax  is  immaterial,  it  should  form  part 
of  the  property  by  which  the  amount  of  its  owner's  taxes  for 
that  year  ought  to  be  measured  and  ascertained. ' '  And  again : 
"If  assessable  property  has  been  omitted  from  the  assessment 
books,  or  has  escaped  assessment  when  it  ought  to  have  been 
assessed,  the  fact  that  it  has  not  been  discovered  and  valued 
and  placed  upon  the  assessment  books  until  after  the  levy  has 
been  made  cannot  release  its  owners  from  paying  taxes  on 
account  thereof,  and  cannot  defeat  the  right  of  the  state  or  the 
municipality  to  demand  and  collect  those  taxes. ' '  In  this  last- 
mentioned  case  the  property  about  which  the  controversy  arose 
was  not  known  of  by  the  taxing  power  in  time  to  place  the 
same  upon  the  assessment  lists  before  the  annual  levy  was 
made.  In  the  case  in  59  Md.,  supra,  the  property  there  in- 
volved was  not  put  upon  the  taxable  list  until  after  the  levy, 
because  the  corporation  which  was  to  be'assessed  for  the  taxes 
thereon  had  prosecuted  an  appeal  to  have  its  rights  deter- 
mined in  respect  to  the  assessment  thereof,  and  the  court 
said:  "Under  such  circumstances,  showing  no  fault  or  neglect 
on  the  part  of  the  county  commissioners,  we  discover  no 
sufficient  ground  for  saying  that  the  tax  in  question  was  ille- 
gally assessed  or  levied. ' '  Here  an  analogy  is  presented  to 
the  case  at  bar.  The  existence  of  the  property  in  question 
here  was  known  to  the  county  commissioners,  but  the  corpo- 
ration owning  it  claimed  for  it  exemption  from  taxation,  and 
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the  question  raised  by  this  claim  of  the  corporation  was 
pending  at  the  time'  of  the  making  of  the  annual  levy  for 
taxes,  and  the  delay  in  assessing  it  was  because  the  county 
commissioners  took  the  further  time  to  be  more  fully  advised 
upon  this  question.  The  corporation  ought  not  to  be  heard 
to  complain  that  this  question,  raised  in  its  own  interest,  thus 
received  more  deliberate  consideration,  and  to  make  the  delay 
occasioned  thereby  a  ground  for  escaping:  taxation  to  which  it 
was  liable.  As  was  said  in  the  case  in  59  Md.,  so  it  may  be 
said  here,  that  the  matter  of  the  assessment  and  levy  as  re- 
spects this  property  was  matter  in  fieri  from  the  time  of  the 
levy  for  the  year  to  the  time  of  actual  assessment  of  the  prop- 
erty. If  the  corporation  has  by  the  delayed  assessment  lost  the 
right  to  discount  for  early  payment  of  taxes,  or  been  put  to 
any  other  disadvantage,  this  has  occurred  by  reason  of  a  regard 
shown  by  the  county  commissioners  for  its  interests,  and  of 
the  impediment  to  assessment  caused  by  its  own  action.  There 
is  no  question  here  about  the  levy  for  taxes  for  the  year  1899 
having  been  made  in  the  time  prescribed  by  law  by  the  county 
commissioners  of  Wicomico  county.  There  is  no  time  par- 
ticularly specified  in  the  law  at  which  or  before  which  assess- 
ments of  property  found  unassessed  is  to  be  added  to  the 
taxable  basis  by  the  county  commissioners.  The  language  of 
the  law  is :  "In  all  cases,  where  discoveries  of  assessable  prop- 
erty are  made1  \  the  same  is  to  be  added  * '  to  the  amount  on  which 
taxes  are  to  be  levied. ' '  The  question  here  is  not  whether 
the  annual  levy  for  taxes,  which  the  law  requires  to  be  made, 
was  made  in  accordance  with  the  law  as  to  the  time  of  making 
it.  but  whether,  in  pursuance  of  the  purpose  and  object  of  the 
law  that  all  taxable  property  shall  bear  its  proportionate  bur- 
den of  taxation,  and  in  the  absence  of  restrictive  provisions 
upon  the  powers  of  the  county  commissioners  as  to  making 
assessments,  they  are  authorized  to  assess  in  any  current  year, 
and  make  subject  to  the  annual  levy  made  by  them  for  that 
year,  such  property  liable  to  be  taxed  as  they  may  find  un- 
assessed. We  think  the  reason  of  the  law  is  in  favor  of  such 
power,  and  the  authorities  referred  to  sustain  it.  We  cannot 
treat  the  provision  in  Pub.  Loc.  Law  Wicomico  Co.  art.  23, 
"that  it  shall  be  the  duty  of  the  clerk  of  the  county  commis- 
sioners on  or  before  the  1st  day  of  August  in  each  year,  to 
deliver  to  each  collector  a  copy  of  the  assessment  of  his  col- 
lection district/ '  etc.,  as  a  restriction  upon  the  power  of  the 
county  commissioners  in  connection  with  the  assessment  of 
property  and  the  levy  of  taxes.  This  is  something  to  be  done 
in  the  way  of  accomplishing  the  object  of  power,  and  not  a 
limitation  upon  it.  J?^^"!T! 

There  is  nothing  inconsistent  in  these  views  with  the 
decision  of  this  court  in  the  case  of  Board  of  Public  School 
Com'rs  v.  Allegany  Co.  Com'rs,  20  Md.  449,  etc.  It  was  there 
held  that  the  county  commissioners  of  Allegany  county  could 
not,  under  a  power  to  levy  annually  taxes  for  a  special  and  par- 
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ticular  purpose,  levy  taxes  for  such  purpose  for  the  year  pre- 
ceding that  in  which  the  levy  was  made.  In  the  case  at  bar 
the  taxes  for  the  year  1809,  with  which  we  have  been  dealing, 
were  not  levied  for  a  special  purpose,  but  for  the  general  pur- 
poses of  taxation,  and  under  the  power  conferred  for  those 
general  purposes.  They  were  not  levied  for  a  previous  year, 
but  for  the  year  in  which  the  levy  was  made.  Nor  are  the 
cases  referred  to  in  the  case  last  cited,  and  also  relied  upon 
by  counsel  in  this  case,  in  conflict  with  these  views.  They 
were  cases  construing  particular  acts  of  assembly,  differing 
essentially  from  the  provisions  of  law  we  are  dealing  with  in 
this  case,  and  where  the  time  prescribed  for  the  doing  of  what 
was  there  authorized  was  found  by  the  terms  of  the  particular 
law  to  be  intended  as  a  limitation  upon  the  power  conferred. 
This  was  so  ruled  in  the  case  of  State  v.  Baltimore  Co.  Com'rs, 

29  Md.  516  (see  page,  524).  See,  also,  case  of  Wells  v.  Com- 
missioners, 77  Md.  125-143,  26  Atl.  125,  20  L.  R.  A.  89.  For 
the  reasons  stated,  we  find  no  error  in  the  action  of  the  trial 
court  in  respect  to  the  questions  presented  upon  the  appeal 
of  the  Baltimore,  Chesapeake  &  Atlantic  Railway  Company. 

As  to  the  appeal  of  the  county  commissioners  of  Wicomico 
county,  the  plaintiff  below,  the  record  contains  but  the  one 
formal  exception,  which  has  been  stated.  The  agreed  state- 
ment of  facts,  however,  contains  the  provision  that  if  "the 
court  be  of  the  opinion  that  the  defendant  is  liable  for  the 
taxes  claimed,  or  any  part  of  them,  then  the  court  may  give 
judgment  for  the  plaintiff  for  such  amount  thereof  as  the 
court  may  find  the  defendant  liable  for ;  and,  if  the  court  shall 
find  that  the  defendant  was  not  liable  for  any  of  the  said  taxes, 
then  they  may  give  judgment  for  the  defendant.  * '  The  right 
to  either  party  "to  appeal  from  the  decision  of  the  court"  was 
reserved.  The  provision  of  the  law,  that  in  no  case  shall  this 
court  decide  any  point  or  question  which  does  not  appear 
by  the  record  to  have  been  raised  or  tried  in  and  decided  by 
the  court  below,  does  not  apply  to  cases  presented  in  this 
way.  It  was  the  duty  of  the  court  below  to  declare  the  law 
upon  the  facts  thus  stated,  and  its  action  is  subject  to  review 
by  this  court,  "upon  the  law  of  the  case,  without  being  re- 
strained* '  by  the  provision  of  law  referred  to.  Keller  v.  State, 
12  Md.  322;  Howard  Co.  Com'rs  v.   Frederick  Co.  Com'rs^ 

30  Md.  432 ;  American  Coal  Co.  v.  Allegany  Co.  Com'rs.  56 
Md,  at  page  198;  Tyson  v.  Bank,  77  Md.  412-421,  26  Atl.  520, 
23  L.  R.  A.  161 ;  2  Poe,  PI.  &  Prac.  §  838. 

The  county  commissioners  upon  their  appeal  complain  that 
the  court  below  did  not  give  judgment  against  the  defendant 
for  the  taxes  claimed  for  the  years  specified  in  the  statement 
of  facts  previous  to  1899,  and  that  it  excluded  in  its  finding 
and  judgment  the  taxes  levied  upon  the  rolling  stock  of  the 
defendant.  In  support  of  the  first  proposition,  it  is  urged 
that  the  right  to  demand  taxes  inheres  in  the  sovereign  power; 
that  it  is  the  duty  of  the  citizen  to  pay  taxes  according  to  the 
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obligation  imposed  by  the  bill  of  rights  (article  15);  and  that, 
being  a  personal  as  well  as  a  constitutional  obligation,  it  may 
be  enforced  "by  an  action  in  personam  as  well  as  in  rem,  and 
can  only  be  discharged  by  payment. "  There  can  be  no  doubt 
as  to  the  power  and  right  of  the  sovereign  to  demand  taxes, 
and  a  corresponding  duty  on  the  part  of  the  citizen  to  pay 
taxes,  towards  the  support  of  the  government  whose  protection 
he  enjoys;  but  the  citizen  is  only  under  obligation  to  contrib- 
ute his  just  and  equal  proportion  of  taxes  demanded  for  such 
purpose.  Great  inequality  and  confusion,  in  distributing  the 
burden  of  taxation  would  result  unless  some  orderly  method  for 
making  this  distribution,  and  assigning  to  each  member  of  the 
community  his  just  and  fair  proportion  of  the  burden,  be 
adopted  and  adhered  to.  The  demand  to  be  made  and  the 
obligation  to  pay  ought  to  be  rendered  specific  and  definite, 
and  be  ascertained  with  reference  to  equality  of  burden, 
before  any  agency  of  government  is  armed  with  the  power  to 
exact  the  tax,  and  to  use  the  power  of  the  law  in  enforcing 
payment.  This  is  fully  recognized  by  the  state  in  the  elabo- 
rate system  for  assessment  and  levy  of  taxes  which  its  laws 
provide.  Under  this  system,  agencies  are  created  with 
duties  and  powers  to  ascertain  and  fix,  through  orderly  and 
systematic  methods,  the  measures  of  the  obligation  of  each 
citizen  in  yielding:  his  fair  and  just  proportion  of  the  necessary 
taxes,  and  to  receive  and  apply  the  same;  and  it  is  only 
when  his  proper  proportion  of  the  tax  burden  has  been  thus 
rendered  definite  and  certain  that  the  obligation  of  the  citizen 
becomes  fixed  to  pay,  and  the  right  of  the  public  agency  to 
exact  and  enforce  payment  arises.  In  the  case  of  Dugan  v. 
Mayor,  etc.,  1  Gill  &  J.  499,  which  was  an  action  of  assumpsit 
to  recover  a  tax  imposed  under  the  act  of  i8q6,  Chief  Justice 
Buchanan,  in  the  course  of  his  opinion,  said;  "The  tax  for 
which  this  suit  was  brought  was  imposed  by  virtue  of  that  act, 
the  imposition  and  assessment  of  which  created  the  legal  obli- 
gation to  pay."  He  further  on  speaks  of  "an  assumpsit 
raised  by  the  law  on  the  imposition  and  assessment  of  the 
tax."  The  opinion  opens  with  the  statement  that  the  city  of 
Baltimore,  which  was  in  that  case  the  taxing  power,  was  con- 
ceded to  have  authority  to  impose  the  tax,  and  that  the  same 
had  been  imposed  in  pursuance  of  the  powers  granted  in  its 
charter  by  the  act  of  1896.  In  deciding  the  case,  therefore, 
the  judge  looked  first  to  the  existence  of  the  power  to  tax, 
then  that  the  tax  had  been  imposed  in  pursuance  of  the 
power,  and  deduced  therefrom  the  legal  obligation  to  pay, 
from  which  the  implied  assumpsit  arose  to  sustain  the  action. 
We  may  adopt  here  the  same  order  of  inquiry. 

In  the  case  before  us  the  county  commissioners  of  Wicomico 
county  were  the  taxing  power.  They  had  the  power  to  levy 
taxes.  Did  they  act  in  pursuance  of  that  power  in  levying 
taxes  for  the  years  1896,  1897,  and  1898,  so  as  to  impose  upon 
the  defendant  here  a  legal  obligation  to  pay,  and  thereby  raise 
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an  implied  assumpsit  to  support  the  action  in  respect  to  the 
claim  for  taxes  for  those  years?  The  powers  of  the  county 
commissioners,  the  plaintiffs  here,  in  this  regard,  are  the 
same  as  those  of  county  commissioners  under  the  general  law, 
according  to  which,  as  has  already  been  said,  it  is  provided 
"that  the  meeting  [of  the  commissioners]  to  make  the  annual 
levy  of  taxes  shall  be  held  previous  to  the  ist  day  of  July  in 
each  year."  Here  is  defined  the  power,  as  far  as  it  is  defined 
at  all,  of  the  commissioners  to  make  the  levy  for  taxes.  A 
fair  construction  of  this  section  would  seem  to  indicate  that 
the  power  to  levy  is  to  be  held  a  power  to  levy  only  for  the 
year  in  which  the  meeting  takes  place  for  the  purpose  of  mak- 
ing "the  annual  levy."  There  is  nothing  in  the  language  that 
contains  an  implication  that  the  levy  is  to  be  made  for  any 
other  year.  The  levy  is  to  be  made  annually,  and  to  be 
made  for  "needful  expenses.' '  Needful  expenses  for  what 
period?  Evidently  for  the  year.  It  must  have  been  intended 
that  this  levy  should  be  made  upon  the  taxable  basis  for  the 
year  of  the  levy ;  otherwise,  there  would  be  a  tendencjr  to  con- 
fusion and  uncertainty  in  the  operation  of  the  system  of  tax- 
ation. If  the  levy  of  taxes  can  be  made  for  one  past  year,  it 
can  be  made  for  two  or  ten  or  twenty.  There  is  nothing  to 
impose  any  limit  upon  the  power  of  the  county  commissioners 
to  levy  taxes  for  the  past,  if  the  right  is  conceded  to  them  to 
go  back  of  the  year  of  levy.  It  could  not  have  been  contem- 
plated that  the  taxpayer  was  to  be  subject  to  such  uncertainty 
as  to  his  obligations  for  taxes.  It  is  true  we  have  said  this 
power  of  the  county  commissioners  to  assess  and  levy  taxes 
is  to  be  so  construed  as  to  support  the  action  of  the  com- 
missioners; but  the  question  we  are  now  considering  is  not 
what  effect  to  give  to  ascertained  or  conceded  power,  but,  what 
is  the  power?  As  to  a  power  formed  to  exist,  we  may  construe 
the  statute  so  as  to  give  effect  to  its  object;  but  we  are  not 
to  construe  the  law  to  give  a  power  which  it  did  not  intend. 
A  construction  of  the  statute  giving  to  county  commissioners 
power  to  levy  for  taxes  for  past  years  could  be  contradictory 
of  other  features  of  the  law.  Section  83  of  article  8 1  of  the 
Code  provides  that  all  taxes  shall  be  collected  by  the  collectors, 
etc.,  within  four  years  after  the  same  have  been  levied,  and,  if 
not  so  collected,  the  parties  from  whom  such  taxes  may  be 
demanded  may  plead  the  section  "in  bar  of  any  recovery  of  the 
same. "  This  section  shows  that  the  law  does  not  contemplate 
a  levy  of  taxes  indefinitely  for  past  years.  It  looks  to  ascer- 
taining: and  fixing  the  liability  of  the  taxpayer  in  order  that 
the  taxes  may  be  collected,  and.  if  not  collected  within  the 
time  limited,  to  granting  him  repose  and  a  release  from  further 
liability.  The  spirit  of  this  section  would  be  contradicted, 
and  its  operation  defeated,  if  levy  could  be  made  for  taxes  for 
an  indefinite  number  of  years  in  the  past,  because  it  would 
only  be  after  the  levy  that  the  limitation  to  an  action  for  the 
taxes  would   begin  to  run.     Without  pursuing  this   inquiry 
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further,  we  feel  constrained  to  hold  that  the  power  of  the 
county  commissioners  to  levy  for  taxes  in  any  one  year  is 
restricted  to  a  levy  for  the  year,  and,  having  made  such  levy, 
the  power  to  levy  is,  with  respect  to  that  year,  exhausted ; 
from  which  it  follows  that  the  action  of  the  plaintiff  below, 
in  levying  against  the  defendant  taxes  for  the  years  1896,  1897. 
and  1898,  was  not  in  pursuance  of  the  power  conferred  for 
making  levy  of  taxes,  and  created,  therefore,  no  obligation 
upon  the  part  of  the  defendant  to  pay  said  taxes.  The  plain- 
tiff was  therefore  without  ground  for  the  action  brought  for 
the  taxes  in  question,  and  the  trial  court  properly  refused  this 
part  of  the  plaintiff's  claim.  The  court  also  properly  refused 
that  part  of  plaintiff's  claim  which  was  for  taxes  assessed 
upon  the  rolling  stock  of  the  defendant.  The  county  com- 
missioners of  Wicomico  county  were  without  power  to  assess 
this  rolling  stock.  The  mode  for  its  valuation  and  assessment 
was  prescribed  by  Act  1896,  c.  120,  §  178,  and  Id.  c.  140,  §  199, 
which  not  having  been  pursued,  it  was  not  liable  to  the  levy 
for  taxes  made  by  the  plaintiff  for  any  of  the  years  specified 
in  the  agreed  statement  of  facts.  The  plaintiff  has  contended 
that  the  act  of  1896,  in  the  particulars  mentioned,  is  void, 
as  being  repugnant  to  article  3,  §  51,  of  the  constitution, 
which  provides  that  "the  personal  property  of  residents  of  this 
state  shall  be  subject  to  taxation  in  the  county  or  city,  where 
the  resident  bona  fide  resides  for  the  greater  part  of  the  year, 
for  which  the  tax  may  or  shall  be  levied,  and  not  elsewhere, 
except  goods  and  chattels  permanently  located,  which  shall 
be  taxed  in  the  city  or  county  where  they  are  so  located." 
The  argument  is  that,  as  the  home  or  principal  office  of  the 
defendant  company  is  in  Wicomico  county,  it  is  to  be  deemed 
to  have  a  residence  in  that  county,  and  therefore  falls  within 
the  provisions  of  the  constitution  just  quoted.  This  provision, 
however,  refers  only  to  natural  persons.  Its  language  and 
terms  plainly  imply  that  the  residents  therein  mentioned  are 
such  as  have  volition  as  to  residence  in  the  sense  that  corpo- 
rations cannot  have  it. 

The  defendant  on  the  brief  filed  by  counsel  made  the  point 
that  the  suit  was  prematurely  brought,  but  the  record  does 
not  show  that  this  was  as  alleged.  It  follows  from  what  has 
been  said  that  the  judgment  of  the  court  below  must  be 
affirmed.  Judgment  affirmed,  each  party  to  pay  one-half  the 
costs  above  and  below. 


Western  &  A.  R.  Co.  v.  Jackson. 

{Supreme  Coutt  of Georgia,  April  27,  1901.) 
[38  S.  E.  Rep.  820.] 
Injury  to   Employee— Negligence — Burden    of  Proof.*— To  make  a 

*As  to  whether  a  presumption  of  negligence  is  raised  by  the  happen- 
ing of  an  injury  to  an  employee,  see  Ketterman  v.  Dry  Fork  R.  Co.  (W. 
Va.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  445,  and  foot-note,  446. 
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prima  facie  case  for  a  recovery  against  a  railroad  company  by  the 
widow  of  an  employee,  suing  for  the  homicide  of  her  husband,  resulting 
from  an  act  in  which  he  participated,  it  must  be  shown  either  that  he 
was  not  to  blame,  or  that  the  company  was.  The  burden  of  showing 
that  the  agents  of  the  company  have  exercised  all  ordinary  and  reason- 
able care  and  diligence  is  not  imposed  upon  the  company  in  such  a  case 
until  the  plaintiff  has  prima  facie  established  one  or  the  other  of  the 
propositions  above  referred  to. 

Same — Liability — Instructions. — In  the  trial  of  such  an  action  as  is 
above  indicated,  a  charge  so  worded  as  to  convey  to  the  jury  the  idea 
that  they  would  be  authorized  to  find  for  the  plaintiff  solely  on  account 
of  the  defendant's  negligence,  without  regard  to  the  question  of  the 
diligence  of  the  deceased,  is  erroneous. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  county ;  A.  W.  Fite, 
Judge. 

Action  by  Alice  Jackson  against  the  Western  &  Atlantic 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error.     Reversed. 

Payne  &  Sye  and  R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
Jones  &  Martin,  for  defendant  in  error. 

COBB,  J.  The  plaintiff  sued  the  railroad  company  for 
damages  alleged  to  have  been  sustained  by  her  on  account  of 
the  homicide  of  her  husband  by  the  railroad  company.  The 
trial  resulted  in  a  verdict  in  favor  of  the  plaintiff,  and,  the 
defendant's  motion  for  a  new  trial  having  been  overruled,  it 
excepted. 

I.  Complaint  is  made  that  the  court  erred  in  charging  the  jury 
as  follows:  "A  railroad  company  shall  be  liable  for  damages 
done  to  persons,  stock,  or  other  property  bv  the  running  of  the 
locomotives  or  cars  or  other  machinery  of  such  company,  or  for 
any  damage  done  by  any  persons  in  the  employment  or  service 
of  such  company,  unless  the  company  shall  make  it  appear  that 
their  agents  have  exercised  all  ordinary  and  reasonable  care 
and  diligence. ' '  This  charge  is  alleged  to  be  error  because 
it  is  inapplicable  to  the  case,  and  places  the  burden  upon 
the  defendant  of  showing  its  freedom  from  fault  as  soon  as  the 
iniury  is  proved.  The  charge  is  a  copy  of  section  2321  of  the 
Civil  Code,  with  the  words  at  the  conclusion  of  that  section, 
"The  presumption  in  all  cases  being  against  the  company,' ' 
omitted.  This  section  of  the  Code  has  no  application  to  a 
suit  brought  by  an  employee,  for  the  simple  reason  that  the 
presumption  of  negligence  against  the  company  referred  to 
in  the  section  does  not  arise  in  favor  of  an  employee  imme- 
diately upon  proof  that  injury  resulted  in  the  manner  referred 
to  in  the  section.  That  the  court  omitted  that  part  of  the 
section  which  refers  expressly  to  the  presumption  does  not, 
we  think,  relieve  the  charge  from  error.  Even  with  that  clause 
omitted,  the  effect  of  the  charge  is  to  place  the  burden  upon 
the  company  of  showing  that  it  has  exercised  all  ordinary  and 
reasonable  care  and  diligence  as  soon  as  evidence  has  been 
produced  which  satisfies  the  jury  that  injury  has  resulted  in 
the  manner  indicated  in  the  charge.     No  presumption  of  negli- 
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gence  arises  against  a  railroad  company  in  favor  of  an  em- 
ployee, or  one  whose  right  to  recover  is  dependent  upon  the 
conduct  of  an  employee,  nor  is  there  placed  upon  the  company 
the  burden  of  showing  that  it  has  exercised  a  proper  degree 
of  care  and  diligence,  until  it  has  been  prima  facie  shown 
either  that  the  employee  was  free  from  fault,  or  that  the  com- 
pany was  at  fault.  Railroad  Co.  v.  Kenney,  58  Ga.  485 ;  Rail- 
road Co.  v.  Webb,  61  Ga.  586;  Railroad  Co.  v.  Vandiver,  85 
Ga.  470,  11  S.  E.  781. 

2.  Complaint  is  made  that  the  court  erred  in  charging  the 
jury  as  follows:  "Now,  with  reference  to  the  last  proposition 
or  contention  of  the  plaintiff  here, — that  her  husband  was 
thrown  from  the  car  and  dragged  some  distance, — I  charge 
you  this:  that  it  was  the  duty  of  the  railroad,  as  soon  as  the 
danger  became  apparent,  to  use  all  ordinary  and  reasonable 
care  to  prevent  the  injury.  If  it  did  not  do  so,  and  the  injury 
occurred,  then  the  company  would  be  liable.  But  if,  on  the 
other  hand,  it  did  use  all  ordinary  and  reasonable  care  and 
diligence  after  the  danger  became  apparent,  then  it  would  not 
be  liable.' '  The  criticism  made  upon  this  charge  is  that  its 
effect  was  to  instruct  the  jury  that  they  need  not  consider  any 
negligence  of  the  plaintiff's  husband  in  getting  into  the  dan- 
gerous position,  the  conduct  of  the  defendant  being  the  only 
thing  necessary  to  consider.  We  think  this  criticism  upon 
the  charge  is  well  founded.  Under  the  charge  as  given,  the 
jury  could  have  found  a  verdict  for  the  plaintiff  if  they  believed 
the  railroad  company  was  negligent,  notwithstanding  they 
may  have  been  equally  satisfied  that  the  plaintiff's  husband 
was  at  fault,  and  that  he  could  have  avoided  the  consequences 
of  the  defendant's  negligence  by  the  exercise  of  ordinary  care. 

We  think  those  errors  in  the  charge  of  the  court  which  are 
above  pointed  out  are  of  such  character  as  to  have  required 
the  trial  judge  to  grant  a  new  trial.  They  were  certainly  of 
such  a  nature  as  to  prejudice  the  defense  of  the  company. 
Other  complaints  with  reference  to  the  charge  were  made, 
but  we  do  not  consider  it  necessary  to  deal  with  them,  as  any 
other  errors  which  may  have  been  committed  will  probably 
be  corrected  upon  another  hearing.  Judgment  reversed.  All 
the  justices  concurring. 


Western  &  A.  R.  Co.  v.  Bradford. 

(Supreme  Court  of  Georgia,  April  24, 1901.) 

[38  S.  E.  Rep.  823.] 

Injury  to  Employee — Assumption  of  Risk — Directing  Verdict.* — Even 
if  the  evidence  was  sufficient  to  warrant  a  finding  that  the  master  fur- 
nished to  the  employee  an  unsafe  and  dangerous  appliance  with  which 
to  do  the  work  in  which  the  former  was  engaged,  it  certainly  required  a 

•See  generally,  Hodges  v.  Kimball  (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas., 
N.  S.,  755,  3.nd/oo£-nole. 
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finding  that  he,  by  the  exercise  of  ordinary  diligence,  could  have  dis- 
covered the  fact  that  the  appliance  was  not  safe ;  and,  this  being-  so, 
there  could  not  lawfully  be  a  recovery  against  the  master,  and  it  follows 
that  the  court  erred  in  not  sustaining  the  motion  for  a  new  trial  on  the 
general  grounds  thereof. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county;  A.  W.  Fite, 
Judge. 

Action  by  J.  T.  Bradford  against  the  Western  Atlantic  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Payne  &  Tye  and  J.  M.  Neel,  for  plaintiff  in  error. 
John  W.  Akin  and  C.  T.  Ladson,  for  defendant  in  error. 

LEWIS,  J.  Bradford  sued  the  railroad  company  for  dam- 
ages on  account  of  personal  injuries,  and  obtained  a  verdict  for 
$3, 500.  The  defendant's  motion  for  a  new  trial  was  overruled, 
and  it  excepted.  The  plaintiff,  in  his  petition,  alleged,  in 
substance,  that  while  he  was  in  the  service  of  the  defendant, 
engaged,  with  a  foreman  and  other  employees,  in  building  a 
water  tank,  and  was  standing  with  a  co-employee  on  the  top 
of  the  structure,  about  12  feet  above  the  ground,  it  became 
necessary  for  him,  with  the  assistance  of  that  employee,  to 
pull  up  certain  heavy  timbers  or  sleepers  by  means  of  a  rope 
which  had  a  hook  at  the  other  end,  and  was  placed  around 
the  sleeper  by  employees  on  the  ground  below,  under  the 
direction  of  the  foreman ;  and  that  while  one  of  the  sleepers 
was  being  pulled  up  in  this  manner  the  rope  suddenly,  and 
without  warning,  pulled  through  or  from  the  hook,  and  be- 
came loosened  from  the  timber,  causing  the  plaintiff  to  lose 
his  balance,  and  be  thrown  to  the  stone  floor  below,  in  con- 
sequence of  which  he  received  permanent  injuries  set  forth 
in  the  petition.  Negligence  is  alleged  on  the  part  of  the 
defendant's  servants  in  using  an  unsafe  and  unsuitable 
rope,  in  fastening  the  rope  to  the  hook  in  an  unsafe  man- 
ner, and  in  not  safely  and  properly  fastening  the  rope 
to  the  sleeper.  The  plaintiff  also  alleged  that  he  was 
free  from  fault,  and  could  not,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  defendant's 
negligence.  The  defendant,  in  its  answer,  denied  that  the 
rope  or  the  hook  was  defective  or  unsuitable  for  the  work, 
and  contended  that  the  cause  of  the  injury  was  that  a  knot, 
which  had  been  tied  at  the  end  of  the  rope  after  the  end  had 
been  passed  through  the  eye  of  the  hook,  had,  in  consequence 
of  use,  become  worn,  and  slipped  through  the  eye  as  the 
timber  was  being  pulled  up ;  and  that  the  plaintiff,  if  he  exer- 
cised ordinary  care,  must  have  known  of  its  condition.  The 
evidence  does  not  clearly  disclose  who  was  representing  the 
railroad  company  with  reference  to  furnishing  the  rope  and 
hook  used  on  the  occasion  when  the  plaintiff  was  injured,  but 
assuming  that  it  was  the  foreman,  Igo,  referred  to  in  the 
petition,  it  is  clearly  shown  that  the  rope  and  hook  came 
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immediately  under  the  observation  of  Bradford,  the  plain- 
tiff. He  was  on  top  of  the  tank,  and  handled  the  timbers  and 
their  fastenings  whenever  one  of  the  sleepers  was  hoisted 
to  him.  It  is  hardly  possible  to  conceive  how  he' could  have 
failed  to  observe  the  defects  in  the  rope  and  hook  if  he  was 
in  the  exercise  of  ordinary  care.  There  is  some  testimony 
tending  to  show  that  the  rope  used  was  not  of  the  class  ordi- 
narily used  for  such  purposes,  but  there  is  no  proof  that  it 
was  not  sufficiently  strong  to  do  the  work  to  which  it  was 
applied.  Indeed,  it  was  undisputed  that  the  " bridge  gang," 
of  which  the  plaintiff  was  a  member,  had  been  using  it  all  day 
up  to  time  of  accident,  and  had  drawn  up  heavy  timbers  with 
it  before  the  accident  took  place  for  which  the  plaintiff  sued. 
Evidence  further  showed  that  neither  the  rope  nor  the  iron 
hook  was  broken.  We  think  that  section  2612  of  the  Civil 
Code  is  plainly  applicable  to  the  facts  of  the  present  case. 
The  doctrine  is  there  laid  down  that  a  servant  assumes  the 
ordinary  risks  of  his  employment,  and  is  bound  to  exercise 
his  own  skill  and  diligence  to  protect  himself;  and  that  in 
suits  for  injuries  arising  from  the  negligence  of  the  master  in 
the  selection  of  servants  or  the  furnishing  of  machinery  it  must 
appear  that  the  master  knew  or  ought  to  have  known  of  the 
incompetency  of  the  other  servant,  or  of  the  defects  or  danger 
in  the  machinery  supplied,  and  that  it  must  also  appear  that 
the  servant  injured  did  not  know  and  had  not  equal  means  of 
knowing  such  fact,  and  by  the  exercise  of  ordinary  care  could 
not  have  known  of  such  fact.  We  also  call  attention  to  the 
decision  of  this  court  in  the  case  of  Oil  Co.  v.  Jackson,  112 
Ga.  620,  37  S.  E.  873,  and  the  able  opinion  of  Presiding  Justice 
Lumpkin  on  page  621  et  seq.  The  following  ruling  is  there 
made,  which  we  think  is  exactly  applicable  to  the  present 
case:  " The  skill  and  diligence  which  the  law  reauires  an 
adult  employee  to  exercise  to  protect  himself  from  being  in- 
jured by  defective  or  dangerous  machinery  must  at  least  come 
up  to  the  legal  standard  expressed  in  the  words  i  ordinary 
care. '  ' '  According  to  that  decision,  the  plaintiff  in  the  present 
case  was  under  a  duty  to  exercise  whatever  degree  of  diligence 
he  was  capable  of  exercising,  and  this  degree  could,  in  no 
event,  fall  below  the  standard  of  ordinary  diligence.  Irrespec- 
tive, therefore,  of  the  various  special  grounds  of  the  motion 
for  a  new  trial,  we  dispose  of  this  case  on  its  merits,  and  hold 
that  under  the  evidence  as  embodied  in  the  record  before  us 
there  can  be  no  recovery.  The  verdict  was  contrary  to  law 
and  the  evidence,  and  a  new  trial  ought  to  have  been  granted 
on  the  general  grounds.  Judgment  reversed.  All  the  justices 
concurring. 
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Yazoo  &  M.  V.  R.  Co.  v.  Martin. 

{Supreme  Court  of  Mississippi,  April  29, 1901.) 

[29  So.  Rep.  829.] 

Malicious  Injury  to  Passengers  Seeking  to  Purchase  Tickets — Suffi- 
ciency of  Evidence — Slight  Errors  in  Instructions.* — Plaintiff,  a  negro 
girl,  entered  the  waiting  room  of  defendant's  depot  with  two  other  col- 
ored girls.  EJ.,  a  white  man,  also  entered  the  same  room.  The  agent 
refused  to  sell  them  tickets,  and  requested  the  girls  to  come  into  the 
office  and  talk  it  over.  The  girls  refused,  and  E.  asked  to  go  into  the 
office,  where  there  was  a  fire ;  but  the  agent  drew  a  revolver  and  ordered 
E.  to  leave,  and  followed  him  and  the  girls  outside,  where  plaintiff  ran 
into  a  pool  of  water,  which  caused  her  to  be  ill.  Held,  that  a  judgment 
for  plaintiff  would  not  be  reversed  for  slight  errors  in  the  instructions. 

Excessive  Verdict. — Plaintiff,  who  was  a  farm  hand,  and  helped  her 
father  with  his  crops,  testified  that  she  knew  what  mental  suffering  was, 
and  that  she  just  suffered  from  the  scare,  and  had  misery  in  her  head, 
though  she  felt  no  shock  to  her  sensibilities  there.  Held,  that  a  judg- 
ment for  $5,000  was  excessive,  and  would  be  reversed  unless  reduced  to 
$2,300. 

Appeal  from  circuit  court,  Jefferson  county;  Jeff  Truly, 
Jndge. 

Action  by  Mary  Martin  against  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defend- 
ant appeals.  Affirmed  on  condition  of  the  remission  of  a  por- 
tion of  the  recovery ;  otherwise,  reversed. 

Elizabeth  station  is  at  the  junction  of  the  Southern  Railway 
and  the  Yazoo  &  Mississippi  Valley  Railroad.  On  the  9th  of 
March,  1899,  three  colored  girls  (Mary  Ward,  Mary  Martin, 
and  Rosa  Rend)  and  a  white  man  (E.  A.  Humphries)  all 
reached  Elizabeth  station,  over  the  Southern  Railroad,  at 
about  10  o'clock  in  the  night.  It  was  a  very  cold  night. 
There  were  two  waiting  rooms  at  said  station, — one  for  white 
people,  and  the  other  for  colored  people, — both  adjoining  the 
railroad  ticket  office.  On  reaching  the  depot,  Humphries 
entered  the  white  waiting  room,  and  the  colored  girls  the 
colored  waiting  room.  Humphries  found  a  poor  fire,  and  went 
into  the  colored  waiting  room.  The  colored  porter  was  asked 
if  trunks  would  be  checked,  and  he  referred  the  parties  to  the 
depot  agent,  who  he  said  would  be  there  in  a  short  time.  In 
a  short  while  the  ticket  agent  arrived,  and  threw  up  the 
ticket  window  to  the  colored  waiting  room  and  called  out, 
'Tickets. ' '  Marv  Ward  asked  him  to  sell  her  a  ticket  to  Cary. 
He  replied,  "I  will  not  sell  vou  a  damned  thing.' '  He  then 
asked  her  her  name,  and  she  replied,  "Mary  Ward."  The 
agent  then  said,  "Mary,  you  and  one  of  those  girls  come 
around  in  here,  and  we  will  talk  the  thing  over."  Humphries 
then  asked  to  be  allowed  to  go  into  the  office,  to  the  fire.  The 
agent  kept  repeating  his  request  to  Mary  Ward,  in  the  presence 
of  plaintiff,  to  go  into   his  office  with  one  of  the  girls ;  and, 

*As  to  the  liability  for  injuries  to  passengers  from  malicious  acts  of 
employees,  see  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  442  et  sea. 
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this  request  not  being  complied  with,  he  became  angered,  and 
drew  his  pistol  on  Humphries,  and  cursed  him,  and  told  him 
to  get  out,  when  he  and  the  girls  all  ran  out,  and  the  agent 
ran  out,  still  cursing  Humphries;  and  plaintiff  ran  away  from 
the  depot,  and  ran  into  a  pool  of  water,  and  got  very  wet, 
which  caused  her  to  be  sick.  She  brought  the  suit  in  this 
case  to  recover  damages.  The  above  is  the  substance  of  the 
evidence  for  the  plaintiff  on  the  trial.  Plaintiff  testified  that 
she  was  a  farm  hand,  and  helped  her  father  with  his  crops. 
She  stated  on  cross-examination  that  she  knew  what  mental 
suffering  was,  and  that  she  just  suffered  from  the  scare,  and 
that  she  had -misery  in  her  head;  that  she  felt  no  shock 
to  her  sensibilities  there.  There  were  a  verdict  and  a  judg- 
ment for  plaintiff  for  $5,000. 

Mayes  &  Harris,  for  appellant. 

J.  McC.  Martin  and  H.  C.  Mounger,  for  appellee. 

WHITFIELD,  C.  J.  We  find  no  reversible  error  in  the 
instructions.  It  may  be  that  some  of  them  for  plaintiff  are 
drawn  in  rather  exaggerated  fashion,  and  press  the  plaintiff's 
rights  near  the  danger  line.  But  slight  errors  in  instructions 
in  a  case  of  such  outrageous  conduct  as  is  shown  here  cannot 
avail  to  overthrow  this  verdict,  since  it  is  not  conceivable  that 
any  other  verdict  than  one  for  the  plaintiff  could  ever  be  ren- 
dered. But,  on  the  other  hand,  under  the  plaintiff's  own 
testimony  as  to  the  mental  suffering  she  endured,  it  is  clear 
that  the  verdict  is  excessive.  If  the  appellee  will  remit 
$2,500,  the  judgment  will  be  affirmed;  otherwise,  it  will  be 
reversed  and  remanded. 


Chattanooga  &  D.  R.  Co.  v.  Voils. 

{Supreme  Court  of  Georgia^  April  27 ',  igoi.) 
[38  S.  E.  Rep.  819.] 

Accident  at  Crossing — Instructions.* — Where,  in  an  action  against  a 
railroad  company  for  personal  injuries  alleged  to  have  resulted  from 
plaintiff's  horse  having  become  frightened  by  the  improper  and  unnec- 
essary emission  of  steam  from  one  of  the  company's  engines,  one  of 
the  defendant's  main  defenses  is  that  no  steam  whatever  was  at  the 
time  of  the  injury  emitted  from  its  engine,  it  is  error  for  the  court  to 
fail  to  submit  this  issue  to  the  jury  in  his  charge.  This  is  true  although 
there  was  no  request  to  charge  upon  this  subject. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Walker  county ;  W.  M.  Henry, 
Judge. 

Action  by  M.  F.  Voils  against  the  Chattanooga  &  Durham 
Railroad  Company. 

Judgment  for  plaintiff.    Defendant  brings  error.     Reversed. 

Alex  C.  King  and  Copeland  &  Jackson,  for  plaintiff  in  error. 
Payne  &  Payne,  for  defendant  in  error. 

*For  extensive  note,  on  the  subject  of  frightening  horses,  see  5  Am. 
&  Eng.  R.  Cas.,  N.  S.,  283  etseq. 
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SIMMONS,  C.  J.  An  action  for  damages  was  brought  by 
Voils  against  'the  Chattanooga  &  Durham  Railroad  Company. 
The  declaration  alleged  that  he  was  driving  his  horse  along  a 
public  road  parallel  to  the  railroad  track,  and  that  an  engine 
of  the  defendant,  with  several  cars  attached,  approached, 
moving  in  a  direction  opposite  to  that  in  which  he  was  going; 
that  the  engineer  negligently  allowed  steam  to  be  emitted 
from  the  engine ;  that  the  emission  of  the  steam  was  improper, 
unnecessary,  and  wrongful;  that  the  plaintiff's  horse  became 
frightened  by  the  escaping  steam,  and  that  the  plaintiff  was 
thereby  injured.  The  defendant,  in  its  answer,  denied  all  of 
the  material  allegations  of  the  declaration.  Upon  the  trial 
of  the  case  the  plaintiff,  by  his  own  testimony  and  that  of  his 
wife,  who  was  with  him  at  the  time  of  the  accident,  sustained 
substantially  the  allegations  of  the  declaration.  The  defend- 
ant's witnesses  testified  that  upon  the  occasion  when  the 
plaintiff  was  injured  no  steam  whatever  was  escaping  from  the 
engine ;  that  the  engine  was  going  down  grade,  so  that  it  was 
not  necessary  to  use  steam ;  and  that  the  steam  had  been 
shut  off,  and  none  was  being  used  or  emitted.  The  jury  re- 
turned a  verdict  for  the  plaintiff,  and  the  defendant  made 
a  motion  for  a  new  trial.  This  was  overruled,  and  the  defend- 
ant excepted.  The  judge,  in  his  charge  to  the  jury,  instructed 
them  that  the  plaintiff,  in  order  to  make  out  a  prima  facie 
case,  must  show  that  he  was  injured  in  the  manner  alleged 
in  the  declaration,  and  made  the  usual  charges  in  reference  to 
negligence,  and  the  presumption  that  arises  against  a  railroad 
company  when  an  injury  by  it  is  shown.  He  further  gave 
them  instructions  as  to  the  decision  of  the  question  of  the 
diligence  or  negligence  of  the  defendant's  agents  and  em- 
ployees in  allowing  steam  to  escape,  and  as  to  what  care  was 
required  of  the  plaintiff.  He  did  not,  however,  submit  to 
the  jury  the  main  defense  relied  upon  by  the  defendant. 
That  defense  was  that  there  was  no  steam  emitted  from  the 
engine  at  the  time  the  plaintiff  was  injured.  We  have  care- 
fully read  the  whole  charge  as  it  appears  in  the  record,  and 
find  in  it  no  distinct  reference  to  this  defense.  We  think  that 
where  the  company  relies  mainly  upon  one  defense,  and  intro- 
daces  evidence  to  sustain  it,  it  is  error  demanding  a  new  trial 
for  the  judge  to  omit  to  call  the  attention  of  the  jury  to  this 
defense.  This  is  true  whether  or  not  he  is  requested  by 
counsel  to  do  so.  Unless  the  judge  charges  upon  such  defense, 
and  thereby  calls  the  attention  of  the  jury  to  it,  the  case  is  not 
woperly  tried,  and  there  is  a  failure  to  submit  to  the  jury  one 
of  the  important  issues  made.  Upon  this  point  see  the  well- 
considered  opinion  of  Jackson,  C.  J.,  in  the  case  of  Railroad 
Co.  v.  Harris,  76  Ga.  501.  See,  also,  Strickland  v.  State,  98 
Ga.  84,  25  S.  E.  908.  Upon  this  ground  alone  we  grant  a 
new  trial,  as  we  think  there  was  no  error  shown  in  any  of  the 
other  grounds  of  the  motion  for  a  new  trial.  Judgment  re- 
versed.    All  the  justices  concurring. 
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1  {Supreme  Court  of  Ohio,  March,  12,  /go/.) 

[60  N.  E.  Rep.  205.] 

Railroad  Stations — Platforms — Injury  to  Licensee.* — A  railway  com* 
pany,  having-  constructed  its  station  and  a  platform  incident  thereto, 
does  not,  by  permitting  persons  to  use  such  platform  for  purposes 
of  their  own,  not  connected  with  the  transaction  of  business  at 
such  station,  become  charged  with  a  duty  to  reconstruct,  guard,  or  light 
such  platform  so  as  to  render  it  safe  for  the  permitted  use.  Railroad 
Co.  v.  Bingham,  29  Ohio  St.  364,  approved  and  followed ;  Harriman  v% 
Railway  Co.,  12  N.  E.  451,  45  Ohio  St.  11,  distinguished. 

(Syllabus  by  the  Court.) 

On  rehearing.     Reversed. 

For  former  opinion,  see  49  N.  E.   n  14. 

Aller  brought  suit  in  the  common  pleas  against  the  plaintiff 
in  error  and  the  New   York,  Chicago   &  St.    Louis  Railroad 
Company  to  recover  for  personal  injuries  by  him  sustained 
in  stepping  from  the  platform  which  was  maintained  by  the 
plaintiff  in  error  at  a  suburb  in  the  village  of  Leipsic,   at  a 
station  jointly  constructed  and  used  by  said  company  and  the 
New  York,  Chicago  &  St.  Louis  Railroad  Company  (called 
the  " Nickel  Plate")  at    the  crossing    of  their  roads.     He 
charged  that  the  plaintiff  in  error  was  negligent  because  it 
kept  no  lights  about  its  station,  and  because  it  did  not  raise 
the  earth  or  provide  steps  at  the  end  of  the  platform  where 
he  received  his  injury,  or  place  upon  the  platform  at  that 
point  a  balustrade  to  keep  footmen  from  stepping  off.     The 
answer  denied  the  allegations  of  negligence  against  the  com- 
pany, and  averred  that  whatever  injury  Aller  sustained  was 
the  result  of  his  own  negligence.     The  plaintiff  replied,  deny- 
ing the  allegation  of  negligence  against  him.     Upon  the  trial 
much  evidence  was  introduced,  the  larger  portion  of  it  relat- 
ing to  the  extent  and  nature  of  Aller* s  injuries.     We  are  con- 
cerned only  with  that  portion  of  the  evidence  which  relates  to 
his  right  to  recover.     In  that  portion  of  the  evidence  there  is 
no  material  conflict.     At  a  point  on  the  line  of  the  company's 
road  about  half  a  mile  north  of  the  village  of  Leipsic  the  other 
railroad  crosses  it  approximately  at  right  angles.     At  the 
southwest  angle  of  the  intersection  the  companies  maintain 
a  joint  building,  consisting  of  ticket  and  telegraph  offices  and 
waiting  room.     Upon  the  north   side  of  the  building,  and 
occupying  the  space  between  it  and  its  track,  the  Nickel  Plate 
maintains  a  platform  for  use  in  connection  with  its  trains,  and 
on  the  east  side  of  the   building  the  Cincinnati,  Hamilton  & 
Dayton  Company  maintains  a  like  platform  for  its  similar  use; 
the  platform  being  12  feet  in  width,  and  extending  southwardly 
from  the  junction  a  distance  of  289  feet.     On  the  morning  of 
his  injury,  at  about  5   o'clock,    while   it    was  yet  dark,  Aller 
reached  the  junction  by  a  train  of  the  Nickel  Plate  road,  in- 
tending to  take  a  train  of  the  Cincinnati,  Hamilton  &  Dayton 
Company  for  Ottawa.     The  train  for  Ottawa  was,  according: 

*See  notes  at  end  of  case. 
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to  its  schedule  time,  to  arrive  at  the  junction  something  more 
than  three  hoars  later,  and  it  was  scheduled  to  stop  at  the 
junction  to  discharge  and  receive  passengers.  Whether  by 
one  light  or  more,  the  room  at  the  junction  station  was  lighted, 
and  employees  of  the  company  were  there  attending  to  their 
appropriate  duties.  Provisions  were  made  for  the  sale  at  the 
junction  office  of  tickets  for  the  train  to  Ottawa.  Whether 
acting  upon  information  which  he  had  received  a  year  before 
that  the  train  for  Ottawa  did  not  at  that  time-stop  at  the  junc- 
tion, or  for  some  other  purpose  not  connected  with  his  trip, 
Aller,  after  alighting  from  the  train  which  had  brought  him  to 
the  junction,  carrying  out  a  previously  formed  intention,  passed 
eastwardly  to  the  corner  of  the  building,  and  thence  south- 
wardly on  the  platform  of  the  plaintiff  in  error  past  the  ticket 
office  and  waiting  room,  intending  to  go  to  the  village  and 
take  the  train  for  Ottawa  at  another  station  which  this  com- 
pany maintained  there.  Footmen  had  been  accustomed  to  go 
from  the  junction  to  the  village  by  passing  southwardly  along 
the  platform  of  the  defendant  to  a  point  near  its  south  end, 
and  thence  from  the  east  side  of  the  platform  to  the  track, 
which  they  then  followed  to  the  village.  This  was  done  by 
so  many  persons  and  for  so  long  a  time  that  the  company's 
employees  in  charge  of  its  premises  would  be  presumed  to 
have  knowledge  of  the  custom.  Aller  had  himself  pursued 
this  course  a  year  before.  On  this  occasion,  however,  he 
did  not  pass  from  the  side  of  the  platform  to  the  track,  but 
continued  southwardly  along  the  west  side  of  the  platform  to 
its  end,  which  was  in  the  common,  and  not  connected  with 
any  lighted  or  used  street.  Knowing  that  he  had  reached  the 
end  of  the  platform,  being  unable  to  see  what  was  before  him, 
and  assuming  that  from  the  platform  to  the  ground  was  an 
ordinary  step,  he  stepped  off  at  a  venture,  at  a  point  where  it 
was  approximately  five  feet  from  the  surface  of  the  platform 
to  the  ground  below,  and  thus  received  the  injuries  for  which 
he  brought  the  action.  The  platform  was  constructed  in  1886 
or  1887,  and  maintained  without  change  from  that  time  until 
Aller  received  his  injuries,  in  November,  1893. 

Upon  this  evidence,  and  with  respect  to  the  right  to  re- 
cover, the  court  charged  the  jury  as  follows:  "As  against  the 
C,  H.  &  D.  Railroad  Company  the  jury  will  consider  all  the 
evidence,  and  determine  whether  the  C.,  H.  &  D.  Company 
allowed  and  invited  passengers  who  arrived  at  the  junction 
station  to  pass  along  its  platform  to  the  southerly  end  thereof, 
and  thence  along  its  tracks  leading  to  the  Leipsic  town  sta- 
tion. If  it  did  invite  such  use,  and  with  knowledge  thereof 
acquiesced  in  the  use  for  a  long  period  of  time,  it  will  be  held 
to  the  exercise  of  care  accordingly,  having  due  regard  to  such 
use,  and  proportioned  to  the  probable  danger  to  passengers 
arriving  at  the  junction  who  might  go  that  way.  If  the  jury 
find  that  the  defendant  the  C,  H.  &  D.  Company  did  so  in- 
vite the  use  of  its  platform  and  adjoining  tracks,  it  was  bound 

21  (n  s)  A  A  E  R  Caa— 20 
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to  exercise  reasonable  and  ordinary  care  in  having  them  safe 
for  such  use:  and  if  the  jury  find  that  it  failed  and  neglected 
to  exercise  such  reasonable  and  ordinary  care,   so  that  the 
plaintiff  in  going  that  way  fell  from  the  platform  of  the  C., 
H.  &  D.  Company,  without  negligence  on  his  part,  at  a  place 
where  the  said  company  had  failed,  in  the  exercise  of  ordinary 
care,  to  have  a  safe  and  proper  approach  to  the  platform,  then 
your  verdict  will  be  for  the  plaintiff.' '     With  respect  to  the 
contributory  negligence  of  the  defendant  in  error  the  court 
charged  as  follows:  "Dr.  Aller  was  obliged  to  use  ordinary 
care  and  prudence  in  taking  his  way  from  the  platform  where 
he  alighted  from  the  Nickel  Plate  train.     If,  considering  all 
the  circumstances  of  the  situation,   there  would  not  have 
appeared  to  a  reasonably  prudent  person  any  danger  in  going: 
along  the  place  and  in  the  manner  that  he  did,  then  he  cannot 
be  said  to  have  been  euilty  of  contributory  negligence,  though 
in  fact  injury  followed  what  he  did.     In  determining  the 
question  of  whether  the  plaintiff  himself  was  negligent  or  not, 
the  jury  will  take  into  consideration  the  time  of  night,  and 
what,  if  any,  light  there  was  to  guide  his  footsteps,   together 
with  the  information  and  knowledge  he  had  as  to  where  he 
should  go  to  take  the  C,  H.  &  D.  train.' '     The  following  in- 
structions requested  by  the  company  were  refused  by  the  court : 
"If  you  find  from  the  evidence  that  the  train  of  the  defendant 
the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company,  which 
the  plaintiff  intended  to  take,  was  not  due  to  arrive  at  said 
junction  station  until  8:26  a.  m.,  or  thereabouts,  and  if  you 
further  find  from  the  evidence  that  the  plaintiff  arrived  at  said 
station  on  a  train  of  the  New  York,    Chicago  &  St.  Louis 
Railroad  Company  at   5  a.  m.,  or  thereabouts,   and  if  you 
further  find  from  the  evidence  that  the  plaintiff  did  not  in- 
tend to  take  a  train  of.  the   Cincinnati,  Hamilton  &  Dayton 
Railroad  Company  at  said  junction  station,  but  did  intend 
to  take  a  train  of  said  defendant  at  its  station  about  one-half 
mile  distant,  then  the  defendant  did  not  owe  the   plaintiff 
the  duty  of  lighting  its  platform,  or  of  guarding  the  end  of  the 
said  platform.     It  was  the  duty  of  the  plaintiff,  while  walking 
along  said  platform,  to  exercise  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  like  circumstances,  and 
the  fact  it  was  dark,  and  that  he  was  unacquainted  with  the 
character  or  condition  of  said  platform,   made  it  incumbent 
upon  him,  before  stepping  off  the  end  of  said  platform,  to 
ascertain,  so  far  as  he  reasonably  could,  whether  it  would  be 
safe  so  to  do ;  and,  if  you  find  from  the  evidence  that  the 
plaintiff  stepped  off  the  end  of  said  platform  without  making 
any  attempt  before  so  doing  to  ascertain  whether  it  would  be 
safe  so  to  do,  then  your  verdict  must  be  for  the  defendants. ' ' 
A  verdict  was  returned  in  favor  of  Aller,  and  against  the  plain- 
tiff in  error.     Its  motion  for  a  new  trial  was  overruled,  and  a 
judgment  was  rendered  on  the  verdict.     A  bill  of  exceptions 
was  taken,  setting  out  all  the  evidence  and  presented  to  the 
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circuit  court  with  a  petition  in  error.     The  judgment  of  the 
common  pleas  was  there  affirmed. 

SHAUCK,  J.  (after  stating  the  facts).  The  station  house, 
with  its  appropriate  rooms  and  the  platforms,  were  obviously 
adapted  to  the  use  of  the  two  roads  in  the  interchange  of 
traffic.  They  were  so  used.  Passengers  desiring  to  transfer 
from  one  road  to  the  other  were  therefore  invited  to  use  them 
for  that  purpose.  And  this  invitation  implied  an  undertaking 
that  the  platforms  were  reasonably  safe  for  that  purpose.  It 
follows  that,  if  the  plaintiff  had  received  his  injuries  while 
making  his  way  with  reasonable  care  to  the  ticket  office  or 
waiting  room,  his  right  to  recover  would  be  entirely  clear. 
But  he  entered  upon  the  platform  with  an  intention  previously 
formed  not  to  use  it  for  that  purpose.  Pursuing  that  inten- 
tion, he  set  out  to  use  the  platform  and  the  track  of  the  com- 
pany as  a  way  to  reach  the  village,  a  half  mile  distant ;  and, 
having  knowingly  passed  the  ticket  office  and  waiting  rooms, 
where  emplovees  would  have  provided  him  with  a  ticket,  and 
with  information  of  the  movement  of  trains,  if  he  was  not 
already  informed,  he  had  reached  a  point  somewhat  more  than 
200  feet  from  the  office  when  he  received  his  injuries.  The 
duties  which  the  company  owed  him  were  such  only  as  arose 
out  of  the  relation  to  it  which  he  had  thus  voluntarily  assumed. 
It  is  said  that  the  frequency  with  which  the  platform  and 
track  were  used  by  footmen  as  a  way  to  pass  from  the  vicinity 
of  the  junction  to  the  village,  and  the  long  continuance  of  that 
use,  raise  a  presumption  that  those  who  represented  the  com- 
pany in  charge  of  its  ground  had  knowledge  of  the  use,  and 
that  from  acquiescence  with  knowledge,  permission  may  be 
inferred.  If  this  is  conceded,  it  will  serve  no  further  purpose 
than  to  place  the  plaintiff  in  the  position  of  one  so  using  the 
platform  and  grounds  of  the  company  by  permission.  But 
there  is  no  ground  for  the  contention  that  the  company  had 
invited  the  plaintiff  and  others  to  use  the  platform  and  track 
for  the  purpose  which  he  had  in  view.  It  is  quite  true  that 
the  invitation  to  go  upon  the  platform  of  a  railway  company 
is  usually  implied  from  the  community  of  interest ;  that  is,  the 
interest  of  the  traveler  in  being  transported,  and  of  the  carrier 
in  transporting  him.  Here,  however,  was  no  community  of 
interest.  It  is  conceivable  that  the  condition  of  the  ways  and 
commons  gave  to  footmen  an  interest  in  so  using  the  platform 
and  track,  but  that  the  company  was  interested  in  having 
them  so  used  is  inconceivable.  It  is  the  subject  of  frequent 
observation  that  footmen  use  the  bridges  of  railways  for 
their  convenience  in  the  crossing  of  streams,  but  has  it  ever 
been  heard  that  in  consequence  of  such  use  railway  companies 
become  bound  to  cover  the  openings  between  the  ties  so  as  to 
make  their  bridges  safe  for  the  passage  of  footmen?  No  such 
obligation  arises,  for  it  is  the  settled  rule  upon  the  subject  that 
one  who  enters  upon  the  premises  of  another  by  mere  suffer- 
ance and  permission  assumes  the  risks  which  arise  from  con- 
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comitant  conditions.     This  proposition  is  established  by  the 
case  of  Railroad  Co.   v.    Bingham,    29  Ohio  St.    364,  where 
Boynton,  J.,  has  carefully  analyzed  numerous  cases  relating  to 
the  subject.     Further  discussion  of  it  cannot  be  necessary. 
But  it  is  urged  that  in  the  circuit  court  it  was  thought,  and 
rightly,  that  the  judgment  under  review  was  required  by  the 
later  case  of  Harriman  v.  Railway  Co.,  45  Ohio  St.  11,  12  N. 
E.  451.     Attention  to  the  facts  presented  in  the  cases  will 
show  that  in  the  legal  view  they  are  materially  different.     In 
the  present  case  there  has  been  a  recovery  because  the  end  of 
the  platform,  as  it  had  been  constructed  six  years  before  the 
accident  and  maintained  without  change,  was  not  constructed 
or  guarded  so  as  to  make  it  a  safe  way  for  footmen  passing 
from  the  junction  to  the  village,  although  such  use  was  not 
within  any  invitation  which  the  company  extended  to  the 
public.     While  in  Harriman  v.  Railway  Co.  the  recovery  was 
by  one  who  was  upon  the  grounds  of  the  company  by  permis- 
sion only,  the  iniury  was  not  occasioned  by  any  real  or  alleged 
defect  in  the  construction  of  the  road.     The  injury  there  re- 
sulted from  the  operation  of  the  road.     The  doctrine  of  the 
case  is  that,  when  the  company  became  aware  that  persons 
were  using  the  road  for  purposes  of  their  own,  it  became  its 
duty,  not  to  alter  the  construction  of  its  road,  but  to  operate  it 
consistently  with  the  facts  thus  known  to  it.     It  was  held  to 
be  a  violation  of  that  duty  to  add  new  and  further  peril  to  such 
permitted  use  without  taking  precaution  against  injuries  which 
would  naturally  result  therefrom.     Not  only  does  such  added 
peril  from  the  operation  of  the  road  appear  as  a  fact  in  the 
case,  but  in  the  syllabus  it  is  stated  as  a  ground  of  recovery, 
and  in  the  opinion  the  question  for  decision  is  stated  as  fol- 
lows:   "An  owner  may,  without  protest  or  objection,  permit 
his  premises  to  be  used  by  the  public  so  long,  in  the  same  con- 
dition, that  his  acquiescence  in  the  continuation  of  such  use. 
until  some  warning  or  notice  on  his  part,  might  reasonably 
be  expected;  and  if,  under  such    circumstances,   and  with 
knowledge  of  the  same,  he  should  place  or  leave  some  new,  dan- 
gerous structure  or  instrument  in  the  way  so  used,  and  from 
which  he  might  reasonably  apprehend  danger  of  injury  to 
those  accustomed  to  such  use,  can  he  claim  exoneration  from 
liability  in  case  such  in  junr  shall  occur,  on  the  ground  that  the 
law  imposed  no  duty  on  him  to  keep  his  premises  in  a  safe  and 
suitable  condition  for  trespassers  and  licensees  who  enter  by 
permission  only?"     The  case,  therefore,  recognizes  the  doc- 
trine of  the  former  case,  which  we  follow  here  with  approval. 
It  follows  that  there  was  no  evidence  tending  to  show  a  default 
of  the  company  in  any  duty  which  it  owed  to  Aller ;  that  the 
instruction  given  with  respect  to  its  duty  was  not  applicable 
to  the  case,  and  the  requested  instruction  upon  that  subject 
should  have  been  given.     If  we  had  reached  a  different  con- 
clusion upon  this  question,  very  serious  consideration  would 
be  due  to  the  evidence  in  support  of  the  company's  allegation 
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that  the  injury  to  the  plaintiff  below  was  due  to  his  own  neg- 
ligence, and  to  the  instructions  given  and  requested  with 
respect  to  the  subject  of  contributory  negligence.  But  that  sub- 
ject need  not  be  considered,  in  view  of  our  conclusion  upoit 
the  first  question.  For  the  reasons  stated,  we  adhere  to  the 
judgment  heretofore  entered  and  announced,  reversing  the 
judgments  of  the  circuit  and  common  pleas  courts. 
BURKET,  SPEAR,  and  DAVIS,  JJ.,  concur. 

NOTES. 

Licensees  Walking  on  or  Crossing  Railroad  Track — Duties  and  Liabil- 
ities of  Railroads.— See  Morgan  v.  Wabash  R.  Co.  (Mo.),  20  Am.  &Eng. 
S.  Cas.,  N.  S.,  372,  and  extensive  note,  394  et  seq. 

STABILITY   FOR    INJURIES   TO  PERSONS    WHO    ARE 
NEITHER    PASSENGERS .  NOR  RAILWAY  EMPLOY- 
EES, RESULTING   FROM    UNSAFE  STATION 
AND  DEPOT  PREMISES. 

L  Persons  on  Railroad  Company's  Premises  to  Transact  Business  with 
It  as  a  Common  Carrier. 

1.  Person    without    Ticket  Crossing    Side  Track  to  Take  Train 

on  Main  Track. 

2.  Duty  and  Liability  of  Company  to  Person  Unloading  Freight 

Cars  on  Spur  Track,  and  Sustaining  Injury  by  Cars  of  Unusual 
Width  Striking  Movable  Platform  Used  by  Him. 

3.  Loading  Car  upon  Side  Track. 

4.  Person  Inquiring  about  Goods  Injured  Because  of  Hole  in  Plat- 

form. 

5.  Person  Delivering  Freight  from  Wagon  Injured  Because  Plat- 

form Was  Too  near  Track. 

6.  Person  Unloading  Cars  on  Side  Track  Injured  in  Collision. 

7.  Shipper  of  Live  Stock  Injured  While  Assisting  to  Shut  Horse 

Box. 

8.  Injury  to  Person  Unloading  Coal  from  Wagon. 

9.  Maintenance  of  Wagonway  to  Freight  Yard. 

II.  Persons  at  Station  for  Objects  in  Which  Railroad  Company  Is  Not 

Directly  Interested. 

1.  Persons  Having  Business  with  Passengers. 

2.  Persons  at  Stations  to  Assist  or  Take  Leave  of  Departing  Pas- 

sengers, or  to  Meet  Arriving  passengers. 

3.  Person  Intending  to  Take  Train  if  His  Friend  Is  on  It. 

4.  Rule  in  Favor  of  Those  Accompanying  Passengers  Not  Applica- 

ble to  Person  Accompanying  One  about  to  Leave  on  Train  in 
Charge  of  Live  Stock. 

5.  Effect  of  Remaining  a  Short  Time  on  Platform  after  Departure 

of  Friends. 

6.  Hackmen — Defective  Station  Platform. 

7.  Injury  to  Person  Reading  Stock-Killing  Notice  Posted  by  Rail- 

road Company  in  Compliance  with  Statute. 

8.  Person  Waiting  for  Horse  Car  after  Missing  Train. 

9.  Duty  to  Persons  Mailing  Letters  on  Train. 

10.  Person  on  Platform  to  Buy  Paper  from  Train  Boy. 

11.  Personal  Injuries  Sustained  on  Depot  Grounds — Sufficiency  of 
Declaration — Setting  Out  Invitation  or  Allurement  on  Grounds. 

III.  Persons  at  Stations  Not  on  Business. 

1.  Mere  Loiterers  or  Trespassers  at  Stations — General  Rule. 

2.  At  Station  to  Welcome  President. 

3.  Mere  Spectators. 

4.  Using  Station  as  Refuge  from  Storm. 

5.  Person  Injured  While  Passing  over  Platform  Formerly  so  Used 

by  the  Public. 
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6.  Making1  Short  Cut  to  Highway  across  Platform. 

7.  Child  Loitering  on  Platform. 

8.  Boy  Playing  in  Switch  Yard. 

9.  Depot  Grounds  Are  Quasi  Public. 

I.  PERSONS  ON  RAILROAD  COMPANY'S  PREMISES  TO  TRANSACT  BUSINESS 

WITH  IT  AS  A  COMMON  CARRIER. 

Persons  who  have  business  with  the  company  at  the  stations,  such 
as  loading  or  unloading  freight,  are  entitled  to  protection,  and  may  re- 
cover for  an  injury  occasioned  by  the  unsafe  condition  of  the  premises. 
Wright  v.  London  &  N.  W.  R.  Co.,  L.  R.  10  Q.  B.  298 ;  Holmes  v.  North 
Eastern  R.  Co.,  L.  R.  4  Exch.  254 ;  Louisville  &  N.  R.  Co.  v.  Wolfe,  5 
Am.  &  Eng.  R.  Cas.  625 ;  Toledo,  W.  &  W.  R.  Co.  v.  Grush,  67  111.  262 ; 
Tobin  v.  Portland  S.  &  P.  R.  Co.,  59  Me.  183. 

A  railroad  company  is  under  special  duty  to  persons  who  come  upon 
its  premises  for  the  purpose  of  doing  business  with  it  as  a  common  car- 
rier to  provide  suitable  and  safe  accommodations  with  regard  to  its 
depot.  Hamilton  v.  Texas  &  Pacific  R.  R.  Co.  (Tex.),  21  Am.  &  Eng. 
R.  Cas.  336. 

1.  Person  without  Ticket  Crossing  Side  Track  to  Take  Train  on  Main 
Track. — Plaintiff,  without  having  procured  a  ticket,  was  crossing  a  side 
track,  in  the  night,  to  get  upon  a  passenger  train  at  its  usual  stopping 
place,  on  the  main  track  ;  but  by  the  negligence  of  the  employees  of  the 
company,  a  switch  had  been  left  open,  and  the  train  was  thrown  upon 
the  side  track,  and  ran  against  plaintiff  and  broke  his  leg.  Held:  (1) 
That  he  was  not  a  passenger  at  the  time  of  the  injury.  (2)  That  he  had 
the  same  right  to  cross  the  side  track  that  persons  have  to  cross  a  rail- 
road upon  a  public  street  or  highway.  (3)  The  company  having  the 
legal  right  to  run  its  train  upon  the  side  track,  it  is  immaterial  whether 
it  was  run  upon  that  track  by  accident  or  design,  if  run  with  due  care. 
No  greater  care  would  be  required  in  case  of  such  accident  than  if  the 
train  were  thrown  upon  the  track  by  design.  (4)  If  the  train,  in  run- 
ning upon  the  side  track,  was  managed  with  due  care,  the  plaintiff 
cannot  recover.    Indiana  C.  R.  Co.  v.  Hudelson,  13  Ind.  325. 

2.  Duty  and  Liability  of  Company  to  Person  Unloading  Freight  Cars 
on  Spur  Track,  and  Sustaining  Injury  by  Cars  of  Unusual  Width  Striking 
Movable  Platform  Used  by  Him.— In  McCabe  v.  Chicago.  St.  P.,  M.  A  O. 
R.  Co.,  88  Wis.  531,  it  appeared  that  the  foreman  of  a  gang  of  laborers 
engaged  in  unloading  material  from  freight  cars  on  a  spur  track  was 
injured  by  the  falling  of  a  movable  platform  which  had  been  constructed 
by  his  employers  for  use  in  the  work,  and  which  at  the  time  was  stand- 
ing so  near  the  track  that  it  was  struck  and  knocked  down  by  cars  of 
more  than  ordinary  width  which  were  being  pushed  in  upon  that  track 
in  the  customary  course  of  the  business  of  the  railroad  company,  and  it 
was  held  that  the  foreman  was  a  mere  licensee  to  whom  the  company 
owed  no  duty  of  active  care,  and  that  no  liability  attached  to  it  for  the 
Injury.  The  court  said  :  "The  plaintiff  was  a  mere  licensee.  The  de- 
fendant owed  him  no  duty  of  active  care.  The  plaintiff  himself  was 
bound  to  the  exercise  of  the  highest  care  to  shield  himself  from  injury. 
He  had  no  reason  to  expect  that  the  defendant  would  regulate  the  run- 
ning of  its  trains,  or  change  the  course  of  its  business,  to  suit  his  pur- 
poses or  convenience.  He  could  expect  from  it  only  such  consideration 
and  ordinary  care  as  it  owes  to  the  general  public.  Cahill  v.  L,  ay  ton, 
57  Wis.  600, 16  N.  W.  1 ;  Hogan  v.  Railroad  Co.,  59  Wis.  139,  17  N.  W.  632  ; 
Truax  v.  Railway  Co.,  83  Wis.  547,  53  N.  W.  842  ;  Wood  on  Railroads, 
1469 ;  and  cases  cited.  Butler  Bros,  [the  employers]  took  the  permis- 
sion to  use  the  defendant's  right  of  way,  in  the  manner  in  which  they 
were  using'  it,  subject  to  the  ordinary  risk  and  danger  which  was  inci- 
dent to  the  use  of  the  spur  track  by  the  defendant  in  the  manner  in 
which  it  was  accustomed  to  use  it.  There  was  no  implied  promise  on 
the  part  of  the  defendant  to  cease  doing  any  part  of  its  customary  busi- 
ness in  the  customary  manner,  or  that  it  would  desist  from  any  custom- 
ary service  to  any  of  its  patrons  along  that  track.    The  evidence  fails 
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to  show  that  anything  was  done  by  the  defendant  out  of  the  customary 
course  of  its  business  along  that  track.'' 

8.  Loading  Car  upon  Side  Track. — A  company  owes  to  one,  not  a 
servant  of  the  company,  who  is  lawfully  engaged  in  loading  a  car  upon 
its  side  track,  the  duty  to  have  its  premises  in  a  reasonably  safe  condi- 
tion, and  to  prevent  damages  to  him  and  others  having  occasion  to 
transact  business  with  it,  from  any  unseen  or  unusual  danger  of  which 
it  has  knowledge,  or  by  the  exercise  of  reaspnable  vigilance  and  sagac- 
ity should  have  knowledge.  Wabash,  St.  L,.  A  P.  R.  Co.  v.  Locke,  112 
Ind.  404, 11  West.  Rep.  877, 14  N.  E.  Rep.  391. 

4.  Person  Inquiring  about  Qoods  Injured  Because  of  Hole  in  Plat- 
form.—And  where  a  person  sent  by  a  consignee  of  goods  to  inquire  about 
them  fell  into  a  hole  on  the  platform,  while  in  quest  of  the  freight  agent, 
he  was  held  to  be  entitled  to  recover.  Toledo,  W.  A  W.  R.  Co.  v.  Grush, 
67  111.  262. 

6.  Person  Delivering  Freight  from  Wagon  Injured  Because  Platform 
Was  Too  near  Track.— The  evidence  tended  to  show  that  plaintiff's  horse 
and  dray,  with  a  load  of  lumber  for  shipment,  were  sent  to  a  station, 
and  the  driver  asked  the  agent  where  he  should  deliver  the  load,  and 
was  directed  to  a  side  platform.  The  track  at  the  place  was  in  a  cut, 
and  a  side  track  was  laid  so  near  the  platform  that  a  horse  and  dray 
could  not  be  driven  by  the  side  of  the  platform  without  being  partly  on 
the  track.  While  in  this  position  the  horse  was  killed  by  a  passing  train. 
Held,  that  evidence  was  sufficient  to  sustain  a  verdict  for  plaintiff. 
Foss  v.  Chicago,  M.  A  St.  P.  R.  Co.,  19  Am.  A  Eng.  R.  Cas.  112, 33  Minn. 
392,  23  N.  W.  Rep.  553. 

6.  Person  Unloading  Cars  on  Side  Track  Injured  in  Collision. — Where 
cars  have  been  run  out  on  a  side  track  to  be  unloaded,  a  company  is 
guilty  of  negligence  in  allowing  other  cars  to  be  thrown  violently 
against  them,  without  warning,  whereby  a  teamster  engaged  in  unload- 
ing is  injured ;  and  the  company  cannot  escape  liability  because  its 
employees  did  not  know  that  any  one  was  unloading.  After  the  cars 
were  placed  in  a  position  for  unloading,  the  employees  had  reason  to 
anticipate  that  some  one  might  be  there,  and  should  have  exercised 
proper  care.  Watson  v.  Wabash,  St.  h.  A  P.  R.  Co.,  19  Am.  A  Eng.  R. 
Cas.  114,  66  Iowa  164,  23  N.  W.  Rep.  380. 

7.  Shipper  of  Live  Stock  Injured  While  Assisting  to  Shut  Horse  Box.— 
Where  a  person  who  was  shipping  a  heifer  upon  defendant  company's 
train,  with  the  consent  of  a  station  master,  assists  to  shut  a  horse  box, 
and  while  so  doing  is  injured  by  the  servants  of  the  company,  the  com- 
pany is  liable,  as  he  was  neither  a  trespasser,  nor  a  volunteer  servant, 
but  a  licensee.  Wright  v.  London  A  N.  W.  R.  Co.,  33  L,.  T.  830,  L,.  R.  1, 
Q.  B.  D.  252,  45  L.  J.  Q.  B.  D.  570,  affirming  I*.  R.  10  Q.  B.  298,  44  L. 
J.  Q.  B.  119,  32  L.  T.  599. 

8.  Injury  to  Person  Unloading  Coal  from  Wagon — Defective  Standing 
Place. — At  the  defendants'  station  at  C.  it  was  the  practice  to  unload 
coal  wagons  by  shunting  them,  and  tipping  the  coal  into  cells  ;  it  was 
also  the  practice  for  the  consignees  of  the  coal  or  their  servants  to 
assist  in  the  unloading,  and  for  that  purpose  to  go  along  a  flagged  path 
by  the  side  of  the  wagons.  The  plaintiff  was  consignee  of  a  coal  wagon, 
which  could  not  be  unloaded  in  the  usual  way  on  account  of  all  the  cells 
being  occupied.  With  the  permission  of  the  station  master,  he  went  to 
his  wagon,  which  was  shunted  in  the  usual  place,  took  some  coal  from 
the  top  of  the  wagon,  and  descended  onto  the  flagged  path.  The  flag 
he  stepped  on  gave  away,  and  he  fell  into  one  of  the  cells,  and  was 
injured.  Held  (affirming  the  judgment  of  the  court  below),  that, 
although  not  getting  his  coal  in  the  usual  mode,  the  plaintiff  was  not 
a  mere  licensee,  but  was  engaged,  with  the  consent  of  the  defendants, 
in  a  transaction  of  common  interest  to  both  parties,  and  was,  therefore, 
entitled  to  require  that  the  defendants'  premises  should  be  in  a  reason- 
ably secure  condition.  Holmes  v.  North  Eastern  R.  Co.,  Lr.  R.  6  Exch. 
123. 

9.  Maintenance  of  Wagon  way  to  Freight  Yard.— It  is  the  duty  of  a 
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railway  company  to  keep  in  reasonably  safe  condition  a  passageway  for 
wagons,  leading  from  the  public  highway  to  its  freight  yard  ;  which  is 
the  only  way  provided  by  which  freight  can  be  hauled  to  and  from  the 
yard.    Curtis  v.  De  Coursey  (Pa.),  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  416. 

II.  PERSONS  AT  STATION  FOR  OBJECTS  IN  WHICH  THE  RAILROAD  COMPANY  IS  NOT 

DIRECTLY  INTERESTED. 

1.  Persons  Having  Business  with  Passengers. — A  railroad  company 
owes  no  higher  duty,  in  regard  to  keeping  its  depot  platform  free  from 
ice  and  snow,  to  a  person  at  the  station  merely  for  the  purpose  of  trans- 
acting business  with  passengers,  than  a  city  owes  to  ordinary  pedes- 
trians upon  its  sidewalks ;  and  where  such  a  person  is  injured  by 
slipping  upon  a  platform  which  he  knew,  before  he  stepped  upon  it, 
was  covered  by  a  smooth  thin  coating  of  ice  and  snow,  and  which  he 
selected,  without  necessity,  as  a  means  of  reaching  a  car  for  the  pur- 
pose of  transacting  business  with  passengers,  the  company  is  not 
liable.    Clark  v.  Howard  (C.  C.  A.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  743. 

2.  Persons  at  Stations  to  Assist  or  to  Take  Leave  of  Departing  Pas- 
sengers or  to  Meet  Arriving  Passengers. — See  Whitley  v.  Southern  Ry. 
Co.  (N.  Car.),  15  Am.  A  Eng.  R.  Cas.,  N.  S.,  210,  and  note,  212  et  seq. 

A  man  went  to  a  depot  to  meet  his  wife,  and  having  occasion  to  seek 
a  retired  spot,  no  special  resort  being  provided,  he  stepped  off  the  walk 
in  the  darkness,  upon  a  portion  of  the  depot  grounds,  and  fell  into  a 
hole.  Held,  that  he  was  a  customer  of  the  company  and  not  a  trespasser, 
and  that  he  could  maintain  an  action  against  the  company  for  the  in- 
jury. McKone  v.  Michigan  C  R.  Co.,  13  Am.  A  Eng.  R.  Cas.  29,  51 
Mich.  601, 17  N.  W.  Rep.  74,  47  Am.  Rep.  5%. 

3.  Person  Intending  to  Take  Train  in  the  Event  of  His  Friend  Being 
upon  It. — It  is  the  duty  of  the  company  to  keep  its  premises  in  safe  con- 
dition for  the  use  of  a  friend  of  its  passenger,  who  is  at  the  depot  with 
the  intention  of  becoming  a  passenger  himself  if  his  friend  is  in  the 
train.  Texas  &  P.  R.  Co.  v.  Best,  66  Tex.  116,  18  S.  W.  Rep.  224 ; 
Hamilton  v.  Tex.  A  P.  R.  Co.,  64  Tex.  251. 

4.  Rule  In  Favor  of  Those  Accompanying  Passengers  Not  Applicable  to 
Person  Accompanying  One  about  to  Leave  on  Train  in  Charge  of  Live 
Stock. — The  rule  that  it  is  the  duty  of  a  company  to  have  its  station  plat- 
form reasonably  safe  for  persons  accompanying  an  intending  passen- 
ger who  is  about  to  take  a  regular  passenger  train  does  not  extend  to 
persons  accompanying  one  who  is  about  to  leave  in  a  freight  car  in  charge 
of  live  stock,  although  he  has  been  allowed  to  load  such  stock  into  the 
car  at  the  freight  platform  on  one  side  of  the  station  instead  of  at  the 
stock  yards,  as  is  customary,  from  which  place  the  car  is  to  be  taken  in 
the  night  by  a  freight  train  which  does  not  usually  stop  at  that  station, 
and  is  not  allowed  to  carry  passengers,  and  for  which  the  station 
is  never  kept  open,  and  although  he  and  his  friends  have  been  allowed 
by  the  agent  to  occupy  the  waiting  room.  Dowd  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  58  Am.  A  Eng.  R.  Cas.  18,  84  Wis.  105,  54  N.  W.  Rep.  24. 

5.  Effect  of  Remaining  a  Short  Time  on  Platform  after  Departure 
of  Friends  on  Train. — An  old  lady  went  to  a  station  to  assist  friends, 
who  intended  to  remove  from  the  country  permanently,  to  get  to 
the  station,  and  upon  a  train  then  about  to  depart,  and  after  bidding 
her  friends  good-bye,  and  after  they  had  got  upon  the  train,  stood 
for  about  five  minutes  upon  the  station  platform  to  seethe  train  start, 
and  to  bid  her  friends  a  last  farewell.  Held,  that  she  was  not  guilty 
of  such  culpable  contributory  negligence  as  would  prevent  her  from 
recovering  for  the  injuries  sustained  by  her  through  the  negligence 
of  the  company  with  respect  to  the  platform.  Atchison,  T.  A  S.  P. 
R.  Co.  v.  Johns,  34  Am.  A  Eng.  R.  Cas.  480,  36  Kan.  769,  14  Pac.  Rep. 
237. 

6.  Hackmen— Defective  Depot  Platform. — It  was  held  in  a  Maine  case, 
where  a  hackman  who  was  accustomed  to  carry  passengers  to  and  from  a 
railroad  depot  was  injured  by  a  defect  in  its  platform,  he  was  entitled 
to  recover,  upon  the  ground  that  he  was  there  by  the  license  and  per- 
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mission  of  the  railroad  company ;  and  that,  considering  the  accommo- 
dation afforded  by  him  to  travelers,  he  might  be  looked  upon  as 
contributing  to  the  business  of  the  company.  Tobin  v.  Portland,  Saco, 
ft  Portland  R.  R..  59  Me.  188,  8  Am.  &  Eng.  Corp.  Cas.  557,  8  Am.  Rep. 
415.  It  was  observed  by  Applkton,  C.  J.,  in  rendering  his  opinion  in 
this  cane,  that  "the  hackman,  conveying  passengers  to  a  railroad 
depot  for  transportation,  and  aiding  them  to  alight  upon  the  platform  of 
the  corporation,  is  as  rightly  upon  the  same  as  the  passengers  alight- 
ing ; "  and  that  "it  would  be  absurd  to  protect  the  one  from  the  conse- 
quences of  corporate  negligence,  and  not  the  other." 

7.  Injury  to  Person  Reading  Stock-Killing  Notice  Posted  by  Railroad 
Company  in  Compliance  with  Statute. — An  Arkansas  statute  requires 
railroad  companies  to  post  at  the  nearest  station  house  a  notice  of  the 
killing  of  stock  by  trains.  A  person  missed  a  cow,  and  being  unable 
to  read,  took  plaintiff  with  him  upon  a  depot  platform  to  read  for  him 
what  notices  were  there  posted.  In  climbing  up  to  get  at  the  notice,  he 
fell  through  a  defective  plank  in  the  platform  and  was  injured.  Held: 
(1)  that  the  company  was  bound  to  use  ordinary  care  to  keep  the  plat- 
forms at  its  station  houses  in  good  repair  and  in  good  condition  for 
those  who  have  the  legal  right  to  go  upon  them,  and  that  it  was  liable 
to  plaintiff ;  (2)  that  the  fact  that  it  was  about  dark  when  plaintiff  went 
upon  the  platform  cannot,  as  a  conclusion  of  law,  be  declared  per  se 
negligent.  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Fair  bairn,  30  Am.  A  Eng.  R. 
Cas.  166,  48  Ark.  491,  4  S.  W.  Rep.  50. 

8.  Person  Waiting  for  Horse  Car  after  Missing  Train. — A  person  who 
enters  a  railway  station  intending  to  take  a  certain  train,  and  finding 
it  gone,  waits  in  the  station  for  a  horse  car,  is  not  a  passenger,  and  the 
company  is  not  under  the  duty  as  to  him  of  keeping  its  premises  safely 
lighted.  Heinlein  v.  Boston  &  Providence  R.  Co.,  147  Mass.  137,  33  Am. 
&  Eng.  R.  Cas.  223. 

0.  Persons  Mailing  Letters  on  Train. — It  is  the  duty  of  a  railroad 
company,  which  carries  the  mail  under  a  contract  with  the  government 
of  the  United  States,  and  by  whose  regulations  postal  clerks  on  mail 
trains  are  required  to  receive  at  the  cars  stamped  letters  and  sell  stamps, 
to  furnish  a  reasonably  safe  passage  to  and  from  its  mail  trains  while 
•topping  at  its  regular  stations,  for  the  purpose  of  mailing  letters ;  and 
a  failure  to  provide  such  passage  is  actionable  negligence.  Hale  v. 
Grand  Trunk  R.  Co.,  60  Vt.  605,  7  N,  Eng.  Rep.  48,  15  Atl.  Rep.  300, 1 
L.  R.  A.  187. 

10.  Person  on  Platform  to  Buy  Paper  from  Train  Boy. — Plaintiff's 
intestate  went  upon  a  depot  platform  to  get  a  paper  from  the  train 
newsboy,  and  was  hit  and  killed  by  the  mail  agent  throwing  the  sacks 
from  the  train,  which  was  running  at  a  high  and  unlawful  rate  of  speed. 
It  appeared  that  the  company  regularly  permitted  train  boys  to  sell 
papers  from  the  platform.  Held,  that  the  company  was  liable.  Ohio 
A  M.  R.  Co.  v.  Simms,  43  111.  App.  260. 

11.  Personal  Injuries  Sustained  on  Depot  Grounds — Sufficiency  of 
Declaration— Setting  Out  Invitation  or  Allurement  on  Grounds. — In 
O'Neil  v.  Duluth  S.  S.  &  A.  R.  Co.,  59  N.  W.  Rep.  836,  which  was  an 
action  to  recover  for  personal  injuries  sustained  by  stumbling  over  a 
rail  near  a  station,  the  declaration  set  forth  that  defendant  possessed 
and  controlled  a  public  railroad  station,  and  at  said  station  the  main 
and  side  tracks  in  question,  "across  which  said  side  tracks  and  main 
track,  at  the  point  where  said  plaintiff  was  injured  *  *  *  all  per- 
sons lawfully  being  at  said  station,  and  having  occasion  to  go  thence 
to  the  principal  business  portion  of  the  village  of  Seney,  or  therefrom 
to  said  station,  were  used  and  accustomed,  and  were  authorized  by  the 
defendant,  to  pass  and  repass."  It  then  alleged  the  duty  of  planking 
between  and  alongside  of  the  rails,  and  the  negligent  omission  thereof. 
It  stated  further  that  on  the  evening  of  December  17,  1891,  the  plain- 
tiff was  expecting  to  receive  a  letter  or  letters  which  he  supposed  had 
been  directed  to  him  at  Marquette  and  for  which  he  had  telegraphed  a 
request  that  they  be  sent  to  him  at  Seney  by  the  conductor  of  a  train 
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upon  said  railroad,  to  receive  which  letter  or  letters  the  defendant  had 
authorized  plaintiff  to  go  and  pass  and  repass  across,  over,  and  upon 
its  said  tracks  at  the  point  aforesaid,  to  wit,  opposite  and  in  front  of 
a  certain  drug  store  kept  by  one  Scott,  the  same  being  a  regular,  usual, 
and  accustomed  way  for  him  to  go  and  pass  and  repass  for  this  purpose, 
of  which  fact  defendant  had  notice,  and  whereas  said  plaintiff  was 
intending,  in  case  he  received  no  letters,  to  go  to  the  telegraph  office, 
which  was  in  the  station  or  depot  building  of  said  defendant,  for  which 
purpose,  likewise,  said  defendant  had  as  aforesaid  authorized  him  to 
cross  said  tracks  at  said  point,  there  being  no  regular  and  accustomed 
place  for  crossing  for  such  purposes.  The  plaintiff,  while  on  his  way 
aforesaid  to  the  train  at  said  station,  and,  in  case  he  received  no  letters, 
then  to  said  telegraph  office,  "and  while  lawfully  upon  the  premises  of 
said  defendant,  with  its  permission  and  by  its  invitation,"  etc.,  "did 
stumble  and  fall  over  one  of  the  rails,"  etc.,  and  it  was  held  that  the 
declaration  failed  to  state  a  cause  of  action  in  not  unequivocally  setting 
out  an  invitation  to  the  plaintiff  or  his  allurement  upon  the  portion  of 
the  grounds  where  the  injury  occurred.  Citing  Sturgis  v.  Railway 
Co.,  72  Mich.  622. 

III.  PERSONS  AT  STATIONS  NOT  ON  BUSINESS. 

I.  Mere  Loiterers  or  Trespassers  at  Stations — General  Rule. — The 
railroad  company  owes  no  duty  to  a  mere  loiterer  or  trespasser  upon  its, 
station  premises,  except  that  of  refraining  from  injuring  him  after  it 
is  discovered  that  he  is  in  a  perilous  position. 

Alabama. — Montgomery  A  E.  R.  Co.  v.  Thompson,  77  Ala.  448,  54  Am. 
Rep.  72. 

Illinois.— Union  S.  Y.  A  T.  Co.  v.  Rouke,  10  111.  App.  474. 

Indiana.— l^zry  v.  Cleveland,  etc.,  R.  Co.,  78  Ind.  323,  3  Am.  A  Eng. 
R.  Cas.  498,  41  Am.  Rep.  572;  Jefferson,  M.  A  I.  R.  Co.  v.  Goldsmith,  47 
Ind.  43. 

Louisiana. — Burbank  v.  Illinois  Cent.  R.  Co.,  42  La.  Ann.  1156,  45  Am. 
A  Eng.  R.  Cas.  593 ;  O'Connor  v.  Illinois  C.  R.  Co.,  44  La.  Ann.  339, 10 
So.  Rep.  678. 

Massachusetts.— Redigan  v.  Boston  &  M.  R.  Co.,  155  Mass.  44,  28  N.  E. 
Rep.  1133;  Sweeny  v.  Old  Colony  &  N.  R.  Co.,  10  Allen  (Mass.)  368; 
Daniels  v.  New  York  A  N.  E.  R.  Co.,  154  Mass.  349 ;  Carleton  v.  Fran- 
conia  Iron,  etc.,  Co.,  99  Mass.  216. 

Mississippi.— Memphis  A  C.  R.  Co.  v.  Whitfield,  44  Miss.  466. 

Missouri. — Williams  v.  Kansas  City,  etc.,  R.  Co.,  %  Mo.  275,  37  Am. 
A  Eng.  R.  Cas.  329. 

New  Hampshire.— Frost  v.  Eastern  R.  Co.,  64  N.  H.  220,  4  N.  E.  Rep. 
527, 9  Atl.  Rep.  790. 

Ohio.— Pittsburgh,  etc.,  R.  Co.  v.  Bingham,  29  Ohio  St.  364,  23  Am. 
Reo.  751. 

Pennsylvania. — I^ake  Shore  &  M.  S.  R.  Co.  v.  Rosenzeig,  113  Pa.  St. 
519 ;  Baltimore,  etc.,  R.  Co.  v.  Schwindling,  101  Pa.  St.  258, 8  Am.  &  Eng. 
R.  Cas.  544,  47  Am.  Rep.  706 ;  Knight  v.  Abert,  6  Pa.  St.  472,  47  Am. 
Dec.  478  ;  Gillis  v.  Pennsylvania  R.  Co.,  59  Pa.  St.  141. 

England.— Corby  v.  Hill,  4C.  B.,  N.  S.,  556,  93  E.  C.  I*.  556 ;  Hounsell 
v.  Smith,  7  C.  B.,  N.  S.,  731,  97  E.  C.  L,.  731. 

To  the  class  of  persons  having  business  with  it,  a  company  is  under 
obligation  to  keep  in  safe  condition  all  parts  of  its  platforms  with  the 
approaches  thereto,  to  which  the  public  do,  or  would  naturally,  resort, 
and  all  portions  of  the  station  grounds  reasonably  near  to  the  platform, 
where  passengers  would  be  likely  to  go,  and  to  provide  safe  waiting 
rooms,  and  to  keep  the  depot  and  platform  well  lighted  at  night ;  but  to 
the  public  at  large  the  company  owes  "nothing  beyond  the  observance 
of  the  duties  of  good  neighborhood,"  which  includes  "the  universal  duty 
of  doing  no  wilful  or  wanton  injury,  and  of  erecting  or  continuing,  on  or 
near  its  platform  or  approaches,  to  which  the  public  may  be  expected  to 
go,  no  nuisance,  trap  or  pitfall,  from  which  personal  injury  is  likely  to 
ensue."  Montgomery  &  E.  R.  Co.  v.  Thompson,  77  Ala.  448,  54  Am. 
Rep.  72  ;  Memphis  &  C.  R.  Co.  v.  Whitfield,  44  Miss.  466. 
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A  company  is  not  liable  for  an  injury  to  a  person  resulting'  from  its 
failure  to  exercise  ordinary  skill  and  care  in  the  erection  or  maintenance 
of  its  station  house,  where,  at  the  time  of  receiving  the  injury,  such  per- 
son was  at  such  station  house  by  mere  permission  and  sufferance,  and 
not  for  the  purpose  of  transacting1  any  business  with  the  company  or  its 
agents,  or  on  any  business  connected  with  the  operation  of  the  road. 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Bingham,  29  Ohio  St.  364. 

2.  Person  at  Station  to  Welcome  President. — In  Gillis  v.  Pennsylvania 
R.  R.  Co.,  59  Pa.  St.  129,  the  facts  were  as  follows :  The  plaintiff 
together  with  a  large  crowd  of  other  persons  had  collected  on  the  plat- 
form of  defendant's  station  to  witness  the  passage  of  a  special  train  con- 
taining the  president  of  the  United  States.  The  platform  was  insufficien  t 
and  broke  down  injuring  the  plaintiff.  He  was,  however,  held  not 
entitled  to  recover.  The  principles  on  which  the  case  was  decided  are 
thus  admirably  laid  down  by  Sharswood,  J.: 

"The  plaintiff  may  not  have  been  technically  a  trespasser.  The 
platform  was  open.  There  was  a  general  license  to  pass  over  it.  But 
he  was  where  he  had  no  legal  right  to  be.  His  presence  there  was  in 
no  way  connected  with  the  purposes  for  which  the  platform  was  con- 
structed. Had  it  been  the  hour  for  the  arrival  or  departure  of  a  train, 
and  he  had  gone  there  to  welcome  a  coming,  or  speed  a  parting,  guest,  it 
might  very  well  be  contended  that  he  was  there  by  the  authority  of  de- 
fendants as  much  as  if  he  was  actually  a  passenger,  and  it  would  then 
matter  not  how  unusual  might  have  been  the  crowd,  the  defendants 
would  have  been  responsible.  As  to  all  such  persons  to  whom  they 
stood  in  such  a  relation  as  required  care  on  their  part,  they  were  bound 
to  have  the  structure  strong  enough  to  bear  all  who  could  stand  on  it. 
As  to  all  others  they  were  liable  only  for  wanton  or  intentional  injury. 
The  plaintiff  was  on  the  spot  merely  to  enjoy  himself,  to  gratify  his 
curiosity,  or  to  give  vent  to  his  patriotic  feelings.  The  defendants  had 
nothing  to  do  with  that.  They  were  conveying  the  president  of  the 
United  States  and  his  party  on  a  special  excursion  train.  They  must 
have  stopping  places.  They  were  certainly  under  no  obligation  to  keep 
them  secret.  On  the  occasion  in  question  it  seems  that  they  meant  to 
do  so  in  order  to  prevent  detention  and  confusion.  As  we  have  seen, 
they  cannot  be  made  liable  through  the  unauthorized  act  of  one  of  their 
employees,  through  whom  it  leaked  out  what  the  hour  was  the  train  was 
expected  to  arrive  at  Johnstown,  nor  for  that  of  another  in  backing  up 
the  train  so  as  to  give  the  people  who  had  assembled  an  opportunity  of 
seeing  and  hearing  the  president.  I  am  bound  to  have  the  approach  to 
my  house  sufficient  for  all  visitors  on  business  or  otherwise ;  but  if  a 
crowd  gathers  upon  it  to  witness  a  passing  parade  and  it  breaks  down, 
though  it  may  be  shown  not  to  have  been  sufficient  for  its  ordinary  use, 
I  am  not  liable  to  one  of  the  crowd — I  owe  no  duty  to  him.  If  a  traveler 
by  foot  on  the  open  track  of  a  railroad  crosses  a  bridge  which  ought  to 
be,  but  is  not,  in  its  ordinary  use,  strong  enough  to  bear  a  locomotive 
and  a  train  of  cars,  and  a  rotten  board  breaks  down  under  him,  the  com- 
pany are  not  liable  to  him,  for  they  owe  him  no  duty.  However  much 
to  be  lamented  was  the  sad  occurrence  which  occasioned  this  suit,  and 
however  much  sympathy  may  be  felt  for  those  who  were  injured  and 
the  families  of  those  who  lost  their  lives,  we  are  of  opinion  that  the  cir- 
cumstances of  the  case  were  not  such  as  to  cast  any  pecuniary  responsi- 
bility on  the  railroad  company." 

3.  Mere  Spectators. —  A  person  who  goes  to  the  station  house  and 
on  the  platform,  not  for  the  purpose  of  any  business,  or  to  meet  expected 
friends,  or  to  see  others  depart,  but  as  a  mere  spectator,  for  his  own 
pleasure  and  convenience,  is  there  at  his  own  risk  and  peril,  and  cannot 
recover  damages  for  personal  injuries  received  in  consequence  of  a 
defective  platform.  To  entitle  such  a  person  to  recover  he  must  show  such 
gross  and  wanton  negligence  on  the  part  of  the  company,  equivalent  to 
intentional  mischief.  Burbank  v.  Illinois  Central  R.  Co.,  42  L,a.  Ann. 
1156,  45  Am.  A  Bng.  R.  Cas.  593, 11  L,.  R.  A.  720. 

The  platform  of  a  railroad  at  a  station  is  not  a  public  highway  ;  there- 
fore mere  sightseers,  who  resort  to  a  platform  to  see  a  distinguished 
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person  pass,  and  break  it  down,  cannot  recover  of  the  company  for  the 
injury  thereby  received.  Jefferson,  M.  A  I.  R.  Co.  v.  Goldsmith,  47 
Ind.  43. 

4.  Using  Station  as  Refuge  from  Storm.— In  Pitts.,  Ft.  Wayne  A 
Chicago  R.  R.  Co.  v.  Bingham,  29  Ohio  St.  364,  it  appeared  that  plain- 
tiff's decedent  had  taken  refuge  in  the  defendant  company's  station 
during  a  storm.  Owing  to  the  unsafe  condition  of  the  building  part  of 
the  roof  was  blown  off,  and  fell,  crushing  plaintiff's  decedent  and  caus- 
ing his  death.  No  recovery  was,  however,  allowed  against  the  company, 
the  court  saying  of  the  deceased :  "His  presence  at  the  depot  was  unin- 
vited and  the  company  did  not  owe  to  him  the  duty  to  keep  its  station 
house  in  a  safe  and  secure  condition.  Its  negligence,  if  any,  was  neces- 
sarily negligence  of  omission,  negligence  in  having  omitted  the  exer- 
cise of  ordinary  care  to  ascertain  the  dangerous  condition  of  the  building. 
If  the  question  was  between  the  company  and  its  employees  whose  duty 
it  was  to  occupy  the  building,  or  if  it  arose  between  the  company  and 
those  who  came  to  take  passage  on  its  cars,  or  to  accompany  a  friend 
about  to  depart  or  to  await  the  arrival  of  one  expected,  or  to  engage 
in  any  business  connected  with  the  operation  of  the  road  or  business 
with  those  engaged  in  its  service  and  having  a  legal  right  to  be  and 
remain  there,  or  if  the  company  had  possessed  knowledge  in  fact  of  the 
dangerous  character  or  condition  of  the  building,  and  gave  no  notice 
thereof  to  those  it  permitted  to  enter  and  occupy,  other  considerations 
would  arise.  It,  however,  is  not  chargedjwith  intentional  wrong  nor  with 
that  gross  or  reckless  misconduct  that  is  difficult  to  distinguish  from  it 
and  therefore  is  equivalent  to  it.  All  it  could  have  done  when  the 
storm  approached  to  save  the  deceased  from  harm  was  to  see  that  he 
left  the  building  and  thereby  escaped  the  danger.  This  was  not  a  legal 
duty.  He  was  injured  by  no  act  of  the  company,  or  its  servants 
or  agents,  occurring  at  the  time.  The  fault  was  of  past  origin  and  neg- 
ative in  character,  consisting  in  not  previously  overhauling  the  build- 
ing, ascertaining  its  defects  and  weakness  and  supplying  the  needed 
strength  and  support.  For  this  omission,  or  its  resulting  consequences, 
a  stranger  has  no  right  to  call  it  to  account." 

The  plaintiff  sought  shelter  from  the  rain  underneath  a  building 
belonging  to  the  railroad  company,  which  had  formerly  been  used  as  a 
freight  house,  but  not  being  in  use  had  been  permitted  to  become  dilap- 
idated and  insecure.  While  at  the  freight  house  he  noticed  that  a  por- 
tion of  the  roof  was  lifted  by  wind  and  in  danger  of  falling.  While 
running  to  escape  the  falling  fragment  he  was  struck  by  it  and  injured. 
Held,  that  the  plaintiff  was  a  trespasser  and  could  not  recover  damages 
for  the  injury.  L,eary  v.  The  Cleveland,  C,  C.  &  I.  R.  R.  Co.  (Ind.), 
3  Am.  A  Eng.  R.  Cas.  498.  See  also,  Pittsburg,  Ft.  W.  A  C.  R.  Co.  v. 
Bingham,  28  Ohio  St.  364. 

5.  Person  Injured  While  Passing  over  a  Platform  Formerly  so  Used  by 
the  Public. — Until  notice  has  been  given  of  the  changed  character  of 
the  place,  one  passing  over  a  railroad  platform  over  which  the  public 
has  been  accustomed  to  pass  cannot  be  deemed  a  trespasser  for  so  pass- 
ing, although  the  use  of  the  platform  for  the  purpose  of  passing  has  been 
discontinued.  New  Orleans,  M.  A  C.  R.  Co.  v.  Hanning,  15  Wall.  (U. 
S.)  649,  4  Am.  Ry.  Rep.  242. 

6.  Making  Short  Cut  to  Highway  across  Platform. — A  foot  traveler 
upon  a  highway  in  the  evening,  who  for  the  sake  of  reaching  a  con- 
necting highway  by  a  short  cut  enters  upon  the  uninclosed  grounds 
and  platform  of  a  railway  station,  and  while  walking  along  the  platform 
is  injured  by  falling  into  an  unguarded  hole  made  by  the  raising  of  a 
trap  door  forming  part  of  the  platform  and  opening  upon  the  cellar 
steps  of  the  station  building,  is  a  mere  licensee,  and  cannot  recover 
from  the  company.  Redigan  v.  Boston  &  M.  R.  Co.,  155  Mass.  44,  28  N. 
E.  Rep.  1133. 

7.  Child  Loitering  on  Platform. — Where  a  child  is  upon  the  platform 
of  a  station,  not  as  a  passenger  or  upon  any  business  connected  with 
the  company,  but  merely  loitering  there  for  his  own  purposes  or  for 
personal  enjoyment,  the  company  owes  him  no  duty.    Hence  if  he  be 
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injured  by  a  passing  train  he  cannot  recover  against  the  company,  upon 
the  theory  that  they  have  failed  to  discharge  toward  him  a  legal  duty 
and  hence  have  been  guilty  of  negligence.  The  age  of  the  child  is 
immaterial.  Baltimore  &  O.  R.  Co.  v.  Schwindling,  8  Am.  A  Eng.  R. 
Cas.  544v  101  Pa.  St.  258 ;  Lake  Shore  A  M.  S.  R.  Co.  v.  Rosenzweig,  113 
Pa.  St  519. 

8.  Boy  Playing  in  Switch  Yard. — A  train  composed  partly  of  box  cars 
and  partly  of  flat  cars  having  come  into  defendant's  depot,  the  switch 
engineer  cnt  the  flat  cars  loose  and  left  them  standing  on  the  main 
track.  He  ran  the  box  cars  a  distance  of  about  a  quarter  of  a  mile 
intending  to  place  them  on  a  side  track,  but  hearing  a  passenger  train 
approaching,  he  reversed  his  engine,  signaled  the  passenger  train  to 
come  forward  and  ran  his  train  back.  As  the  box  cars  struck  the  flat 
cars,  one  of  the  latter  ran  over  a  boy  playing  in  the  company's  switch 
yard.  The  dot  said  after  he  was  hurt  that  he  was  sitting  on  a  brake 
at  the  time  of  the  accident.  The  testimony  showed  that  the  box  cars 
struck  the  flat  cars  harder  than  usual.  The  witnesses,  with  one  excep- 
tion, testified  that  they  were  running  at  from  6  to  8  miles  an  hour.  The 
remaining  witness  testified  that  the  train  was  running  very  fast,  from 
35  to  40  miles  an  hour.  It  appeared  that  the  witness  did  not  see  the 
train  and  that  he  made  his  estimate  of  the  rate  of  the  speed  from  the 
noise  occasioned  by  the  jam.  Held,  that,  as  there  was  no  obligation 
upon  the  company  to  anticipate  the  presence  of  the  boy,  there  was  no 
evidence  of  wanton  injury  nor  was  there  any  sufficient  evidence  of  gross 
and  reckless  carelessness.  Williams  v.  Kansas  City,  etc.,  R.  Co.,  % 
Mo.  275,  37  Am.  A  Eng.  R.  Cas.  329. 

9.  Depot  Grounds  Are  Quasi  Public. — Railroad  depot  grounds  and 
passenger  houses  are  quasi  public,  and  a  person  going  to  such  houses 
and  passing  over  such  grounds  in  a  proper  manner  is  not  a  trespasser ; 
bat  where  persons  go  upon  or  pass  over  the  grounds  connected  with 
railroad  depots,  they  are  presumed  to  know  that  the  place  is  dangerous, 
and  hence  are  required  to  use  care  and  prudence  commensurate  with  the 
known  danger  of  the  place.    Illinois  C.  R.  Co.  v.  Hammer,  72  111.  347. 


Norfolk  &  W.  Ry.  Co.  v.  Wood. 

{Supreme  Court  of  Appeals  of  Virginia,  Jan.  j/,  1901.) 

[37  S.  E.  Rep.  846.] 

Pleading — Statute. — Under  Code,  §  3272,  providing  that  on  demurrer 
the  court  shall  not  regard  any  defect  in  the  declaration,  unless  there  be 
omitted  something  so  essential  to  the  action  that  judgment  according  to 
law  and  the  very  right  of  the  cause  cannot  be  given,  a  declaration 
against  a  railway  company  for  injuries  to  a  licensee  on  a  depot  platform 
is  not  demurrable  on  the  ground  that  it  is  obscure,  uncertain,  and  pro- 
lix. 

Same — Injury  to  Licensee  on  Depot  Platform.*— Where,  in  an  action 
against  a  railway  company  for  injuries  caused  by  a  freight  train  run- 
ning against  a  depot  platform  on  which  plaintiff  was  standing,  the  dec- 
laration explains  plaintiff's  being  in  that  position  and  his  relations  to 
the  company  only  by  the  allegation  that  he  was  standing  on  the  plat- 
form in  pursuit  of  his  lawful  business,  and  without  default  on  his  part, 
the  allegation  is  sufficient  to  show  that  he  was  not  a  trespasser,  and 
that  he  was  entitled  to  such  rights  and  consideration  as  were  due  to  a 
licensee. 

Same — Same — Duties  of  Railroad  Company. — In  an  action  against  a 
railroad  company  for  injuries,  the  declaration  alleged  that  it  was  de- 
fendant's duty  to  keep  its  roadbed,  switches,  and  connected  appliances 
in  proper  condition  for  running  its  trains ;  to  provide  and  use  proper 
brakes  and  machinery  therefor ;  to  employ  competent  servants  to  man- 

•See  preceding  case,  and  notes. 
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age  its  trains,  and  run  them  at  a  safe  and  proper  rate  of  speed,  so  as  to 
avoid  injuring"  persons  in  and  on  its  station  property,  and  especially 
the  plaintiff,  who  was  standing*  on  the  platform  of  its  depot,  in  pursuit 
of  his  lawful  business,  without  any  default  on  his  part ;  that  defendant 
failed  to  perform  any  of  those  duties,  and,  through  its  careless,  negli- 
gent, and  improper  conduct  in  the  particulars  named,  one  of  its  freight 
trains  was  run  against  the  platform,  and  against  plaintiff  standing 
thereon,  inflicting  the  injuries  complained  of.  Held,  that  the  com- 
plaint did  not  state  a  cause  of  action,  since  it  showed  plaintiff  a  mere 
license,  and  as  to  him  the  railroad  company  owed  none  of  the  duties 
specified. 

Error  to  circuit  court,  Augusta  county. 

Action  by  one  Wood  against  the  Norfolk  &  Western  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

Jos.  I.  Doran  and  Sipe  &  Harris,  for  plaintiff  in  error. 
Patrick  &  Gordon,  for  defendant  in  error. 

BUCHANAN,  J.  The  declaration  sets  out  at  great  length 
that  it  was  the  duty  of  the  defendant  company  to  keep  its 
roadbed,  switches,  and  connected  appliances  in  proper  con- 
dition for  running  its  trains;  to  provide  "and  use  proper  and 
safe  brakes,  fcouplers,  and  machinery  therefor;  to  properly 
inspect  the  same :  to  employ  competent  servants  to  manage 
its  trains,  and  to  run  them  at  a  safe  and  proper  rate  of  speed, 
so  as  to  avoid  injuring  persons  in  and  upon  the  station  prop- 
erty and  station  platform  at  Basic  City,  especially  the  plain- 
tiff, who  was  standing  on  the  platform  of  the  freight  depot  at 
that  point,  in  pursuit  of  his  lawful  business,  and  without  de- 
fault on  his  part.  It  then  avers  that  the  defendant  failed  to 
perform  all  or  any  of  those  duties,  and  that  through  its  care- 
less, negligent,  and  improper  conduct  in  the  particulars  named 
one  of  its  north-bound  freight  trains,  propelled  by  two  engines, 
was  run  against  the  freight  depot  and  platform,  and  against 
the  plaintiff  standing  thereon,  with  great  force  and  violence, 
inflicting  the  injuries  complained  of,  which  are  fully  set  out. 

The  defendant's  demurrer  to  the  declaration,  and  to  each 
count  thereof,  was  overruled,  and  this  action  of  the  court  is 
the  first  error  assigned. 

Two  objections  are  urged  to  the  declaration.  One  is  that  it 
is  obscure,  uncertain,  and  prolix  in  its  averments;  and  the 
other  is  that  it  does  not  state  a  good  cause  of  action. 

The  declaration,  which  is  a  very  long  one,  containing  six 
counts,  and  covering  more  than  18  pages  in  the  printed  rec- 
ord, does  not  set  out  the  plaintiff's  case  with  that  clearness 
and  directness  which  is  so  much  to  be  desired  and  commended 
in  pleading,  yet  it  is  not  subject  to  demurrer  unless  it  omits 
something  so  essential  to  the  action  that  judgment  according 
to  law  and  the  very  right  of  the  case  cannot  be  given  (Code, 
§  3272), — which  is  the  other  ground  of  demurrer.  It  is  in- 
sisted that  the  declaration  failed  to  set  forth  a  cause  of  action, 
in  this:  that  it  does  not  aver  the  relation  which  existed  be- 
tween the  defendant  company  and  the  plaintiff  when  injured, 
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so  that  the  court  can  see  whether  the  defendant  owed  the 
plaintiff  the  duty  which  it  is  averred  has  been  violated. 

It  has  been  held  in  several  cases  by  this  court  that  it  was 
not  necessary  in  cases  like  this  to  aver  in  terms  the  relation 
which  existed  between  the  plaintiff  and  the  defendant  at  the 
time  of  the  injury  (though  that  is  clearly  the  better  practice), 
but  that  it  is  sufficient  if  such  averments  are  made  as  to  the 
circumstances  under  which  the  plaintiff  was  injured  as  will 
show  the  existence  of  the  duty  which  it  is  averred  has  been 
neglected,  and  which  neglect  has  caused  the  plaintiff's  injury. 

An  action  for  negligence  only  lies  where  there  has  been  a 
failure  to  discharge  a  legal  duty.  If  there  is  no  duty,  there 
can  be  no  negligence ;  and,  although  a  defendant  owed  a  duty 
to  the  person,  yet,  if  he  did  not  owe  it  to  the  plaintiff,  his 
action  will  not  lie.  The  duty  must  be  due  to  the  party  in- 
jured, and  the  declaration  must  show  this,  i  Shear.  &  R. 
Neg.  §  8;  Coolev,  Torts  (2d  Ed.)  791,  792  ;  Bish.  Noncont. 
Law,  §  446;  2  Jag.  Torts,  826;  Railroad  Co.  v.  Whittington's 
Adm'r,  30  Grat.  805,  810;    1  Chit.  PL  270,  397. 

The  declaration  does  not  aver  in  terms  the  relation  which 
existed  between  the  plaintiff  and  the  defendant  at  the  time  of 
the  injury,  but  it  does  aver  that  the  plaintiff  was  on  the  plat- 
form of  the  defendant's  freight  depot,  "in  and  about  the  pur- 
suit of  the  plaintiff's  lawful  business,  without  any  default  on 
the  part  of  the  plaintiff."  This  general  allegation  is  sufficient 
to  show  that  the  plaintiff  was  not  on  the  platform  as  a  tres- 
passer, but  it  does  not  show  that  he  was  there  with  any 
greater  rights  than  those  of  a  mere  licensee.  Mathews  v. 
Bensel,  si  N.  J.  Law,  30,  16  Atl.  195.  Being  there  as  a  mere 
licensee,  the  defendant  did  not  owe  him  the  duty  of  main- 
taining its  roadbed,  switches,  and  connected  appliances  in 
proper  condition  for  running  its  trains;  or  of  providing  and 
using  proper  and  safe  trucks,  couplings,  and  machinery  on  its 
cars;  or  of  properly  inspecting  the  same;  or  of  employing 
competent  servants  to  manage  its  trains,  or  to  run  them  at  a 
safe  and  proper  rate  of  speed.  The  general  rule  being  that 
a  bare  licensee — that  is,  one  who  is  permitted  by  the  passive 
acquiescence  of  the  railroad  company  to  come  upon  its  depot 
platform  for  his  own  purposes,  in  no  way  connected  with  the 
railroad — is  only  relieved  from  the  responsibility  of  being  a 
trespasser,  and  takes  upon  himself  all  the  ordinary  risks 
attached  to  the  place  and  the  business  carried  on  there.  2 
Shear.  &  R.  Neg.  §  705;  Nichol's  Adm'r  v.  Railroad  Co.,  83 
Va.  102,  5  S.  E.  171,  and  cases  cited;  Gillis  v.  Railroad  Co., 
59  Pa.  St.  129;  Holland  v.    Sparks,  92  Ga.  753,  18  S.  E.  990. 

This  being  so,  it  would  seem  that  the  declaration  does  not 
state  a  good  cause  of  action  against  the  defendant  company 
(Hounsell  v.  Smyth,  7  C.  B.  [N.  S.]  729;  Mathews  v.  Bensel. 
supra),  since  it  does  not  aver  that  it  intentionally  or  willfully 
injured  him,  or  that,  after  it  saw  or  knew  of  his  danger,  or 
by  the  exercise  of  ordinary  care  could  have  known  of  his  dan- 
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ger,  it  could  have  avoided  injuring  him.  But,  if  the  declara- 
tion were  held  to  be  sufficient,  the  judgment  would  have  to  be 
reversed  on  other  grounds. 

The  evidence  does  not  tend  to  show  that  the  plaintiff  was  a 
passenger,  or  had  the  rights  of  a  passenger,  or  was  one  of 
its  employees,  or  that  he  was  invited  by  the  defendant  or 
enticed  by  the  character  of  the  place,  to  go  upon  the  defend- 
ant's premises,  or  that  he  was  there  for  any  purpose  for  which 
the  platform  was  constructed. 

It  he  was  not  technically  a  trespasser,  he  was  at  most,  under 
the  evidence,  a  bare  licensee ;  and,  whether  there  in  the  one 
relation  or  in  the  other,  the  defendant  was  not  required  to 
exercise  that  degree  of  care  for  his  safety  which  the  learned 
circuit  court,  by  its  instructions,  seems  to  have  thought  nec- 
essary. 

Ordinarily,  the  only  duty  a  railroad  company  owes  to  a 
trespasser  on  its  premises  is  to  do  him  no  intentional  or  will- 
ful injury.  It  does  not  owe  him  the  duty  of  caution  and 
vigilance  until  it  has  such  notice  or  reason  to  believe  that  he 
may  be  in  danger  as  would  necessarily  put  a  prudent  man  on 
the  alert.  Joyner's  Case,  92  Va.  354,  23  S.  E.  773;  Tucker's 
Case,  92  Va.  549,  24  S.  E.  229;  Dunna way's  Case,  93  Va.  29, 
24  S.  E.  608;  Blankenship's  Case,  94  Va.  449,  27  S.  E.  20. 

Its  duty  to  a  mere  licensee  has  already  been  stated. 

The  court,  in  giving  most  of  the  instructions  asked  for  by 
the  plaintiff,  seems  to  have  overlooked  these  well-settled 
rules  of  law. 

By  its  first  instruction  given  for  the  plaintiff  it  told  the  jury, 
among  other  things,  that  the  defendant  company  was  bound 
to  use  reasonable  care  and  precaution  to  keep  and  maintain 
its  roadbed,  railroad  track,  and  switches  in  good  condition 
and  sufficient  repair  to  render  them  reasonably  safe  for  per- 
sons in  and  about  the  same  in  the  discharge  of  their  business 
with  the  railroad  company,  or  without  default  on  the  part  of 
such  persons,  although  there  is  no  evidence  tending  to  prove 
that  the  plaintiff  was  on  the  depot  platform  in  the  discharge 
of  any  business  with  the  defendant.  It  also,  in  effect,  in- 
formed the  jury,  notwithstanding  the  well-settled  rule  to  the 
contrary,  that  the  defendant  owed  the  same  degree  of  care  to 
the  plaintiff  on  its  platform  whether  he  was  there  as  a  mere 
licensee  or  in  the  discharge  of  business  with  the  defendant. 

The  second  instruction  given  for  the  plaintiff,  which  is  as 
follows,  is  equally  objectionable : 

"The  court  instructs  the  jury  that,  where  an  injury  occurs 
to  a  person  upon  the  property  of  a  railroad  company  without 
default  on  the  part  of  said  person,  which  said  injury  is  caused 
either  by  a  defect  in  said  railroad  or  in  the  machinery  or 
appliances  for  the  safe  and  proper  running  of  its  trains  of  cars, 
then  there  is  a  prima  facie  presumption  of  negligence  on  the 
part  of  the  railroad  company,  which  requires  very  strong  evi- 
dence to  rebut. 
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"If,  therefore,  the  jury  shall  believe  from  the  evidence  that 
the  plaintiff  was  upon  the  company's  property  without  default, 
and  that  while  there  he  was  injured  either  through  a  defect 
in  the  roadway  of  said  company  or  in  the  machinery  and 
appliances  for  the  safe  and  proper  running  of  its  trains  of 
cars,  then  the  presumption  is  that  the  defendant  company  is 
guilty  of  negligence ;  and,  unless  such  presumption  is  over- 
come by  very  strong  evidence  to  the  contrary,  the  jury  is 
directed  to  find  a  verdict  for  the  plaintiff. ' ' 

This  instruction  requires  the  same  high  degree  of  care  on 
the  part  of  the  railroad  company  to  avoid  injury  to  a  bare 
licensee  as  it  owes  to  a  passenger,  and  makes  the  same  pre- 
sumption against  it  where  such  a  licensee  is  injured  on  its 
platform  as  it  does  where  a  passenger  is  injured  on  one  of  its 
trains,  and  requires  a  higher  degree  of  proof  to  rebut  that  pre- 
sumption than  is  required  in  the  case  of  injury  to  a  passen- 
ger. 2  Shear.  &  R.  Neg.  (5th  Ed.)  §§  516,  517;  Railroad  Co. 
v.  Wightman's  Adm'r,  29  Grat.  431. 

By  instruction  No.  8  given  for  the  plaintiff  the  jury  were 
told  that,  if  they  believed  that  the  defendant  had  failed  con- 
tinuously and  positively  to  properly  inspect  its  track  and 
switches  at  Basic  City,  or  the  brakes,  couplings,  wheels,  and 
other  appliances  upon  the  train  of  cars  which  inflicted  the 
injury  upon  the  plaintiff,  then  the  defendant  was  guilty  of  neg- 
ligence, and  the  jury  must  find  for  the  plaintiff,  although  the 
company's  failure  to  inspect  may  not  have  been  the  cause — 
much  less  the  proximate  cause — of  his  injury,  and  although 
the  evidence  tended  to  prove  that  he  was  upon  the  platform 
under  circumstances  which  showed  that  the  defendant  did 
not  owe  him  the  duty  of  inspecting  its  tracks,  switches,  and 
appliances  named. 

Enough  has  been  said  in  discussing  the  demurrer  to  the 
declaration  and  the  objections  to  instructions  numbered  1, 
2,  and  8  given  for  the  plaintiff,  without  considering  the  other 
errors  assigned,  to  show  that  the  case  was  submitted  to  the 
jury  upon  an  entirely  erroneous  view  of  the  duties  which  the 
defendant  company  owed  to  the  plaintiff  upon  the  case  made, 
and  that  a  new  trial  will  have  to  be  awarded. 

The  judgment  will  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  to  the  circuit  court  with  leave  to  the 
plaintiff  to  ameild  his  declaration,  and  for  further  proceed- 
ings to  be  had  in  accordance  with  law,  and  not  in  conflict 
with  the  views  expressed  in  this  opinion,  so  far  as  they  are 
applicable  to  the  changed  state  of  the  pleadings  and  proofs. 

21  (k  s)  A  &  B  R  Caa— 21 
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Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.'s  Receiver  v.  Roberts. 

(Court  of Appeals  of Kentucky \  May  14,  tool) 
[62  S.  W.  Rep.  901.] 

Injury  to  Engineer  in  Collision — Negligence  of  Engineer  of  Other 
Train— Fellow-Servant  Rule.*— Where  plaintiff,  the  engineer  in  charge 
of  the  second  of  two  engines  drawing  a  train,  was  injured  in  a  collision 
with  another  train,  he  was  not  entitled  to  recover,  if  the  collision  was 
caused  by  the  negligence  of  the  engineer  on  the  first  engine  of  his 
train  ;  they  being  fellow  servants. 

Same— Same — Gross  Negligence  of  Train  Dispatcher  or  Engineer  of 
Other  Train—  Liability.! — Though  the  engineer  on  the  first  engine  of 
plaintiff's  train  may  have  been  negligent,  the  jury  was  authorized  to 
conclude  that  the  proximate  cause  of  the  injury  was  either  the  gross 
negligence  of  the  train  dispatcher  in  disobeying  a  rule  providing  that 
there  "should  always  be  at  least  one  station  between  those  at  which 
opposing  trains  receive  meeting  orders,"  or  the  gross  negligence  of  the 
engineer  of  the  opposing  train  in  running  his  train  beyond  the  block 
signal,  for  either  of  which  plaintiff  may  recover. 

Instructions. — Defendant  cannot  complain  of  an  instruction  telling 
the  jury  to  find  for  defendant  if  they  believed  that  the  engineer  in 
charge  of  the  first  engine  of  plaintiff's  train  was  negligent,  and  that 
his  negligence  caused  the  collision  of  the  two  trains,  "without  any 
gross  negligence  concurring  therewith  upon  the  part  of  defendant's 
servants  who  gave  the  order  for  the  meeting  of  the  two  trains,  and  the 
servants  of  defendant  in  charge  of  the  other  train." 

Appeal  from  circuit  court,  Kenton  county. 
"To  be  officially  reported/ ' 

Action  by  George  Roberts  against  the  receiver  of  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Company  to 
recover  damages  for  personal  injuries.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Simrall  &  Galvin,  for  appellant. 

M.  L.  Harbeson  and  Wm.  Goebel,  for  appellee. 

WHITE,  J.  The  appellee,  Roberts,  was  an  engineer  on  ap- 
pellant's road,  and,  while  on  the  second  engine,  where  two 
were  engaged  in  pulling  one  train, — a  "double  header,"  as  it 
is  called, — was  injured  by  a  collision  of  the  two  trains  meeting. 
To  recover  damages  for  such  injuries  this  action  was  brought. 
The  negligence  complained  of  was  that  of  the  train  dis- 
patcher in  giving  orders  as  follows:  "No.  36  will  get  this  order 
at  meeting  point,  and  meet  No.  37  at  Blanchett.  No.  37  & 
32  will  meet  at  Hinton," — and  of  the  engineer  of  train  No.  36 
in  running  beyond  the  signal  block.  Appellee  was  on  the  sec- 
ond engine  of  No.    37.     Appellant  denied  negligence,   and 

*As  to  whether  trainmen  and  train  dispatcher  are  fellow  servants, 
see  Felton  v.  Harbeson  (C.  C.  A.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  131, 
and.  foot-note. 

fFor  the  Kentucky  doctrine  as  to  the  liability  of  the  master  for  the 
negligence  of  a  fellow  servant,  see  Illinois  Cent.  R.  Co.  v.  Coleman 
(Ky.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  285,  and  note,  290. 

As  to  whether  employees  of  different  trains  are  fellow  servants,  see 
MacCarthy  v.  Whitcomb  (Wis.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  860, 
and  foot-note. 
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pleaded  that,  if  there  was  negligence,  it  was  that  of  a  fellow 
servant  of  appellee,  and  then  pleaded  contributory  negligence 
of  appellee,  but  for  which  the  injury  would  not  have  occurred. 
Upon  trial  a  verdict  and  judgment  for  $1,800  for  appellee  re» 
suited,  and,  after  appellant's  motion  for  a  new  trial  was  over- 
ruled, it  prosecuted  this  appeal. 

On  the  trial  the  uncontroverted  facts  were  that  No.  37  was 
going  south,  and  was  a  heavy  freight,  with  two  engines. 
No.  36  was  also  a  freight,  going  north.  At  Williamstown,  a 
station  about  eight  miles  north  of  Blanchett,  the  engineers  of 
No.  37  received  the  order  supra  from  the  train  dispatcher  at 
Lexington.  The  same  order  was  sent  to  No.  36  at  Blanchett, 
bat  was  not  delivered  till  after  the  accident.  At  the  meet- 
ing point,  train  No.  36  was  entitled  to  the  main  track, 
and  No.  37  had  to  take  the  side  track.  The  engineer  on 
No.  36,  not  knowing  of  the  meeting  order,  when  he  reached 
Blanchett  ran  his  train  past  the  block  signal,  and  past  the 
switch  where  No.  37  would  go  onto  the  siding.  The  engineer 
of  No.  37,  coming  on  to  take  the  side  track,  collided  with  No. 
36  before  it  reached  the  switch,  and  appellee  was  injured.  It 
was  shown  at  the  trial  that  a  rule  of  the  company  provided : 
"Meeting  orders  must  not,  under  any  circumstances,  be  sent 
for  delivery  to  a  meeting  point.  There  should  always  be  at 
least  one  station  between  those  at  which  opposing  trains  re- 
ceive meeting  orders/ '  This  rule  was  disregarded  by  the 
train  dispatcher  in  giving  the  order.  Appellant  offered  testi- 
mony tending  to  show  that  the  engineer  on  the  first  engine  of 
train  No.  37  might,  bv  exercising  care,  have  avoided  the  in- 
jury, notwithstanding  the  negligence  of  the  train  dispatcher,  or 
that  of  engineer  of  No.  36.  It  also  offered  testimony  tending 
to  show  that  appellee  could  have  prevented  the  collision ;  he 
could  control  the  movements  of  train  37  as  well  as  the  first 
engineer.  Appellant,  upon  this  proof,  asked,  and  the  court 
refused,  to  peremptorily  instruct  the  jury  to  find  for  appellant. 
We  are  of  opinion  that  this  was  not  error.  Appellee  had  a 
right  to  have  the  jury  pass  on  the  question  as  to  whether  the 
negligence  of  the  train  dispatcher  and  engineer  of  No.  36 
was  the  cause  of  his  injury. 

On  the  trial  the  court  gave  instructions  to  the  jury  permit- 
ting a  recovery  if  they  should  believe  the  collision  was  the 
result  of  the  gross  negligence  of  the  train  dispatcher  and  of 
the  engineer  in  charge  of  No.  36,  unless  appellee  was  guilty  of 
contributory  negligence.  Instruction  No.  3  reads:  "If  the 
jury  find  that  the  engineer  in  charge  of  and  control  of  the 
first  engine,  drawing  the  south-bound  train,  was  negligent,  and 
that  his  negligence  caused  the  collision  of  the  two  trains  in 
the  testimony  mentioned,  without  any  gross  negligence  con- 
curring therewith  upon  the  part  of  defendant's  servants  who 
eave  the  order  for  the  meeting  of  the  two  trains  at  Blanchett 
and  the  servants  of  defendant  in  charge  and  control  of  the 
north-bound  train,   then  the  jury  should  find  for  the  defend- 
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ant."  To  this  instruction  appellant  objected.  We  are  at  a 
loss  to  understand  the  ground  of  appellant's  objection  to  this 
instruction.  It  seems  to  us  to  plainly  tell  the  jury  there  can 
be  no  recovery  for  the  negligence  of  the  engineer  on  the  first 
engine  of  37,  who  was  appellee's  fellow  servant,  without  the 
concurrence  therewith  of  gross  negligence  of  the  train  dis- 
patcher who  gave  the  order  and  the  servants  on  No.  36.  If  the 
injury  occurred  by  reason  of  the  negligence  of  the  fellow  serv- 
ant alone,  there  could  be  no  recovery.  The  converse  of  this 
was  not  given.  The  first  instruction  permitted  a  recovery  for 
the  gross  negligence  of  the  train  dispatcher  and  the  servants 
on  train  36,  no  one  of  whom  was  a  fellow  servant  of  appellee. 
There  is  no  instruction  permitting  a  recovery  for  the  negli- 
gence of  any  fellow  servant  of  appellee. 

Counsel  for  appellant  argues  that  it  cannot  be  said  that  the 
negligence  of  the  train  dispatcher  proximately  contributed  to 
the  injury,   nor  that  the  negligence  of  the  engineer  of  No.  36 
in  running  past  the  block  signal  did.     It  seems  that,  in  the 
management  of  its  trains,  appellant  did  not  regard  the  signal- 
board  order  to  stop  as  sufficient  to  guard  against  danger  to 
opposing  trains  at  meeting  points.     As  supplementary  to  the 
signal  board,  and  in  order  to  guard  against  the  very  kind  of 
accident  that  here  happened,  a  rule  as  quoted  supra  was  pro- 
vided for  opposing  trains  at  meeting  points.     If  the  negligence 
of  the  engineer  of  No.  36  was  caused  by  his  ignorance  that  he 
was  to  meet  No.  37  at  Blanchett,  the  original  fault  of  the  train 
dispatcher  may  be  considered  as  reaching  to  the  effect,  and 
proximately  contributing  to  the  injury.     So,  also,  if  the  first 
engineer  of  37,  having  the  order  to  meet  No.  36  at  Blanchett, 
which  engineer  of  36  had  not,  and  knowing  that  train  No.  36 
had  the  right  of  way,  his  train  must  take  the  side  track,  and 
thus  was  not  on  the  proper  lookout,  and  did  not  take  precau- 
tion to  prevent  a  collision  before  he  came  to  the  switch  where 
he  was  to  take  the  siding,  and  a  collision  was  had  before  he 
reached  that  point,  because  of  the  negligence  of  the  engineer 
of  No.  36,   caused  by  the  fault  of  the  train  dispatcher,  it  could 
not  be  said  that  appellee's  injury  was  caused  by  the  negligence 
of  a  fellow  servant.     The  jury  might  well  conclude  that  all  the 
facts  constituted  a  chain  of  events  so  connected  as  to  make  a 
natural  whole,    and  that,   whatever   the    negligence  of  the 
engineer  of  No.  37  or  of  No.  36,  it  was  caused  by  the  original 
fault  of  the  train  dispatcher,   and  so  the  cause  of  the  injury 
may  be  directly  traced  to  his  failure  to  obey  the  rule  to  give 
meeting  orders  at  a  station  beyond  the  meeting  point.     How- 
ever, if  the  injury  was  caused  by  the  sole  negligence  of  the 
first  engineer  of  No.   37,  appellee  could  not  recover,  because 
they  were  fellow  servants.     This  the  jurv  was  told  in  instruc- 
tion No.  3.     We  think  the  jury  were  fairly  instructed  as  to  the 
law.     If  the  injury  was  caused  by  the  gross  negligence  of  the 
train  dispatcher  or  the  engineer  of  No.   36,   appellee  could 
recover;   if  by  the  negligence  of  the  engineer  of  No.   37,  he 
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could  not.  Under  the  proof,  they  might  well  have  concluded 
that  the  proximate  cause  of  the  injury  was  the  fault  of  the 
train  dispatcher  in  violating  the  rule  in  giving  the  meeting 
order.  The  verdict  is  supported  by  the  evidence,  and,  per- 
ceiving no  error,  the  judgment  is  affirmed. 


Mann  v.  Lake  Shore  &  M.  S.  Ry.  Co. 

{Supreme  Court  of  Michigan,  Sept.  18,  1900.) 
[83  N.  W.  Rep.  596.] 

Injury  to  Employee— Right  to  Rely  on  Master's  Promise  to  Repair 
Appliance — Question  for  Jury.* — An  employee  was  injured  by  a  defect- 
ive valve  in  a  steam  pipe.  The  employer,  having  been  advised  of  the 
defect,  promised  to  repair  it  as  soon  as  his  workmen  who  were  absent 
returned.  The  repairs  were  not  made,  and,  about  30  days  after  the 
promise,  such  employee  was  injured.  Held,  that  whether  such  employee 
had  the  right  to  rely  on  the  promise  to  repair  at  the  time  he  was  injured 
was  for  the  jury. 

Same — Same. — An  employer  promised  an  employee  in  charge  of  a 
pomp  to  repair  a  defective  valve  in  a  steam  pipe  which  permitted  an 
escape  of  steam  into  the  cylinder  sufficient  to  start  the  pump,  as  soon 
as  his  workmen  returned.  A  new  pump  was  erected,  but  the  valve  was 
not  repaired.  The  escaping  steam,  while  sufficient  to  start  the  old  pump 
had  not  started  the  new  pump  until  the  occasion  of  the  injury  to  the 
employee,  which  occurred  about  30  days  after  the  promise  to  repair. 
Held,  that  whether  such  employee  was  so  reckless  as  to  preclude  him 
from  asserting'  a  reliance  on  the  promise  to  repair  was  for  the  jury. 

Error  to  circuit  court.  Lenawee  county ;  Guy  M.  Chester, 
Judge. 

Action  by  Hiram  Mann  against  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  brings  error.     Affirmed. 

C.  E.  Weaver  (Geo.  C.  Greene  and  O.  G.  Getzen-Danner, 
of  counsel),  for  appellant. 
Watts,  Bean  &  Smith,  for  appellee. 

MONTGOMERY,  C.  J.  The  plaintiff  was  in  the  employ 
of  defendant  for  many  years.  For  some  years  prior  to  1893 
his  duties  consisted,  in  part,  in  running  a  steam  pump  at 
Hudson.  This  steam  pump  was  located  in  a  large  well, 
about  30  feet  below  the  surface,  and  steam  was  transmitted 
to  the  cylinder  of  the  steam  pump  through  a  small  iron 
tube.  The  pump  was  set  in  motion  a  number  of  times 
a  day.  To  start  the  pump,  it  was  necessary  to  go  down  a 
flight  of  stairs,  to  the  platform  on  which  the  pump  rested.  On 
the  last  of  February,  1893,  a  change  had  been  made  in  the 
pomp.  At  this  time  the  platform  was  so  arranged  that  the 
floor  had  to  be  cut,  to  allow  the  balance  wheel  to  clear 
the  floor  and  revolve.  The  testimony  on  behalf  of  the  plain- 
tiff tended  to  show  that  the  throttle  valve  on  the  stream  pipe 

"See  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  487  et  seq. 
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had  become  worn  to  such  an  extent  that  when  closed  it  leaked 
steam  into  the  cylinder  of  the  pump ;  that  the  cylinder  cock 
was  closed  by  raising  the  lever  of  the  plug  to  a  perpendicular, 
and  opened  by  dropping  the  lever;  that  the  cylinder  plug  had 
become  worn,  so  that  the  lever  would  iar  down,  and  so  open 
the  cock  and  let  the  steam  out  of  the  cylinder ;  that  on  the 
26th  of  March,  1893.  he  heard  the  steam  escaping  into  the 
well,  and  went  down  to  attend  to  it ;  that  he  reached  his  arm 
through  the  spoke  of  the  fly  wheel  to  tighten  the  nut  on  the 
end  of  the  plug  of  the  cylinder  cock ;  that,  because  of  the  de- 
fective condition  of  the  throttle  valve,  steam  escaped  into  the 
cylinder  in  sufficient  quantities  to  start  the  pump  going;  that 
his  arm  was  caught  by  the  spoke  of  the  fly  wheel,  and  his  hand 
held  against  the  cylinder  and  badly  burned.  The  testimony 
all  tended  to  show  that  the  defendant's  agent  in  charge  of  the 
work  had,  on  the  occasion  of  putting  in  the  new  pump,  prom- 
ised to  remedy  the  defect  in  the  throttle  valve ;  that  he  stated 
that  the  men  who  were  engaged  in  putting  in  the  new  pump 
had  to  go  to  Detroit,  and  as  soon  as  they  returned  he  would 
have  a  new  throttle  valve  put  in.  The  testimony  also  tended 
to  show  that,  while  the  steam  escaping  through  a  defective 
throttle  valve  had  been  sufficient  to  start  the  old  pump,  the 
new  had  not  (possibly  because  the  castings  were  new)  been  so 
started  until  the  occasion  in  question.  The  defendant  con- 
tends that  the  plaintiff  was  guilty  of  contributory  negligence, 
and  that,  knowing  the  condition  of  the  pump  and  the  valve, 
he  assumed  the  risk.  The  plaintiff  contends  that  he  had  the 
right  to  rely  on  the  promise  to  repair.  It  is  clear  that  the 
plaintiff  assumed  the  risk  of  injury,  unless  it  be  held  that 
under  the  evidence  it  was  proper  to  submit  to  the  jury  the 
question  whether  he  had  the  right  to  rely  on  the  promise  to 
repair,  and  whether,  as  an  ordinarily  prudent  man,  he,  in  view 
of  that  promise,  was  justified  in  continuing  to  perform  the 
service  in  the  manner  in  which  it  was  performed.  Indeed, 
the  learned  counsel  for  the  plaintiff  apparently  concedes  this. 
In  determining  the  effect  of  this  promise,  two  questions  are 
prominent :  First.  Was  the  condition  which  presented  itself 
to  plaintiff  so  obviously  a  dangerous  one  that  an  ordinarily 
prudent  man  would  not,  even  in  reliance  on  the  promise  of 
defendant  to  repair,  attempt  what  he  attempted?  Second. 
Had  the  plaintiff  the  right  to  rely  upon  the  promise  at  the  time 
he  received  his  injury?  Considering  the  second  question  first, 
it  becomes  important  to  learn  just  the  nature  of  the  promise 
to  repair.  Frank  Mann,  the  plaintiff's  son,  testified  to  this 
conversation  as  follows :  "Just  repeat  what  your  father  said 
to  him  about  it,  and  what  Mr.  Toullerton's  reply  was.  A. 
Why,  he  told  him  that  the  throttle  valve  ought  to  be  fixed ;  it 
was  leaking  badly,  and  it  was  not  safe ;  that  he  wanted  a  new 
one.  Mr.  Toullerton  says:  'The  boys  have  got  to  go  to  De- 
troit to-morrow.  Thev  must  go.  And  as  soon  as  they  get 
back  we  will  have  it   fixed  up, — fixed  up  right  away. '  M     On 
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cross-examination  he  testified  as  follows:  "What  did  Mr. 
Toullerton  say  to  that?  A.  He  told  him  that  the  boys  would 
have  to  go  to  Detroit  to-morrow,  and  they  must  get  it  to  work, 
in  order  to  get  to  pumping,  and  as  soon  as  they  came  back  he 
would  have  it  put  "in,  and  fixed  right  up.  I  don't  remember 
that  he  gave  any  time  as  to  how  lone  the  boys  would  be  gone 
to  Detroit."  Leonard  Howard,  called  by  plaintiff,  testified 
as  follows:  "I  happened  in  there  when  they  were  having  their 
conversation  about  the  valve.  I  heard  Mr.  Mann  tell  him  that 
the  valve  was  in  bad  shape,  and  that  they  ought  to  have  a  new 
valve;  and  the  old  man  told  him  that  they  had  to  get  pumping 
as  soon  as  they  could,  and  that  the  boys  had  got  to  go  away, — 
I  think,  to  Detroit, — and  as  soon  as  they  could  get  back  they 
would  fix  it  up."  A  period  of  about  30  days  elapsed  after  this 
promise,  and  before  the  injury.  It  is  contended  that  it  should 
be  held,  as  matter  of  law,  that  the  plaintiff  had,  at  the  time 
of  the  injury,  no  right  to  rely  upon  the  promise  of  plaintiff 
to  repair.  The  period  during  which  an  employee  may  continue 
his  service  in  reliance  upon  a  performance  by  the  master  of  a 
promise  to  repair  is  generally  held  to  be  a  reasonable  time. 
Some  cases  construe  this  to  be  the  time  reasonably  necessary 
to  make  the  repairs.  Harris  v.  Hewett,  64  Minn.  54,  65  N. 
W.  1085.  But  the  better  class  of  cases  construe  a  reasonable 
time  to  mean  such  a  period  after  the  promise  as  would  pre- 
clude all  reasonable  expectation  that  the  promise  might  be 
kept,  or,  stated  in  another  way,  the  time  which  would  elapse 
while  the  servant  is  reasonably  expecting  the  promise  to  be 
performed.  Hough  v.  Railroad  Co.,  100  U.  S.  213,  2$  L.  Ed. 
612;  Counsell  v.  Hall,  145  Mass.  468,  14  N.  E.  530.  The 
question  is  in  most  cases  for  the  jury.  We  think  the  present 
case  no  exception.  The  length  of  time  the  defendant's  work- 
men were  to  be  detained  at  Detroit  is  not  known.  The  plain- 
tiff testified  that  he  daily  expected  their  return,  and  we  are 
not  prepared  to  hold,  as  matter  of  law,  that  he  may  not  have 
reasonably  expected  a  performance  of  the  promise  any  time 
up  to  the  date  of  the  injury.  Nor  do  we  think  we  should  hold, 
as  matter  of  law,  that  the  course  of  *he  plaintiff  was  so  reck- 
less as  to  preclude  him  from  asserting  a  reliance  on  the  prom- 
ise to  repair.  The  new  machine  had  not  been  set  in  motion 
bv  escaping  steam  prior  to  the  time  of  the  accident,  and  the 
danger  was  not  so  obvious  that  we  can  characterize  the  plain- 
tiff's attempt  to  tighten  the  nut  as  reckless. 

Other  questions  are  presented  in  the  brief  of  counsel.  The 
foregoing  discussion  is  controlling  of  the  main  features  of  the 
case,  and  answers  most  of  the  defendant's  contentions.  The 
assignments  of  error  have  all  been  considered,  and  no  error  is 
discovered.  The  judgment  is  affirmed.  The  other  justices 
concurred. 
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{Supreme  Court  of  Illinois \  April  i8>  /go/.) 

[60  N.  E.  Rep.  57.] 

Injury  to  Employee — Assumption  of  Risk — Obeying  Order  to  Arrest 
Trespasser  by  Employee  Acting  Outside  Scope  of  Employment.* — Where 
a  watchman  employed  by  a  railroad  company  to  guard  its  property  was 
ordered  by  a  superior  to  arrest  a  trespasser  on  a  slowly  moving  freight 
train  which  was  running  on  a  track  alongside  of  which  the  company  had 
dumped  a  pile  of  sand  four  or  five  days  before,  and  he  stumbled  over  it 
and  fell  under  the  wheels  in  attempting  to  board  the  train  for  the  pur- 
pose  of  making  the  arrest,  which  was  outside  of  his  usual  employment, 
the  question  whether  the  danger  from  the  pile  of  gravel  was  a  risk  he 
assumed  was  for  the  jury. 

Instructions — Assumption  of  Risk. — The  court's  modification  of  a 
requested  instruction,  that  an  employee  of  full  age  and  ordinary  intelli- 
gence assumes  the  risk  of  dangers  which  are  "open  and  plain  to  his 
sight,"  by  adding  the  words  "and  understanding,"  does  not  change  its 
meaning. 

Appeal  from  appellate  court,  First  district. 

Action  by  Frank  T.  Kinnare  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  From  a  judgment  of  the 
appellate  court  (91  111.  App.  *o8)  affirming  a  judgment  for  the 
plaintiff,  defendant  appeals.     Affirmed. 

W.  W.  Ross  and  W.  T.  Rankin,  for  appellant. 
James  C.  McShane,  for  the  appellee. 

CARTWRIGHT,  J.  This  suit  was  brought  in  the  superior 
court  of  Cook  county  by  the  appellee,  as  administrator  of  the 
estate  of  Anthony  Burns,  deceased,  to  recover  from  appel- 
lant damages  for  the  death  of  his  intestate.  The  declaration 
averred  the  employment  by  defendant  of  Anthony  Burns  as 
night  watchman  for  its  freight  house  at  Taylor  street,  and  al- 
leged that  defendant  wrongfully,  negligently,  and  improperly 
ordered  said  Burns  to  go  as  a  special  police  officer  and  arrest 
trespassers  on  appellant's  trains,  thereby  requiring  him  to  get 
on  and  off  moving:  cars;  that  this  was  outside  of  his  contract 
of  employment  and  extraordinarily  dangerous ;  that  defendant 
permitted  a  pile  of  sand  and  gravel  to  remain  alongside  of  one 
of  its  tracks  near  Fifty-Seventh  place ;  that  defendant  knew, 
or  should  have  known,  of  the  dangers  this  pile  created  for  one 
attempting  to  board  a  moving  train;  that  Burns  did  not  know 
of  the  gravel,  and  by  an  order  from  a  superior  was  obliged  to 
get  on  a  moving  train,  and  that  he  ran  along  beside  the  train 
for  the  purpose  of  boarding  it,  when  he  stumbled  against  the 
gravel  and  fell,  and  was  thrown  under  the  cars,  and  crushed 
so  that  he  died  shortly  afterwards.  Defendant  pleaded  the 
general  issue,  and  upon  a  trial  there  was  a  verdict  for  plaintiff, 
upon  which  judgment  was  entered.  An  appeal  was  taken  to 
the  appellate  court  for  the  First  district,  where  the  judgment 
was  affirmed. 

*See  generally,  5  Rap.  &  Mack's  Dig.  174  et  seq. 
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Upon  the  trial,  defendant  asked  the  court  to  direct  a  verdict 
of  not  guilty,  which  the  court  refused  to  do,  and  it  is  argued 
that  this  refusal  was  erroneous.  The  facts  which  it  is  con- 
tended were  not  sufficient  to  justify  the  submission  of  the  issue 
to  the  jury  are  as  follows:  Anthony  Burns  was  employed  by 
defendant  as  night  watchman  at  its  depot  at  Twelfth  and  Tay- 
lor streets  for  more  than  a  year,  watching  the  freight  house 
and  the  cars  in  and  around  it.  Many  of  the  cars  were  laden 
with  valuable  freight,  such  as  silver  bullion,  silks,  and  teas, 
and  he  was  required  to  ride  upon  and  stay  with  these  cars 
until  delivered  to  connecting  carriers.  It  was  his  duty  to 
guard  the  company's  property,  see  that  car  seals  were  intact, 
and  to  prevent  suspicious  characters  from  remaining  in  the 
yards  or  about  the  cars.  Before  this  employment  he  worked 
in  the  daytime  for  defendant  at  Blue  Island  avenue.  He  wore 
a  policeman's  star,  and  had  a  policeman's  authority  to  arrest 
any  one  found  trespassing  on  defendant's  grounds  or  property. 
He  worked  as  usual  on  the  night  of  June  13,  1897,  and  arrived 
home  at  7  o'clock  Monday  morning,  June  14th.  He  did  not 
take  time  to  eat  his  breakfast,  but  went  right  down  town  in 
response  to  an  order  to  report  at  8  o'clock  at  the  office  of  Mr. 
Hnbbell,  the  superintendent.  At  that  office  he  found  several 
employees  of  defendant, — Ryan,  Duffy,  Shields,  Shaw,  Carr, 
Moweiser,  Bowman,  Hickey,  and  Palmer.  Shields  was  a 
special  agent  of  defendant,  and  so  was  Carr.  Palmer  was 
clerk  for  the  superintendent  of  terminals,  and  had  charge  of 
watchmen  and  crossing  flagmen.  He  took  the  men  from  Van 
Buren  street  by  train  to  Fifty-First  street  to  search  for  and 
arrest  trespassers.  The  party  divided  there ;  Ryan,  Shields, 
Carr,  and  Burns  going  south  together,  walking  along  the  rail- 
road track  of  Fifty-Seventh  street.  Burns  arrested  a  man 
north  of  Fifty-Seventh  street.  He  chased  him  several  blocks 
over  to  State  street,  and  took  him  to  Fifty-Third  street,  and 
put  him  in  a  car  of  which  Palmer  had  charge.  Burns  returned 
to  Fifty-Seventh  street,  and  after  another  arrest  by  another 
man  the  four  stood  in  the  shade  of  a  coal  shed.  There  were 
a  number  of  tracks  at  that  place,  and  after  some  waiting  a 
long  freight  train  came  from  the  north  on  track  No.  5,  with  a 
man  on  top  five  or  six  car  lengths  from  the  rear.  Burns  asked 
Shields,  the  special  agent,  if  they  should  get  him,  and  Shields 
said  "Yes;"  to  get  him.  The  men  started  towards  the  train, 
spreading  out  so  as  to  surround  the  man.  Burns  ran  along- 
side the  train,  and  was  trying  to  get  on,  when  his  foot  struck 
a  pile  of  sand  and  gravel,  when  he  stumbled,  broke  his  hand 
hold,  and  rolled  and  fell  under  the  cars,  where  he  was  badly 
crushed,  and  died  shortly  afterwards.  The  tracks  had  been 
elevated  the  year  before,  and  were  then  being  leveled  and 
brought  up  from  subgrade  to  true  grade,  evening  and  leveling 
them,  filling  in  the  low  places,  and  perhaps  raising  them  from 
one  to  six  inches.  A  section  gang  of  eight  men  were  at  work 
north  of  Fifty-Seventh  street,   tamping  cinders  under  the  ties 
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of  track  No.  5,  on  which  thfs  freight  train  was  coming.  The 
pile  of  gravel  which  was  a  foot  or  a  foot  and  a  half  high,  was 
between  this  track  and  No.  4,  and  was  to  be  used  on  No.  4. 
Gravel  was  brought  in  flat  cars  and  dumped  along  the  track 
on  which  it  was  to  be  used,  and  left  for  the  section  gang  to 
round  off  so  as  not  to  interfere  with  the  steps  of  coaches  and 
way  cars.  This  gravel  had  been  dumped  there  four  or  five 
days  before  the  accident.  The  gravel  was  in  heaps,  higher  in 
some  places  than  in  others. 

The  declaration  contained  two  charges  of  negligence:  First, 
in  directing  Burns  to  go  out  with  the  other  men  and  make 
arrests ;  and,  second,  in  leaving  the  pile ,  of  sand  and  gravel 
beside  the  track.  There  was  no  evidence  tending  to  prove 
that  the  direction  to  Burns  was  wrongful  or  negligent.  He 
was  of  mature  years  and  at  least  ordinary  intelligence  and 
experience,  and  the  work  directed  was  proper  and  necessary 
in  the  prosecution  of  defendant's  business.  Where  a  servant, 
by  reason  of  youth  or  inexperience,  is  unable  to  intelligently 
understand  or  appreciate  the  dangers  of  the  situation,  the 
master  may  become  liable  by  exposing  him  to  them.  But  this 
case  is  not  within  that  rule.  The  mere  fact  that  Burns  was 
directed  on  that  occasion  to  work  temporarily  outside  of  his 
usual  employment  did  not  constitute  actionable  negligence, 
and  the  evidence  showed  no  more  than  such  a  direction.  The 
evidence,  however,  fairly  tended  to  establish  the  second  charge 
of  negligence  on  the  part  of  defendant  in  leaving  the  pile  of 
gravel  several  days  at  a  place  where  men  were  required  to 
climb  upon  moving  trains.  This  seems  to  have  been  a  place 
where  such  service  was  required  of  employees  of  defendant, 
and  the  uneven  pile  of  gravel  rendered  the  service  exceedingly 
hazardous.  Plaintiff  was  bound  to  show  the  exercise  of  due 
care  on  the  part  of  Burns,  and  the  evidence  tended  to  show 
such  care.  His  action  in  attempting  to  board  the  slowly  mov- 
ing train  in  accordance  with  the  order  to  make  the  arrest  was 
natural,  and  such  as  any  policeman  or  watchman  would  read- 
ily have  undertaken  in  the  effort  to  discharge  his  duty.  We 
cannot  say  that  a  man  of  reasonable  prudence  similarly  situated 
would  not  have  done  the  same  thing.  The  only  reasonable 
deduction  from  the  evidence  is  that  the  attention  of  Burns 
was  fixed  upon  the  person  on  the  car,  and  his  whole  mind  was 
intent  upon  securing  him,  and  that  he  did  not  notice  or  vol- 
untarily run  upon  the  dangerous  pile  of  gravel.  His  attention 
was  necessarily  withdrawn  from  his  footsteps  to  prevent  the 
escape  of  the  person  they  were  pursuing. 

It  is  also  argued  that  the  danger  from  the  pile  of  gravel  was 
clearly  one  of  the  risks  assumed  by  Burns.  As  to  dangers 
which  it  requires  no  special  intelligence  or  training  to  foresee, 
it  is  not  material  whether  the  servant  is  engaged  in  the  per- 
formance of  his  regular  work  or  not.  He  assumes  the  risk 
of  any  danger  which  is  plain,  open,  and  apparent  to  his  mind, 
although  engaged  in  doing  extra  work  or  work  outside  of  his 
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usual  employment.  In  Coal  Co.  v.  Haenni,  146  111.  614,  35 
N.  E.  162,  it  was  said  (page  62 q,  146  111.,  and  page  164,  35  N. 
E.):  "Where  a  servant  is  temporarily  engaged  in  more  haz- 
ardous work  than  that  for  which  he  was  employed,  he  takes 
upon  himself  all  such  risks  incident  to  the  work  as  are  equally 
open  to  the  observation  of  himself  and  the  master.' '  The 
evidence  was  that  there  were  a  considerable  number  of  tracks 
at  the  'place  the  accident  occurred.  Burns  was  taken  to  that 
locality  with  his  associates  for  the  purpose  of  arresting  tres- 
passers and  wrongdoers,  without  any  knowledge  or  information 
as  to  where  such  persons  might  be.  He  was  liable  to  be 
called  in  any  direction  in  the  neighborhood,  and  could  not  tell 
where  or  how  he  might  perform  the  service.  It  happened 
that  a  trespasser  was  on  the  train  coming  on  this  track  No.  5, 
alone:  which  there  was  a  pile  of  gravel.  The  evidence  for 
plaintiff  was  that  the  pile  of  gravel  did  not  extend  north  from 
the  place  where  he  fell  to  the  coal  shed  where  he  had  been 
standing,  but  that  he  came  to  it  in  running  along  the  train.  It 
is  doubtless  true  that,  if  he  had  inspected  the  whole  of  de- 
fendant's premises  southward  to  ascertain  their  condition,  he 
would  have  seen  the  pile  of  gravel ;  but  under  the  circum- 
stances the  court  could  not  say,  as  a  matter  of  law,  that  the 
danger  from  the  pile  of  gravel  was  an  open  and  obvious  one, 
and  that  therefore  the  risk  was  assumed.  He  did  not  know 
where  or  in  what  direction  he  might  pursue  a  trespasser,  or 
where  his  work  would  be  performed,  and  we  cannot  say  that 
he  was  called  upon  to  observe  the  condition  of  defendant's 
tracks  at  all  places.  The  court  was  right  in  refusing  the  per- 
emptory instruction. 

The  court  modified  instructions  numbered  9  and  12  requested 
by  the  defendant,  and  gave  them  as  modified.  In  the  ninth, 
the  rule  of  law  that  the  risks  from  the  pile  of  gravel  would  be 
assumed  by  Burns  was  based  upon  the  hypothesis  of  fact  that 
the  risks  and  dangers  thereof  were  open  and  plain  to  his  sight. 
The  court  modified  it  so  as  to  require  the  risks  and  dangers 
to  be  open  and  plain  to  his  sight  and  understanding.  The 
twelfth  also  related  to  the  assumption  of  risk  upon  the  hy- 
pothesis that  Burns  was  of  full  age  and  ordinary  intelligence, 
and  undertook  the  new  duties  required  of  him  knowing  their 
dangerous  character.  The  court  changed  it  to  read,  "knowing 
and  understanding"  their  dangerous  character.  We  do  not 
see  that  the  modifications  changed  the  meaning  of  the  instruc- 
tions. That  which  is  open  and  plain  to  the  sight  of  a  person 
capable  of  understanding  is  open  to  his  understanding.  The 
only  avenue  to  the  understanding  of  Burns  of  the  pile  of  gravel 
before  he  fell  on  it  was  through  his  sight,  and  what  under- 
standing of  the  pile  there  could  be  beyond  its  being  in  plain 
sight  we  do  not  know.  Certainly,  knowing  is  equivalent  to 
knowing  and  understanding.  The  sight  of  the  pile  of  gravel 
would  suggest  the  only  danger  there  was,  and  no  one  would 
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be  beard  to  say  that,  while  the  pile  was  open  and  plain  to  his 
sight,  he  did  not  understand  that  it  was  there,  or  that  the  risk 
or  danger  thereof  was  open  and  plain  to  his  sight,  but  he  did 
not  understand  that  it  was  a  danger.  We  think  the  instruc- 
tions meant  the  same  before  the  modification  as  after.  The 
judgment  of  the  appellate  court  is  affirmed.    Judgment  affirmed. 


Kent  v.  Yazoo  &  M.  V.  R.  Co. 

{Supreme  Court  of  Mississippi,  Feb.  26 ,  1900.) 

[27  So.  Rep.  620.  J 

Duty  of  Master  to  Furnish  Safe  Tools  and  Appliances. — Where  plain- 
tiff, a  servant  of  defendant,  sustained  injuries  by  reason  of  a  fragment 
from  a  cold-chisel,  used  by  him  in  cutting  steel  rails,  striking  him  in 
the  eye,  and  the  chisel  was  made  by  a  reputable  foundry,  inspected,  and 
pronounced  sound,  by  defendant's  inspector,  and  also  considered  sound  by 
plaintiff,  of  many  years'  experience  with  such  tools,  evidence  of  experts, 
who  examined  it  after  the  accident,  that  it  was  defective,  was  inadmis- 
sible, because  irrelevant. 

Same.* — A  master  is  not  bound  to  furnish  the  safest  obtainable  appli- 
ances and  tools  for  his  servants. 

Appeal  from  circuit  court,  Coahoma  county ;  F.  A.  Mont- 
gomery, Judge. 

Action  by  S.  A.  Kent  against  Yazoo  &  Mississippi  Valley 
Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Affirmed. 

Cook  &  Alcom,  for  appellant. 
Mayes  &  Harris,  for  appellee. 

TERRAL,  J.  S.  A.  Kent,  a  section  foreman  of  the  defend- 
ant company,  used  a  cold-chisel  for  cutting  steel  rails,  when 
necessary,  and  while  the  hands  under  him  were  engaged  in 
that  work,  under  his  supervision,  a  fragment  of  the  chisel  was 
shivered  from  it,  which  hit  the  plaintiff  in  the  eye,  and,  after 
great  pain  and  suffering  by  him,  caused  its  loss.  The  chisel 
was  made  by  a  reputable  foundry,  and  was  furnished  to  the 
plaintiff  by  the  supervisor  of  the  railroad  company,  who,  upon 
insDection  of  it  before  sending  it  out,  considered  it  good  and 
sound.  The  plaintiff,  of  many  years'  experience  in  the  use  of 
cold-chisels,  also  adjudged  it  to  be  good  and  sound,  so  far  as 
he  could  tell.  The  evidence  showed  that  the  cold-chisel  was 
the  customary  tool  of  the  defendant  company  for  cutting  iron 
and  steel  rails,  and  that  it  was  the  usual  implement  of  other 
railroad  companies  in  this  country  for  that  purpose.  The 
plaintiff  offered  to  prove  by  C.  G.  Palmer,  of  20  years'  expe- 
rience in  the  track  department  of  railroads,  and  .by  Johnson, 
a  blacksmith  of  18  years'  experience,  who  had  examined  the 
chisel  after  the  accident,   that  the  chisel  was  defective  and 

♦As  to  the  degree  of  care  required  of  the  master  to  furnish  safe  tools 
and  appliances,  see  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  668  et  seq. 


Am  A  En g  MASTER  AND  SERVANT  333 

RCas 

Longer  v.  Lehigh  Val.  R.  Co 

dangerous;  and  further  offered  to  prove  by  Palmer  that  the 
more  modern  appliance  for  cutting  steel  rails  is  a  saw,  which 
is  not  dangerous,  and  that  it  is  especially  used  in  foreign 
countries,  which  offer  of  evidence  was  excluded  by  the  court ; 
and  the  court  also  directed  a  verdict  for  the  defendant.  The 
proposed  evidence  of  the  witnesses  Palmer  and  Johnson,  giving 
their  opinion  of  the  defect  in  the  chisel  from  an  inspection  of 
it  made  after  it  was  broken,  was  impertinent,  and  the  rule  of 
law  that  railroad  companies  are  not  bound  to  furnish  the 
safest  appliances  justified  the  court  in  excluding  the  evidence 
of  Palmer  that  a  saw  is  a  safer  tool  for  the  cutting:  of  steel 
rails.  The  ruling  of  the  court  that  the  plaintiff  had  not  made 
out  a  case  by  his  evidence  is  supported  by  all  the  authorities 
that  have  fallen  under  notice,  and  especially  by  Railroad  Co. 
v.  Elliott,  149  U.  S.  266,  271,  13  Sup.  Ct.  837,  37  L.  Ed.  728; 
2  Bailey,  Pers.  Ini.  §2639;  Railway  Co.  v.  Toy,  91  111.  474. 
33  Am.  Rep.  57;  3  Elliott,  R.  R.  §  1278. 
Affirmed. 


Lonzer  v.  Lehigh  Val.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  July  //,  1900,) 

[46  Atl.  Rep.  937.] 

Derailment — Injury  to  Engineer — Contributory  Negligence  in  Violat- 
ing Order  to  Run  Slow.* — Contributory  negligence  prevents  recovery 
for  death  of  an  engineer  killed  by  derailment  of  the  train  by  a  subsi- 
dence of  the  track ;  he  having  violated  an  order  to  "run  slow11  at  that 
point,  which  meant  8  to  10  miles  an  hour,  at  which  speed  the  accident 
would  not  have  happened,  or  would  have  had  no  serious  results. 

Credibility  of  Witnesses. — The  jury  may  not  disbelieve  the  testimony 
of  witnesses  that  a  notice  was  posted  where  it  was  the  daily  duty  of 
deceased  to  look,  and  that  he  had  a  copy  of  it ;  the  testimony  not  being 
improbable  or  at  variance  with  any  proved  or  admitted  fact  or  with 
ordinary  experience,  and  there  being  no  apparent  ground  for  doubting 
the  candor  of  the  witnesses,  and  the  only  testimony  to  the  contrary 
being  the  inference  from  the  statement  of  a  single  witness  that  he  did 
not  see  it. 

Appeal  from  court  of  common  pleas,  Luzerne  county. 

Action  by  Catharine  E.  Lonzer  against  the  Lehigh  Valley 
Railroad  Company  for  the  death  of  plaintiff's  husband.  Judg- 
ment for  plaintiff.     Defendant  appeals.     Reversed. 

H.  W.  Palmer  and  Wheaton,  Darling  &  Woodward,  for  ap- 
pellant. 
John  T.  Lenahan  and  John  R.  Sharpless,  for  appellee. 

MITCHELL,  J.  The  plaintiff's  husband  was  engineer  of  a 
train  which  was  derailed  by  a  subsidence  of  the  track,  and  he 
was  killed.  The  defense  was  his  own  contributory  negligence. 
It  appeared  by  the  undisputed  evidence  that  the  track  was  laid 
for  a  considerable  distance  over  mine  workings,  from  which 
the  coal  had  been  removed;  that  from  time  to  time  prior  to 

•See  generally,  Galveston,  etc.,  Ry.  Co.  v.  Adams  (Tex.),  20  Am.  &. 
Eng.  R.  Cas.,  N.  3.,  274,  and  notes \  277  et  seq. 
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the  accident  there  had  been  cavings  in  of  the  surface  along 
the  railroad's  right  of  way;  that  the  road  was  known  to  be  in 
an  unsafe  condition,  from  this  tendency ;  and  that  the  accident 
causing  deceased's  death  arose  from  this  cause.  On  the  ar- 
gument several  points  were  made  by  appellant  in  regard  to 
deceased's  contributory  negligence,  but  we  do  not  find  it  nec- 
essary to  notice  any  but  one.  The  recognition  of  the  dangerous 
condition  of  the  track  was  such  that  the  company  had  begun 
a  change  of  location,  and,  pending  the  completion  of  the  work, 
had  posted  a  notice  on  the  bulletin  board  of  the  assistant  train 
master's  office,  for  nearly  three  weeks  before  the  accident, 
that  "all  trains  will  run  slow  between  Sugar  Loaf  switch  and 
South  Sugar  Loaf,  account  track  settling. "  It  was  the  duty 
of  deceased  to  examine  this  bulletin  board  before  starting  and 
at  the  end  of  each  run  (that  is,  six  times  every  day  that  the 
notice  was  up),  and  the  inference  is  irresistible  that  he  must 
have  seen  it.  But,  beyond  this,  there  is  the  positive  testimony 
of  the  fireman  that  the  deceased  had  a  copy  of  the  order,  which 
he  showed  to  witness.  There  was  further  evidence  that  "run- 
ning' '  slow  meant  8  to  10  miles  an  hour,  and  that  at  that  speed 
the  accident  would  not  have  happened,  or,  at  most,  would  not 
have  had  any  serious  results.  It  is  true  that  an  effort  was 
made  by  plaintiff  to  show  that  the  notice  was  not  posted 
until  after  the  accident,  but  the  evidence  could  hardly  be  said 
to  amount  to  a  scintilla.  A  single  witness  (the  engineer  of  a 
shifting  engine)  was  called  to  this  point  in  rebuttal,  but  his 
testimony  cannot  fairly  be  said  to  go  further  than  that  he  did 
not  see  the  notice  until  after  the  accident. 

It  is  further  said  that  the  testimony  as  to  the  posting  of  the 
notice  and  the  deceased's  knowledge  of  it  was  by  witnesses 
for  the  defense,  and  their  credibility  was  for  the  jury.  Such 
certainly  is  the  general  rule.  The  jury  are  not  bound  to  be- 
lieve every  story  that  a  witness  or  witnesses  are  willing  to 
swear  to,  simply  because  no  other  witness  contradicts  it.  If 
its  inherent  improbability  or  irreconcilability  with  facts  shown 
or  admitted  is  such  that  it  does  not  command  their  assent,  the 
jury  may  disregard  it.  But  this  rule  is  founded  on  common 
sense  and  knowledge  of  human  nature,  and  must  be  limited 
by  the  same  standards.  When  the  testimony  is  not  in  itself 
improbable,  is  not  at  variance  with  any  proved  or  admitted 
facts  or  with  ordinary  experience,  and  comes  from  witnesses 
whose  candor  there  is  no  apparent  ground  for  doubting,  the 
jury  is  not  at  liberty  to  indulge  in  a  capricious  disbelief.  If 
they  do  so,  it  is  the  duty  of  the  court  to  set  the  verdict  aside. 
Such  cases  are  exceptional,  but  this  is  one  of  them.  The  fact 
that  the  notice  was  there  for  three  weeks  in  a  place  where  it 
was  the  daily  duty  of  the  deceased  to  look  was  not  denied, 
except  inferentiallv  by  one  witness.  The  co-employees  of  the 
deceased  saw  it,  and,  when  the  fireman  testified  that  the 
deceased  had  shown  him  a  copy  of  it,  he  merely  added  posi- 
tive testimony  to  what  was  already  an   irresistible  inference 
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from  facts  previously  proved.  The  verdict  should  have  been 
set  aside  as  in  direct  disregard  of  the  evidence,  and  where  that 
is  the  case  the  court  may  refuse  to  submit  it  at  all,  and  direct 
a  verdict  accordingly.  Holland  v.  Kindregan,  155  Pa.  St. 
156,  25  Atl.  1077. 

On  a  review  of  the  whole  evidence,  the  facts  are  practically 
undisputed,  and  from  them  it  clearly  appears  that  Lonzer's 
death  was  the  direct  and  proximate  result  of  his  voluntary 
disregard  of  an  order  of  the  appellant  made  specially  to  avoid 
the  very  danger  from  which  the  accident  resulted.  Under 
such  circumstances,  there  could  be  no  recovery  by  him,  or  by 
anybody  claiming  through  him.     Judgment  reversed. 


Boston  &  M.  R.  R.  v.  Sargent. 

[Supreme  Court  of  New  Hampshire ',  Merrimack,  July  27,  /goo.) 

[47  Atl.  Rep.  605.] 

Destruction  of  Property  by  Fire — Freedom  from  Negligence — Burden 
of  Proof — Payment  by  One  Defendant  of  Judgment  against  Two  De- 
fendants.*— Where  a  railway  company  paid  a  judgment,  which  had  been 
obtained  against  both  the  company  and  S.  for  damages  occasioned  by 
the  burning  of  a  storehouse  from  a  fire  started  by  the  improper  heating 
of  one  of  the  company's  cars  chartered  by  S.,  and  then  brought  an  action 
against  S.  to  recover  the  amount  so  paid,  the  burden  of  proof  was  on  the 
company  to  show  that  such  damages  were  not  occasioned  by  its  negli- 
gence. 

Former  Judgment — Conclusiveness. — In  a  former  action  R.  obtained  a 
judgment  against  a  railway  company  and  8.  for  damages  arising  from 
the  improper  heating  of  a  car  chartered  by  S.,  and  the  court  instructed 
the  jury  that  they  were  not  required  to  pass  on  the  negligence  of  the 
company,  and  its  counsel,  in  an  argument  to  the  jury,  stated  that,  if  the 
company  was  held  responsible,  3.  would  have  to  respond  to  it  in  case  it 
paid  the  judgment.  The  company  paid  the  judgment,  and  sued  S.  to 
recover  the  amount  so  paid,  and  introduced  in  evidence  the  record  in  the 
former  action,  including  the  argument  of  counsel.  Held,  that  a  motion 
to  direct  a  verdict  in  favor  of  the  company  was  properly  denied,  since 
the  question  of  its  negligence  was  not  submitted  in  the  former  action, 
and  there  was  no  evideuce  in  the  present  action  of  its  freedom  from 
negligence. 

Exceptions  from  Merrimack  county. 

Action  by  the  Boston  &  Maine  Railroad  against  George  E. 
Sargent.  From  a  pro  forma  order  directing  a  verdict  in 
favor  of  defendant,  plaintiffs  except.     Verdict  set  aside. 

Case  for  negligence.  The  plaintiffs  seek  to  recover  the  sum 
of  money  paid  by  them  upon  a  judgment  against  them  and 
the  defendant,  in  favor  of  C.  M.  &  A.  W.  Rolfe,  for  damages 
sustained  from  a  fire  communicated  to  their  storehouse  in  con- 
sequence of  the  negligence  of  the  plaintiffs  and  the  defendant. 
In  the  Rolfe  suit  (69  N.  H.  476,  45  Atl.  251)  it  appeared  that 

•As  to  the  admissibility  of  evidence  of  compromise  with  persons  hav- 
ing similar  claims,  see  St.  Louis,  etc.,  Ry.  Co.  v.  Stewart  (Ark.),  20  Am. 
A  Eng.  R.  Cas.,  N.  S.,  571,  and  notes,  575  et  seg. 
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Sargent  had  "  contracted  with  the  railroad  to  transport  a  car 
load  of  potatoes  for  him,  and  agreed  that  it  should  not  be 
liable  for  damages  arising  from  heat  or  cold.     The  contract 
gave  him  the   entire  control  of  the  interior  of  the  car.     He 
maintained  a  fire  therein,  which  the  evidence  tended  to  show 
was  negligently  managed,   thereby  causing  the  injury  com- 
plained of.1 '     The  plaintiffs'  evidence  in  this  suit  consisted 
of  the  writ  in  that  action,  the  plea  (general  issue),  the  docket 
entries,  the  execution  that  was  issued  upon  the  judgment, 
with  the  return  of  the  officer  thereon,  the  reserved  case,  the 
contract  between  the  railroad  and  Sargent  by  virtue  of  which 
the  potatoes  were  transported,  the  arguments  of  Sargent's 
and  the  Rolfes'  counsel  before  the  jury,  and  the  judge's  charge. 
The  docket  entries  showed  that  judgment  was  rendered  in 
favor  of  the  Rolfes  against  the  railroad  and  Sargent  at  the 
April  term,  1899,  in  accordance  with  the  order  at   the  law 
term,  for  $2,896.87  damages,  and  $136.76  costs.     The  return 
upon  the  execution  showed  that  the  officer  commenced  a  levy 
upon  one  of  the  plaintiffs'  locomotives,  and  that  subsequently 
the  plaintiffs  paid  him  $3,082. 50,  in  full  satisfaction  of  the 
judgment  and  his  fees.     The  counsel  for  the  Rolfes,   in  his 
argument  to  the  jury,  made  no  claim  that  the  Boston  &  Maine 
Railroad  was  negligent  in  fact.     The  following  extracts  from 
the  argument  of  Sargent's  counsel  have  reference  to  the  rail- 
road's liability:    "We  find  here  that  there  is  an  allegation  of 
carelessness.     *    *    *    I  don't  know  why,  under  the  circum- 
stances, the  railroad  was  brought  in  here.     *    *    *    I  have 
inquired,  in  my  own  mind,  whether  it  was  simply  to  get  the 
railroad  in  here  as  a  corporation,  so  as  to  excite  some  sort  of 
sympathy  on  your  part  in  behalf  of  the  plaintiffs.     I  trust 
that  that  has  not  been  their  purpose  or  object  in  any  direction, 
but  why,   or  for  what  purpose,  or  how  it  comes  that  they 
should  have  brought  the  railroad  in  here  to  answer  for  Mr. 
Griffin's,  or,  in  other  words,    Mr.   Sargent's  carelessness,   is 
what  I  can't  quite  contemplate.     *    *    *    The  road  has  no 
interest  in  here,  practically  speaking.     It  is  Mr.  Sargent,  be- 
cause, if  there  has  been  any  carelessness,  it  is  simply  the  care- 
lessness of  Sargent, — in  other  words,    the    carelessness  of 
Sargent's  representative,  Griffin;  and,  if  it  was  the  careless- 
ness of  Mr.  Griffin,  then,  if  the  railroad  is  held  here  at  all,  it 
simply  turns  around,  and  calls  for  Sargent,  and,  if  he  has  got 
money  enough,  he  must  respond."     The  following  are  the 
material  portions  of  the  judge's  charge  relating  to  the  rail- 
road's liability:  "  So  far  as  the  question  is  one  of  fact  to  be 
submitted  to  you,  it  is  merely,  ought  the  defendant  Sargent  to 
pay  for  the  burning  of  the  plaintiffs'  property;  for  the  legal 
relations  of  the  defendant  railroad,  upon  the  undisputed  facts 
in  the  case,  to  the  defendant  Sargent,  are  such  that,  so  far  as 
the  plaintiffs  are  concerned,  if  they  are   entitled  to  a  verdict 
against  Sargent  they  are  also  entitled  to  one  against  the  rail- 
road.    So  that  the  connection  of  the  defendant  corporation  in 
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the  case  is  a  matter  to  which  you  will  not  be  required  to  give 
any  attention.  Whether,  as  between  Sargent  and  the  railroad, 
Sargent  or  the  railroad  ought  to  pay  all  the  damages  which 
may  be  recovered  by  the  plaintiffs  does  not  affect  the  plaintiffs* 
right  to  a  verdict.  The  plaintiffs  cannot  recover  at  all  unless, 
on  the  evidence,  Sargent  is  legally  responsible  to  them  for  the 
injury  sustained;  and,  as  I  have  said,  if  Sargent  is  responsible, 
the  railroad  is  also,  as  a  matter  of  law.  Therefore  we  need 
not  investigate  in  this  case,  in  the  shape  it  now  is,  the  relative 
rights  of  the  two  defendants.  *  *  *  The  question  on  the 
whole  case  is:  Was  Griffin  careless  in  leaving  such  a  fire  as 
you  find  he  did  leave  Monday  night,  in  such  a  stove,  set  up 
and  arranged  as  you  find  it  was,  with  the  car  in  the  condition 
it  was  near  the  plaintiffs'  storehouse?  *  *  *  Something 
has  been  said  in  the  opening  and  in  the  evidence  upon  the 
question  whether  the  defendant  railroad  exercised  due  care  in 
the  management  of  their  car  while  in  the  yard  at  Penacook, 
—with  reference  to  the  action  of  the  yardmaster  and  station 
agent  in  shifting  the  car  about.  This  question  will  not  trouble 
you.  There  is  no  evidence  in  the  case  upon  which  you  will 
be  justified  in  finding  the  defendant  railroad  responsible  upon 
this  ground.  If  your  verdict  is  against  Sargent  on  the 
grounds  I  have  stated,  you  will  also  render  it  against  the  other 
defendant  upon  this  evidence.  If  Sargent  is  guilty,  the  other 
defendant  is;  if  he  is  not  guilty,  there  is  no  evidence  upon 
which  the  other  defendant  can  be  charged.1 '  At  the  close  of 
the  plaintiffs1  testimony  they  moved  that  a  verdict  be  directed 
in  their  favor.  The  motion  was  denied,  and  they  excepted. 
The  defendant  also  moved  that  a  verdict  be  directed  in  his 
favor,  which  motion  was  granted  pro  forma,  subject  to  the 
plaintiffs'  exception. 

Streeter,  Walker  &  Hollis,  for  plaintiffs. 

Martin  &  Howe  and  Sargent  &  Niles,  for  defendant. 

PIKE,  J.  In  this  case,  as  in  all  similar  cases,  the  plaintiffs 
must  show  that  the  injuries  complained  of  were  not  caused  by 
their  own  negligence,  but  were  caused  by  that  of  the  defend- 
ant. They  must  prove  that  by  the  exercise  of  ordinary  care 
they  could  not,  and  the  defendant  could,  have  prevented  the 
accident.  The  sole  effect  of  the  judgment  in  the  Rolfe  suit 
"is  to  relieve  the  parties  from  the  burden  of  proving  or  dis- 
proving the  facts  therein  litigated  or  determined.  Upon  those 
facts  both  parties  are  concluded  by  the  judgment. ' '  Gregg 
v.  Belting  Co.,  69  N.  H.  247,  249,  46  Atl.  26.  It  was  therein 
determined  (1)  that  the  Rolfes  were  without  fault ;  (2)  that 
Sargent's  negligence  was  a  contributing  cause  of  the  injury  to 
the  Rolfes'  property;  and  (3)  that  the  Rolfes  were  entitled 
to  the  damages  assessed,  as  a  compensation  for  their  loss. 
But  whether  the  railroad,  by  ordinary  care,  could  have 
avoided  the  injury,  was  not  litigated  or  determined,  and  the 
judgment  is  not  even  evidence  against  the  plaintiffs  upon  this 
issue  in  this  suit.     Gregg  v.  Belting  Co.,  supra. 

21  (N  s)  A  &  E  R  Cas— 22 
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In  the  Rolfe  suit  it  was  immaterial  whether  the  railroad 
were  negligent  in  fact  or  not.  The  heating  of  the  car, 
which  "was  a  part  of  the  operation  of  the  road,"  had  been 
intrusted  by  the  railroad  to  Sargent,  and  in  the  perform- 
ance of  the  duty  Sargent's  act  was,  as  to  the  Rolfes,  "the 
act  of  the  railroad,  for  which  it  is  responsible."  Rolfe  v. 
Railroad  Co.,  69  N.  H.  476,  45  All.  251.  The  railroad  would 
not  have  been  liable  if  Sargent  had  acted  with  due  care,  but 
Sargent's  failure  to  so  act  rendered  the  railroad  liable  with  him 
as  a  matter  of  law.  It  was  therefore  unnecessary  in  that 
suit  to  determine  whether  the  railroad  exercised  due  care  to 
prevent  the  injury  to  the  Rolfes'  property.  The  counsel  for 
the  Rolfes  in  his  argument  to  the  jury  made  no  claim  that  the 
railroad  was  negligent  in  fact.  Sargent's  counsel  stated  that 
if  the  railroad  were  to  be  found  negligent  it  would  be  only 
as  an  inference  of  law  from  the  negligence  of  Sargent.  The 
presiding  justice  instructed  the  jury  that  they  were  not  called 
upon  to  determine  whether  the  railroad  was  in  the  exercise 
of  ordinary  care,  and  repeatedly  stated  to  them  that,  if  the 
railroad  were  to  be  found  negligent,  it  would  only  be  through 
an  inference  of  law  from  a  finding  that  Sargent  was  negligent. 
It  is  certain  that  the  question  of  the  railroad's  negligence  was 
not  submitted  to  the  jury.  But  the  plaintiffs  say  that  the 
presiding  justice,  in  effect,  directed  a  verdict  in  their  favor 
upon  the  ground  that  there  was  no  evidence  from  which  the 
jury  could  properly  find  that  they  were  not  in  the  exercise  of 
ordinary  care.  In  the  closing  words  of  his  charge  he  said : 
"Something  has  been  said  in  the  opening  and  in  the  evidence 
upon  the  question  whether  the  defendant  railroad  exercised 
due  care  in  the  management  of  their  car  while  in  the  yard  in 
Penacook, — with  reference  to  the  action  of  the  yard  master  and 
station  agent  in  shifting  the  car  about.  This  question  will  not 
trouble  you.  There  is  no  evidence  in  the  case  upon  which 
you  will  be  justified  in  finding  the  defendant  railroad  respon- 
sible upon  this  ground. "  It  is  evident  from  this  instruction, 
when  taken  with  other  instructions,  that  the  presiding  justice 
had  concluded  it  was  of  no  avail  to  determine  in  that  suit 
"the  relative  rights  of  the  two  defendants,"  and  that  it  was 
sufficient  for  the  purposes  of  the  case  that  it  be  determined 
whether  or  not  Sargent  was  negligent.  The  jury  were  in- 
structed that  they  were  not  required  to  pass  upon  the  question 
of  the  railroad's  negligence,  not  because  there  was  not 
sufficient  evidence  to  warrant  a  finding  of  negligence,  but  be- 
cause the  issue  had  been  abandoned  at  the  trial  as  unnecessary 
to  the  determination  of  the  plaintiffs'  rights.  It  not  having 
been  determined  in  the  former  action  that  the  railroad,  by 
ordinary  care,  could  not  have  avoided  the  injury  to  the  Rolfes' 
property,  the  plaintiffs  were  bound  to  prove  it  in  this  case. 
The  evidence  that  tended  to  support  this  issue  were  portions 
of  the  argument  of  Sargent's  counsel  in  the  former  trial. 
Among  other  things,  he  stated  that  he  did  not  know  why,  under 
the  circumstances,  the  railroad  was  brought  into  the  case; 
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that  they  had  no  interest  in  the  case,  practically  speaking ;  and 
that,  if  there  had  been  any  carelessness,  it  was  simply  the  care- 
lessness of  Sargent.  He  also  said  that,  if  the  railroad  is  held 
responsible  in  this  suit,  "it  simply  turns  around  and  calls  for 
Sargent,  and,  if  he  has  got  money  enough,  he  must  respond. ' ' 
All  this  tended  to  prove  an  admission  by  Sargent  that  the 
cause  of  the  injury  to  the  Rolfes'  property  was  in  no  part  due 
to  the  fault  of  the  railroad.  Holderness  v.  Baker,  44  N.  H. 
414,  418;  Lewis  v.  Sumner,  13  Mete.  (Mass.)  269,  273;  Lord  v. 
Bigelow,  124  Mass.  185;  1  Greenl.  Ev.  §  186.  The  plaintiffs' 
motion  that  a  verdict  be  directed  in  their  favor  was  properly 
denied,  and  the  exception  is  overruled.  The  defendant's 
motion  that  a  verdict  be  directed  in  his  favor  should  have 
been  denied,  and  the  exception  is  sustained.  Verdict  set 
aside. 
CHASE,  J.  did  not  sit.     The  others  concurred. 


Charleston  &  W.  C.  Ry.  Co.  v.  Miller. 

(Supreme  Court  of  Georgia^  March  25 y  1901.) 
[38  S.  E.  Rep.  338.] 

Pleading — Amendments. — Where  an  action  is  brought  solely  upon  a 
common-law  liability,  it  is  error  to  allow  an  amendment  thereto  which 
seeks  a  recovery  upon  a  statutory  liability.  Such  an  amendment 
would  add  a  new  and  distinct  cause  of  action.  Exposition  Cotton  Mills 
v.  Western  &  A.  R.  Co.,  10  S.  E.  113, 83  Ga.  441 ;  Bolton  v.  Railway  Co., 
10  S.  E.  352,  83  Ga.  659;  Parmelee  v.  Railway  Co.,  2  S.  E.  686,  78  Ga. 
239. 

injury  to  Employee — Defective  Machinery — Assumption  of  Risk — Pre- 
sumption as  to  Law  in  Foreign  State. — In  an  action  in  this  state  by  a 
■errant  against  his  master  for  an  injury  occurring  in  another  state  by 
reason  of  defective  machinery  furnished  by  the  master,  it  will  be  pre- 
sumed, unless  the  contrary  be  shown,  that  the  common  law  prevails  in 
tuch  other  state.  The  declaration  in  such  case,  brought  under  the  com- 
mon law,  must  allege,  not  only  that  the  servant  was  ignorant  of  the  de- 
fect, but  also  that  he  could  not  have  discovered  it  by  ordinary  diligence, 
and  that  the  master  knew,  or  ought  to  have  known,  of  it. 

Case  at  Bar.* — Under  the  principles  ruled  above,  the  demurrer  to  the 
plaintiff's  petition  should  have  been  sustained,  and  the  subsequent  trial 
was  a  nullity. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond  county;  W.  F.  Eve, 
Judge. 

Action  by  Jesse  Miller  against  the  Charleston  &  Western 
Carolina  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

J.  R.  Lamar,  for  plaintiff  in  error. 
H.  C.  Roney,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 

•For  extensive  note  on  servant's  assumption  of  risks  from  defective 
appliance,  see  extensive  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  484  et  seq. 

As  to  whether  It  is  to  be  presumed  that  there  are  similar  statutes  in 
two  states,  see  Illinois  Cent.  R.  Co.  v.  Josey's  Adm'x,  20  Am.  &  Eng>. 
H.  Cas  .  X.  S.,  860,  and  note,  869. 
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(Supreme  Court  of  Georgia,  April  27, 1001.) 
[38  S.  E.  Rep.  843.] 

Trial— Right  to  Open  and  Close.— Where  the  defendant  assumed,  with- 
out objection,  the  burden  of  proof,  it  was  not  error  to  allow  him  to  open 
and  conclude  the  argument  before  the  jury.  Even  had  the  rig-ht  to  open 
and  conclude  been  originally  with  the  plaintiff,  he  waived  it  by  acquies- 
cing in  the  assumption  by  the  defendant  of  the  affirmative  on  the  proof. 

Private  Crossings  Built  by  Company— Duty  to  Maintain.— If  the  owner 
of  land  through  which  a  railroad  runs  induce  the  company  to  build  a 
private  way  across  its  track,  it  is  not  the  duty  of  the  company  to  put  and 
keep  it  in  such  condition  that  an  engineer  on  an  approaching  train  can 
readily  perceive  live  stock  or  persons  on  the  crossing. 

Same— Same— Statute.— Section  2220  et  seq.  of  the  Civil  Code  does  not 
apply  to  a  private  way  not  established  by  law. 

Injury  to  Live  Stock  near  Crossing— Negligence— Failure  to  Give 
Crossing  Signals — Evidence.* — It  was  not  error  to  charge,  in  an  action 
against  a  railroad  company  for  injuries  to  live  stock,  inflicted  near,  but 
not  at,  a  public  crossing :  "The  failure  of  the  railroad  company  to 
comply  with  the  law  as  to  blowing  and  checking  would  not  in  itself  be 
sufficient  legal  ground  for  a  recovery  in  this  case,  and  such  omission, 
without  any  other  act  of  negligence,  would  not  authorize  you  to  find 
for  plaintiff.  Such  evidence  is  admitted  only  as  a  circumstance  which 
the  jury  may  consider  in  determining  the  negligence  of  the  defendant." 

Evidence— Statute.— Section  2320  of  the  Civil  Code  is  not  applicable 
to  a  case  in  which  there  is  no  evidence  of  any  by-laws,  rules,  or 
regulations. 

Contributory  Negligence.— There  was  no  error  in  charging :  "If  the 
defendant  was  less  negligent  than  plaintiff,  plaintiff  could  not  recover." 

Case  at  Bar. — The  evidence  warranted  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Greenville;  H.  H.  Revill,  Judge 
pro  hac. 

Action  by  B.  O.  Willingbam  against  the  Macon  &  Birming- 
ham Railway  Company.  Judgment  for  defendant.  Plaintiff 
brings  error.     Affirmed. 

H.  W.  Hill  and  J.  R.  Terrell,  for  plaintiff  in  error. 
McLaughlin  &  Jones,  for  defendant  in  error. 

SIMMONS,  C.  J.  It  appears  from  the  record  that  on  the 
application  of  a  landowner  the  authorities  of  the  Macon  & 
Birmingham  Railway  Company  built  a  private  way  over  its 
track  for  the  accommodation  of  the  landowner  and  his 
tenants.  At  the  place  where,  this  way  was  built,  there  was  a 
cut  10  or  is  feet  deep,  the  banks  being  cut  down  so  as  to  make 
this  private  crossing.  There  was  a  considerable  curve  in  the 
railroad  track  about  the  place  where  the  crossing  was  built. 
The  plaintiff  led  a  mule  over  this  private  way,  and,  after  hav- 
ing crossed  the  railroad  track,  went  8  or  10  steps  beyond,  and 
stopped  for  some  purpose  not  disclosed  by  the  record.  While 
he  was  standing  there,  holding  the  mule  by  the  bridle,  a  train 
of  the  defendant  company  came  suddenly  through  the  cut. 
The  mule,  becoming  frightened  by  the  rumbling  of  the  train, 
commenced  to  back  towards  the  track.     The  plaintiff,  accord- 

♦See  Sims  v.  Southern  Ry.  Co.  (S.  Car.),  20  Am.  &  Sing.  R.  Cas.,  N. 
S.,  76,  and  foot-note. 
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ing  to  his  evidence,  did  all  he  could  to  keep  the  mule  off  the 
track,  but  did  not  succeed.  The  mule  backed  upon  the  track, 
where  the  engine  struck  and  killed  it.  Plaintiff  brought 
action  against  the  company  for  the  value  of  the  mule.  There 
was  a  verdict  for  the  defendant,  and  the  plaintiff  moved  for 
a  new  trial     The  motion  was  overruled,  and  he  excepted. 

1.  Upon  the  trial,  the  company,  before  the  introduction  of 
any  evidence,  admitted  the  killing  of  the  mule  at  the  time  and 
place  alleged  in  the  declaration,  and  that  the  mule  was  of  the 
value  alleged.  The  defendant  then  assumed  the  burden  of 
proof.  To  this  no  objection  was  made  by  the  plaintiff.  After 
the  close  of  the  evidence,  the  plaintiff  demanded  the  opening 
and  conclusion  of  the  argument  before  the  jury.  This  was 
refused  by  the  court,  and  its  refusal  was  made  the  basis  of  one 
of  the  grounds  of  the  motion  for  a  new  trial.  We  think  the 
ruling  of  the  court  was  correct.  Even  if  the  right  had  been 
originally  with  the  plaintiff  (Railroad  Co.  v.  Brown.  102  Ga. 
13.  16,  29  S.  E.  130),  he  waived  it  He  acquiesced  in  the 
position  taken  by  the  defendant's  counsel  in  assuming  the 
burden  of  proof,  and  it  was  too  late,  after  the  evidence  had 
been  closed,  for  him  to  assert  the  right  to  open  and  conclude 
the  argument  In  the  case  of  Zachry  v.  Stewart,  67  Ga.  218, 
upon  a  similar  state  of  facts,  this  court  held:  "  Where  a  party 
assumes,  without  objection,  the  affirmative  on  the  proof,  he 
is  entitled  to  conclude  on  the  argument" 

2.  Complaint  was  also  made  that  the  court  refused  to  charge 
the  jury  as  follows:  "Should  you  believe  from  the  evidence 
that  the  crossing  was  one  put  there  and  kept  up  by  the 
*  *  *  railway  company  for  the  accommodation  of  the  settle- 
ment it  is  the  duty  of  the  railroad  not  to  negligently  permit 
it  to  exist  or  remain  in  a  condition  as  to  endanger  life  or  prop- 
erty to  any  one  or  to  stock  crossing  thereon,  and  must  main- 
tain and  keep  it  in  such  condition  as  the  engineer  approaching 
it  with  his  train  could  readily  perceive  any  stock,  or  evidence 
that  the  crossing  was  defectively  built  so  far  as  the  way  itself 
was  concerned,  or  that  the  road  was  out  of  repair.' '  It  was 
not  claimed  that  the  plaintiff's  mule  was  killed  by  reason  of 
any  defect  in  the  road.  The  first  part  of  the  request  was, 
therefore,  not  applicable  to  the  case,  unless  the  latter  part  of 
the  request  is  the  law.  This,  we  think,  is  not  so.  There  is 
uo  duty  on  the  company  to  so  arrange  the  crossing  that  it  can 
be  readily  seen  from  approaching  trains.  Such  a  duty,  in  the 
present  case,  would  have  required  the  company  to  straighten 
its  track,  or  to  cut  down  the  embankments  on  the  sides  of  the 
cut  so  that  the  crossing  could  be  seen  from  an  approaching 
engine.  This  private  way  was  built  for  the  accommodation 
of  the  landowner  and  his  tenants.  The  superintendent  of  the 
road  testified  that  he  had  the  crossing  built  for  this  reason, 
as  the  public  crossing  was  nearly  400  yards  beyond,  and  was 
not  convenient  to  the  owner  of  the  farm  and  his  tenants.  The 
place  was  probably  jointly  selected  by  the  landowner  and  the 
superintendent  and  certainly  those  who  used  this  private  way 
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knew  of  its  position  and  condition  relatively  to  the  cut  and  to 
the  curve  in  the  track.  They  chose  to  use  it  as  it  was,  and 
cannot  complain  of  its  position.  We  are  clear  that  the  com- 
pany was  under  no  duty  to  make  the  crossing  more  readily 
perceptible  from  approaching  engines. 

3,  4.  This  private  way  was  between  a  blow  post  and  a  public 
road  crossing,  between  65  yards  from  the  former  and  about 
335  yards  from  the  latter.  The  evidence  was  conflicting  as  to 
whether  the  engineer  complied  with  the  law  requiring  him  to 
blow  the  whistle  of  the  locomotive  when  he  arrived  at  the 
blow  post.  The  motion  for  new  trial  complained  that  the 
iudsre  erred  in  refusing  to  give  in  charge  to  the  jury  sections 
2220-2224  of  the  Civil  Code,  requiring  all  railroad  companies 
to  keep  in  repair  crossings  over  "public  roads  or  private  ways 
established  pursuant  to  law,"  to  erect  blow  posts  on  either 
side  of  such  road  or  ways,  and  to  blow  the  whistle  on  arriving 
at  a  blow  post,  and  to  keep  checking  the  train  from  that  time 
until  the  crossing  is  reached.  The  judge  refused  to  charge 
these  sections,  but  instead  gave  the  charge  quoted  in  the 
fourth  headnote.  This  charge  was  complained  of,  as  well  as 
the  refusal  to  charge  as  requested.  We  think  the  court  was 
right  in  refusing  to  charge  as  to  statutory  requirements  which* 
relate  only  to  crossings  over  public  roads  and  private  ways 
established  by  law.  The  road  on  which  the  plaintiff* s  mule 
was  killed  was  not  such  a  road  or  way,  and  these  Code  sec- 
tions were  not  applicable  to  it.  They  were  applicable  to  the 
public  road  beyond,  and  the  court  did  charge  as  to  the  man- 
ner in  which  the  defendant's  trains  were  required  to  approach 
a  public  crossing,  and  correctly  applied  the  statutory  pro- 
visions to  the  case.  The  part  of  the  charge  to  which  excep- 
tion was  taken  was  in  full  accord  with  the  law  as  laid  down 
in  the  case  of  Railway  Co.  v.  Gravitt,  93  Ga.  369,  20  S.  E. 
550,  26  L.  R.  A.  553.  While  the  failure  to  blow  is  admissible 
in  evidence  as  a  circumstance  to  be  considered  by  the  jury 
in  passing  upon  the  question  of  negligence,  this  court  has 
frequently  held  that  such  failure  will  not  of  itself  authorize  a 
recovery  against  the  railroad  company  for  accidents  occurring 
upon  its  track  elsewhere  than  at  a  public  crossing. 

5.  Complaint  was  also  made  of  the  refusal  of  the  court  to 
charge  section  2320  of  the  Civil  Code,  which  provides,  in  sub- 
stance, that  a  railroad  company  shall  not  be  relieved  from 
liability  for  damages  to  person  or  property  by  reason  of  any 
by-laws,  rules,  or  regulations  of  the  company.  There  was, 
in  the  present  case,  absolutely  no  evidence  of  any  by-law, 
rule,  or  regulation  of  the  company,  and  this  section  of  the 
Code  was,  therefore,  clearly  not  applicable. 

6.  That  there  was  no  error  in  the  charge  set  out  in  the  sixth 
headnote,  see  Railway  Co.  v.  Watson,  104  Ga.  243,  30  S.  E. 
818,  and  cases  cited. 

7.  The  evidence  fully  authorized  the  verdict,  and  there  was 
no  error  in  refusing  to  grant  a  new  trial.  Judgment  affirmed 
All  the  justices  concurring. 
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Chicago  &  £.  R.  Co.  v.  Thomas. 

{Supreme  Court  of  Indiana,  Dec.  19, 1900.) 
[58  N.  E.  Rep.  1040.] 

Action  for  Injury  Causing  Death — Damages — Sufficiency  of  Com- 
plaint.— A  complaint  in  an  action  for  causing- death,  which  avers  that  de- 
cedent left  surviving'  him  a  widow  and  an  infant  child,  and  that  both 
are  living,  is  not  demurrable  on  the  ground  that  it  fails  to  aver  that 
they  have  sustained  actual  damages  by  his  death,  the  presumption  be- 
ing that  both  are  entitled  to  his  services,  and  that  they  are  valuable. 

Accident  at  Crossing — Failure  to  Look  and  Failure  to  Give  Signals.* — 
A  traveler  who  attempts  to  drive  over  a  dangerous  railroad  crossing  with- 
out looking  for  approaching  trains  before  placing  himself  in  a  situation 
of  danger  from  which  he  can  neither  safely  advance  nor  retreat,  is 
guilty  of  contributory  negligence  as  a  matter  of  law,  though  he  cannot 
see  such  trains,  by  reason  of  obstruction,  without  going  in  advance  of 
his  team  to  look ;  and  he  is  not  excused  from  taking  such  precautions 
by  the  failure  of  persons  in  charge  of  a  train  to  give  the  signals  required 
by  statute. 

Hadlky,  J.y  dissenting. 

Appeal  from  circuit  court,  Huntington  county ;  F.  S.  Roby, 
Special  Judge. 

Action  by  Sampson  M.  Thomas,  administrator,  against  the 
Chicago  &  Erie  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

W.  O.  Johnson  and  Kenner  &  Lesh,  for  appellant. 
Dailey,   Simmons  &  Dailey  and  Branyan  &  Branyan,  for 
appellee. 

DOWLING,  C.  J.  Action  for  damages  for  the  alleged 
wronerful  killing  of  appellee's  decedent,  James  L.  Piatt,  at 
a  street  crossing  on  appellant's  railroad  in  the  town  of  Markle. 
The  complaint  is  in  two  paragraphs,  to  each  of  which  a 
demurrer  was  overruled.  Trial  upon  the  general  issue,  gen- 
eral verdict  for  the  plaintiff,  and  answers  to  120  interrogatories. 
Appellant's  motion  for  judgment  upon  the  answers  to  inter- 
rogatories notwithstanding  the  general  verdict  was  overruled, 
as  was  also  its  motion  for  a  new  trial.  The  action  of  the 
court  upon  the  demurrers  to  the  complaint  and  upon  the  sev- 
eral motions  is  assigned  for  error. 

The  only  objection  to  the  complaint  pointed  out  by  appel- 
lant is  the  absence  from  each  paragraph  of  an  averment  that 
actual  damages  were  sustained  by  the  death  of  Piatt.  Each 
paragraph  of  the  complaint  avers  that  the  decedent  left  sur- 
viving him  Alice  Piatt,  his  widow,  and  Fon  Piatt,  a  son,  aged 
1  year,  and  that  both  are  living.  The  legal  presumption  is 
that  both  the  widow  and  infant  child  were  entitled  to  the 
services  of  the  deceased,  and  that  such  services  were  valuable 
to  both.  Such  a  presumption  is  sufficient  to  sustain  a  com- 
plaint against  a  demurrer  which  confesses  the  truth  of  the 

•See  Crawford  v.  Chicago  G.  W.  Ry.  Co.  (Iowa),  16  Am.  &  Eng.  R. 
Cat.,  K.  S.,  628  and  notes,  630  et  seq. 
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averments.     Korrady  v.    Railway  Co.,  131  Ind.  261,  29  N.  E. 
1069. 

It  is  next  insisted  that  the  court  erred  in  overruling  appel- 
lant's motion  for  judgment  upon  the  answers  to  interrogatories 
for  the  reason  that  the  facts  disclosed  by  the  answers  are  such 
as  to  require  the  court  to  rule,  as  a  matter  of  law,  that  the 
deceased  was  guilty  of  contributory  negligence.  The  following: 
facts  are  disclosed  by  the  answers  to  interrogatories :  The 
deceased  was  about  25  years  of  age.  He  was  killed  January 
14,  1892.  During  his  whole  life  he  had  lived  4.4  miles  north 
of  Markle,  which  lies  on  the  south  side  of  appellant's  tracks; 
and  he  had  visited  the  town  on  an  average  of  once  a  week 
during  the  last  three  years  of  his  life.  On  the  day  of  the  acci- 
dent he  was  hauling  logs  from  a  point  north  of  the  tracks  to 
a  mill  south  of  them.  He  hauled  one  load  in  the  forenoon  of 
that  day,  crossing  the  tracks  on  Lee  street,  and,  after  unload- 
ing, he  returned  by  the  same  route.  In  the  afternoon  he 
crossed  at  the  same  point  with  a  second  load,  and  was  going 
to  his  home  by  the  same  way  when  he  was  killed.  He  was 
using  a  team  of  horses  hitched  to  a  sled  constructed  of  two 
planks  for  runners,  curved  in  front,  and  held  in  place  by 
benches  connecting  the  runners,  and  acting  as  bolsters.  The 
sled  was  14  inches  high  from  the  bottom  of  the  runners  to 
the  top  of  the  benches,  and  the  decedent  was  seated  on  the 
forward  bench,  driving  his  team  north  on  Lee  street,  at  the 
time  he  was  killed  by  a  west-bound  train  on  the  main  track. 
At  the  time  of  the  accident  the  appellant  maintained  tracks 
across  Lee  street  as  follows:  First,  the  main  track;  second, 
north  of,  and  14  feet  from  it,  a  side  track ;  third,  north  of 
that,  and  14  feet  from  it,  a  second  side  track;  and  fourth, 
south  of  the  main  track,  and  from  20  to  30  feet  from  it,  a  third 
side  track.  The  space  between  the  main  track  and  the  south 
siding  was  slightly  wider  east  of  the  street  than  at  its  inter- 
section, and  this  space  was  free  from  obstructions  for  the  dis- 
tance of  120  feet  east  of  the  street,  at  which  point  the  space 
was  32  feet  wide.  A  pile  of  lumber  was  there,  the  north  end 
of  which  was  20  feet  from  the  main  track,  composed  of  boards 
12  to  14  feet  in  length,  the  ends  to  the  track;  the  pile  being 
from  10  to  14  feet  high.  To  the  east  of  this,  and  between  said 
tracks,  there  were  other  lumber  piles,  all  nearer  the  side  than 
the  main  track,  and  so  placed  for  convenient  loading  on  the 
cars.  Immediately  east  of  the  east  line  of  the  street,  and 
south  of  the  side  track,  with  its  north  edge  as  near  as  it  could 
be  placed  so  as  to  admit  the  passage  of  cars,  was  a  lumber 
dock,  extending  eastward  along  the  track  120  feet,  40  feet 
wide  from  north  to  south,  and  about  as  high  as  the  floor  of 
an  ordinary  freight  car,  upon  which,  at  various  points,  were 
piled  two  or  three  car  loads  of  lumber.  Standing  on  the  side 
track,  just  north  of  the  lumber  dock,  was  a  freight  car,  the 
west  end  of  which  was  from  8  to  10  feet  east  of  Lee  street. 
Immediately  south  of  the  lumber  dock,  and  connected  there- 
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with  by  a  runway,  on  the  east  line  of  Lee  street,  was  Fee's 
sawmill,  2  stories  high,  and  ioo  feet  long  north  and  south, 
which  was  running  at  the  time  of  the  accident.  There  was  a 
mill  on  the  south  side  of  the  tracks,  known  as  Wilkinson's, 
the  west  line  of  which  was  about  230  feet  east  of  Lee  street. 
For  some  time  before  and  at  the  time  of  the  accident  there 
was,  on  the  first  siding  north  of  the  main  track,  and  west  of 
the  street,  an  engine  headed  west,  with  12  or  14  freight  cars 
attached,  the  easternmost  of  which  was  near  the  west  line  of 
the  street:  the  train  to  which  they  belonged  having  been  cut 
or  divided  at  the  crossing,  leaving  a  part  of  its  cars  east  of 
the  crossing,  and  the  rest,  with  the  engine  attached,  west  of 
the  street  This  train  was  lying  on  the  siding,  awaiting  the 
passage  of  train  No.  5,  which  last-named  train  caused 
the  death  of  the  decedent.  At  the  time  of  the  accident  the 
decedent's  eyesight  was  good,  and  his  organs  of  hearing  were 
of  ordinary  acuteness.  Having  discharged  his  last  load,  Piatt 
drove  northward  on  Lee  street  to  a  point  20  or  30  feet  south  of 
the  south  siding,  where  he  stopped,  and  held  a  conversation 
with  some  one.  He  remained  seated  on  the  front  bench  of 
his  sled.  From  that  point  he  could  not  have  seen  a  train 
approaching  from  the  east  in  time  to  have  started  thence,  and 
crossed  the  main  track,  before  such  train,  running  at  the 
usual  rate  of  speed,  would  have  reached  Lee  street ;  nor  could 
he,  from  that  point,  have  seen  such  train  at  all  until  it  reached 
the  street.  As  soon  as  the  conversation  ended,  he  started, 
and  drove  directly  north  on  the  street  until  the  collision 
occurred,  which  was  about  5  o'clock  in  the  evening.  The 
weather  was  cold,  some  snow  was  falling,  and  the  wind  was 
blowing  from  the  west.  Those  in  charge  of  the  locomotive 
drawing  train  No.  5  did  not,  when  such  locomotive  was  not 
less  than  80  nor  more  than  100  rods  from  Lee  street,  distinctly 
sound  the  whistle  three  times,  nor  continuously  ring  the  bell  of 
the  locomotive  until  said  locomotive  had  passed  the  crossing 
of  Lee  street. 

Some  of  the  interrogatories,  and  the  answers  thereto,  are  as 
follows:  "(48)  If  said  Piatt,  in  passing  over  the  tracks  on  the 
occasion  of  the  accident,  had  looked  eastward  from  a  point  in 
the  center  of  the  space  between  the  main  and  south  side  track, 
on  Lee  street,  could  he  have  seen  a  train  approaching  from  the 
east  far  enough  to  have  avoided  the  accident  by  remaining 
where  he  was  until  it  had  passed?  Answer.  No."  "(59) 
Did  Piatt,  while  on  his  way  across  the  tracks  on  the  day  of  the 
accident,  when  in  the  space  on  Lee  street  between  the  main 
and  south  side  track,  look  to  the  eastward  to  see  whether  or 
not  the  train  was  approaching  from  that  direction  ?  Answer. 
No."  " (68)  While  attempting  to  pass  over  said  tracks,  just 
before  the  accident,  was  the  deceased  continuously  looking  to 
the  west  or  northwest  in  the  direction  of  the  engine  and 
cars  attached  thereto,  and  standing  west  of  Lee  street  on  the 
track  first  north   of  the  main  track?      Answer.     No;  he  was 


346   .  CROSSINGS  Vo}      x 

(NS) 

Chicago  &  E.  R.  Co.  v.  Thomas 

looking  north  and  northwest.' '  "(73)  Did  the  decedent,  on 
the  occasion  of  the  accident,  and  before  driving  upon  the 
main  track,  listen  for  the  noise  which  ordinarily  accompanies 
a  train  in  operation?  Answer.  No  evidence."  "(93)  On  the 
occasion  of  the  accident,  how  far  could  a  person  of  ordinary 
hearing,  listening  at  Lee  street  crossing,  have  heard  the  noise 
of  train  No.  5,  approaching  from  the  east?  Give  distance 
in  rods.  Answer.  10  or  15  rods."  "(49)  If  said  Piatt  had 
looked  eastward  from  the  point  indicated  in  the  last  question 
(being  the  first  question  set  out  in  this  opinion),  could  he  have 
seen  a  train  approaching  from  the  east  at  the  rate  of  30  to  40 
miles  per  hour  far  enough,  so  that  he  might  have  driven  across 
the  main  track  before  it  reached  the  crossing?  Answer.  Yes. 

(50)  Was  there  a  point  at  that  time  on  Lee  street,  in  the 
space  between  the  main  and  south  tracks,  where  Piatt  could, 
by  looking  eastward,  have  seen  a  train  approaching  the  cross- 
ing, and  traveling  at  the  rate  of  30  to  40  miles  per  hour,  in 
time  to  have  avoided  the  accident,  either  by  remaining  in  said 
space,  retreating  from  it,  or  hastening  over  it?  Answer.  Yes. 

(51)  Could  one  with  ordinary  visual  organs,  at  the  time  of 
the  accident,  from  a  point  in  the  center  of  the  space  between 
the  main  and  side  track  in  Lee  street,  have  seen  a  train 
approaching  from  the  east  at  a  distance  of  350  feet?  Answer. 
Yes." 

It  is  evident  from  the  answer  to  the  interrogatories  that  the 
place  where  the  decedent  attempted  to  cross  the  railroad 
tracks  was  one  of  extraordinary  peril,  requiring  the  exercise 
on  the  part  of  the  traveler  of  extraordinary  care.  The  number 
of  tracks,  the  obstructions  which  prevented  approaching  trains 
from  being  seen,  the  temporary  increase  of  the  danger  by  the 
presence  of  the  freight  train  which  had  been  cut  in  two  on  one 
of  the  tracks,  the  state  of  the  weather,  and  the  lateness  of  the 
hour  admonished  the  decedent  that  only  by  the  exercise  of 
unusual  vigilance  could  his  safety  in  crossing  be  secured.  It 
appears  from  the  answers  to  the  interrogatories  that  he  ex- 
ercised no  caution  whatever.  If  there  had  been  but  a  single 
main  track,  his  conduct  in  crossing  it  would  have  bordered 
upon  recklessness.  His  seat  was  low,  the  vehicle  on  which  he 
rode  of  a  somewhat  unwidely  character,  and  his  horses  were  a 
considerable  distance  in  advance  of  the  place  where  he  sat. 
At  such  a  place,  and  under  such  circumstances  of  evident  dan- 
ger, it  would  seem  that  the  decedent  should  have  gone  in 
advance  of  his  team,  and  made  careful  observation  of  his  sur- 
roundings, before  he  placed  himself  in  a  situation  of  danger 
from  which  he  could  neither  safely  advance  nor  retreat.  As 
the  noise  made  by  the  locomotive  of  the  freight  train  pre- 
vented him  from  hearing  the  noise  of  the  approaching  train, 
the  necessity  for  looking  up  and  down  the  track  from  some 
position  which  enabled  him  to  see  an  approaching  train  in 
time  to  avoid  it  became  all  the  greater.  It  was  incumbent  on 
the  appellee  to  show  that  his  decedent  was  free  from  contrib- 
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ntory  fault  and  that  the  accident  resulted  exclusively  from  the 
negligence  of  the  appellant.  The  answers  to  the  interrogato- 
ries unmistakably  proved  that  the  iniury  to  the  decedent  was 
the  result  of  his  own  want  of  care.  The  fact  that  the  persons 
in  charge  of  the  locomotive  failed  to  sound  the  whistle  and 
ring  the  bell,  as  required  by  the  statute,  did  not  excuse  the 
decedent  from  the  exercise  of  the  caution  and  vigilance  de- 
manded by  the  known  perils  of  the  crossing.  Korrady  v. 
Railway  Co.,  131  Ind.  262,  29  N.  E.  1069,  and  cases  cited; 
Cadwallader  v.  Railway  Co.  128  Ind.  518,  27  N.  E.  161;  Smith 
v.  Railroad  Co.,  141  Ind.  92,  40  N.  E.  270;  Engrer  v.  Rail- 
way Co.,  142  Ind.  618,  42  N.  E.  217.  Our  conclusion  is  that 
the  court  erred  in  overruling  the  motion  of  the  appellant  for 
judgment  upon  the  answers  to  the  interrogatories  notwith- 
standing the  general  verdict,  and  for  that  error  the  judgment 
is  reversed,  with  instructions  to  the  Huntington  circuit  court  to 
vacate  the  judgment,  and  grant  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion.  This  course, 
we  think,  will  more  fully  subserve  the  ends  of  justice  than  a 
direction  to  the  trial  court  to  render  judgment  against  the 
appellee  upon  the  answers  to  the  interrogatories. 

HADLEY,  J.  I  cannot  agree  with  the  majority  in  the 
result  reached  in  the  decision  of  this  case.  I  am  unable  to 
believe  that  this  court  is  warranted  in  ruling  upon  the  answers 
to  interrogatories  that,  as  a  matter  of  law,  appellee's  intestate 
was  guilty  of  contributory  negligence.  The  interrogatories 
were  all  propounded  by  the  defendant.  We  must  approach 
the  question  under  the  guidance  of  the  well-established  rule 
that  all  reasonable  presumptions  must  be  indulged  against  the 
special  answers  and  in  support' of  the  general  verdict;  and  if 
the  general  verdict,  thus  aided,  is  not  in  irreconcilable  conflict 
with  the  answers,  it  must  stand.  Railway  Co.  v.  Schmidt, 
134  Ind.  16,  19,  33  N.  E.  774;  Stone  Co.  v.  Summit,  152  Ind. 
297.  3°i,  S3  N.  E.  235.  The  rule  is  a  most  reasonable  one. 
The  jury  is  required  to  pronounce  upon  all  the  issuable  facts 
proven  in  the  case.  The  court,  in  testing  the  force  of  isolated 
facts  disclosed  by  answers  to  interrogatories,  does  not  know, and 
cannot  know,  what  other  facts  touching  the  same  matters  were 
rightfully  before  the  jury  to  justify  their  verdict.  Therefore, 
in  conceding  to  the  jury  the  presumption  of  right  judgment, 
to  overthrow  its  general  verdict  the  special  facts  returned 
should  be  of  such  a  nature  as  to  exclude  the  possible  existence 
of  other  controlling,  consistent  facts  provable  under  the  issues, 
relating  to  the  same  subject.  In  this  case  the  jury  has  said 
by  its  general  verdict  that  under  all  the  facts  proven  the 
deceased  was  free  from  contributory  fault;  and  a  few 
segregated  facts,  selected  by  the  defendant  from  the  mass  of 
established  facts,  should  not  be  permitted  to  prevail  over  the 
verdict  without  reasonable  certainty  that  the  jury  acted  solely 
upon,  or  in  disregard  of,  the  facts  returned.  This  action  hav- 
ing been  commenced  prior  to  the  act  of  1899  (Acts  1899,  c. 
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41),  it  was  incumbent  upon  appellee  to  show  affirmatively  that 
his  decedent  was  in  the  exercise  of  due  care.  The  exercise  of 
due  care  at  a  railroad  crossing  requires  the  traveler  to  look 
and  listen  before  going  upon  the  track.  This  is  undoubtedly 
the  general  rule.  There  are  exceptions.  The  law  requires 
no  foolish  thing.  That  which  will  be  ineffectual  is  excused. 
Therefore,  if,  by  looking,  Piatt  could  not  have  seen,  or  by 
listening:  he  could  not  have  heard,  the  approaching  train  in 
time  to  have  avoided  the  accident,  neither  was  required.  He 
was  only  called  upon  to  employ  such  agencies  of  information 
as  the  perils  of  the  place  fairly  demanded,  and  as  were  calcu- 
lated to  disclose  such  danger  as  might  be  reasonably  appre- 
hended from  the  situation  as  it  then  and  there  appeared. 
Railway  Co.  v.  Burton,  139  Ind.  357,  37  N.  E.  150,  38  N.  E. 
594.  As  set  forth  in  the  main  opinion,  the  answers  to  in- 
terrogatories show  that  Piatt,  from  the  point  where  he  sat  on 
his  sled  in  conversation  with  another  south  of  the  south  side 
track,  could  not  have  seen  a  train  approaching  from  the  east 
until  it  reached  the  crossing.  This  on  account  of  obstructions 
consisting  of  Fee's  sawmill,  100  feet  long  north  and  south,  the 
dock,  40  feet  long,  with  two  or  three  car  loads  of  lumber 
thereon,  the  freight  car,  and  piles  of  lumber  beween  the  main 
and  south  side  tracks.  It  is  also  found  (No.  48)  that,  if  Piatt 
had  looked  eastward  from  a  point  in  the  center  of  the  space 
between  the  main  and  south  side  tracks,  he  could  not  have 
seen  a  train  approaching  from  the  east  far  enough  to  have 
avoided  the  accident  by  remaining  where  he  was  until  it  had 
passed;  and  by  No.  51  that,  from  a  point  in  the  center  of  the 
space  between  the  main  and  south  side  tracks,  one  with  ordi- 
nary visual  organs  could  have  seen  a  train  approaching  from 
the  east  a  distance  of  350  feet;  and  by  No.  49  that,  if  Piatt 
had  looked  eastward  from  the  center  point,  he  could  have  seen 
a  train  (not  the  train)  approaching  from  the  east  at  the  rate 
of  30  to  40  miles  per  hour  far  enough  so  that  he  might  have 
driven  across  the  track  before  it  reached  the  crossing.  This 
means  that  when  Piatt  reached  this  first  point  of  possible 
observation,  and  when  he,  seated  on  the  front  bench  of  his 
sled,  would  have  been  within  12  feet  of  the  main  track,  and 
his  horses  actually  entering  upon  it,  if  the  approaching  train 
had  been  at  the  remotest  point  of  view,  to  wit,  350  feet,  he 
could  have  escaped  by  driving  over  the  track.  He  could  not 
have  remained  where  he  was  and  escaped.  Having  reached 
this  first  point,  whence  he  could  have  seen  up  the  track  so  far 
as  350  feet,  his  only  safety  was  in  going  forward.  And  this  is 
precisely  what  he  was  trying  to  do.  To  have  stopped  his 
team  at  this  point  to  look  and  listen,  with  his  horses  on  the 
track,  would  have  been  positive  negligence.  Having  entered 
within  the  line  of  danger,  due  care  required  him  to  pass 
speedily  out  of  it.  It  was  suggested  that  he  should  have  left 
his  team,  and  gone  forward  to  the  main  track,  and  made 
careful  investigation,  before   attempting  the  crossing.     How 
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would  that  have  aided  him?     If  he  had  left  his  team  south  of 
the  south  siding,  and  gone  to  the   main  track,  and,  no  train 
appearing  within  the  limit  of  his  view,  or  being  within  1,000 
feet,  for  that  matter,  which  latter  distance  would  have  been 
covered  by  a  train  running  40  miles    per  hour  in  about   17 
seconds,  and  350  feet  in  less  than  6  seconds,  could  he  have  re- 
turned to  his  team,  gotten  upon  his  sled,  started  his  horses, 
and  driven  over  the  main  track  before  the  train  had  reached 
the  crossing?     And  his  ability  to  hear    the    noise  of  the 
approaching  train  seems  quite  as  impossible.     Let  us  see. 
Fee's  milling  house,  two  stories  high,  the  lumber  on  the  dock, 
Wilkinson's  sawmill,  the  freight  car  on  the  south  siding,  the 
piles  of  lumber  between  the  main  and  south  side  tracks,  con- 
stituted an  unbroken,  intervening  obstruction  to  sound.     Fee's 
sawmill  was  running.     It  was  snowing,   the  wind  blowing 
from  the  west.     A  locomotive  standing  on  the  first  siding  north 
of  the  main  track  was  blowing  off  steam ;  and  on  the  locomo- 
tive drawing  the  approaching  train  neither  the  bell  was  being 
rung  nor  the  whistle  sounded,  and  from  these  conditions  the 
jury  answered   (No.   93)  that  a  person   of  ordinary  hearing, 
listening  at  Lee  street  crossing  (that  is,  from  the  center  of 
the  main  track),  could  have  heard  the  noise  of  the  approach- 
ing train  10  or  15  rods  (160  or  247  feet).     What  use,  then,  of 
listening  south  of  the  south  siding:,  or  at  any  other  place, 
while  behind  Fee's  mill  or  the  other  obstructions  extending 
south  from  the  main  track  165  feet?     Under  the  special  facts 
disclosed,  sos  far  as  serving  him  in  learning  the  real  danger 
was  concerned,  Piatt  might  as  well  have  been  without  eyes  or 
ears  until  he  reached  such  relation  to  the  main  track  that  his 
only  possible  safety  was  to  hasten  over  it.     The  failure  to  look 
and  listen  before  entering  upon  the  railroad  crossing,  when  the 
eye  and  ear  may  clearly  be  useful  in  discovering  the  approach  of 
trains  in  time  to  avoid  injury,  is  negligence  per  se,  and  belongs 
exclusively  to  the  court  to  characterize :  but  when  extraordinary 
conditions  exist  to  make  the  question  of  effectual  seeing  and 
hearing  doubtful,  and  when  unusual  and  unexpected  appear- 
ances suddenly  arise  at  a  crossing,  either  of  safety  or  peril, 
which  are  naturally  inclined  to  control  differently  the  conduct 
of  equally  prudent  persons  in  like  places,   so  that  ordinary 
conduct  in  such  situation  may  be  the  subject  of  more  than 
one  inference,  and   lead  to  an  honest  difference  of  opinion 
among  men  of  equal  intelligence  and  prudence,  then  in  such 
cases  the  question  of  negligence  or  due  care  is  not  one  of  law, 
but  one  of  fact  for  the  iury.     Railroad  Co.  v.  Welborn,  127 
Ind.  142,  26  N.  E.  207,  and  cases  cited ;  Railway  Co.  v.  Har- 
rington, 131  Ind.  426,  30  N.    E.  37:  Railway  Co.   v.  Grames, 
136  Ind.  39,  50,  34  N.  E.  714;  Railway  Co.  v.  Moneyhun,  146 
Ind.  147,  44  N.  E.  1 106,  34  L.  R.  A.  141 ;  Railroad  Co.  v.  Cox, 
8  Ind.  App.  29,  35  N.  E.  183:  Railway  Co.  v.  Burton,  139  Ind. 
357.  373.  37  N.  E.  150,  38  N.  E.  594;  French  v.  Railroad  Co., 
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116  Mass.  537;  Huckshold  v.  Railway  Co.,  90  Mo.  548,  2  S. 
W.  794;  Railway  Co.  v.  Lee,  70  Tex.  496,  7  S.  W.  857;  Teipel 
v.  Hilsendegen,  44  Mich.  461,  7  N.  W.  82.  In  the  last  case 
cited  Judge  Cooley  says:  "If  the  circumstances  are  such  that 
reasonable  minds  may  draw  different  conclusions  respecting 
the  plaintiff's  fault,  he  is  entitled  to  go  to  the  iury  upon  the 
facts.' '  In  the  Harrington  Case,  supra,  the  plaintiff  was  40 
years  old,  well  acquainted  with  the  crossing,  of  good  sight 
and  hearing.  There  were  four  tracks  at  the  crossing,  over 
one  of  which,  as  she  approached  on  foot,  a  freight  train 
was  passing  north.  When  at  a  distance  of  37  feet  from 
the  track,  she  could  see  north  up  the  track,  upon  which 
she  was  injured,  400  feet.  At  this  point  she  looked,  and, 
seeing  no  train,  continued  her  course  over  the  tracks,  looking 
in  a  southwest  direction,  and  was  caught  and  injured  by  a 
train  from  the  north.  The  train  was  running  at  a  greater  rate 
of  speed  than  was  allowed  by  city  ordinance,  and  no  bell  was 
being  rung.  With  respect  to  these  facts  the  court  says:  "In 
our  opinion,  the  decided  weight  of  authority  is  that,  under  the 
facts  and  circumstances  in  this  case,  the  question  of  contribu- 
tory negligence  was  a  question  for  the  jury  under  proper  in- 
structions from  the  court.' '  The  situation  at  the  crossing  at 
the  time  of  the  accident  was  extraordinary,  and  abounded  in 
conditions  unusual,  unexpected,  and  deceptive.  It  was  in  the 
dusk  of  the  evening,  and  snowing,  and  wind  blowing  from  the 
west.  There  was  the  noise  of  Fee's  mill,  of  the  steaming 
locomotive,  the  obstructions  to  sight  and  sound,  the  total 
absence  of  the  usual  signals  of  an  approaching  train, — a 
warning  required  by  law,  and  which  the  decedent  had  the 
right  to  believe  would  be  given, — coupled  with  the  reasonable 
right  to  believe  that  the  sounding  whistle  and  ringing  bell 
could  be  heard  above  the  din  existing  at  the  crossing,  and, 
for  the  want  of  it,  the  right  to  believe  that  no  train  was  near. 
Thus  confronted,  he  was  called  upon  to  act,  or  abandon  the 
use  of  the  highway.  He  was  entitled  to  its  use.  His  right 
to  use  it  was  equal  to  the  right  of  appellant,  and  it  seems  to 
me  a  harsh  rule  that  will  require  of  him  the  absurd  or  the  im- 
possible— made  so  largely  bv  the  appellant  itself — as  a  con- 
dition of  exoneration  from  fault.  Such  a  rule  is  a  practical 
denial  of  the  right  to  use  a  crossing  at  all  in  cases  of  this  sort. 
It  seems  to  me  most  probable  that  all  men  of  equal  prudence 
and  intelligence  in  like  place  would  not  act  in  the  same  way, 
and  therefore,  under  the  weight  of  authority,  the  conduct  of 
the  decedent  with  respect  to  negligence  or  due  care  under  the 
circumstances  surrounding  him  was  properly  submitted  to  the 
jury. 
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McCusker  v.  Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania,  March  /#,  1901.) 

[48  All.  Rep.  491.] 

Accident  at  Crossing — Stop,  Look,  and  Listen — Negligence  and  Con- 
tributory Negligence— Question  for  Jury.*— On  a  dark  night  plaintiff 
approached  defendant's  tracks.  Thirty- nine  feet  from  the  rail  nearest 
him  an  oil  lamp  cast  its  light  8  or  10  feet,  according  to  plaintiff's  testi- 
mony. When  within  6  or  8  feet  of  the  track,  he  stopped  about  a  minute 
and  saw  nor  heard  nothing.  Four  steps  brought  him  to  the  rail,  then 
he  saw  an  engine,  and  before  he  could  get  out  of  the  way  he  was  struck. 
The  engine  was  running  backward,  down  grade,  with  steam  shut  off, 
and  with  no  light  on  the  tank  and  no  warning  was  sounded.  Held,  that 
it  was  proper  to  submit  the  case  to  the  jury,  plaintiff  not  being  guilty  of 
contributory  negligence  as  a  matter  of  law. 

Withdrawal  of  Evidence. — In  an  action  against  a  railroad  for  injuries, 
one  who  had  employed  the  plaintiff,  subsequent  to  the  accident,  testified 
that  plaintiff's  wife  had  called  on  him  as  to  an  injury  received  by  him 
while  in  witness'  employ,  and  the  court  instructed  that  as  to  such  testi- 
mony it  was  so  vague  that  neither  party  could  be  charged  thereby,  but 
subsequently  other  evidence  as  to  the  later  injury  was  submitted  to  the 
jury,  and  they  were  instructed  that  they  should  determine  which  acci- 
dent caused  the  plaintiff's  condition.  Held,  that  a  contention  that  the 
court  in  effect  withdrew  the  testimony  as  to  the  later  injury  was  not 
well  taken. 

Appeal  from  court  of  common  pleas,  Philadelphia  county. 

Action  by  John  McCusker  against  the  Pennsylvania  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

John  Hampton  Barnes  and  Geo.  Tucker  Bispham,  for  appel- 
lant. 
Clarence  S.  Eastwick  and  S.  Morris  Wain,  for  appellee. 

MESTREZAT,  J.  John  McCusker,  the  plaintiff,  and  James 
Reaean  left  the  corner  of  Twenty-Sixth  and  Wharton  streets, 
in  the  southern  part  of  the  city  of  Philadelphia,  a  few  minutes 
before  7  o'clock  on  the  evening  of  September  21,  1896,  and 
walked  east  on  the  north  side  of  Wharton  street  towards 
Twenty-Fifth  street.  The  defendant  company  has  two  tracks 
laid  on  Twenty-Fifth  street,  which  runs  northward  and  south- 
ward, and  at  right  angles  with  Wharton  street.  At  the  time  of 
this  accident  there  were  no  street-car  tracks  on  Wharton  street, 
and  the  corner  lots  at  the  intersection  of  the  two  streets  were 
vacant,  except  the  sheds  in  the  brick  yard  at  the  southwest 
corner.  The  plaintiff  and  his  companion  proceeded  along 
Wharton  street  until  they  came  to  a  lamp  post  on  which  was 
an  oil  lamp,  where  they  stopped  and  lighted  their  pipes.  The 
lamp  post  was  39  feet  from  the  west  rail  of  the  south-bound 
railroad  tracks,  and  9  feet  from  the  end  of  the  Wharton  street 
footway  on  Twenty-Fifth  street.  This  lamp  cast  a  light  8  or 
10  feet  from  it.     While  here,  the  parties  observed  a  passenger 

•See  preceding-  case,  and  foot-note ;  Guhl  v.  Whitcomb  (Wis.),  20 
Am.  &  Bng.  R.  Cas.,  N.  S.»  520,  and  foot-note. 
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train  going  north  on  the  eastern  track.  They  then  continned 
towards  the  railroad,  and,  when  within  6  or  8  feet  of  the  west 
track,  they  stopped  for  about  a  minute,  and  the  plaintiff 
testifies  that  he  listened  and  looked,  but  could  hear  and  see 
nothing.  Observing  nothing  from  which  danger  was  to  be 
apprehended,  they  started  to  cross  the  railroad,  the  plaintiff 
still  continuing  to  listen  as  they  approached  it.  Three  steps 
brought  them  on  two  planks,  each  about  io  inches  wide,  run- 
ning parallel  with,  •  and  alongside  of,  each  other  and  of  the 
western  rail.  The  plaintiff  testifies  that,  as  he  was  in  the  act 
of  taking  the  next  step,  he  heard  a  rumbling  noise  to  his  left, 
"and  this  black  object  came  out  of  the  dark  like  a  flash  of 
lightning.  I  made  a  turn  to  jump,  and  jumped  away  from 
it,  and,  when  jumping,  it  struck  me,  and  threw  me  out  on 
Wharton  street. ' '  He  was  struck  on  the  back  and  right  side 
by  defendant's  engine  running  south,  and  severely  injured. 
Reagan  was  also  struck  by  the  engine,  and  was  killed.  When 
the  accident  occurred  there  were  no  gates  at  the  intersection 
of  the  two  streets,  and  no  light  nearer  than  the  oil  lamp  re- 
ferred to.  Since  the  collision  an  electric  light  has  replaced 
the  oil  lamp,  and  gates  have  been  erected  across  Wharton 
street. 

It  was  claimed  by  the  plaintiff,  and  his  evidence  tended  to 
show,  that  "it  was  a  very  dark,  drizzling,  foggy  night,  and  had 
been  drizzling  rain  partly  in  the  afternoon',;  that  an  object 
could  be  seen  but  a  very  short  distance ;  that  a  light  shifting 
engine  of  the  defendant  company,  without  cars,  was  running 
backward  at  a  rapid  speed,  without  any  light  on  the  tank ; 
that  no  signal  of  its  approach  to  the  crossing  was  given  by  a 
bell  or  whistle,  and  that  it  was  moving  on  a  down  grade,  with 
steam  shut  off,  from  Federal  street,  the  next  and  parallel  street 
to  Wharton  street,  and  almost  700  feet  from  it.  The  accident 
occurred  about  7  o'clock  in  the  evening. 

The  trial  judge,  a  very  clear,  full,  and  accurate  charge,  sub- 
mitted the  case  to  the  jury,  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff.  Of  this  charge  we  think  the  defendant 
company  has  no  just  cause  to  complain.  Under  it,  the  jury 
would  have  been  amply  justified  in  finding  for  the  defendant; 
and,  having  done  so,  the  verdict  should  have  been  sustained. 
Unfortunately  for  the  appellant  in  this  case,  our  duty  and 
province  is  not  that  of  the  jury. 

The  first  and  third  assignments  of  error  raise  the  principal 
and  controlling  question  in  this  case,  and  that  is  whether  the 
court  below  erred  in  submitting  the  case  to  the  jury.  We 
have  briefly  alluded  to  some  of  the  facts  of  the  case  as  the 
plaintiff  claims  the  testimony  establishes  them.  We  are 
aware  that  defendant's  testimony,  if  believed  by  the  jury, 
fully  supported  its  contention  that  the  collision  between  the 
locomotive  and  the  plaintiff  was  not  occasioned  by  the  negli- 
gence of  defendants'  employees,  but  was  attributable  solely 
to  the  plaintiff's  own  recklessness.     But    we  must  adhere 
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strictly  to  our  duty,  which  is,  in  this  case,  not  to  pass  upon 
the  credibility  of  the  witnesses  and  ascertain  the  facts,  but  to 
determine  whether  there  was  any  evidence  imposing  upon  the 
defendant  liability  for  the  plaintiff's  iniuries.  The  conten- 
tion on  the  part  of  the  appellant  is  that  had  the  plaintiff  exer- 
cised his  senses  of  sight  and  hearing,  as  the  law  requires  him  to 
do,  he  must  necessarily  have  avoided  the  collision  with  the 
locomotive.  It  is  strenuously  urged  by  the  learned  counsel  for 
the  defendant  that  the  plaintiff's  duty  required  him  "to 
see  what  he  ought  to  have  seen,  and  to  hear  what  he  ought 
to  have  heard,1'  and  that  this  rule  prevents  a  recovery  in  the 
case.  In  this  contention,  the  appellant  overlooks  the  testi- 
mony adduced  by  the  appellee  and  the  inferences  to  be  drawn 
from  it.  It  tends  to  show  that  the  plaintiff  and  his  friend 
approached  the  crossing  with  the  greatest  care ;  that  they 
walked  at  an  ordinary  gait;  that  they  did  stop,  look,  and 
listen  at  proper  places,  and  the  plaintiff  continued  his  precau- 
tions until  the  locomotive  was  upon  him.  It  is  true  that  the 
plaintiff  says  he  did  not  hear  the  sound  of  the  approaching 
locomotive  until  it  was  within  6  or  7  feet  from  him,  and  on 
this  fact  the  defendants'  counsel  base  the  allegation  that  the 
plaintiff  did  not  hear  what  he  ought  to  have  heard.  This 
contention,  however,  ignores  not  only  the  positive  testimony 
of  the  plaintiff  and  one  of  his  witnesses  to  the  contrary,  but 
the  atmospheric  and  other  conditions  prevailing  at  the  place 
and  time  of  the  accident.  These,  as  well  as  all  the  circum- 
stances and  facts  disclosed  by  the  testimony,  must  be  taken 
into  consideration  in  determining  whether  the  plaintiff  could 
have  heard  the  locomotive,  and  hence  should  have  refrained 
from  attempting  to  cross  the  track.  We  think  that,  as  a 
matter  of  law,  the  court  below  could  not  say  to  the  jury, 
under  the  evidence  in  the  case,  that  the  plaintiff  had  disre- 
garded his  duty  in  this  respect,  and  that  the  case  should  have 
been  withdrawn  from  the  jury. 

The  second  and  remaining  assignment  of  error  relates  to 
that  part  of  the  charge  in  regard  to  the  injuries  received  by 
the  plaintiff  at  a  later  accident,  while  the  plaintiff  was  engaged 
in  his  ordinary  employment  on  Haverford  street.  The 
learned  counsel  for  the  defendant  allege  that  the  court,  in 
effect,  withdrew  from  the  consideration  of  the  jury  the  testi- 
mony on  this  branch  of  the  case,  and  quoted  a  part  of  the 
charge  in  support  of  their  contention.  Had  they  quoted  all 
the  learned  judge  said  on  the  subject,  they  would  have  seen 
that  there  is  no  merit  in  this  assignment.  Edward  Roney, 
one  of  the  defendant's  witnesses,  who  was  a  builder,  and 
in  whose  service  the  plaintiff  had  been  engaged,  testified  that 
the  plaintiff's  wife  had  called  upon  him  to  know  what  he 
intended  doing  by  way  of  compensating  the  plaintiff  for  the 
injuries  he  received  in  the  Haverford  street  accident.  After 
referring  to  that  testimony,  the  learned  judge  said:  "But  the 
evidence  on  that  head  is  so  vague  that  I  am  bound  to  instruct 
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you  that  you  cannot  found  upon  it  any  fact  with  which  to 
charge  either  one  of  these  parties  one  way  or  the  other.  I 
do  not  see  that  it  would  justify  your  concluding  that  Mr.  Mc- 
Cusker  was  hurt  there,  or  that  that  hurt  produced  the  symp- 
toms which  are  testified  to  here  by  him  and  the  doctors." 
Roney's  testimony  was  the  only  testimony  withdrawn  from 
the  jury.  The  other  evidence  bearing  on  that  part  of  the  case 
was  submitted  to  the  jury,  and  the  learned  judge  said  to  them 
that:  "You  are  to  consider  whether  the  present  condition 
of  the  plaintiff  is  due  to  the  later  accident,  and  not  to  the 
earlier  accident.  I  will  have  to  leave  that  to  you."  There 
was  no  error  in  this  part  of  the  charge.  The  assignments 
of  error  are  overruled,  and  the  judgment  is  affirmed. 


Elston  v.  Delaware,  L.  &  W.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  July  zz,  zgoo.) 

[46  Atl.  Rep.  938.] 

Accident  at  Crossing— Contributory  Negligence — Question  for 
Jury.* — The  question  of  contributory  negligence  is  for  the  jury, 
where  one,  driving  a  span  of  horses,  on  approaching  a  railroad  crossing, 
where  there  were  six  tracks,  on  1,  2,  and  3  of  which  cars  were  standing 
on  both  sides  of  the  highway,  leaving  a  passage  barely  wide  enough  for 
a  wagon,  stopped  on  a  bridge,  25  feet  from  track  1  and  90  feet  from 
track  6,  the  usual  place  to  stop  and  look  for  a  train,  and,  having  looked 
in  both  directions,  drove  between  the  standing  cars,  and  had  his  horses 
struck  by  a  train  on  track  6,  running  rapidly  on  a  down  grade  without 
any  signals;  he,  seated  in  his  wagon,  not  being  in  a  position,  after 
passing  the  standing  cars,  to  see  the  train  till  his  horses  were  close  to  or 
on  the  track. 

Appeal  from  court  of  common  pleas,  Luzerne  county. 

Action  by  Belinda  Elston  against  the  Delaware,  Lackawanna 
&  Western  Railroad  Companv  for  the  death  of  plaintiff's  hus- 
band.    Judgment  for  plaintiff.     Defendant  appeals.     Affirmed. 

Henry  W.  Palmer  and  Andrew  H.  McClintock,  for  appellant. 
Paul  J.  Sherwood,  for  appellee. 

FELL,  J.  The  only  question  raised  by  the  assignments  of 
error  is  whether  a  verdict  should  have  been  directed  for  the 
defendant.  The  public  highway  on  which  the  plaintiff's  hus- 
band was  driving  is  crossed  by  six  tracks  of  the  defendant's 
road.  Tracks  I.  2,  3,  and  4,  on  the  west,  are  sidings  used  for 
the  shifting  and  storage  of  cars.  Tracks  5  and  6,  on  the  east, 
are  main  tracks.  The  plaintiff's  husband  approached  the  cross- 
ing from  the  west,  and  stopped  on  a  bridge  25  feet  from  track 
1,  and  90  feet  from  track  6,  where  he  was  killed.  From  the 
bridge  he  could  see  trains  on  the  main  tracks.  On  tracks  1,  2, 
and  3,  trains  of  box  and  gondola  cars  were  standing  on  both 
sides  of  the  crossing ;  an  opening  being  left  between  them  barely 

*See  preceding  case,  and  foot-note. 
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wide  enough  to  admit  of  the  passage  of  a  wagon.  A  train  was 
going  south  on  track  5.  He  waited  several  minutes,  while 
this  train  passed,  and  one  or  two  minutes  after  it  had  passed, 
and  then,  before  proceeding,  looked  north  and  south  for  the 
approach  of  a  train.  He  drove  between  the  standing  cars  on 
the  sidings,  and  his  horses  were  struck  by  the  engine  of  a 
train  going  south  on  track  6.  The  place  where  he  stopped 
was  the  place  where  those  using  the  highway  usuallv  stopped 
to  look  for  a  train,  and,  because  of  its  elevation,  it  was  the 
best  place  at  which  to  stop.  Between  the  cars  standing  on 
the  sidings  and  track  6  there  was  the  space  occupied  by  tracks 
4  and  5,  from  which  he  could  have  seen  the  approaching 
train;  but,  seated  in  his  wagon,  he  was  not  in  a  position  to 
see  it  until  his  horses  were  close  to  or  on  track  6.  As  to  these 
matters  there  was  ng  dispute.  According  to  the  testimony 
produced  by  the  plaintiff,  the  train  was  running  rapidly  on  a 
down  grade,  and  no  notice  of  its  approach  was  given  by  bell 
or  whistle  or  otherwise.  Clearly,  this  made  a  case  for  the 
jury.  If  the  deceased  had  been  walking  over  the  crossing, 
he  might  have  been  held,  as  matter  of  law.  to  the  duty  of 
stopping  and  looking  after  he  crossed  the  third  track,  as  he 
would  have  had  ample  space  in  which  to  see  without  exposing 
himself  to  danger.  Keppleman  v.  Railway  Co.,  190  Pa.  St. 
333,  42  Atl.  697.  And  the  presumption  that  he  looked  would 
have  been  overcome  by  the  fact  that  he  stepped  in  front  of  a 
moving  train,  which  he  either  saw,  or  could  have  seen  if  he 
had  looked,  as  in  Carroll  v.  Railroad  Co.,  12  Wkly.  Notes 
Cas.  348,  and  Marland  v.  Railroad  Co.,  123  Pa.  St.  487.  16 
Atl.  624.  But,  riding  in  a  wagon,  and  driving  a  pair  of  horses, 
whose  management  required  his  attention,  the  conditions  were 
different.  The  act  of  the  company  in  so  placing  its  cars  that 
he  was  obliged  to  drive  through  a  narrow  passage  between 
them  put  him  in  danger  from  the  time  he  attempted  to  cross, 
and  it  left  no  place  from  which  he  could  see  until  he  was  in  a 
position  where,  if  he  had  any  chance  at  all,  a  moment's 
hesitation  as  to  the  right  course  to  pursue,  or  a  slight  error  of 
judgment,  would  result  in  disaster.  The  court  can  treat  the 
question  of  contributory  negligence  as  one  of  law  only  in  clear 
cases,  where  the  facts  and  the  inferences  to  be  drawn  from 
them  are  free  from  doubt.  The  deceased  obeyed  the  unbend- 
ing rule  to  stop,  look,  and  listen.  Having  stopped  in  the  place 
where  the  public  using  the  highway  in  the  same  manner  usually 
stopped,  whether  he  should  have  stopped  again,  or  whether 
without  stopping  he  should  have  seen  in  time  to  avoid  injury, 
was  a  question  for  the  jury,  and  not  for  the  court.  Cookson 
v.  Railway  Co. ,  179  Pa.  St.  184,  36  Atl.  194:  Muckinhaupt 
y.  Railroad  Co.,  196  Pa.  St.  380,  46  Atl.  364.  The  judgment 
is  affirmed. 
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Schulte  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  May  17 ,  /go/.) 
[86  N.  W.  Rep.  63.] 

General  and  Special  Verdict.— Judgment  on  special  findings,  as 
against  the  general  verdict,  will  not  be  granted  unless  the  special  find- 
ings are  inconsistent  with  the  general  verdict,  and  sufficient  of  them- 
selves to  establish  or  defeat  the  right  of  recovery. 

Same — Appeal — Review. — The  evidence  will  not  be  resorted  to  on 
appeal  to  determine  additional  facts  in  aid  of  special  findings,  as  against 
the  general  verdict,  since  the  general  verdict  is  decisive  of  all  issues 
submitted  not  specially  found  by  the  jury. 

Special  Findings — Accident  at  Crossing — Negligence — Duty  to  Look 
and  Listen.* — A  general  verdict  for  plaintiff  for  injuries  caused  by  failure 
of  defendant's  locomotive,  while  approaching;  a  highway,  to  give  the 
proper  signals,  and  its  negligence  in  moving  at  a  high  rate  of  speed,  is 
not  inconsistent  with  special  findings  that  plaintiff,  in  approaching  the 
crossing,  could  have  seen  defendant's  train  had  he  looked  from  a  bridge 
before  he  reached  a  point  50  feet  from  the  track,  or  could  have  seen  it 
when  50  feet  from  the  crossing,  since  it  is  for  the  jury  to  say  whether 
he  was  negligent  in  failing  to  look  and  listen  from  the  particular  points 
indicated  in  the  special  findings. 

Same— Same — Contributory  Negligence.— A  special  finding  that  de- 
fendant's right  of  way  had  been  mowed  before  the  accident  does  not 
show  that  plaintiff,  who  was  injured  by  defendant's  locomotive  at  a 
crossing,  was  guilty  of  contributory  negligence  in  failing  to  observe  the 
approach  of  the  train,  since  it  did  not  show  that  other  obstructions  did 
not  exist. 

Appeal  from  district  court,  Shelby  county;  N.  W.  Macy, 
Judge. 

The  plaintiff  alleged:  "That  at  or  about  one-half  mile  south 
of  defendant's  depot  at  Panama,  Iowa,  and  at  a  point  where 
defendant's  line  of  railway  crosses  the  public  highway,  the 
defendant's  freight  train  aforesaid  struck  this  plaintiff,  and 
threw  him  and  his  wagon  and  team  many  feet  off  and  from 
said  highway  crossing;  that,  at  and  before  said  time  of  striking 
this  plaintiff  and  his  team  as  aforesaid,  defendant  was  negli- 
gently operating  its  said  train,  in  that  it  was  running  it  at  an 
unusually  high  rate  of  speed,  to  wit,  fifty  or  sixty  miles  per 
hour,  and  failed  and  neglected  to  ring  its  bell  prior  to  its 
approach  to  said  crossing,  and  neglected  to  sound  its  whistle 
at  or  before  it  reached  said  crossing,  and  failed  and  neglected 
to  give  this  plaintiff  any  warning  of  the  approach  of  said  train ; 
that  the  defendant  ran  into  and  upon  this  plaintiff,  who  was 
passing  along  the  public  highway  in  the  usual  and  ordinary 
way  of  traveling;  that  bv  reason  of  defendant's  negligence  in 
running  its  train  at  such  an  unusually  high  rate  of  speed,  and 
its  negligence  to  sound  a  whistle  and  ring  a  bell  or  give  this 
plaintiff  any  warning  of  its  approach  as  aforesaid.,  the  defend- 
ant, without  any  negligence  on  the  part  of  this  plaintiff,  ran 
into  this  plaintiff's  team,  and  threw  him  and  his  team  many 
feet  from  said  crossing."     The  defendant's  answer  was  a  gen- 

*See  generally,  preceding  case,  and  foot-note. 
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eral  denial.  The  jury  returned  a  general  verdict  for  plaintiff, 
assessing  his  damages  at  $500,  and  answered  special  in- 
terrogatories as  follows:  "Do  you  find  that  the  plaintiff  looked 
and  listened  for  approaching  trains  with  care  and  prudence  as 
be  passed  along  the  highway,  and  approached  the  crossing  in 
question?  Answer  1.  Yes.  Int.  2.  Do  you  find  that  the 
plaintiff  could  have  seen  the  defendant's  train  while  he  was 
driving  over  the  east  or  long  bridge,  and  before  he  reached  a 
point  fifty  feet  from  the  track,  had  he  looked  up  the  track 
with  care  and  prudence?  Ans.  2.  Yes.  Int.  3.  Do  you  find 
that  the  plaintiff  could  have  see  the  defendant's  train  when  he 
reached  a  point  fifty  feet  from  the  track,  had  he  looked  with 
care  and  prudence  ?  Ans.  3.  Yes.  Int.  4.  Do  you  find  that 
the  plaintiff,  while  driving  over  the  east  or  long  bridge,  sat 
with  his  back  towards  Panama  and  facing  the  south?  Ans. 
4-  No.  Int.  5.  Do  you  find  that  the  plaintiff  drove  over  the 
east  or  long  bridge  with  his  team  in  a  trot?    Ans.  5.  No.     Int. 

6.  Do  you  find  that  the  plaintiff  drove  in  a  trot  from  the  west 
or  short  bridge  to  the  east  or  long  bridge?     Ans.  6.  Yes.     Int. 

7.  Do  you  find  that  the  defendant's  right  of  way  between  the 
crossing  and  Panama  was  mowed  before  the  accident?  Ans. 
7-  Yes."  Thereupon  the  defendant  moved  for  judgment  not- 
withstanding the  verdict,  and  this  motion  was  sustained.  The 
plaintiff  appeals.     Reversed. 

T.  R.  Mockler  and  Cullison  &  Robinson,  for  appellant. 
Byers  &  Lockwood  and  J.  C.  Cook,  for  appellee. 

LADD,  J.  The  jury  in  a  proper  case  may  be  required  to 
find  specially  on  any  particular  question  of  fact.  Code,  § 
3727.  "When  the  special  finding  of  facts  is  inconsistent  with 
the  general  verdict,  the  former  controls  the  latter,  and  the 
court  may  give  judgment  accordingly,  or  set  aside  the  verdict 
and  findings  as  justice  may  require."  Section  3728,  Code. 
As  has  often  been  held,  these  findings  or  answers  to  special 
interrogatories  should  relate  to  ultimate  facts  inhering  in  the 
verdict,  deciding  issues,  more  or  less  important,  necessarily 
to  be  passed  upon  in  making  up  the  general  verdict.  When 
these  cover  every  fact  or  issue  in  controversy,  the  right  to  re- 
cover becomes  purely  a  question  of  law.  It  is  then  like 
determining  the  rights  of  the  parties  upon  an  agreed  state 
of  bets.  So,  where  a  fact  is  absolutely  essential  to  recovery, 
a  finding  negativing  its  existence  will  be  conclusive,  without 
more.  But  often  the  interrogatories  do  not  include  all  the 
issues  of  fact  essential  to  reach  a  legal  conclusion,  and  it 
then  becomes  of  the  utmost  importance  to  know  what 
extrinsic  matters,  if  any,  may  be  resorted  to  in  aid  of  these 
findings.  Every  reasonable  presumption  is  to  be  indulged 
in  favor  of  the  general  verdict.  All  essential  facts  inhere 
therein  when  the  contrary  is  not  made  to  appear  from 
the  special  findings.  So  that  every  question  of  fact  raised 
during  the  trial,  unless  withdrawn  from  the  jury  by  the  court, 
is  answered,  though  not  specially  found  in  response  to  some 
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interrogatory.  It  is  for  this  reason  that  the  evidence  may  not 
be  resorted  to  in  aid  of  the  special  findings  as  against  the  gen- 
eral verdict.  If  the  latter  is  contrary  to  the  evidence  or 
admission  made  during  the  trial,  this  is  good  ground  for  setting 
it  aside,  but  not  for  disregarding  the  verdict,  and  accepting 
the  evidence  or  admissions  of  the  parties  instead.  As  said, 
the  verdict  is  decisive  of  all  issues  submitted  not  specially 
found  by  the  jury,  and  precisely  as  conclusive.  If  the  special 
interrogatories  have  no  evidence  to  sustain  them,  this  is  taken 
as  proof  that  the  jury  has  been  moved  by  improper  influences, 
such  as  passion  or  prejudice,  and  a  new  trial  is  awarded  as  of 
course.  Heath  v.  Mining  Co.,  65  Iowa,  737,  23  N.  W.  148; 
Jeffrey  v.  Railroad  Co.,  63  Iowa,  439,  1  N.  W.  765;  Baldwin 
v.  Railway  Co.,  63  Iowa,  210,  18  N.  W.  884. 

Is  there  any  reason  why  the  same  rule  should  not  apply  to 
findings  made  by  the  verdict  not  included  in  the  answers  to 
the  special  interrogatories?  If  the  answer  to  the  interroga- 
tory may  not  be  abandoned,  and  instead  the  evidence  resorted 
to,  neither  can  a  verdict  in  response  to  issues  other  than  those 
passed  upon  in  such  answers.  It  is  suggested  by  appellee  that 
a  verdict  is  not  essential  in  every  case  tried  to  a  jury  as  a  basis 
for  judgment.  If  not,  it  is  because,  as  a  matter  of  law,  the 
rights  of  the  parties  are  indisputably  fixed  by  the  record.  See 
Wyllis  v.  Haun,  4  Iowa,  614;  Allen  v.  Wheeler,  54  Iowa,  628, 
7  N.  W.  in;  Cahill  v.  Railway  Co.,  20  C.  C.  A.  184,  74  Fed. 
290.  But  such  a  rule,  if  upheld,  had  no  application  to  a  case 
where  the  right  of  recovery  depends  on  conclusions  based  on 
conflicting  evidence.  When  a  portion  of  the  facts  are  in  con- 
troversy, the  findings  as  to  these  are  discredited  by  the  answer 
with  respect  to  others,  if  contrary  to  the  undisputed  evidence, 
— to  the  truth.  In  such  circumstances,  neither  the  verdict  nor 
the  special  findings  should  stand,  as  necessarily  they  are 
founded  on  an  erroneous  conception  of  the  jury's  duty.  And 
the  evidence,  when  absolutely  against  a  special  finding  or  the 
verdict,  ought  not  to  be  taken  in  aid  of  other  findings  thereby 
discredited,  but  rather  all  should  be  set  aside  as  unworthy  of 
confidence.  It  follows  that  judgment  non  obstante  must  rest 
on  facts  found  by  the  jury,  rather  than  those  which  are  thought 
might  or  ought  to  have  been  found.  To  ascertain  the  issues, 
if  any,  settled  by  the  general  verdict,  other  than  specially 
decided  in  answer  to  interrogatories,  the  pleadings  are  neces- 
sarily examined.  Of  course,  the  matters  therein  admitted  or 
issues  withdrawn  by  the  instructions  were  not  for  the  jury's 
decision,  and,  "to  entitle  a  party  to  a  judgment  on  special 
findings  against  a  general  verdict  in  favor  of  his  adversary,  the 
special  findings  must  be  inconsistent  with  the  general  verdict, 
and  must  of  themselves,  or  when  taken  in  connection  with 
the  facts  admitted  by  the  pleadings,  be  sufficient  to  establish 
or  defeat  the  right  of  recovery."  Conners  v.  Railway  Co.', 
71  Iowa,  492,  32  N.  W.  465,  60  Am.  Rep.  814;  Lamb  v. 
Society,   20  Iowa,    130;  Hardin  v.    Branner,   25   Iowa,  364; 
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Crouch  v.  Deremore,  59  Iowa,  45,  12  N.  W.  759;  Conners  v. 
Railway  Co.,  71  Iowa,  490,  32  N.  W.  465,  60  Am.  Rep.  814; 
Kerr  v.  Waterworks  Co. ,  95  Iowa,  509,  64  N.  W.  596 ;  Ham- 
mer v.  Railway  Co.,  61  Iowa,  61,  15  N.  W.  597;  Case  v.  Rail- 
way Co.,  100  Iowa,  490,  69  N.  W.  538;  Hawley  v.  City  of 
Atlantic,  92  Iowa,  174,  60  N.  W.  519.  In  Krauskopf  v. 
Krauskopf,  82  Iowa,  535,  48  N.  W.  932,  the  instructions  were 
referred  to,  but  it  was  said  they  correctly  presented  the  issues 
as  made  in  the  pleadings.  Also,  see,  Baird  v.  Railroad  Co., 
55  Iowa,  125,  7  N.  W.  460.  In  Newman  Railway  Co., 
80  Iowa,  678,  45  N.  W.  1054,  the  evidence  was  referred  to  for 
explanation  of  answers  to  the  interrogatories.  In  Coffman 
v.  Railway  Co.,  90  Iowa,  462,  57  N.  W.  955,  the  evidence  was 
reviewed  to  show  a  proper  construction  was  put  on  the 
pleadings.  After  referring  to  the  above  rule,  it  was  said:  "It 
is  proper,  in  that  connection,  to  consider  admission  of  the 
parties,  whether  made  in  the  pleadings  or  by  other  means." 
Just  what  was  intended  does  not  appear.  "Admissions  by 
other  means"  had  not  been  taken  into  consideration,  and 
the  remark  must  be  regarded  as  mere  dicta.  Notwithstanding 
the  vigorous  criticism  by  appellee  of  the  rule,  announced  by 
this  court  more  than  35  years  ago  and  since  followed,  we 
think  it  sound  in  principle,  and  supported  by  the  decisions  of 
another  state  having  a  similar  statute.  Cook  v.  Howe,  7  Ind. 
442;  City  of  Ft.  Wayne  v.  Patterson  (Ind.  App.)  29  N.  E. 
167;  Pennsylvania  Co.  v.  Smith,  98  Ind.  42;  Railroad  Co. 
v.  Rowan  (Ind.  Sup.)  3  N.  E.  631. 

2.  The  appellant  contends  that,  looking  at  the  special  find- 
ings of  the  jury  in  connection  with  the  pleadings,  they  cannot 
be  said  to  be  inconsistent  with  the  general  verdict.  The  first 
is  in  entire  harmony  therewith ;  for  it  finds  that  plaintiff  in 
approaching  the  crossing,  in  the  exercise  of  care  and  pru- 
dence, looked  and  listened  for  the  coming  of  trains.  That 
he-could  have  seen  defendant's  train,  had  he  looked  from  some 
place  on  the  last  or  long  bridge,  before  a  point  50  feet  from  the 
track  had  been  reached,  as  found  in  answer  to  second  interroga- 
tory, or  could  have  seen  it  when  50  feet  from  said  crossing,  as 
stated  in  answer  to  the  third,  does  not  necessarily  render  him 
negligent  in  not  looking  and  listening  for  its  approach.  How  he 
might  have  seen  the  train  from  the  points  indicated,  and 
what  must  have  been  done  to  enable  him  to  do  so,  is  not  dis- 
closed. All  that  was  required  of  him  was  that  he  exercise 
ordinary  care  in  looking  and  listening  before  going  upon  the 
track.  This  does  not  mean  that  he  should  continually  do  so 
several  hundred  feet  before  reaching  it.  The  traveler  is  held 
to  the  duty  of  looking  and  listening  for  approaching  trains 
within  a  reasonable  distance  from  the  crossing,  and,  if  this 
has  been  done,  it  is  for  the  jury  to  say  whether  he  was  bound, 
in  the  exercise  of  ordinary  care,  to  stop,  and  look  and  listen, 
or  to  look  and  listen  without  stopping  at  some  other  point 
nearer  or  further  therefrom.  Winey  v.  Railway  Co. ,  92  Iowa, 
622.  61  N.  W.  218;  Mackrall  v.  Railroad  Co.  (Iowa)  82  N.  W. 
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975.  As  was  observed  in  Railroad  Co.  v.  Ogier,  35  Pa.  60.  8 
Am.  Dec.  324:  "If  there  was  no  notice  by  blowing  the 
whistle, — a  thing  required  to  be  done  before  reaching  the 
point,  and  usually  done, — a  traveler  accustomed  to  expect  this 
would  not  only  not  be  so  likely  to  look  out  for  the  danger,  or  be 
in  such  a  preparedness  to  avoid  it.  as  he  otherwise  might  have 
been,  and  this  without  any  culpable  negligence  on  his  part. ' ' 
See  Harper  v.  Bernard,  99  Iowa,  159,  68  N.  W.  599.  Appel- 
lant insists  that  plaintiff  was  bound  to  look  within  the  last 
50  feet.  He  may  have  done  so,  for  all  that  appears  from  this 
record.  But  we  know  of  no  case  fixing  such  a  limit.  In 
those  relied  on,  there  were  natural  impediments  of  hearing  or 
sight  until  within  a  few  feet  of  the  track.  See  Schaefert  v. 
Railway  Co.,  62  Iowa,  627,  17  N.  W.  893;  Pence  v.  Railway 
Co.,  63  Iowa,  753,  19  N.  W.  785;  Jobe  v.  Railroad  Co.  (Mass.) 
15  South,  130;   Houghton  v.   Railroad  Co.  (Mich.)  58  N.  W. 

314. 
One  may  not  protect  himself  by  looking  when,   because  of 

obstructions,  he  cannot  see,  and  omitting  to  look  when  he 
might  have  seen  the  danger  to  be  avoided.  The  distance  from 
the  intersection  within  which  the  traveler  must  look  for  ap- 
proaching trains  cannot  be  definitely  fixed.  That  must,  of 
necessity,  depend  largelv  upon  the  topography  of  the  surround- 
ing land,  the  obstruction,  if  any,  natural  or  artificial,  the  ex- 
tent of  the  view  up  and  down  the  track,  and  possibly  other 
circumstances.  Now,  the  first  finding,  as  well  as  the  verdict, 
is  to  the  effect  that  plaintiff  did  look  and  listen  as  prudence 
and  care  dictated.  He  may  have  done  so  several  times,  and 
either  or  both,  when  within  100  feet,  and  less  than  50  feet. 
All  that  the  second  and  third  findings  decide  is  that,  notwith- 
standing he  had  done  all  that  was  exacted  in  the  exercise  of 
ordinary  care,  he  might  have  seen  the  train  had  he  looked 
when  at  the  points  mentioned  in  the  interrogatories.  As  to 
the  seventh,  it  may  be  said  that,  even  though  the  weeds  had 
been  mowed,  it  is  not  found  other  obstructions  did  not  exist. 
It  is  plain  that  the  jury  concluded  that  as  plaintiff  had  taken 
all  the  precautions  exacted  by  the  law  in  looking  and  listening 
elsewhere,  but  within  a  reasonable  distance  from  the  crossing, 
he  was  not  negligent  in  failing  to  observe  the  train  from  the 
points  indicated  in  the  second  and  third  interrogatories. 
Only  by  a  resort  to  the  evidence,  which  is  not  permissible, 
might  any  other  conclusion  be  reached.     Reversed. 


Blackmore  v.  Missouri  Pac  Rv.  Co. 

{Supreme  Court  of  Missouri^  Division  No.  /,  March 29,  /go/.) 

[62  S.  W.  Rep.  993.] 

Fires  Set  by  Locomotives— Constitutionality  of  Statute  Making  Rail- 
road an  Insurer.*— Rev.  St.  1899,  §  1111,  making  a  railroad  company 
liable  for  injuries   caused   by  fire  communicated  by  sparks  from  its 

*See  extensive  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  A9Setseq. 
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locomotive,  is  not  in  conflict  with  either  the  state  or  the  federal  consti- 
tution. 

Same— Destruction  of  Baggage  in  Depot — Liability— Pleading. — A 
count  in  a  petition  in  an  action  for  property  destroyed  by  fire  while  in  a 
railroad  depot  which  alleges  that  defendant  was  negligent,  in  that  the 
depot  was  insufficient  and  highly  inflammable,  and  that  the  property 
was  destroyed  through  the  defendant's  negligence,  and  that  it  caught 
from  a  spark  negligently  allowed  to  escape  from  defendant's  locomotive, 
is  defective,  as  combining  an  action  for  common-law  negligence  with  a 
claim  under  Rev.  St.  1899,  §  1111,  making  a  railroad  liable  for  fire  set 
by  sparks  escaping  from  its  locomotives. 

Trial. — A  jury  is  not  entitled  to  the  possession  of  pleadings  on  retir- 
ing to  deliberate  on  its  verdict. 

Instructions. — An  instruction  withdrawing  certain  counts  of  petition 
from  the  consideration  of  the  jury,  and  stating  that  the  verdict  must  be 
baaed  on  the  remaining  count,  is  erroneous,  unless  the  issues  presented 
by  such  count  are  defined  in  the  instructions. 

Liability  as  Warehouseman  for  Passenger's  Baggage.*— Where  a 
passenger  neglects  to  take  baggage  from  the  possession  of  a  railroad 
company  within  a  reasonable  time,  the  company  is  subject  to  a  contract- 
ual liability  to  care  therefor  as  warehouseman. 

Destruction  of  Baggage  in  Depot— Statute  Making  Railroad  an  Insurer 
against  Loss  by  Fire.— Rev.  St.  1899,  §  1111,  making  a  railroad  liable  for 
injuries  caused  by  fire  communicated  by  sparks  from  its  locomotive, 
does  not  render  the  company  liable  for  the  destruction  of  baggage  re- 
maining in  its  depot  by  a  fire  communicated  from  its  locomotive. 

Appeal  from  circuit  court,  Jackson  county ;  J.  H.  Slover, 
Judge. 

Action  by  S.  T.  Blaokmore  against  the  Missouri  Pacific 
Railway  Company.  From  a  judgment  in  favor  of  the  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.     Reversed. 

Elijah  Robinson,  for  appellant. 

Scarritt,  Griffith  &  Jones,  for  respondent. 

VALLIANT,  J.  This  suit  is  to  recover  the  value  of  four 
trunks  and  their  contents  destroyed  in  a  fire  that  consumed 
a  depot  of  defendant  in  which  the  trunks  were  deposited. 
There  are  three  counts  in  the  petition.  The  first  is  an  action 
at  common  law  against  defendant  as  a  common  carrier,  upon 
the  ground  that  plaintiff  was  a  passenger,  and  the  trunks  were 
his  baggage,  intrusted  to  the  railroad  company  to  carry  and 
deliver  to  him  at  the  end  of  his  journey ;  that  at  the  end  of 
the  route  the  trunks  were  not  delivered,  but,  instead,  were  put 
into  defendant's  depot,  where  they  were  destroyed  by  fire, 
through  the  negligence  of  defendant's  servants.  The  second 
count,  which  is  the  one  on  which  the  verdict  was  rendered, 
sets  out  that  plaintiff  and  his  wife  and  children  were  passen- 
gers on  defendant's  train  from  Lee  Summit  to  Greenwood, 
having  paid  their  fare  and  delivered  their  trunks  in  question, 
containing  their  wearing  apparel  and  some  other  things,  to 
the  defendant's  agent,  who  checked  them  to  Greenwood; 
"that  shortly  after  the  arrival  of  said  trunks  at  Greenwood, 
Missouri,  the  same,  with  their  contents,   were  stored  in  the 

•See  notes  at  end  of  case. 
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depot  of  defendant  by  its  servants  and  employees  at  said  place; 
that  defendant  was  careless  and  negligent,  in  that  said  depot 
was  in  an  unsafe,  insufficient,  and  highly  inflammable  build- 
ing, to  which  fire  was  communicated  by  sparks  which  were 
negligently  allowed  to  escape  from  an  engine  in  use  upon  the 
railroad  of  defendant,  and  owned  and  operated  by  defendant ; 
that,  as  a  result  of  the  carelessness  and  negligence  of  defend- 
ant aforesaid,  said  trunks  and  their  contents  were  completely 
destroyed, ' '  etc.  The  third  count  was  like  the  second,  with 
the  additional  averments  that  the  locomotive  was  defective 
and  was  carelessly  handled,  and  that,  by  reason  of  such  de- 
fect and  carelessness,  sparks  escaped  and  set  fire  to  the  depot, 
and  that  after  the  depot  was  afire  the  servants  of  defendant 
were  negligent  in  not  removing  the  trunks  from  the  burning 
building,  by  means  of  which  negligence  the  trunks  were  de- 
stroyed. The  answer  was  a  general  denial.  The  case  was 
tried  by  the  court  and  jury.  The  testimony  on  the  part  of 
plaintiff  tended  to  show:  That  he  was  engaged  in  some  kind 
of  art  show  or  illustrated  lecture  business,  in  which  he  was 
assisted  by  his  wife  and  two  children.  That  in  September, 
1896,  he,  and  his  wife  and  children,  took  passage  on  a  train  of 
defendant,  for  which  he  paid  fare  from  Lee  Summit  to 
Greenwood,  carrying  as  their  baggage  the  four  trunks  in  ques- 
tion. That  upon  arriving  at  Greenwood,  about  10  o'clock  in 
the  forenoon,  and  intending  to  leave  the  next  day,  plaintiff 
found  it  more  convenient  to  leave  his  trunks  at  the  depot  than 
to' take  them  to  the  hotel,  and  did  so,  and  they  were  accord- 
ingly placed  in  the  depot.  Between  3  and  4  o'clock  the  next 
morning  the  depot  was  consumed  by  fire,  and  the  trunks  were 
destroyed.  There  was  also  testimony  as  to  the  contents  of  the 
trunks  and  their  value.  Plaintiff's  testimony  also  tended  to 
show  that  the  depot  was  an  old  building  of  pine,  with  the 
shingles  dry  and  curled,  and  leaves  lodged  in  the  crevices  in  the 
roof;  that  it  burned  rapidly;  that,  while  the  building  was 
burning,  defendant's  agent  and  servant  was  seen  moving  out 
the  ticket  box  and  certain  other  property  of  the  defendant,  but 
did  not  move  out  the  plaintiff's  trunks.  As  to  the  origin  of 
the  fire,  the  plaintiff's  testimony  tended  to  show  that  there 
had  been  no  fire  or  lights  in  the  depot  that  night;  that  a 
train  of  defendant's  passed  there  shortly  after  3  o'clock  in 
the  morning,  and  about  10  or  15  minutes  before  the  first  wit- 
ness who  saw  the  fire  in  the  roof  of  the  depot  discovered  it. 
When  this  witness  first  saw  it,  it  was,  as  she  said,  about  the 
size  of  her  hand.  She  made  the  alarm  and  aroused  the  agent, 
who  was  asleep  in  the  building.  By  the  time  the  agent  was 
aroused,  the  fire  had  increased  in  size  to  about  four  feet 
square.  At  the  close  of  plaintiff's  evidence  the  defendant 
asked,  and  the  court  refused,  an  instruction  for  a  nonsuit,  and 
defendant  excepted.  There  was  testimony  on  the  part  of  the 
defendant  tending  to  contradict  the  plaintiff's  theory  of  a  de- 
fective depot  and  of  negligence,  and  tending  also  to  contradict 
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the  inference  that  a  spark  from  the  engine  caused  the  fire. 
At  the  request  of  the  plaintiff  the  court  instructed  the  jury,  in 
effect,  that  if  they  believed  from  the  evidence  that  plaintiff's 
trunks  were  in  the  depot  and  destroyed  by  fire,  and  that  the 
fire  was  started  by  sparks  from  the  engine,  they  should  find 
for  the  plaintiff,  on  the  second  count  of  the  petition,  for  the 
value  of  the  trunks  and  contehts.  At  the  request  of  defend- 
ant the  court  gave  an  instruction  in  relation  to  the  burden  of 
proof  of  the  alleged  fact  of  the  fire  having  been  started  by  sparks 
from  the  engine,  and  how  they  were  to  weigh  the  evidence, 
etc.  The  defendant  at  the  close  of  all  the  evidence  again 
asked  an  instruction  to  the  effect  that  plaintiff  was  not  entitled 
to  recover,  and  also  instructions  to  the  effect  that  defendant 
was  not  liable  unless  the  proof  showed  that  plaintiff's  loss 
was  the  result  of  defendant's  negligence  in  one  of  the  particu- 
lars mentioned,  and  that  defendant  was  not  liable  because  its 
agent  rescued  its  own  property,  books,  etc.,  from  the  fire  in 
preference  to  plaintiff's  trunks,  if  after  doing  so  he  did  not 
have  time  to  rescue  plaintiff's  property,  and  also  that  plaintiff 
could  not  recover  if  he  was  guilty  of  negligence  in  leaving  his 
trunks  at  the  depot  overnight,  instead  of  taking  them  to  the 
hotel,  all  of  which  the  court  refused,  and  defendant  excepted. 
After  the  case  had  been  argued  and  submitted  to  the  jury  under 
the  two  instructions  above  mentioned  as  having  been  given, 
the  iury  retired  for  deliberation ;  and,  not  having  reached  a 
verdict  at  the  close  of  the  day's  session,  they  were  suffered  to 
separate  for  the  night,  and  reassembled  in  court  the  next  day, 
when  the  court  gave  them  the  following  additional  instruction : 
"At  the  request  of  the  plaintiff,  the  court  withdraws  from  the 
consideration  of  the  jury  the  first  and  third  counts  of  the  pe- 
tition ;  and,  therefore,  if  you  find  for  the  plaintiff,  you  will 
find  for  him  on  the  second  count  of  the  petition."  Defend- 
ant duly  excepted  to  the  instructions  given.  There  was  a 
verdict  for  plaintiff  for  $1,000,  and  judgment  accordingly, 
motions  for  a  new  trial  and  in  arrest,  which  were  overruled, 
and  appeal  taken  to  the  Kansas  City  court  of  appeals.  Among 
the  grounds  for  a  new  trial  is  assigned  that  section  261 5, 
Rev.  St.  1889,  under  which  the  case  was  given  to  the  jury,  is 
in  violation  of  the  constitutions  of  this  state  and  of  the  United 
States.  Upon  that  ground  the  Kansas  City  court  of  appeals 
transferred  the  cause  to  this  court. 

1.  The  statute  in  question  (now  section  mi,  Rev.  St.  1899), 
holding  a  railroad  company  liable  for  the  destruction  or  injury 
of  property  by  fire  communicated  by  sparks  from  its  locomo- 
tives, has  so  often  been  before  this  court,  and  we  have  so  often 
held  that  it  is  in  no  respect  in  conflict  with  any  of  the  provi- 
sions of  our  state  constitution,  that  we  have  nothing  more  to 
say  on  the  subject.  Mathews  v.  Railway  Co.,  121  Mo.  298, 
24  S.  W.  591,  25  L.  R.  A.  161;  Campbell  v.  Railway  Co., 
121  Mo.  340,  25  S.  W.  936;  Adams  v.  Railway  Co.,  138  Mo. 
242,  28  S.  W.  496,  29  S.  W.  836;  Lumberman's  Mut.  Ins.  Co. 
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v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  149  Mo.  165,  50  S.  W. 
281.  And  the  supreme  court  of  the  United  States  has  plainly 
said  that  it  in  no  respect  violates  any  provision  of  the  federal 
constitution.  Railway  Co.  v.  Mathews.  165  U.  S.  1,  17  Sup. 
Ct.  243,  41  L.  Ed.  611. 

2.  Appellant,  in  its  brief,  questions  whether  the  plaintiff,  in 
drawing  his  petition,  had  in  mind  to  state  a  cause  of  action 
founded  on  the  statute.  The  plaintiff  may  have  had  that 
statute  in  mind,  and  a  desire  to  avail  himself  of  its  provisions; 
but  his  petition  was  so  shaped  that,  if  he  should  fail  in  tracing 
the  origin  of  the  fire  to.  a  spark  from  the  locomotive,  he  would 
still  have  the  common-law  action  of  negligence.  In  this  respect 
the  second  count  in  his  petition,  on  which  the  verdict  was 
rendered,  was  something  more  than  a  mere  count  on  the  stat- 
ute, with  an  allegation  that  might  be  rejected  as  surplusage, 
— that  the  spark  was  suffered  to  escape  from  the  engine 
through  negligence.  The  allegation  in  that  count  as  to  the 
origin  of  the  fire  might  be  rejected,  and  still  leave  a  cause  of 
action  stated  at  common  law.  It  may  be  doubted  if  our  Code 
of  Civil  Procedure  authorizes  the  joining  of  a  common-law 
count  in  tort  with  a  count  under  the  statute  now  in  question. 
In  our  decisions  construing  this  statute,  we  have  treated  it  as 
creating  the  relation  of  insurer  and  insured  under  an  enforced, 
implied  contract  of  insurance;  and,  if  we  are  to  class  this 
under  the  head  of  actions  ex  contractu,  then  it  could  not  be 
united  with  an  action  ex  delicto.  But,  however  that  may  be, 
the  plaintiff  had  no  right  to  state  the  two  causes  of  action  in 
one  count,  as  he  has  done  in  each  of  the  second  and  third 
counts.  But  there  was  no  demurrer  or  motion  to  elect  inter- 
posed, and  the  trial  progressed  with  the  two  causes  blended  in 
one  count,  and  evidence  applicable  to  both  aspects  of  the  case 
was  received.  It  was  not  until  the  court  came  to  instruct  the 
jury  that  the  issue  to  be  tried  was  defined.  The  first  instruc- 
tion given  for  the  plaintiff  ignored  the  question  of  negligence, 
and  directed  a  verdict  for  the  plaintiff  if  his  goods  were  de- 
stroyed by  a  fire  started  by  a  spark  from  the  engine.  But 
the  jury  were  left  without  instruction  in  relation  to  the  evi- 
dence on  the  question  of  negligence,  and  were  free  to  apply 
or  disregard  it,  as  they  might  see  fit.  The  error  of  leaving  the 
jury  in  that  dilemma  was  discovered  after  they  had  retired  for 
deliberation,  and  before  they  were  returned  the  next  morning 
to  the  jury  room  the  court  gave  them  this  additional  instruc- 
tion: "  At  the  request  of  the  plaintiff,  the  court  withdraws 
from  the  consideration  of  the  jury  the  first  and  third  counts 
of  the  petition ;  and,  therefore,  if  you  find  for  the  plaintiff, 
you  will  find  for  him  on  the  second  count  of  the  petition." 
This  instruction  assumed  that  the  jury  knew  what  the  issues 
were  under  the  different  counts.  The  jury  did  not  have,  or 
should  not  have  had,  the  pleadings  in  their  jury  room,  and 
they  should  have  learned  from  the  instructions  what  the  issues 
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were  that  they  were  to  try.  Pleadings,  although  read  at  the 
trial  in  the  hearing  of  the  jury,  are  addressed  to  the  court. 
They  are  in  technical  language,  understood  by  the  court,  but 
often  unintelligible  to  the  jury.  There  may  be  some  variations 
in  the  practice  of  different  jurisdictions  of  giving  the  plead- 
ings to  the  jury,  but  in  this  state  it  is  not  approved.  In  1 1 
Enc.  PL  &  Prac.  154,  it  is  said:  "  Although  there  are  some 
decisions  which  hold  that  it  is  not  error  to  read  the  pleadings 
to  the  jury,  or  refer  them  to  the  jury,  in  order  that  they  may 
determine  what  are  the  issues  in  the  case,  and  other  decisions 
holding  that,  although  not  erroneous,  such  practice  is  not 
commendable,  the  clear  weight  of  authority  is  to  the  effect 
that  it  is  the  province  and  duty  of  the  court  to  state  specifi- 
cally to  the  jury  what  issues  are  raised  by  the  pleadings,  and 
that  it  is  erroneous  to  refer  the  jury  to  the  pleadings  to  ascer- 
tain for  themselves  what  the  issues  were ;  that  the  construc- 
tion of  the  pleadings  and  the  issues  raised  thereby  are 
Questions  for  the  court  alone  to  determine,  and  not  for  the 
jury."  That  has  always  been  the  doctrine  of  this  court. 
Butcher  v.  Death,  15  Mo.  271;  Dassler  v.  Wisley,  32  Mo.  498; 
Britton  v.  City  of  St.  Louis,  120  Mo.  437,  25  S.  W.  366; 
Sherwood  v.  Railway  Co.,  132  Mo.  339,  33  S.  W.  774.  It 
was  error  to  have  given  the  second  instruction  in  that  form. 
3.  But  the  most  important  question  in  this  case  remains  to 
be  considered.  We  have  in  the  former  cases  above  referred 
to  decided  that  the  statute  in  question  is  constitutional;  that 
it  covers  all  kinds  of  property, — real,  personal,  useful,  and 
ornamental;  that  it  covers  property  not  only  adjacent  to  the 
railroad,  but  distant  from  it.  But  we  have  never  yet  decided 
whether  or  not  it  covers  property  in  the  custody  of  the  rail- 
road company  for  transportation,  or  in  the  course  of  transpor- 
tation, or,  at  the  end  of  the  journey,  held  for  delivery  to  the 
owner.  The  ground  upon  which  this  statute  has  been  upheld 
and  justified  is  that  the  railroad  company,  being  licensed  to 
run  a  dangerous  machine  through  the  country,  carrying  fire 
and  emitting  sparks,  is  liable,  even  while  exercising  the  ut- 
most care,  to  set  out  a  destructive  fire,  against  loss  from  which 
the  owner  of  property  destroyed  would  have  no  remedy.  In 
all  the  cases  that  have  heretofore  come  before  us,  the  railroad 
company  had  no  control  of  the  property,  and  owed  it  no  duty, 
except  to  use  ordinary  care  not  to  injure  it  by  its  own  acts. 
But,  when  goods  or  baggage  are  delivered  to  a  railroad  com- 
pany for  transportation,  a  contractual  relation  arises  between 
the  shipper  or  passenger,  as  the  case  may  be,  and  the  carrier, 
whereby  the  carrier  becomes  the  insurer  of  the  goods  or  bag- 
eage;  and,  if  it  is  lost  or  destroyed,  the  owner  has  a  remedy. 
And  when  the  goods  have  reached  the  end  of  the  journey,  and 
a  reasonable  time  has  been  afforded  the  owner  to  take  them 
away,  but  he  neglects  to  do  so,  the  railroad  company,  though 
no  longer  an  insurer,  is  still  under  an  obligation,  arising  out 


365  CARRIERS  OP  PASSENGERS  Vo} Xx* 

(NS) 

Black  more  v.  Missouri  Pac.  Ry.  Co 

of  its  contract  for  transportation,  to  take  reasonable  care  as  a 
warehouseman  to  preserve  the  goods  from  loss.  28  Am.  & 
Eng.  Enc.  Law  (1st  Ed.)  642,  661,  662;  Standard  Mill.  Co.  v. 
White  Line  Cent.  Transit  Co.,  122  Mo.  258.  26  S.  W.  704. 
Massachusetts  is  the  parent  of  the  statute  we  are  now  dis- 
cussing. It  was  adopted  in  1840  in  that  state,  and  has  been 
copied  in  several  other  states.  In  our  former  deliberations 
upon  it  we  have  been  aided  by  decisions  of  the  Massachusetts 
court.  The  precise  question  we  now  have  was  decided  by 
that  court  in  Bassett  v.  Railroad  Co.,  145  Mass.  129,  13  N.  E. 
370.  The  court  said:  "The  statute  invoked  is  remedial, 
and  has  been  liberally  construed  in  favor  of  those  for  whose 
benefit  it  was  enacted.  The  decisions  indicate  that  it  applies 
to  property  of  every  kind,  and  in  any  place  where  fire  may 
be  communicated  by  a  locomotive  engine.  *  *  *  But  it  has 
never  been  held  that  it  concludes  within  its  provisions  articles 
placed  in  the  possession  of  a  railroad  corporation  by  their 
owner  under  a  contract  which  fully  covers  the  rights  and  lia- 
bilities of  both  parties  regarding  it.  *  *  *  Nor  is  there 
any  difference  in  this  regard  between  express  and  implied 
contracts.  *  *  *  The  defendant  was  bound  to  carry  the 
goods,  and  was  an  insurer  of  them  until  the  transit  ended, 
and  was  then  liable  as  a  warehouseman  for  any  want  of  ordi- 
nary care  during  such  reasonable  time  as  they  should  remain 
in  its  custody  awaiting  the  call  of  the  consignee.  This  was 
the  extent  of  its  liability.  *  *  *  The  goods  having:  been 
destroyed  while  in  the  possession  of  the  defendant  under  this 
contract,  the  plaintiff  must  seek  his  remedy  under  it,  and  the 
statute  referred  to  does  not  apply. ' '  The  supreme  court  of 
Oklahoma,  under  a  like  statute,  has  ruled  as  did  the  Massa- 
chusetts court.  Walker  v.  Eikleberry  (Okl.)  54  Pac.  553. 
When  we  reflect  upon  the  reason  for  the  enactment,  and  the 
evil  that  it  was  intended  to  remedy,  we  see  that  it  has  no  ap- 
plication to  a  case  of  this  kind.  If  a  railroad  company,  after 
it  has  used  every  device  withiu  reason,  and  all  care  that  human 
experience  can  teach,  cannot  prevent  sparks  escaping  and 
resulting  in  a  destructive  fire,  the  person  whose  property  is 
burned  is,  but  for  this  statute,  without  remedy.  The  statute 
was  enacted  to  remedy  that  evil.  But  the  law  governing  the 
rights  and  liabilities  of  a  passenger  with  baggage  and  a  com- 
mon carrier  has  been  long  established,  and  adjusted  upon  prin- 
ciples which  experience  has  taught  were  wise  and  just,  and 
the  statute  in  this  case  was  not  designed  to  add  anything  to 
the  law  on  that  subject.  We  therefore  hold  that  the  statute 
in  question  does  not  apply  to  goods  in  the  possession  of  the 
railroad  company  for  transportation,  or  held  by  it,  at  the  end 
of  the  transit,  for  delivery  to  the  owner.  As  this  conclusion 
disposes  of  the  whole  case,  there  is  no  necessity  for  consider- 
ing other  points  discussed  in  the  briefs.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded.  All  con- 
cur, except  MARSHALL,  J.,  absent. 
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TERMINATION  OF  COMMON  CARRIER'S  LIABILITY,  AS 
SUCH,  FOB  PASSENGER'S  BAGGAGE  AFTER  ITS 
ABRIVAL  AT  DESTINATION. 

I.  General  Rule. 
Statements  of  General  Rule. 

II.  Carrier's  Duty  to  Store. 
1.  General  Rule. 

1  Illustration  of  Care  Required  in  Storing*  Baggage. 

a.  Baggage  Room  Need  Not  Be  Burglar  Proof. 

b.  Negligence  in  Leaving  Trunk  in  Waiting  Room. 

c.  Night  watch. 

d.  Loss  by  Fire — Negligence  in  Permitting  Traction  Engine  to  Be 

Moved  near  Depot. 

e.  Depot  Constructed  of  Pine. 

III.  What  is    Reasonable    Time   in   Which   to  Receive  and    Remove 

Baggage. 

1.  General  Statements. 

2.  May  Send  Back  for  It  from  Hotel. 

3.  May  Leave  Baggage  Overnight. 

4.  Morning  of  Second  Day. 

5.  Failure  to  Demand  Baggage  on  Night  of  Arrival  Because  of  Delay 

in  Delivery. 

6.  Not  the  Same  as  the  Time  Allowed  for  Removal  of  Freight. 

7.  Question  for  Jury. 

8.  Question  of  Law. 

IV.  What  is  Unreasonable  Delay  in  Receiving  and  Removing  Baggage. 

1.  General  Statements. 

2.  Five  Hours. 

3.  Arrival  on  Sunday. 

4.  From  Friday  Night  until  Monday. 

5.  Destruction  by  Fire  in  Warehouse  While  Passenger  Was  Using 

Stop-Over  Privilege. 
6>  baggage  Reaching  Destination  Ahead  of  Passengers. 

V.  Effect  of  Agreements  as  to  Leaving  Baggage  in  Carrier's  Custody. 

1.  Effect  of  Agent's  Agreement  to  Allow  Baggage   to  Remain  in 

Baggage  Room  Overnight. 

2.  Effect  of  Station  Master's  Consent  to  Hold  Baggage. 

3.  Effect  of  Bag-gage  Master's  Permission  to  Leave  Baggage. 

4.  Failure  to  Remove  Baggage  Because  of  Baggage  Master's  Absence. 

5.  Effect  of  Lame  Passenger's  Inability  to  Carry  His  Baggage  and 

Baggage  Master's  Consent  to  Its  Being  Left. 

6.  Holding-  Baggage  Overnight  for  Connecting  Line. 

7.  Leaving  Baggage  in  Agent's  Custody  after  Delivery  to  Passenger. 

General  Liability  of  Carriers  of  Passengers  for  Baggage. — See  mon- 
ograph by  Mr.  Rose,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

I.  GENERAL  RULE. 

Where  baggage  is  not  called  for  within  a  reasonable  time  it  is  the  duty 
of  the  carrier  to  properly  store  it,  and  when  this  is  done  its  liability  as 
carrier  ceases  and  that  of  warehouseman  attaches. 

Georgia. — Rome  R.  Co.  v.  Wimberly,  75  Ga.  316. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v.  Hard  way,  17111.  App.  321 ;  Chicago 
R.  Co.  v.  Fairclough,  52  111.  106 ;  Bartholomew  v.  St.  Louis,  J.  &  C.  R. 
Co.,  53  111.  227 ;  Chicago  &  A.  R.  Co.  v.  Addizoat,  17  111.  App.  632. 

Indiana. — Pennsylvania  Co.  v.  Liveright,  14  Ind.  App.  518. 

Iowa— Mote  v,  Chicago  &  N.  W.  R.  Co.,  27  Iowa  22,  1  Am.  Rep.  212. 

Kansas.— Kansas  City,  etc.,  R.  Co.  v.  Patten,  45  Pac.  Rep.  108,  3  Kan. 
App.  338. 
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Kentucky,— Louisville,  C.  A  L.  R.  Co.  v.  Mahan,  8  Bush  (Ky.)  184; 
Young  v.  Smith,  3  Dana  (Ky.)  93,  28  Am.  Dec.  57  ;  Wald  v.  Louisville, 
etc.,  R.  Co.,  92  Ky.  645,  58  Am.  <fc  Eng.  R.  Cas.  125. 

Massachusetts.— Norway  Plains  Co.  v.  Boston  A  M.  R.  Co.,  1  Gray 
(Mass.)  271 ;  Nealand  v.  Boston,  etc.,  R.  Co.,  161  Mass.  67. 

Clark  v.  Eastern  R.  Co.,  139  Mass.  423,  21  Am.  A  Eng.  R.  Cas.  307, 
has  been  cited  as  opposed  to  the  general  rule,  but  the  court  in  that  case 
assumed  that  the  contents  of  the  passenger's  trunk  was  merchandise 
wrongfully  shipped  as  baggage,  and  that  the  carrier  had  never  been 
liable  for  it  as  baggage. 

Missouri— Cohen  v.  St.  Louis,  etc.,  R.  Co.,  59  Mo.  App. 66;  Ross  v. 
Missouri  R.  Co.,  4  Mo.  App.  582;  Lin  v.  Terre  Haute,  etc.,  R.  Co.,  10 
Mo.  App.  125. 

New  Jersey. — Quimby  v.  Vanderbilt,  17  N.  J.  L.  306. 

New  York.— Jones  v.  Norwich  A  N.  Y.  T.  Co.,  50  Barb.  (N.  Y.)  194  ; 
Watkins  v.  New  York,  C.  A  H.  R.  R.  Co.,  16  N.  Y.  S.  R.  592 ;  Cary  v. 
Cleveland,  etc.,  R.  Co.,  29  Barb.  (N.  Y.)  35  ;  Torpey  v.  Williams,  3  Daly 
(N.  Y.)  162;  Fairfax  v.  New  York  R.  Co.,  67  N.  Y.  11 ;  Powell  v.  Myers, 
26  Wend.  (N.  Y.)  591 ;  Roth  v.  Buffalo,  etc.,  R.  Co.,  34  N.  Y.  548, 90  Am. 
Dec.  736;  Mattison  v.  New  York  R.  Co.,  57  N.  Y.  552;  Burn  ell  v.  New 
York  Cent.  R.  Co.,  45  N.  Y.  184,  6  Am.  Rep.  61 ;  Nevins  v.  Bay  State 
Steamboat  Co.,  4  Bosw.  (N.  Y.)  225;  Klein  v.  Hamburg-American 
Packet  Co.,  3  Daly  (N.  Y.)  390;  Mortland  v.  Philadelphia  A  R.  R.  Co. 
(N.  Y.)  81  Hun  473;  Burgevin  v.  New  York  Cent.,  etc.,  R.  Co.,  69  Hun 
(N.  Y.)  479  ;  Hart  v.  Rensselear  A  S.  R.  Co.,  8  N.  Y.  37. 

Texas.— Galveston,  H.  A  S.  A.  R.  Co.  v.  Smith,  81  Tex.  479, 17  S.  W. 
Rep.  133;  Gulf,  etc.,  R.  Co.  v.  Jackson  (Tex.  App.  1890),  15  S.  W.  Rep. 
128;  Galveston,  etc.,  R.  Co.  v.  Smith  (Tex.  Civ.  App.  1893),  24  S.  W.  Rep. 
668 ;  Texas  A  P.  R.  Co.  v.  Capps,  16  Am.  A  Eng.  R.  Cas.  118,  2  Tex. 
App.  (Civ.  Cas.)  35. 

Vermont.— Ouimit  v.  Henshaw,  35  Vt.  605. 

Wisconsin.— Hoeger  v.  Chicago,  etc.,  R.  Co.,  63  Wis.  100,  21  Am.  A 
Eng.  R.  Cas.  308,  53  Am.  Rep.  271 ;  Pike  v.  Chicago,  M.  A  St.  P.  R.  Co., 
40  Wis.  583 ;  Whitney  v.  Chicago  A  N.  W.  R.  Co.,  27  Wis.  327. 

England.— Patscheider  v.  Great  Western  R.  Co.,  3  Ex.  D.  154  ;  Penton 
v.  Grand  Trunk  R.  Co.,  28  U.  C.  Q.  B.  367 ;  Brown  v.  Canadian  Pac.  R. 
Co.,  3  Man.  4%. 

Canada.— Vineberg  v.  Grand  Trunk  R.  Co.,  13  Orit.  App.  93,  27  Am. 
A  Eng.  R.  Cas.  271. 

Statements  of  General  Rule. — If  a  passenger  does  not  call  for  his  bag- 
gage on  arrival,  the  carrier  cannot  leave  it  uncared  for,  or  abandon  it ; 
but  his  strict  responsibility  as  carrier  ceases  after  a  reasonable  time 
has  elapsed  to  enable  the  owner  to  claim  it,  and  a  modified  liability, 
like  that  of  a  warehouseman,  supervenes.  Matteson  v.  New  York  C.  A 
H.  R.  R.  Co.,  76  N.  Y.  381. 

A  passenger  by  vessel  has  a  reasonable  time  after  the  arrival  of  the 
vessel  in  port  for  the  removal  of  his  baggage.  During  that  time  the 
liability  of  the  owners  of  the  vessel  as  insurers  continues,  but  beyond 
such  reasonable  time  the  owners  of  the  vessel  are  bound  to  preserve  it 
with  ordinary  care,  and  they  will  only  be  charged  thereafter  as  bailees 
where  such  loss  occurs  through  their  negligence.  Van  Horn  v.  Kermit, 
4  E.  D.  Smith  (N.  Y.)  453. 

It  is  the  duty  of  the  owner  of  baggage  to  call  for  and  take  it  away 
within  a  reasonable  time  after  the  journey  is  complete,  and  during  this 
time  it  is  the  duty  of  the  company  to  keep  the  baggage  ready  for  deliv- 
ery on  its  platform.  Vineberg  v.  Grand  Trunk  R.  Co.,  27  Am.  A  Eng. 
R.  Cas.  271,  13  Ont.  App.  93. 

The  liability  of  a  railroad  company  as  a  common  carrier  ceases  upon  the 
expiration  of  a  reasonable  time  after  putting  baggage  off  at  a  station, 
and  after  the  expiration  of  such  reasonable  time  the  company's  liability 
for  baggage  in  its  custody  is  that  of  a  warehouseman  for  hire ;  and  in 
case  of  the  destruction  of  the  baggage  by  the  burning  of  the  station 
there  is  no  presumption  of  negligence  against  the  company.  Wald  v. 
Lrouisville,  E.  A  St.  L.  R.  Co.  (Ky.),  58  Am.  A  Eng.  R.  Cas.  123. 
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But  in  determining'  what  is  a  reasonable  time,  the  custom  of  the  com- 
pany, the  manner  of  taking  the  baggage  away  from  the  station,  and 
all  of  the  circumstances  of  the  case  are  to  be  considered.  Mote  v.  Chi- 
cago &  N.  W.  R.  Co.,  27  Iowa  22. 

Where  the  baggage  of  a  passenger  is  placed  in  charge  of  the  carrier, 
and  upon  arriving  at  his  place  of  destination  the  passenger  leaves  it  in 
charge  of  the  carrier,  the  liability  of  the  carrier,  as  such,  will  not  be 
changed  to  that  of  warehouseman,  until  the  baggage  is  stored  in  a  safe 
and  secure  warehouse.  If  the  baggage  be  placed  in  an  insecure  room, 
and  is  stolen,  the  carrier  will  be  responsible  in  that  capacity,  not  as  a 
warehouseman.  In  this  regard,  the  same  rule  applies  to  the  carrying 
of  baggage  as  to  the  carrying  of  ordinary  freight.  Bartholomew  v. 
St.  Louis,  J.  &  C.  R.  Co.,  53  111.  227. 

Where  a  passenger  on  arriving  at  his  destination  fails  to  look  after 
his  baggage,  or  to  make  any  arrangement  that  the  company  should 
retain  it  for  him,  if  it  is  lost  without  the  carrier's  fault,  the  carrier  is 
not  liable.  Curtis  v.  Avon,  G.  &  Mt.  M.  R.  Co.,  49  Barb.  (N.  T.)  148; 
Roth  v.  Buffalo  &  S.  L.  R.  Co.,  34  N.  Y.  548 ;  Powell  v .  Myers,  26 
Wend.  (N.  Y.)  591. 

After  a  passenger's  baggage  has  reached  its  destination,  the  carrier's 
liability  with  respect  to  it  is  that  of  a  bailee  for  hire.  Nealand  v.  Boston 
A  M.  R.  R  ,  161  Mass.  67, 36  N.  E.  Rep.  592.  In  this  case  the  court  said : 
"On  the  undisputed  facts  of  this  case,  we  think  that  the  duty  of  the 
defendant  was  to  take  such  reasonable  care  of  the  plaintiff's  trunk  as 
warehousemen  or  bailees  for  hire  are  required  to  take.  In  those  jurisdic- 
tions where  it  is  held  that  the  passenger  has  a  reasonable  time  after  his 
arrival  at  a  station  to  call  for  and  take  away  his  baggage,  and  that 
during  this  time  the  carrier  remains  responsible  for  the  safe  keeping  of 
baggage,  according  to  the  strict  rule  applicable  to  common  carriers  of 
passengers  and  baggage,  it  would  be  held,  we  think,  that  as  Newbury - 
port  was  the  end  of  plaintiff's  journey  on  the  railroad,  and  as  the 
plaintiff  did  not  take  his  baggage  on  arrival,  but  left  it  to  be  placed  in 
the  defendant's  baggage  room  for  the  night,  the  defendant's  duty  was 
that  of  a  warehouseman.  Roth  v.  Railroad  Co.,  34  N.  Y.  548 ;  Vineburg 
*.  Railroad  Co.,  130nt.  A  pp.  93  ;  Railroad  Co.  v.  Fairclough,  52  111.  106 ; 
Bartholomew  v.  Railroad  Co.,  53  111.  227 ;  Hoeger  v.  Railroad  Co.,  63 
Wis.  100,  23  N.  W.  435 ;  Ouimit  v.  Henshaw,  35  Vt.  605 ;  Burnell  v. 
Railroad  Co.,  45  N.  Y.  184;  Railroad  Co.  v.  Mahan,  8  Bush  184 ;  Mote 
v.  Railroad  Co.,  27  Iowa  22 ;  Thomp.  Carr.  p.  543,  §  23.  The  decision 
in  Norway  Plains  Co.  v.  Boston  &  M.  R.  Co.,  1  Gray  263,  must  be  taken, 
by  analogy,  to  show  that  the  liability  of  the  defendant,  in  this  common- 
wealth, is  that  of  a  warehouseman  or  bailee  for  hire." 

In  order  to  remove  the  responsibility  of  a  common  carrier,  for  bag- 
gage, it  is  its  duty  to  have  a  baggage  master  at  hand  to  deliver  baggage 
for  a  reasonable  time  after  the  arrival  of  a  train,  and  at  reasonable 
hours  thereafter.  Dininny  v.  New  York  &  N.  H.  R.  Co.,  49  N.  Y.  546,  4 
Am.  Ry.  Rep.  457. 

II.  CARRIER'S  DUTY  TO  STORE. 

I.  General  Rule. — When  a  passenger  checks  baggage  to  his  destina- 
tion, and  such  baggage  arrives,  but  is  not,  from  any  cause,  delivered  to 
such  passenger,  it  is  the  duty  of  the  company  to  deposit  such  baggage 
in  their  baggage  room,  in  which  event  the  responsibility  becomes  that 
of  warehouseman.  Bartholomew  v.  St.  Louis,  J.  &  C.  R.  Co.,  53  111.  227  ; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Fairclough,  52  111.  106 ;  Chicago  A.  &  R.  Co. 
v.  Addizoat,  17  111.  App.  632 ;  St.  Louis  &  C.  R.  Co.  v.  Hardway,  17  111. 
App.  321;  Porter  v.  Chicago,  etc.,  R.  Co.,  20  Iowa  73;  Warner  v.  Bur- 
lington &  M.  R.  Co.,  22  Iowa  166,  92  Am.  Dec.  389  ;  Mote  v.  Chicago  & 
X.  W.  R.  Co.,  27  Iowa  22  ;  Louisville.  C.  &  L.  R.  Co.  v.  Mahan,  8  Bush 
(Ky.)  184 ;  Wald  v.  Louisville,  E.  &  St.  L.  R.  Co.,  92  Ky.  645 ;  O.  &  N. 
Ry.  Co.  v.  Newhoff,  12  Ky.  Law  Rep.  467 ;  Jones  v.  Norwich  &  N.  Y.  T. 
Co.,  50  Barb.  (N.  Y.)  194;  Burnell  v.  New  York  C.  R.  Co.,  45  N.  Y.  184, 
6  Am.  Rep.  61 ;  Cary  v.  Cleveland  T.  R.  Co.,  29 Barb.  (N.  Y.)  35 ;  Powell 
*'.  Myers,  26  Wend.  (N.  Y.)  591 ;  Matteson  v.  New  York    Cent.,   etc., 
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R.  Co.,  76  N.  T.  381 ;  Texas  &  P.  R.  Co.  v.  Capps,  16  Am.  A  Eng.  R.  Cas. 
118,  2  Tex.  App.  35 ;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith,  81  Tex.  479, 
17  S.  W.  Rep.  133 ;  Ouimit  v.  Henshaw,  35  Vt.  60S ;  Patcheider  v.  Great 
Western  R.  Co.,  3  Ex.  D.  154;  Penton  v.  Grand  Trunk  R.  Co.,  28  U.  C. 
Q.  B.  367 ;  Brown  v.  Canadian  Pac.  R.  Co.,  3  Man.  (Can.)  4%. 

2.  Illustrations  of  Care  Required  in  Storing  Baggage. 

a.  Baggage  Room  Need  Not  Be  Burglar  Proof.— In  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  v.  Patten,  3  Kan.  App.  338,  45  Pac.  Rep.  108,  it  was  held 
that  a  railroad  company,  in  order  to  relieve  itself  from  its  liability  as  a 
common  carrier  for  its  passenger's  baggage  left  by  him  after  his  arrival 
at  his  destination,  was  not  bound  to  prove  that  its  baggage  room  was 
absolutely  burglar  proof,  but  only  that  such  a  place  as  an  ordinary 
careful  man  would  have  been  willing  to  use  for  the  storage  of  his  own 
goods. 

b.  Same — Negligence  in  Leaving  Trunk  in  Waiting  Room. — Upon  ap- 
plying to  a  baggage  room  to  have  his  trunk  checked,  a  passenger  was 
told  by  an  agent  that  it  was  locked  up  then,  but  would  be  sent  on  by  the 
next  train.  The  passenger  inquired  for  his  trunk  on  the  day  after  his 
arrival  at  destination  and  on  the  following  day,  but  did  not  find  it.  On 
the  third  day  it  was  found  in  the  passenger  waiting  room,  but  broken 
open  and  the  contents  stolen,  it  appearing  that  the  room  had  been 
broken  open  at  night.  Held,  that  there  was  such  negligence  on  the 
part  of  the  company  in  failing  to  forward  promptly,  and  in  not  placing 
it  in  the  proper  place  for  storage,  as  to  make  it  liable  for  the  loss  of  the 
contents.    Warner  v.  Burlington  &  M.  R.  R.  Co.,  22  Iowa  166. 

C.  Nightwatch— Storage. — As  to  goods  in  the  hands  of  a  carrier 
shipped  as  baggage,  but  held  by  the  carrier  as  warehouseman,  it  is  bound 
only  to  ordinary  care,  or  such  care  as  a  man  of  ordinary  prudence  would 
use  in  the  management  of  his  own  property  under  like  circumstances ; 
and  such  care  does  not  require  the  carrier  to  keep  a  nightwatch  about  a 
warehouse,  or  to  have  some  one  to  sleep  therein,  where  the  average 
amount  of  goods  stored  therein  does  not  exceed  $500.  Pike  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  40  Wis.  583, 13  Am.  Ry.  Rep.  447. 

d.  Same — Loss  by  Fire — Negligence — Permitting  Traction  Engine 
to  Be  Moved  near  Depot. — Where  baggage  is  lost  by  fire,  the  fact  that 
the  agents  of  the  company  in  charge  of  the  depot  failed  to  take  steps  to 
prevent  a  traction  engine  near  the  depot  from  being  moved  by  steam  at 
night  is  not  evidence  of  negligence,  as  there  was  no  reasonable  ground 
to  apprehend  danger  from  escaping  sparks,  and  therefore  the  court 
properly  refused  to  submit  the  question  of  negligence  to  the  jury. 
Wald  v.  Louisville,  E.  &  St.  L.  R.  Co.,  92  Ky.  645. 

e.  Depot  Constructed  of  Pine. — The  fact  that  the  depot  in  which 
plaintiff's  baggage  was  stored  was  constructed  of  pine  timber  is  not 
evidence  of  negligence,  the  depot  being  in  a  small  town,  and  uot 
exposed  to  any  unusual  danger  from  fire.  Wald  v.  Louisville,  E.  &  St. 
L.  R.  Co.,  92  Ky.  645. 

III.  WHAT  18  REASONABLE  TIME  IN  WHICH  TO  RECEIVE  AND  REMOVE 

BAGGAGE. 

1.  General  Statements. — A  traveler  should  call  for  his  baggage 
within  a  reasonable  time,  and  where  both  come  on  the  same  train  this 
should  be  immediately  after  his  arrival,  and  the  transfer  of  the  baggage 
to  the  platform,  making  due  allowance  for  the  delay  and  confusion 
caused  by  the  arrival  and  departure  of  trains  and  the  crowd  that  usually 
is  about  the  platform.  Chicago  &  A.  R.  Co.  v.  Addizoat,  17  111.  App. 
632. 

Where  a  party  is  informed  that  the  baggage  has  not  arrived  on  the 
train  with  him,  and  he  fails  to  give  any  directions  concerning  it  or 
notice  where  he  may  be  found,  he  should  call  and  make  inquiry  as  soon 
as  convenient  after  the  arrival  of  the  next  train.  Chicago  &  A.  R.  Co. 
v .  Addizoat,  17  111.  App.  632. 

2.  May  Send  Back  tor  It  from  Hotel.— Hence  it  is  not  negligence  for 
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a  passenger  to  go  to  his  hotel,  which  is  only  a  short  distance  away, 
and  send  back  for  his  baggage.  Nevins  v.  Bay  State  Steamboat  Co.,  4 
Bosw.  (N.  Y.)  225. 

3.  May  Leave  Baggage  Overnight.— Where  baggage  arrives  in  the 
evening,  until  the  next  morning  is  a  reasonable  time  for  the  passenger 
to  call  for  and  take  it  away ;  and  where  the  carrier  is  sued  for  the  loss 
of  baggage  which  is  thus  left  overnight,  an  instruction  that  the  com- 
pany was  not  liable  as  a  common  carrier,  but  only  as  a  warehouseman, 
and  leaving  it  to  the  jury  to  determine  whether  there  was  such  negli- 
gence as  to  make  it  liable  as  warehouseman,  was  more  favorable  than 
the  company  had  a  right  to  ask  for,  as  it  was  in  fact  liable  as  carrier. 
Bnrgevin  v.  New  York  C.  &  H.  R.  R.  Co.,  52  N.  Y.  S.  R.  617. 

Where  a  lady's  trunk  arrives  in  the  evening  and  is  placed  overnight, 
in  the  ladies'  waiting  room,  where  it^is  broken  open  and  the  contents 
are  stolen,  the  company  is  liable  for  the  loss.  St.  Louis  &  C.  R.  Co.  v. 
Hardway,  17  111.  App.  321. 

Where  a  vessel  arrives  in  port  on  Monday  evening  and  baggage  is 
called  for  on  Wednesday  morning,  but  is  lost,  the  burden  is  on  the 
owners  of  the  vessel  to  show  that  it  was  lost  without  their,  fault,  or  the 
fault  of  their  servants.  Van  Horn  v.  Kermit,  4  E.  D.  Smith  (N.  Y.) 
453. 

4.  Morning  of  Second  Day. — The  morning  of  the  second  day  after 
baggage  arrived  was  held  to  be  a  reasonable  time  to  call  for  it,  and  the 
company  is  held  liable  for  a  loss  in  the  meantime,  with  interest  on  the 
▼alue  of  the  articles  lost  from  date  of  loss.  Mote  v.  Chicago  &  N.  W. 
R.  Co.,  27  Iowa  22;  Arthur  v.  Chicago,  R.  I.  &  P.  R.  Co.,  16  Am.  & 
Eng.  R.  Cas.  283,  61  Iowa  648. 

6.  Failure  to  Demand  Baggage  on  Night  of  Arrival  Because  of  Delay 
in  Delivery. — Where  a  passenger,  a  lady  traveling  alone,  in  consequence 
of  the  detention  of  the  train,  did  not  arrive  at  her  destination  until 
late  at  night,  and — a  number  of  trains  arriving  at  the  same  time — there 
was  an  unusual  crowd  of  passengers  and  much  delay  in  delivering  bag- 
gage, held,  that  she  was  not  required  to  demand  her  baggage  that 
night,  and  that  it  having  been  destroyed  by  fire  during  the  night,  the 
company  was  liable.    Cary  v.  Cleveland  &  T.  R.  Co.,  29  Barb.  (N.  Y.)  35. 

6.  Not  the  Same  as  the  Time  Allowed  for  Removal  of  Freight.— As 
a  passenger  usually  arrives  at  his  destination  at  the  same  time  that 
his  baggage  arrives,  he  can  in  general  remove  it  shortly  thereafter ; 
hence  it  is  held  that  a  "reasonable"  time  for  its  removal  is  not  the  same 
as  that  allowed  for  the  removal  of  freight.  Hutch.  Carr.  sec.  708 ;  Oui- 
mit  v.  Henshaw,  35  Vt.  605. 

7.  Question  for  Jury. — Whether  a  passenger  has  called  for  his  baggage 
at  the  place  of  destination  within  a  reasonable  time  after  its  arrival,  is 
a  question  for  the  jury,  to  be  determined  from  all  of  the  facts  and  cir- 
cumstances of  the  case.    Brown  v.  Canadian  Pac.  R.  Co.,  3  Man.  496. 

8.  Question  of  Law. — The  liability  of  the  carrier  for  baggage  continues 
for  a  reasonable  time  after  its  arrival  at  place  of  destination,  and  what 
ii  a  reasonable  time,  where  the  facts  are  undisputed,  is  a  question  for 
the  court.  Burgevin  v.  New  York  C.  &  H.  R.  R.  Co.,  23  N.  Y.  Supp. 
WS>  following  Roth  v.  Buffalo  &  S.  L.  R.  Co.,  34  N.  Y.  548 ;  Burn  ell  v. 
New  York  C.  R.  Co.,  45  N.  Y.  184. 

IV.  WHAT  18  UNREASON  ABLE  DELAY  IN  RECEIVING  AND  REMOVING  BAGGAGE. 

I.  General  Statements. — Where  it  is  usual  to  deliver  baggage  immedi- 
ately after  its  arrival  the  owner  should  apply  for  it  as  soon  as  it  is  pos- 
sible for  him  with  due  diligence  to  do  so,  and  this  rule  applies  even 
where  the  baggage  arrives  at  a  late  hour  of  the  night,  if  the  company  is 
ready  to  deliver  it.    Ouimit  v.  Henshaw,  35  Vt.  605. 

A  passenger  should  call  for  his  baggage  immediately  on  his  arrival 
aod  the  transfer  of  the  baggage  to  the  platform,  making  due  allowance 
for  the  delay  and  confusion  caused  by  the  arrival  and  departure  of  trains, 
and  the  crowd  that  is  usually  about  the  platform.  Chicago  R.  Co.  v. 
Addizoat,  17  111.  App.  632. 
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2.  Five  Hours. — The  plaintiff  was  a  passenger  on -defendant's  railway 
from  P.  to  S.,  with  two  trunks  for  which  he  had  checks.  At  S.  the 
trunks  were  put  on  the  platform,  and  he  assisted  defendant's  servant  to 
carry  them  into  the  baggage  room,  and  went  up  in  an  omnibus  to  the 
hotel ;  this  was  about  3  p.  m.  In  the  evening  about  8  he  sent  his  checks 
for  his  trunks,  but  one  of  them  had  disappeared,  and  the  evidence  went 
to  show  that  it  had  been  stolen.  Held,  that  defendants  were  not  respon- 
sible, that  their  duty  as  common  carriers  ended  when  the  trunk  had  been 
placed  on  the  platform,  and  that  the  plaintiff  had  had  a  reasonable  time 
to  remove  it.  A  nonsuit  was  therefore  ordered.  Penton  v.  Grand  Trunk 
R.  Co.,  28  U.  C.  Q.  B.  367 ;  Inman  v.  Buffalo  &  L.  H.  R.  Co.,  7  U.  C.  C. 
P.  325  ;  Shepherd  v.  Bristol  &  E.  R.  Co.,  h.  R.  3  Exch.  189 ;  Brown  v. 
Canadian  Pac.  R.  Co.,  2  Man.  496. 

Leaving  Overnight.— Arriving  at  his  destination  at  half-past  eight 
p.  m.,  the  passenger  left  his  baggage  in  the  custody  of  the  agent  of  the 
company,  and  during  the  same  night  the  depot  and  contents,  including 
the  baggage,  were  destroyed  by  fire.  Held,  that  in  order  to  make  the 
company  liable  for  the  baggage  so  destroyed,  it  was  incumbent  on  the 
owner  to  show  that  the  fire  was  the  result  of  such  negligence  on  the  part 
of  the  employees  of  the  company  as  would  render  liable  a  bailee  for  hire. 
Louisville,  C.  &  L.  R.  Co.  v.  Mahan,  8  Bush  (Ky.)  184. 

A  passenger  on  a  railway  train  got  off  train  about  nine  o'clock  at 
night,  and  his  baggage  was  also  put  off  and  placed  at  his  disposal. 
Failing  to  call  for  his  trunks,  they  were  put  in  the  depot  for  safe  keep- 
ing. During  the  night  the  depot,  with  its  contents,  was  burned.  Held, 
that  in  the  absence  of  any  negligence  on  the  part  of  the  railroad  com- 
pany it  was  not  liable  to  the  owner  of  the  baggage.  Wald  v.  Louisville, 
E.  &  St.  L.  R.  Co.,  92  Ky.  645. 

Where  a  traveling  salesman  leaves  his  sample  trunk  in  the  baggage 
room  at  his  place  of  destination  from  Saturday  evening  until  Monday 
morning,  the  company  is  liable  for  its  loss  only  as  warehouseman. 
Hoeger  v.  Chicago,  M.  &  St.  P.  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  308,  63 
Wis.  100,  23  N.  W.  Rep.  435,  53  Am.  Rep.  271.  In  this  case  it  appeared 
that  D,  a  traveling  salesman  in  the  employ  of  plaintiffs,  applied  to 
defendant's  baggage  agent  at  Red  Wing  on  Saturday,  March  1, 1884,  to 
have  three  trunks  checked  to  Hastings,  which  was  done,  and  three  checks 
delivered  to  D.  The  train  reached  Hastings  that  evening  about  9  o'clock, 
the  three  trunks  were  put  off  there  upon  the  platform,  and  were  subse- 
quently placed  in  the  baggage  room  of  the  depot.  D  did  not  stop  at 
Hastings,  but  went  on  to  Minneapolis.  The  next  day  he  returned  to 
Hastings,  reaching  there  about  2  o'clock  in  the  afternoon,  and  went  to 
a  hotel.  He  made  no  effort  to  get  his  trunks,  although  he  could  easily 
have  done  so  had  he  desired.  Monday  morning  about  3  o'clock  they  were 
consumed  in  a  fire,  not  happening  by  any  negligence  of  defendant  or 
its  employees,  which  destroyed  the  depot  and  its  contents.  The  plain- 
tiff who  owned  the  trunks  brought  suit  against  the  company  to  recover 
for  their  destruction.  Held%  that  at  the  time  of  the  fire  the  company 
held  the  trunks  merely  as  a  bailee  for  hire,  or  warehouseman,  and  that, 
the  fire  being  accidental,  it  was  not  responsible  for  the  loss  of  the  bag- 
gage. 

A  passenger  arrived  after  eleven  o'clock  at  night  at  a  station  where 
there  were  no  conveyances  running,  the  nearest  being  a  mile  distant, 
and  left  his  baggage,  which  he  saw  on  the  platform,  in  the  possession 
of  the  railway  company,  and  it  was  destroyed  by  fire  in  the  warehouse 
of  the  company  on  the  same  night  at  one  o'clock.  Held,  that  such  pas- 
senger had  a  reasonable  time  in  which  to  receive  and  remove  the  bag- 
gage, and  the  fact  that  there  were  no  vehicles  running  by  which  he 
could  remove  it,  did  not  extend  the  time  in  which  he  should  call  for  it 
on  the  following  morning.  Kansas  City,  etc.,  R.  Co.  v.  McGahey  (Ark.), 
38  S.  W.  Rep.  659. 

Where  a  passenger  fails  to  call  for  a  trunk  which  has  been  checked  on 
a  railroad,  until  the  day  after  his  arrival  at  his  destination,  such  delay 
under  ordinary  circumstances  is  unreasonable,  and  relieves  the  carrier 
of  his  responsibility  as  such,  and  such  carrier  is  held  to  assume  the 
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duties  of  a  warehouseman  thereafter.  Wiegand  v.  Central  R.  Co.  of  New 
Jersey  (Pa.),  5  Am.  A  Eng.  R.  Cas.,  N.  S.,  61 ;  Wiegand  v.  Central  R. 
Co.  (C.  C.)t  75  Fed.  Rep.  370. 

Plaintiff  sued  for  baggage  burned  in  a  baggage  room.  The  railroad 
set  up  the  defense  that  the  baggage  was  safely  carried  to  its  destination, 
and  not  being  called  for  was  stored,  and  was  there  destroyed"  by  fire 
without  fault  on  their  part.  Plaintiff  replied  that  his  passage  had  been 
orer  several  lines ;  that  while  on  an  intermediate  line  he  was  informed 
that  his  baggage  was  not  on  the  same  train  as  himself ;  that  on  reach- 
ing his  destination  at  defendant's  station  he  looked  in  defendant's  bag- 
gage car,  and  not  seeing  his  baggage  went  away  without  calling  for  it ; 
and  that  he  called  the  next  day  but  was  told  that  it  had  been  destroyed. 
Held,  that  the  replication  was  bad  on  demurrer.  Brown  v.  Canadian 
Pac  R.  Co.  (Can.),  3  Man.  496. 

Where  a  passenger  leaves  his  baggage  at  the  station  until  the  follow- 
ing morning,  for  no  other  reason  than  that  his  cabman  could  not  con- 
Teniently  carry  it,  it  is  not  taking  it  away  within  the  reasonable  time 
required  by  law  ;  and  in  the  meantime  the  liability  of  the  company  will 
be  only  that  of  a  bailee.  Vineberg  v.  Grand  Trunk  R.  Co.,  27  Am.  A 
Eng.  R.  Cas.  271, 13  Ont.  App.  93. 

Where  a  passenger  with  baggage  arrives  at  a  railroad  station,  and  for 
his  own  convenience  leaves  his  baggage  at  the  station  overnight,  the 
railroad  company  is  no  longer  liable  as  a  common  carrier,  and  if  the 
baggage  i*  destroyed  by  accidental  fire,  without  the  company's  fault, 
the  company  is  not  liable  therefor.  Ross  v.  Missouri,  K.  A  T.  R.  Co.,  4 
Mo.  App.  582. 

A  railroad  company  was  only  liable  as  a  warehouseman  for  baggage, 
which  arrived  at  its  destination  at  9  o'clock  at  night,  was  left  by  the 
passenger,  and  was  stored  by  the  carrier  for  the  night.  I^ewis  v.  L.  E. 
A  St  L.  R.  Co.,  13  Ky.  Law  Rep.  144. 

The  owner  of  a  valise  which  had  been  transported  as  baggage  allowed 
it  to  remain  in  the  company's  open  depot,  where  baggage  was  usually 
kept,  without  making  any  arrangement  for  it,  for  some  twenty- four 
hoars  before  calling  for  it,  and  in  the  meantime  it  was  stolen.  Held, 
that  the  liability  of  the  company  as  carrier  ceased  upon  the  arrival  of 
the  baggage,  and  that  therefore  it  was  only  liable  as  bailee.  Holdridge 
v.  Utica  A  B.  R.  R.  Co.,  56  Barb.  (N.  Y.)  191 ;  Roth  v.  Buffalo  A  St.  L. 
R.  Co.,  34  N.  Y.  548. 

From  afternoon  until  between  nine  and  ten  o'clock  of  the  next  day  is 
not  a  reasonable  time  for  a  passenger  to  delay  demanding  his  baggage 
at  the  place  of  destination.    Jacobs  v.  Tutt,  33  Fed.  Rep.  412. 

3.  Arrival  on  Sunday. — The  fact  that  a  passenger  arrives  at  his  destina- 
tion on  Sunday,  during  which  secular  labor  is  forbidden  by  law,  will 
not  excuse  him  for  not  calling  for  his  baggage  until  Monday.  Jones  v. 
Norwich  Transp.  Co.,  50  Barb.  (N.  Y.)  193. 

4.  From  Friday  Night  until  Monday.— From  Friday  night  until  the  fol- 
lowing Monday  morning  is  not  a  reasonable  time  to  leave  baggage  in 
the  company's  depot,  and  if  it  is  destroyed  in  the  meantime  the  company 
»  not  liable.  Watkins  v.  New  York  C.  A  H.  R.  R.  Co.,  16  N.  Y.  S.  R. 
592,  3  N.  Y.  Supp.  946. 

6.  Destruction  by  Fire  in  Warehouse  While  Passenger  Was  Using 
Stop-Over  Privilege. — When  a  passenger  on  board  a  steamboat  checks  his 
baggage  through  to  his  destination,  and,  he  having  taken  advantage  of 
hit  stop-over,  the  baggage  is  warehoused  subject  to  delivery  on  call  and 
presentation  of  check,  the  carrier  is  not  liable  for  its  loss  by  fire  while 
in  warehouse.  Laffrey  v.  Grummond,  37  Am.  A  Eng.  R.  Cas.  235,  74 
Mich.  186,  41  N.  W.  Rep.  894. 

6.  Baggage  Reaching  Destination  Ahead  of  Passenger.— When  a 
passenger  is  detained  en  route  by  sickness  causing  his  baggage  to  reach 
its  destination  ahead  of  him  and  the  baggage  is  placed  in  the  baggage 
room,  the  carrier  will  be  liable  thereafter  only  as  warehouseman.  Chi- 
cago, R.  I.  A  P.  R.  Co.  v.  Boyce,  73  111.  510. 
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V.  EFFECT  OF  AGREEMENTS  AS  TO  LEAVING  BAGGAGE  IN  CARRIER'S  CUSTODY. 

1.  Effect  of  Agreement  to  Allow  Baggage  to  Remain  in  Baggage  Room 
Overnight. — Where  the  agents  of  a  railroad  company  agree  that  bag- 
gage arriving  in  the  evening  may  remain  in  the  baggage-room  until  the 
following  morning,  it  remains  during  that  time  at  the  risk  of  the  com- 
pany.   Burgevin  v.  New  York  C.  &  H.  R.  R.  Co.,  23  N.  Y.  Supp.  415. 

2.  Effect  of  Station  Master's  Consent  to  Hold  Baggage.— The  liability 
of  a  common  carrier  is  terminated  after  a  reasonable  time  after  the 
arrival  of  baggage  at  its  place  of  destination ;  and  although,  if  the 
station  master  at  such  place  consents  to  hold  such  baggage  for  the  owner 
after  such  time,  the  carrier's  liability  continues.  Texas  &  P.  R.  Co.  v. 
Capps,  16  Am.  &  Eng.  R.  Cas.  118,  2  Tex.  App.  (Civ.  Cas.)  35. 

But,  in  Minor  v.  Chicago  &  N.  W.  R.  Co.,  19  Wis.  40,  where  it  appeared 
that  a  passenger's  baggage  was  delivered  to  him  at  the  end  of  his  jour- 
ney, but  afterward  he  asked  the  baggage  master,  as  a  matter  of  con- 
venience, to  keep  it  until  he  sent  for  it,  it  was  held  that  the  bailment 
being  gratuitous,  the  company  was  not  liable  for  its  subsequent  loss,  as 
common  carrier,  and  would  only  be  liable  at  all  for  gross  negligence. 

In  the  case  the  court  said  :  "It  appears  to  us  that  this  evidence  shows, 
beyond  all  question,  a  case  of  gratuitous  bailment.  The  respondent 
had  arrived  at  the  end  of  her  route.  Her  fellow  passenger  had  taken  the 
valise  from  the  cars  into  the  sitting  room.  The  baggage  was  under  her 
exclusive  control.  The  liability  of  the  company  had  ceased.  It  no 
longer  had  possession  of  the  baggage,  or  any  control  over  it,  until  it 
was  redelivered  to  the  baggage  master  to  be  kept  a  few  hours  in  the 
baggage  room  for  the  mere  convenience  of  the  owner.  The  liability  of 
the  company  for  the  safe  transportation  of  the  baggage  to  the  end  of  the 
route,  which  had  been  fully  discharged,  would  not  again  attach,  because, 
for  her  own  accommodation  and  convenience,  she  redelivered  her  valise 
to  the  agent  of  the  company  to  be  placed  in  the  baggage  room.  Suppose 
the  respondent  had  not  been  upon  the  train  at  all,  but  had  happened  at 
the  depot,  and  desired  the  baggage  master  to  take  her  valise  and  put  it 
in  the  baggage  room  and  keep  it  for  her  a  few  hours  until  she  should  send 
for  it, — would  not  the  liability  of  the  company  have  been  precisely  the 
same  it  is  now?  It  appears  to  us  that  it  would.  The  fact  that  the  re- 
spondent had  been  a  passenger  on  the  road  cannot  enlarge  the  liability 
of  the  company,  because  she  had  arrived  at  her  destination,  had  left  the 
cars,  and  taken  into  her  exclusive  possession  and  control  her  baggage, 
when  she  gave  it  back  to  the  agent  to  be  kept  for  her  own  convenience. 
See  Richards  v.  London,  B.  &  S.  R.  R.  Co.,  7  Com.  B.  839;  Butcher  v. 
London  &  S.  W.  R.  R.  Co.,  29  Eng.  L.  &  Kq.  347 ;  Cohen  v.  Frost,  2 
Duer335." 

And  a  lady  left  a  trunk  at  a  depot  till  she  was  ready  to  proceed  on 
her  journey,  or  until  she  called  for  it,  if  she  should  decide  not  to  go. 
Held,  that  the  liability  of  the  company,  at  most,  was  not  more  than  that 
of  a  gratuitous  bailee.  Little  Rock  &  Ft.  S.  R.  Co.  v.  Hunter,  18  Am. 
&  Eng.  R.  Cas.  527,  42  Ark.  200. 

3.  Effect  of  Baggage  Master's  Permission  to  Leave  Baggage. — Plain- 
tiff was  a  passenger  upon  defendant's  road  from  R.  to  P.,  having  the  usual 
check  for  her  baggage.  On  arriving  at  P.  she  informed  the  baggage 
master  at  the  station  that  she  desired  to  leave  her  trunk  for  a  few  days. 
The  baggage  master  replied  that  he  was  not  allowed  to  and  could  not 
keep  baggage  with  the  checks  on,  but  that  if  she  gave  up  her  check  the 
baggage  would  be  perfectly  safe.  This  she  did,  and  the  trunk  was  left. 
It  was  consequently  delivered  to  one  falsely  claiming  authority  to  receive 
it.  In  an  action  to  recover  the  value  of  the  trunk  and  contents,  heldy 
that  the  declaration  of  defendant's  agent  was,  in  substance,  a  notifi- 
cation to  plaintiff  that  he  was  without  power  to  continue  in  force  the 
obligation  of  the  company  in  respect  to  the  baggage  indicated  by  the 
clerk ;  that  the  surrender  of  the  clerk  was,  in  effect,  an  admission  of 
the  performance  of  that  obligation,  i.  *.,  the  safe  arrival  and  delivery  of 
the  baggage  ;  that  in  the  absence  of  evidence  tending  to  show  that  the 
agent  had  power  thereafter  to  bind  the  company  by  a  new  agreement,  or 
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that  it  had  acquiesced  in  the  exercise  by  him  of  such  power,  and  it 
appearing*  that  it  was  in  clear  violation  of  the  regulation  of  the  company, 
defendant  could  not  be  held  liable ;  and  that  the  submission  to  the  jury 
of  the  question  as  to  the  authority  of  the  agent  was  error.  Mattison  v. 
New  York  C.  R.  Co.,  57  N.  Y.  552. 

But,  in  Matteson  v.  New  York  C.  &  H.  R.  R.  Co.,  76  N.  Y.  381,  distin- 
guishing  Mattison  v.  New  York  C.  R.  Co.,  supra,  where  it  appeared 
that  a  lady  on  arriving'  at  the  end  of  her  journey  delivered  her  baggage 
checks  to  the  company's  agent,  with  his  assurance  that  her  trunks  would 
be  just  as  safe  without  the  checks  as  with  them  ;  that  a  few  days  later, 
when  the  trunks  were  called  for,  they  could  not  be  found ;  and  that 
the  baggage  master  was  prohibited  from  thus  keeping  baggage.  It 
was  held  in  an  action  to  recover  for  their  loss,  that  the  question  as  to 
whether  there  was  a  delivery  to  the  owner  was  for  the  jury. 

4.  Failure  to  Remove  Baggage  Because  of  Baggage  Master's 
Absence. — A  lady  was  prevented  from  taking  her  baggage  with  her  at 
the  end  of  her  journey  by  the  baggage  master  placing  it  in  the  baggage 
room  and  immediately  leaving.  Some  three  hours  afterward  she  sent 
her  son  for  the  baggage,  who,  not  finding  the  baggage  master  in, 
hunted  him  up,  delivered  the  checks,  and  the  baggage  was  drawn  to 
the  front  door ;  but  meanwhile  the  hack  retained  to  remove  the  baggage 
had  gone  away  and  no  other  could  be  procured  that  day,  and  the  baggage 
was  left  in  charge  of  the  baggage  master.  During  the  night  it  was 
broken  open  and  the  contents  were  stolen.  Held,  that  the  company's 
liability  as  common  carrier  had  not  terminated,  and  that  it  was  liable. 
Dtninny  v.  New  York  &  N.  H.  R.  Co.,  49  N.  Y.  546,  4  Am.  Ry.  Rep. 
457. 

6.  Effect  of  Lame  Passenger's  Inability  to  Carry  His  Baggage  and 
Baggage  Master's  Consent  to  Its  Being  Left. — Where  a  passenger  is  lame 
and  cannot  carry  his  baggage,  but  arranges  with  the  baggage  master 
to  leave  it  until  sent  for,  the  liability  of  the  company  continues  as  com- 
mon carrier  until  he  sends  for  it.  Curtis  v.  Avon,  G.  &  Mt.  M.  R.  Co., 
49  Barb.  (N.  Y.)  148. 

6.  Holding  Baggage  Overnight  for  Connecting  Line. — The  plaintiff 
was  going  by  railway  from  Burlington  to  East  Dorset.  From  Burling- 
ton to  Rutland  he  would  go  by  the  Rutland  &  Burlington  Railroad  (the 
defendants'  company) ;  from  Rutland  to  East  Dorset  by  the  Western 
Vermont  Railroad.  It  did  not  appear  that  these  roads  formed  a  contin- 
uous and  connected  line.  The  plaintiff  had  his  box  marked  for  Rutland, 
and  paid  for  his  passage  only  to  Rutland.  He  arrived  at  Rutland  at 
half-past  eleven  at  night.  His  box  was  put  upon  the  platform,  and  the 
man  who  handled  and  took  charge  of  the  baggage  there  put  the  box, 
with  other  boxes  and  trunks,  on  a  wheelbarrow.  The  plaintiff  asked  the 
man  at  what  hour  in  the  morning  the  cars  would  go  to  East  Dorset. 
He  replied,  "At  half-past  five  o'clock."  The  plaintiff  then  asked  the 
man  if  his  box  would  be  safe  till  morning.  The  reply  was,  "It  will  be 
safe."  The  man  then  started  with  the  wheelbarrow,  and  went  to  a 
baggage  room  in  the  depot,  into  which  he  put  the  box  and  other  bag- 
gage, and  locked  up  the  room.  In  the  morning,  at  about  five  o'clock, 
the  plaintiff  called  for  his  box,  and  it  could  not  be  found,  the  baggage 
master  saying  that  it  had  probably  been  taken  on  the  four  o'clock  train 
that  had  left  Rutland  that  morning  for  Bellows  Falls.  It  was  held  that 
the  defendant  was  liable  as  a  common  carrier  for  the  loss  of  the  bag- 
gage.   Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646. 

7.  Leaving  Baggage  in  Agent's  Custody  after  Delivery  to  Passenger. 
—Where  a  passenger  tells  a  station  porter  that  he  will  leave  his  lug- 
gage at  the  station  for  a  short  time  and  then  send  for  it,  and  the  porter 
replies  that  he  will  take  care  of  it,  this  amounts  to  a  delivery  of  the 
l^gage  by  the  company  and  a  redelivery  by  the  passenger  to  the  porter 
as  his  agent ;  accordingly  the  company  is  not  liable  for  the  loss  of  such 
lflggage.  Hodkinson  v.  London  &  N.  W.  R.  Co.,  L.  R.  15  Q.  B.  D.  228, 
32  W.  R.  662,  5  Ry.  &  C.  T.  Cas.  IX. 
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Miller  v.  King  et  al. 

{Court  of  Appeals  of  New  York,  April  4, 190/.) 

[59  N.  E.  Rep.  1114.] 

Ejection  of  Passengers — Damages — Instructions.* — Plaintiff,  by  mis- 
take of  a  station  agent,  boarded  a  train  which  did  not  stop  at  the  place 
indicated  by  the  ticket.  The  conductor  stopped  the  train  on  discover- 
ing the  error,  and  ordered  plaintiff  to  leave.  Held,  in  an  action  to  re- 
cover damages  for  breach  of  contract  of  carriage,  a  charge  that,  "if 
there  had  been  any  circumstance  of  unnecessary  humiliation  or  indig- 
nity, it  would  have  been  an  item  of  charges,"  is  not  erroneous,  where 
the  expression  was  evidently  used,  as  shown  by  other  parts  of  the 
charge,  to  differentiate  cases  of  such  character  from  the  case  at  bar. 

Same — Same — Same. — An  instruction  that  plaintiff's  damages  were 
limited  to  the  cost  of  procuring  transportation  from  the  place  where 
he  was  ejected  from  the  train  to  the  place  indicated  by  his  ticket  is 
properly  refused  as  to  general,  and  not  showing  whether  it  referred  to 
transportation  by  rail  or  by  some  other  means. 

Appeal  from  supreme  court,  appellate  division,  Second  de- 
partment. 

Action  by  George  Miller  against  John  King  and  others,  re- 
ceivers of  the  New  York,  Lake  Erie  &  Western  Railroad 
Company.  From  a  judgment  of  the  appellee  division  affirm- 
ing a  judgment  in  favor  of  plaintiff  and  an  order  denying  a 
new  trial  (58  N.  Y.  Supp.  1145),  defendants  appeal.     Affirmed. 

This  action  was  brought  to  recover  damages  against  a  rail- 
road company  for  a  breach  of  contract  of  carriage.  It  ap- 
peared on  the  trial  that  the  plaintiff,  after  being  informed  by 
one  of  defendant's  ticket  agents  that  a  certain  train  stopped 
at  a  station  to  which  he  desired  to  go,  purchased  a  ticket, 
and  boarded  the  train ;  that  the  ticket  was  thereafter  exam- 
ined, punched,  and  returned  by  a  conductor  who  left  the 
train  at  an  intermediate  station,  another  conductor  taking  his 
place,  who,  upon  examining  plaintiff's  ticket,  informed  him 
that  the  train  did  not  stop  at  the  station  named,  and  that  he 
must  get  off;  that,  the  train  being  stopped,  plaintiff  alighted, 
and  was  compelled  to  walk  a  distance  of  three  miles  over 
muddy  roads  to  his  place  of  destination. 

Henry  Bacon  and  Joseph  Merritt,  for  appellants. 
John  W.  Lyon,  for  respondent. 

WERNER,  J.  The  record  presented  upon  this  appeal  ren- 
ders it  unnecessary  to  review  the  history  of  the  protracted 
litigation,  which  has  resulted  in  five  trials  and  as  many  ap- 
peals. It  is  evident  that  the  action  was  commenced  and  first 
tried  upon  the  theory  that  the  plaintiff  was  wrongfully  ejected 
from  one  of  the  trains  of  the  railroad  company  represented 
by  the  defendants  as  receivers,  and  claimed  to  be  entitled  to 
recover  not  merely  the  damages  for  the  breach  of  the  contract 
of  carriage,  but  compensatory  damages  predicated  upon  the 
alleged  indignity  and   inconvenience  to  which  the  plaintiff 

*As  to  what  are  the  elements  of  the  damages  recoverable  for  the 
wrongful  ejection  of  a  passenger,  see  Louisville  &  N.  R.  Co.  v.  Hine 
(Ala.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  382,  and  notes,  391  et  seq. 
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claimed  to  have  been  subjected.  Without  following  in  detail 
the  evolution  from  this  theory  to  the  one  adopted  upon  the 
last  trial  it  is  sufficient  to  say  that,  as  the  case  now  stands,  it 
presents  simply  the  question  of  damages  for  breach  of  the 
contract  of  carriage  which  existed  between  the  plaintiff  and 
the  New  York,  Lake  Erie  &  Western  Railroad  Company. 
The  case  was  submitted  to  the  jury  upon  a  charge  entirely  con- 
sistent with  this  theory.  The  plaintiff  recovered  a  verdict  for 
$200.  Upon  a  motion  by  the  defendants  to  set  aside  this 
verdict  as  excessive,  that  relief  was  granted,  unless  the  plain- 
tiff should  stipulate  to  reduce  the  recovery  to  $50,  in  which 
event  the  motion  was  denied.  Such  a  stipulation  was  made 
by  the  plaintiff,  and  the  judgment  entered  thereon  was  unani- 
mously affirmed  by  the  appellate  division. 

Under  these  circumstances,  and  in  the  absence  of  good  ex- 
ceptions to  the  reception  or  exclusion  of  evidence,  nothing 
survives  the  unanimous  affirmance  except  the  questions  which 
arise  upon  the  charge  to  the  iury.  The  defendants  excepted 
to  the  suggestion  of  the  trial  judge  in  his  charge  to  the  jury  that, 
"if  there  had  been  any  circumstances  of  unnecessary  humilia- 
tion or  indignity,  it  would  be  an  item  of  damage. ' '  We  do  not 
think  that  this  furnished  good  ground  for  exception.  The 
statement  referred  to  must  be  read  in  connection  with  the 
context  of  the  charge.  The  learned  trial  justice  seems  to 
have  used  this  expression  for  the  purpose  of  differentiating 
cases  of  the  character  alluded  to  from  the  case  at  bar.  The 
concluding  portion  of  the  sentence,  a  part  of  which  has  been 
quoted,  contains  these  words:  "But  I  do  not  see  where  there 
was  anything  in  the  act  of  the  conductor  other  than  that  re- 
quired of  him  by  the  rules  of  the  company  and  his  performance 
of  his  duty. ' '  And  iust  before  this  the  justice  had  said :  *  *  The 
conductor  stopped  his  train  in  the  Port  Jervis  yard,  and  al- 
lowed the  plaintiff  to  get  off.  He  did  not  take  hold  of  him ; 
he  did  not  use  any  force ;  and  I' do  not  understand  that  he 
was  subjected  to  any  humiliation  or  indignity." 

The  only  remaining  question  arises  upon  defendants'  excep- 
tion to  the  court's  refusal  to  charge  "that  the  plaintiff  in  this 
case  is  limited,  if  they  find  that  there  was  such  a  contract,  to 
the  cost  of  procuring  transportation  from  Port  Jervis  to  Spar- 
rowbush. ' '  This  request  was  too  general  in  its  terms.  It  may 
have  referred  to  transportation  by  railroad  or  by  other  means. 
We  are  not  advised  which.  As  this  suggestion  disposes  of  the 
exception,  it  is  not  necessary  to  discuss  other  grounds  of  al- 
leged insufficiency. 

None  of  the  exceptions  to  rulings  on  the  admission  or  ex- 
clusion of  evidence  is  discussed  by  the  learned  counsel  for  the 
appellant,  nor  are  any  of  them  sufficient  to  require  or  justify  a 
reversal  of  the  judgment  herein.  The  judgment  should  be 
affirmed,  with  costs. 

PARKER,  C.  L,  and  GRAY,  O'BRIEN,  HAIGHT,  and 
LANDON,  JJ.,  concur.     CULLEN,  J.,  not  sitting. 

Judgment  affirmed. 
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Reimer  v.  New  York,  N.  H.  &  H.  R.  Co. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Fed.  27, 190 1.) 

[59  N.  E.  Rep.  671.] 

Personal  Injury — Contributory  Negligence — Railroad  Station.* — At  a 
place  where  defendant's  railroad  had  been  elevated,  and  a  station  built 
on  one  side  of  the  tracks,  approached  by  flights  of  steps,  and  a  wall  and 
steps  were  being"  constructed  on  the  other  side  of  the  tracks,  preparatory 
to  construction  of  a  station  there,  plaintiff,  a  stranger,  without  making 
auy  inquiries  as  to  how  to  get  to  the  station,  started  up  the  unfinished 
steps  at  about  8  o'clock  in  the  evening,  though  she  saw  there  was  no 
constructed  walk  from  the  street  to  the  steps,  but  only  a  little  beaten 
path  through  the  mud,  and  though  close  to  the  steps  were  piles  of 
broken  stone,  a  derrick,  and  other  evidences  that  work  was  going  on, 
and  an  arc  light  across  the  street  lighted  up  the  place  about  the  steps. 
From  the  top  of  the  steps  she  fell.  Held  that,  even  if  defendant  was 
negligent,  there  was  nothing  to  warrant  a  finding  that  plaintiff  was  in 
the  exercise  of  due  care. 

Exceptions  from  superior  court,  Suffolk  county;  John  H. 
Hardy,  Judge. 

Action  by  Emma  Reimer  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  The  court  ruled  that,  on 
the  evidence,  plaintiff  could  not  recover,  and  she  excepts. 
Exceptions  overruled. 

J.  J.  Feely,  for  plaintiff. 

Chas.  F.  Choate,  Jr.,  for  defendant. 

KNOWLTON,  J.  The  plaintiff  was  injured  near  the  de- 
fendant's station  at  Forest  Hills.  The  defendant  was  then 
engaged,  under  the  authority  of  the  statute,  in  elevating  its 
railroad  tracks  from  Boston  to  a  point  beyond  Forest  Hills. 
The  railroad  had  been  elevated  at  this  point  18  or  20  feet. 
The  old  station  had  been  on  the  east  side  of  the  tracks,  on  a 
level  with  Washington  street,  and  had  never  been  approached 
by  going  up  a  flight  of  steps.  %A  new  station  had  been  finished 
on  the  west  side  of  the  railroad,  approached  by  two  flights 
of  steps,  to  which  there  was  access  from  adjacent  streets. 
Work  was  goine  on  in  the  construction  of  a  wall  on  the  east 
side  of  the  railroad,  preparatory  to  the  construction  of  a  station 
on  that  side.  A  flight  of  stone  steps  was  in  process  of  con- 
struction, designed  to  lead  to  the  top  of  the  wall,  at  a  consid- 
erable distance  from  the  site  of  the  station,  and  the  steps  were 
laid  to  within  3  or  4  feet  of  the  top.  The  accident  happened 
at  a  little  before  8  o'clock  in  the  evening.  Two  or  3  feet  out 
from  the  lower  step  a  large  derrick  was  set,  operated  by  a  steam 
engine  near  by;  and  the  boom,  8  or  10  inches  square,  was  left 
resting  over  the  steps,  near  the  outer  edge  of  them,  extending 
nearly  to  the  top.  There  was  an  electric  arc  light  directly 
across  the  street  from  the  foot  of  the  steps,  which  lighted  the 
steps  considerably.  Many  men  were  employed  there  daily, 
and  in  close  proximity  to  the  steps  were  piles  of  broken  stone, 

♦See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  671  et  sea. 
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a  mortar  bed,  rubbish,  and  other  evidences  that  work  was 
going  on  there.  On  the  opposite  side  of  Washington  street 
there  was  a  paved  walk,  and  there  was  no  cross  walk  or  flag- 
ging or  constructed  path  across  the  street  near  the  steps.  All 
this  was  uncontradicted.  The  plaintiff  was  16  years  of  age, 
and  by  occupation  a  stenographer.  She  had  lived  in  South 
Boston  all  her  life,  and  had  been  accustomed  to  go  about  and 
see  those  things  which  are  visible  to  ordinary  observers.  She 
and  her  sister  and  her  sister's  husband  and  another  young 
man  came  by  an  electric  car  from  Norwood  to  Forest  Hills, 
on  their  way  to  Boston,  where  they  intended  to  visit  a  theater. 
The  evidence  tends  to  show  that  they  thought  they  were  late, 
and  were  hastening:  to  take  a  train  on  the  defendant's  rail- 
road. She  testified  that  the  street  opposite  to  the  steps  was 
all  muddy,  and  that  there  was  a  little  beaten  path  there,  made 
by  walking, — "a  little  beaten  path  through  the  mud."  It  was 
agreed  that  after  crossing  the  street  the  distance  to  the  steps 
was  25  feet.  She  testified  further  that  she  looked  and  saw 
the  stairs  in  front  of  her,  but  saw  nothing  else.  There  was 
no  constructed  path  there  that  looked  like  station  grounds. 
There  was  no  station  platform  constructed,  nor  any  lamps 
such  as  you  ordinarily  see  on  a  station  platform.  She  de- 
scribed something  that  ran  up  the  steps,  about  6  or  8  inches 
in  diameter.  "It  extended  alone  the  side  of  the  stairs  way  up 
from  the  bottom  to  the  top.  It  was  setting  up  a  little  from 
the  steps,  perhaps  three  or  four  feet. ' '  She  did  not  know  what 
it  was,  but  said  she  thought  it  was  a  hand  rail.  The  unfinished 
wall  had  been  constructed  to  about  the  same  height  as  the 
steps.  The  plaintiff,  who  was  the  foremost  of  the  party,  went 
op  to  the  top  of  the  steps,  and  fell  a  considerable  distance  on 
the  other  side  of  the  wall.  She  was  not  a  passenger  on  the 
railroad,  for  she  had  not  entered  into  a  contract  with  the  de- 
fendant, nor  reached  a  place  intended  to  be  used  by  passengers, 
either  in  waiting  for  trains  or  in  approaching  the  station.  It 
is  difficult  to  see  how  there  was  any  evidence  of  negligence 
on  the  part  of  the  defendant.  The  defendant  owed  her  no  duty, 
unless  there  was  an  implied  invitation  to  her  to  approach  by 
that  way  when  she  wished  to  take  a  train.  The  unfinished 
steps  were  the  only  feature  of  the  situation  which  looked  to  the 
possibility  of  an  approach  in  that  place,  and,  when  they  were 
taken  in  connection  with  their  surroundings,  it  is  hard  to  dis- 
cover any  evidence  of  an  invitation  on  the  part  of  the  defend- 
ant to  pass  over  them.  But,  without  deciding  the  question 
whether  there  was  any  evidence  of  negligence  on  the  part  of 
the  defendant,  we  are  of  opinion  that  the  plaintiff  introduced 
no  evidence  of  due  care  on  her  own  part.  She  never  had  been 
in  Forest  Hills  before,  and  although  there  were  stores  on  the 
easterly  side  of  Washington  street,  and  people  on  the  side- 
walk, she  made  no  inquiries  as  to  how  to  get  to  the  station, 
and  did  not  look  about  to  see  if  there  was  any  other  way  to 
go  there.     She  did  not  see  any  building  there  that  looked  like 
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a  station.  She  did  not  see  any  sign  reading,  "  Forest  Hills 
Station."  She  did  not  see  any  persons  going  before  her  in 
that  direction,  nor  any  persons  coming:  from  that  direction. 
She  saw  that  there  was  no  cross  walk  leading  across  the  street, 
— only  a  beaten  path  through  the  mud, — and  that  there  was 
no  constructed  walk  from  the  street  to  the  steps,  such  as  is 
usually  found  on  station  grounds.  According  to  the  testimony 
of  everybody,  she  must  have  passed  within  two  or  three  feet 
of  the  large  derrick  which  stood  by  the  foot  of  the  steps,  and 
she  passed  up  alongside  of  the  boom  of  the  derrick,  but  she 
made  no  examination  to  see  what  it  was.  Although  the  night 
was  dark,  she  testified  that  there  was  an  arc  light  across 
the  street  opposite  to  the  steps,  and  there  was  testimony  of 
many  witnesses  that  it  lighted  up  the  place  about  the  steps. 
There  was  no  evidence  that  either  of  the  plaintiff's  companions 
had  any  knowledge  or  gave  her  any  information  which  should 
have  made  her  believe  that  this  was  a  way  prepared  for  the 
use  of  passengers.  Lawrence  Tisdale,  the  only  one  of  them 
who  had  ever  been  there  before,  had  known  for  two  or  three 
months  that  they  were  making  changes  there  and  raising  the 
track.  He  saw  the  derrick,  and  when  they  were  going  up  the 
steps  he  did  not  suppose  they  were  going  to  the  old  station. 
He  did  not  see  any  station  or  any  building.  We  are  of  opinion 
that  there  was  no  evidence  which  would  warrant  the  jury  in 
finding  that  the  plaintiff  was  in  the  exercise  of  due  care  at 
the  time  of  the  accident.     Exceptions  overruled. 


Louisville  &  N.  R.  Co.  v.  Morris. 

{Court  of  Appeals  of  Kentucky,  May  22 ,  /go/.) 
[62  S.  W.  Rep.  1012.] 

Carriers — Jerking  of  Train — Injury  to  Passenger  on  Platform — 
Announcement  of  Station.*— The  jerking  of  a  train  incident  to  the  in- 
crease of  its  speed  after  the  speed  has  been  slackened  in  crossing-  a 
bridge  was  not  negligence,  as  to  a  passenger  standing  on  the  platform 
of  a  car,  when  there  was  at  least  standing  room  inside  the  car ;  and  the 
fact  that  a  station  had  been  announced  does  not  render  the  carrier 
liable  for  an  injury  to  the  passenger  from  being  thus  thrown  from  the 
platform,  as  the  passenger  had  no  right  to  assume,  from  such  an 
announcement,  that  the  station  had  been  reached. 

Appeal  from  circuit  court,  Jefferson  county,  law  and  equity 
division. 

"Not  to  be  officially  reported.' ' 

Action  by  Elijah  Morris  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

*E*or  extensive  note  on  contributory   negligence  of  passengers   in 
riding-  on  platform  of  moving  car,  see  14  Am.   &  Eng.  R.  Cas.,  N.  S., 
!  332  etseq. 
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Lyttleton  Cooke,  B.  D.  Warfield,  and  Edward  W.  Hines, 
for  appellant. 
R.  C.  &  John  J.  Davis,  for  appellee. 

PAYNTER,  C.  J.  On  the  29th  day  of  May,  1897,  the  ap- 
pellee, Morris  took  passage  on  the  appellant's  train  at  Benson 
for  Frankfort.  He  was  a  colored  man,  and  entered  the  car 
provided  for  colored  passengers.  He  took  a  seat,  afterward- 
left  it  to  get  a  drink  of  water,  and  on  his  return  found  it  occus 
pied  by  another.  There  being  no  other  seat  in  the  car,  he 
stood  in  the  aisle  until  the  train  reached  the  bridge  which 
crosses  the  Kentucky  river  at  Frankfort.  When  the  train  got 
near  the  bridge  it  slowed  up,  and  crossed  it  at  a  reduced  rate 
of  speed.  According  to  his  testimony,  while  on  the  bridge  the 
conductor  or  some  one  else  connected  with  {he  train  called 
out,  " Frankfort.' '  He  also  testified  that  the  train  had  nearly 
stopped;  that  he  thought  it  was  at  the  depot;  that  he  walked 
out  on  the  platform,  and  found  that  it  was  still  moving,  and 
leaned  back  against  the  platform  (presumably  meaning  the 
railing  around  the  platform  on  the  car) ;  that  it  was  moving 
on  slowly,  gave  a  sudden  snatch,  went  faster,  and  he  fell  be- 
tween the  car,  receiving  an*  injury  which  resulted  in  the  loss 
of  his  foot.  The  evidence  offered  on  behalf  of  the  appellee  did 
not  add  to  the  strength  of  the  case  which  he  had  made  by  his 
own  testimony.  It  simply  tended  to  support  his  statements. 
The  question  arises,  did  the  evidence  tend  to  support  a  cause 
of  action,  or  make  out  a  case  to  be  submitted  to  a  jury?  In 
our  opinion,  there  was  not  a  scintilla  of  testimony  establishing 
negligence  upon  the  part  of  the  appellant.  It  was  the  duty  of 
the  conductor  or  some  one  else  connected  with  the  train  to 
announce  Frankfort  as  the  next  station  at  which  the  train 
would  stop;  and  it  certainly  cannot  be  said  to  have  been 
prematurely  done,  as  the  train  had  entered  within  the  limits 
of  the  city.  While  the  appellee  did  not  have  a  seat  in  the 
car,  still,  from  his  own  testimony,  there  was  standing  room 
on  the  inside,  and  there  was  no  occasion  for  him  to  go  upon 
the  platform.  The  object  of  the  announcement  of  the  station 
is  to  give  the  passengers  an  opportunity  to  prepare  to  leave 
the  train  on  its  arrival  at  the  station.  This  court  has  held 
that  it  is  the  duty  of  a  railroad  company  to  afford  passengers 
a  reasonable  time  in  which  to  alight  from  a  train  after  its  ar- 
rival at  the  station.  The  company  had  nothing  to  do  with  the 
presence  of  the  appellee  on  the  platform ;  neither  is  there  any 
evidence  to  show  that  any  of  its  agents  knew  that  he  was 
standing  there. 

Was  it  negligence  on  the  part  of  those  in  charge  of  the  train 
to  slacken  its  speed  as  it  crossed  the  bridge,  and.  as  it  was 
leaving,  to  increase  it?  There  was  no  evidence  offered  upon 
this  question  on  behalf  of  the  appellee.  Certainly  those  in 
charge  of  a  train,  when  they  deem  it  proper  to  do  so,  have  the 
right  to  slacken  its  speed,  and,  when  necessary,  to  increase 
it    The  right  and  duty  of  those  in  charge  of  a  train  to  thus 
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regelate  its  speed  is  beyond  question.  It  certainly  is  not  an 
act  of  negligence  to  run  slowly  over  a  bridge ;  neither  is  it  an 
act  of  negligence,  as  it  leaves  the  bridge,  to  increase  its  speed. 
It  would  be  alike  for  the  protection  of  the  property  of  the 
company  and  the  lives  of  the  passengers  to  cross  a  bridge  at 
a  slower  rate  of  speed  than  it  would  pass  along  its  track  at 
other  places  on  the  road.  If  the  railroad  company  desired  to 
transport  the  traveling  public  expeditiously  and  maintain  a 
schedule,  it  would  be  a  part  of  wisdom  and  in  the  interest  of 
the  public  to  increase  the  speed  of  a  train  after  passing  over 
a  bridge.  It  is  said  that  the  train  started  suddenly.  It  is 
a  matter  of  common  knowledge  that,  in  the  moment  of  trains, 
if  the  speed  is  slackened  and  then  increased  there  would  nec- 
essarily be  a  sudden  movement  forward,  resulting  from  taking 
up  the  slack  in  the  train.  In  an  effort  to  accelerate  its  move- 
ment, this  must  necessarily  follow.  When  one  enters  a  train, 
he  is  bound  to  know  that  the  very  thing  described  by  the 
appellee  as  to  its  movement  is  likely  to  happen  at  any  time. 
If  he  voluntarily  puts  himself  upon  the  platform  of  a  car,  and 
is  thus  thrown  from  it  by  reason  of  jerks  and  sudden  move- 
ments that  are  necessarily  given,  in  hauling  trains  over  roads, 
he  must  suffer  the  consequences  of  his  act,  without  compensa- 
tion in  damages  for  the  injuries  he  may  have  sustained 
thereby.  From  the  position  the  engineer  occupies,  it  is 
almost  impossible  for  him  to  know  when  a  passenger  may  be 
standing  upon  a  platform  and  occupying  a  perilous  position. 
No  one  testified  that  the  sudden  movement  forward  was 
unnecessary,  unusual,  or  the  result  of  negligence;  nor  was 
any  evidence  introduced  tending  to  show  such  was  the  case. 
Our  conclusion  is  that  no  testimony  was  offered  by  the 
appellee  which  tended  in  the  slightest  degree  to  show  that  the 
injury  which  he  received  was  the  result  of  the  negligence  of 
the  appellant's  servants  in  charge  of  the  train.  There  being 
no  testimony  introduced  by  him  tending  to  show  that  his 
injury  resulted  from  the  negligence  of  the  appellant,  the 
court  should  have  given  the  jury  a  peremptory  instruction  to 
find  for  it.  The  instructions  which  the  court  gave  the  jury 
were  improper.  The  former  opinion  delivered  herein  is  with- 
drawn. The  judgment  is  reversed  for  proceedings  consistent 
with  this  opinion. 


Church  v.  Minneapolis  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  South  Dakota,  May  4, 1901.) 

[85  N.  W.  Rep.  1001.] 

Carriers — Interstate  Commerce— Unlawful  Discrimination — Contract 
— Legality.* — 24  Stat.  379,  declares  that,  if  any  common  carrier  shall 

♦See  generally,  9  Cent.  Dig.  Col.  83  et  seq.;  6  Rap.  &  Mack's  Dig.  19 
et  seq. ;  17  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  135. 
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receive  from  any  person  a  greater  or  less  compensation  for  any  service 
rendered  than  it  receives  from  others  for  a  like  service,  such  carrier 
shall  be  guilty  of  unjust  discrimination,  which  is  declared  to  be  unlaw- 
ful. Held,  that  where  plaintiff  sued  a  railroad  company  to  recover  cer- 
tain chattels  without  first  paying  freight  charges  thereon  according  to 
the  company's  published  schedule,  and  plaintiff  claimed  that  an  agree- 
ment whereby  transportation  charges  were  to  be  less  than  the  pub- 
lished schedule,  there  could  be  no  recovery,  such  contract  being  unlaw- 
ful as  to  both  parties. 

Appeal  from  circuit  court,  Codington  county;  A.  N.  Camp- 
bell, Judge. 

Action  by  C.  M.  Church  against  the  Minneapolis  &  St. 
Louis  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Albert  E.  Clark  and  George  W.  Case,  for  appellant. 

FULLER,  P.  J.  This  action,  to  recover  the  possession  of 
certain  so-called  "emigrant  movables' '  without  first  paying 
reasonable  freight  charges  according  to  the  published  schedules, 
and  as  specified  in  a  written  contract  duly  executed  by  the 
parties,  resulted  in  a  judgment  for  plaintiff,  and  defendant 
appeals. 

The  property  in  question  was  transported  in  two  cars  from 
Minneapolis,  Minn.,  to  Watertown,  S.  D.,  and,  notwithstand- 
ing the  written  contract  to  pay  $30  per  car,  respondent  was 
permitted,  over  a  valid  objection,  to  testify  that,  according 
to  a  contemporaneous  oral  agreement,  the  shipment  was  to 
be  made  for  $15  per  car.  While,  as  between  the  parties,  the 
doctrine  is  elementary  that,  in  the  absence  of  mistake,  fraud, 
surprise,  or  accident  (and  nothing  of  such  character  is  even 
intimated  in  this  instance),  parol  evidence  is  not  admissible 
to  contradict  the  express  terms  of  a  written  instrument,  we 
find  it  necessary  to  be  governed  in  the  decision  of  this  case, 
which  involves  interstate  traffic,  by  the  federal  statute  declar- 
ing such  contract,  if  made,  to  be  an  illegal  discrimination, 
and  absolutely  void.  Section  2  of  chapter  104  of  the  Acts  of 
the  Second  Session  of  the  49th  Congress;  entitled  "An  act  to 
regulate  commerce' '  (24  Stat.  379),  reads  as  follows:  "Sec. 
2.  That  if  any  common  carrier  subject  to  the  provisions  of 
this  act,  shall  directly  or  indirectly,  by  any  special  rate, 
rebate,  drawback,  or  other  device,  charge,  demand,  collect 
or  receive  from  any  person,  or  persons  a  greater  or  less  com- 
pensation for  any  service  rendered,  or  to  be  rendered  in  the 
transportation  of  passengers,  or  property,  subject  to  the  pro- 
visions of  this  act  than  it  charges,  demands,  collects,  or  re- 
ceives from  any  other  person,  or  persons,  for  doing  for  him 
or  them  a  like  and  contemporaneous  service  in  the  trans- 
portation of  like  kind  of  traffic,  under  substantially  similar 
circumstances  and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby 
prohibited  and  declared  to  be  unlawful."  By  section  10  of 
the  act  a  fine  for  a  violation  of  its  provisions  of  not  exceeding 
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$5, ocx)  is  provided.     Although  the  written  contract  contains 
the  stipulation  that  the  shipment  is  made  subject  to  the  con- 
ditions and  regulations  of  the  published  freight  tariffs  and 
schedules  of  the  railway  company,  which  is  $30  per  car  from 
Minneapolis  to  Watertown.  if  the  goods  be  emigrant  movables, 
and  much  more  than  that  sum  if  they  be  of  the  class  contended 
for  by  appellant,  we  will  assume  that,  as  claimed  by  respond- 
ent, a  special  rate  of  $15  per  car  was  authoritatively  offered, 
and  the  shipment  was  made  pursuant  thereto.     Viewed  in  its 
most  favorable  light,  the  oral  contract,  upon  which  respond- 
ent relied,  is  void  under  the  foregoing  statutory  provision, 
and  the  court  is  without  power  to  enforce  its  terms,  for  the 
reason  that  the  rate  agreed  upon  was  much  less  than  the 
regular  and  reasonable  tariff  demanded  and  collected  from  other 
persons  for  a  like  service  at  that  time.     In  Railroad  Co.  v. 
Bowles  (Ind.  T.)  40  S.  W.  901,  the  court  say:  "If  there  was 
an  oral  contract  entered  into,  it  must  have  been  upon  a  basis 
upon  which  the   minds  of  both  the  contracting  parties  met, 
and,  if  so,  and  the  contract  upon  which  they  entered  was  one 
forbidden  by  law,  whether  they  had  knowledge  of  that  fact  or 
not,  they  were  both  in  pari  delicto.     Neither  the  ignorance  of 
one  or  both  of  the   parties,  nor  finely  drawn  subtleties  as  to 
which  of  the  parties  was  more  in  fault  than  the  other,  change 
their  legal  status  or  their  liability.     If  the  contract  which  they 
entered  into  was  prohibited  by  law,  they  were  both  at  fault, 
and  the  courts  will  not  give  validity  to  or  carry  into  effect 
such  a  contract. ' '     Under  the  act    of  congress  all  contracts 
discriminating  either  for  or  against  a  shipper  are  unlawful, 
and  render  the  company  making  the  same  liable  to  punish- 
ment, and  are  therefore  utterly  void  between  the  immediate 
parties.     In  accordance  with  the  uniforih  current  of  authority, 
no  person  participating  in  such  an  illegal  agreement  is  per- 
mitted to  go  into  a  court  of  justice  and  enforce  a  demand 
founded  thereon.     Hedges  v.    Dixon   Co.,    14  Sup.  Ct.  71,  37 
L.  Ed.  1044;  Railway  Co.   v.   Hubbell  (Kan.   Sup.)  38  Pac. 
266;  Hawley  v.  Coal  Co.,  48  Kan.    593,  30  Pac.    14;  Railway 
Co.  v.  Dumas  (Tex.  Civ.  App.)  43  S.  W.  609;  Railway  Co.  v. 
Bundick,  94  Ga.  775,  21  S.  E.  995.     The  purpose  of  the  inter- 
state commerce  act  is  to  prohibit  such  discrimination  as  re- 
spondent claims,  and  the  trial  court  should  have  prevented 
him  from  asserting  any  right  under  such  contract,  even  though 
its  existence  had  been  established  by  a  fair  preponderance  of 
the  evidence.     As  the  amount  which  appellant  is  entitled  to 
recover  for  the  transportation  of  the  property  depends  upon 
its  correct  classification,   concerning    which  the  evidence  is 
conflicting,  we  decline  to  direct  the  entry  of  judgment  in  its 
favor.     Concluding,    as  we    do,    that    respondent    was  not 
entitled  to  the  possession  of  the  property  described  in  his  com- 
plaint on  payment  of  only  $15  per  car  freight  charges,   the 
judgment  appealed  from  is  reversed,  and  a  new  trial  ordered. 
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Quinlan  v.  Chicago,  R.  I.  &  P.  Rt.  Co. 

(Supreme  Court  of  Iowa,  Jan.  *j,  /go/.) 
[84  N.  W.  Rep.  960.] 

Death  of  Brakeman — Evidence  as  to  Duties  of  Brakeman.* — Plaintiff's 
intestate,  a  brakeman  on  defendant's  road,  was  thrown  from  the  top  of 
a  freight  car,  and  killed,  while  the  train  was  being  backed,  under 
directions  of  the  head  brakeman,  to  kick  certain  cars  onto  a  switch. 
The  head  brakeman  had  failed  to  uncouple  the  cars  to  be  kicked  off, 
so  that  when  he  signaled  to  stop  the  sudden  jerk  threw  deceased  to  the 
ground,  fields  that  it  was  error  to  refuse  to  permit  such  head  brake- 
man  to  testify  what  deceased's  duties  on  top  of  the  car  were,  and  what 
bis  duties  would  have  been  as  to  stopping  the  switched  car  if  it  had 
been  detached,  since  the  questions  called  for  a  statement  by  an  experi- 
enced witness  for  what  purpose  a  brakeman  would  be  in  such  a  position 
under  like  circumstances. 

Same — Same. — As  the  evidence  intended  to  be  elicited  by  the  ques- 
tions was  plainly  material  and  competent  as  bearing  on  the  negligence 
of  deceased  and  his  fellow  brakeman,  it  was  unnecessary  for  counsel 
to  state  what  he  expected  to  prove  by  the  answers  in  order  to  render 
exclusion  of  the  question  prejudicial  error. 

Appeal  from  district  court,  Johnson  county;  M.  J.  Wade, 
Judge. 

This  action  was  brought  by  the  administrator  of  Lawrence 
Quinlan,  deceased,  to  recover  damages  resulting  from  his 
death,  which  was  due  to  injuries  received  while  in  the  employ 
of  defendant,  and  alleged  to  have  been  caused  by  the  negli- 
gence of  defendant's  employees  in  operating  a  train  on  which 
deceased  was  engaged  in  the  discharge  of  his  duties  as  brake- 
man.  A  verdict  was  returned  for  defendant/  which  was  set 
aside  by  the  court  on  a  motion  for  a  new  trial.  From  this 
ruling  the  defendant  appeals.     Affirmed. 

Carroll  Wright,  A.  E.  Swisher,  and  Robert  Mather,   for  ap- 
pellant 
Remley,  Ney  &  Remley,  for  appellee. 

McCLAIN,  J.  The  motion  for  a  new  trial  was  sustained, 
as  appears  from  the  written  opinion  filed  by  the  judge,  on 
account  of  the  action  of  the  court  in  sustaining  the  objection 
to  certain  questions  propounded  to  plaintiff's  witness  and 
objected  to  as  incompetent.  This  witness  was  the  head  brake- 
man  of  the  train  in  connection  with  which  Quinlan  was 
employed  at  the  time  of  the  accident,  and  it  appears  that  at 
that  time  witness  was  controlling  the  motions  of  the  train  by 
means  of  signals  to  the  engineer,  for  the  purpose  of  having 
some  cars  kicked  off  upon  a  switch,  from  which  cars  Quinlan 
fell,  and  received  the  injuries  resulting  in  his  death.  The 
witness  testified  that  Quinlan  climbed  upon  these  cars,  while 
the  train  was  being  backed,  for  the  purpose  of  throwing  the 
rear  cars  upon  a  switch,  and  while  witness  was  attempting  to 

*See  generally,  5  Rap.  A  Mack's  Dig.  279  et  seq. 
21  (n  s)  A  A  E  R  Cas— 25 
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uncouple  these  cars ;  that  witness  failed  to  effect  the  uncoupling ; 
and  that,  when  the  signal  to  stop  the  train  was  obeyed,  the  cars 
were  checked  with  a  jerk,  and  Quinlan,  who  stood  either 
erect  or  leaning  over  on  top  of  the  rear  car  near  one  corner 
of  it,  was  thrown  to  the  ground.  It  was  proper  for  plaintiff 
to  show  that  deceased  was  at  the  place  where  he  was  standing 
on  top  of  the  car  in  the  proper  discharge  of  his  duties,  not 
only  in  order  to  disprove  contributory  negligence,  which  was 
a  question  in  issue,  but  also  for  the  purpose  of  attempting  to 
show  that  the  witness  was  negligent  in  his  conduct,  in  view 
of  the  danger  to  deceased  which  was  involved  in  the  discharge 
of  his  duties.  The  following  questions,  with  such  answers  as 
appear  in  the  record  to  have  been  allowed  to  be  given,  were 
asked,  and  to  those  not  answered  the  objection  that  they  were 
incompetent  was  sustained  in  each  instance :  "Tell  the  jury 
what  Quinlan's  duties  were  on  top  of  the  car."  "Tell  the 
jury,  if  you  know,  what  Quinlan's  duties  were  on  top  of  that 
car. ' '  ' ' Tell  the  jury  what  Quinlan  was  on  top  of  that  car  for. ' ' 
"Tell  the  jury  for  what  purpose  Quinlan  was  on  top  of  the  car. ' ' 
"What  was  he  there  for?"  "Do  you  know  what  his  duties 
were  on  top  of  the  car  at  anytime?"  "If  the  car  had  been 
detached  when  the  train  stopped,  and  had  gone  back  and 
the  kicked  switch  made,  what  were  Quintan's  duties  then 
with  reference  to  stopping  the  car?"  "If  the  car  had  been 
kicked  in  there  as  you  intended,  what  were  Quinlan' s  duties 
with  reference  to  setting  that  brake,  and  endeavoring  to  stop 
the  car  from  running  into  those  other  cars,  when  the  kick 
was  made?"  "If  the  switch  had  been  made  as  you  came  to 
it,  and  the  brake  had  not  been  set,  what  would  have  occurred 
to  this  car  that  was  being  kicked  in  there  colliding  with  the 
cars  that  stood  on  the  house  track?  Ans.  It  may  have  run 
down  to  the  cars.  May  have  hit  the  cars  a  little ;  that  is,  if  it 
had  gone  in  the  way  I  intended  it  to. "  "What  were  Quinlan' s 
duties,  standing  on  that  car  as  it  was  being  kicked  in,  as  to 
setting  that  brake  and  preventing  the  collision?"  "State 
what  was  the  custom  in  making  a  kick  of  this  kind,  and  put- 
ting a  car  in  that  manner  in  on  the  switch,  as  to  somebody- 
being  with  the  car  and  setting  the  brake.  Ans.  The  man 
generally  catches  the  car  that  is  kicked. ' '  The  witness  then 
said:  "It  is  all  right  for  him  to  be  on  the  car  when  it  is  being 
kicked.  He  watches  the  car,  and  when  it  gets  to  where  he 
wants  it  he  stops  it  by  setting  the  brake."  It  was  for  error 
in  these  rulings  that  the  motion  for  new  trial  was  sustained. 
Appellant  contends  that  these  questions  were  improper,  and 
that  the  original  ruling  sustaining  the  objections  to  them  was 
correct.  His  contention  is  that  they  call  for  the  conclusions 
of  the  witness  as  to  Quinlan 's  duty  at  that  particular  time, 
and  not  for  his  testimony  as  an  expert  as  to  the  general  nature 
of  Quinlan's  duties  and  his  ordinary  and  customary  work. 
The  general  rule  as  to  what  is  admissible  and  as  to  what  is 
not  admissible  in  this  respect  to  the  part  of  expert  witnesses 
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under  such  circumstances  is  thus  clearly  stated,  and  is  sup- 
ported by  authority  cited,  especially  the  cases  of  Belair  v. 
Railway  Co.,  43  Iowa,  662;  Allen  v.  Railway  Co.,  57  Iowa, 
623,  11  N.  W.  614;  Muldowney  v.  Railway  Co..  36  Iowa,  462; 
Jeffrey  v.  Railway  Co.,  16  Iowa,  546,  9  N.  W.  884;  Hamilton 
v.  Railway  Co.,  36  Iowa,  36.  Appellee  does  not  question  the 
correctness  of  this  distinction,  but  contends  that  the  questions 
asked  were  not  open  to  the  objection  urged,  and  we  think 
that  in  his  contention  the  appellee  is  correct.  While  the 
question  is  not  one  which  is  free  from  doubt,  we  are  thoroughly 
convinced  that  the  meaning  intended  to  be  conveyed  to  the 
witness  by  the  questions,  and  the  understanding  which  the 
witness  must  have  had  of  their  meaning,  were  that  he  should 
state  the  general  purpose  for  which  a  brakeman,  under  the 
circumstances,  would  go  upon  the  top  of  the  car,  and  stand 
near  the  corner  of  it,  where  the  brake  was  situated,  while  the 
cars  were  being  backed  for  the  purpose  of  kicking  them  upon 
a  switch,  and  that  the  answers  to  such  questions  would  have 
been  competent  evidence  for  the  purpose  of  showing  that 
deceased  was  in  a  proper  place,  and  that  the  witness  had  rea- 
son to  know  that  he  was  properly  at  that  place,  preparing  to 
do  an  act  which  was  proper  in  itself,  although  it  might  sub- 
ject him  to  danger.  In  support  of  our  construction  of  these 
questions,  see  Czezewzka  v.  Railway  Co.,  121  Mo.  201,  25 
S.  W.  911;  Railroad  Co.  v.  Smith,  22  Ohio  St.  227,  246; 
Howland  v.  Railway  Co.,  115  Cal.  487,  47Pac.  255;  Reifsnyder 
v.  Railway  Co.,  90  Iowa,  76,  57  N.  W.  692;  Railroad  Co.  v. 
Dorsev,  68  Ga.  228,  235.  Putting  this  construction  upon  the 
questions,  the  court  should  not  have  sustained  the  objections, 
but  should  have  allowed  the  questions  to  be  answered.  There- 
fore the  court's  refusal  to  allow  them  to  be  answered  was 
error  for  which  a  new  trial  was  properly  granted,  unless,  as 
is  contended  by  appellant,  the  ruling  was  error  without 
prejudice. 

With  reference  to  the  question  of  prejudice,  appellant 
contends  that,  in  the  first  place,  it  does  not  appear  what 
answers  it  was  expected  to  elicit,  and  therefore,  under  the 
doctrine  that  prejudice  must  appear,  we  cannot  presume  that 
any  detriment  resulted  to  the  plaintiff.  A  doctrine  such  as 
that  contended  for  has  been  frequently  announced  by  this 
court,  but  we  think  not  under  such  circumstances  as  appear 
in  this  case.  Of  course,  where  the  object  for  which  the  ques- 
tions are  asked  is  not  apparent,  but  it  is  sought  to  establish 
collateral  facts,  the  materiality  of  which  is  to  be  afterwards 
shown,  counsel  must  state  what  he  expects  to  prove,  and  in 
what  way  the  facts  sought  to  be  elicited  will  become 
material;  otherwise,  the  sustaining  of  the  objection  to  his 
question  will  be  error  without  prejudice.  Jenks  v.  Mining 
Co..  58  Iowa.  549,  12  N.  W.  588;  Gronan  v.  Kukkuck,  59 
Iowa,  18,  12  N.  W.  748;  Mosierv.  Vincent,  34  Iowa,  478.  It 
must  be  conceded  that  the  language  used  in  these  cases  does 
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ftbt  indicate  any  limitation  on  the  general  proposition  that, 
unless  the  nature  of  the  answer  to  be  elicited  appears  in  the 
record,  the  exclusion  of  the  evidence  will  be  deemed  to  have 
been  without  prejudice ;  but  we  feel  bound  to  say  that  in  this 
respect  the  language  used  goes  too  far.  There  is  another 
proposition  equally  well  established  by  the  authorities,  that, 
where  error  appears,  it  will  be  presumed  to  have  been  prej- 
udicial, unless  want  of  prejudice  appears  from  the  record 
itself.  Potter  v.  Railroad  Co.,  46  Iowa,  399;  George  v.  Rail- 
road Co.,  53  Iowa,  503,  5  N.  W.  615;  Strobel  v.  Moser,  70 
Iowa,  126,  29  N.  W.  821. 

In  this  instance  we  find  that  the  questions  called  for  evi- 
dence the  materiality  and  competency  of  which  were  plainly 
apparent,  and  therefore  there  was  error  in  sustaining  the 
objections.  The  presumption  of  error  arises,  and  this  pre- 
sumption is  not  in  any  way  overcome,  unless,  as  appellant 
finally  contends,  the  facts  sought  to  be  elicited  were  estab- 
lished by  answers  which  the  witness  was  allowed  to  give  or 
by  other  evidence  in  the  case.  We  do  not  find,  however, 
elsewhere  in  the  record,  any  evidence  which  clearly  deter- 
mines in  favor  of  the  plaintiff  the  facts  which  were  sought  to 
be  shown  by  the  asking  of  these  questions,  and  we  are  there- 
fore of  the  opinion  that  the  action  of  the  trial  court  in  sus- 
taining the  motion  for  a  new  trial  must  be  affirmed, 
a  We  cannot  accede  to  the  further  contention  of  appellant, 
that,  whatever  might  have  been  the  answers  to  these  ques- 
tions, the  plaintiff  would,  under  the  evidence,  have  been  unable 
to  recover.  There  was  a  question  of  fact  for  the  jury,  and 
it  is  not  for  us  to  say  what  influence  this  evidence,  if 
admitted,  would  have  had  on  the  result.     Affirmed. 


Crandall  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,  May  10 ,  /go/,) 
[86  N.  W.  Rep.  10.] 

Law  of  Sister  State — Judicial  Notice. — The  courts  of  Minnesota  do  not 
take  judicial  notice  of  the  common  law  of  a  sister  state. 

Same — Presumptions.* — The  common  law  of  a  sister  state,  in  the 
absence  of  pleading  and  proof  to  the  contrary,  will  be  presumed  to  be 
the  same  as  in  the  state  of  the  forum. 

Same — Pleading. — In  pleading-  the  common  law  of  another  state  it  is 
sufficient  to  state  as  a  fact  what  the  law  is,  without  setting  out  deci- 
sions of  the  courts.  Decisions,  opinions,  and  customs  constitute  the  evi- 
dence of  the  law. 

Same — Same. — A  complaint  contained  the  following  allegations  as 
to  the  law  of  North  Dakota  :  "That  for  along  time,  to  wit,  continuously 
during  all  the  times  since  before  the  said  injury  occurred  to  said  deceased, 
as  hereinafter  stated,  it  was  the  law  of  North  Dakota  that  railroad  com- 
panies running  and  operating  railroads  should  be  liable  and  responsi- 

•As  to  whether  it  is  to  be  presumed  that  there  is  an  employers'  lia- 
bility act  in  force- in  a  sister  state,  see  McCarthy  v.  Whitcomb  (Wis.),  20 
Am.  &  Eng.  R.  Caa.,  N.  S.,  860,  and  note,  869. 
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ble  for  injuries  occurring  to  their  servants  through  negligence  and  care- 
lessness of  fellow  servants  engaged  in  the  same  employment  and  in 
the  same  work."  Held  to  be  a  sufficient  pleading  as  to  the  common 
law  of  that  state. 

Injury  to  Employee  —  Uncoupling  Cars— Negligence — Pleading. — A 
complaint  stated  it  to  be  the  custom  of  a  railway  company  to  operate  its 
freight  trains  fully  equipped  with  air  brakes ;  that  the  company  negli- 
gently placed  a  "jack"  car  (one  not  furnished  with  air  attachments)  in 
the  middle  of  a  train,  thereby  disconnecting  the  air-brake  system,  so 
that  in  rounding  an  abrupt  curve  the  coupling  of  the  "jack"  car  broke, 
and  the  train  divided  ;  that  when  the  first  part  of  the  train  was  brought 
to  a  stop,  and  while  a  brakeman  was,  in  the  performance  of  his  duties, 
uncoupling  the  engine  and  the  first  car,  the  rear  portion  collided  with 
the  forward  part,  thereby  causing  the  injury.  Held,  that  the  complaint 
states  a  cause  of  action,  and  that  the  proximate  cause  of  the  injury  lay 
in  thus  segregating  the  automatic  system,  leaving  the  end  of  the  train 
beyond  the  control  of  the  engineer. 

(Syllabus  by  the  Court.) 

* 

Appeal  from  district  court.  Stevens  county ;  F.  J.  Steidl, 
Judge. 

Action  by  Lucretia  Crandall,  administratrix  of  John 
Crandall,  deceased,  against  the  Great  Northern  Railway  Com- 
pany. Verdict  for  plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

W.  E.  Dodge  and  E.  L.  Sutton,  for  appellant. 

Lewis  C.  Spooner  and  Marshall  A.  Spooner,  for  respondent. 

LEWIS,  J.  The  complaint  alleges  that  John  Crandall, 
plaintiff's  intestate,  was  in  defendant's  employ  as  a  brakeman 
on  one  of  its  freight  trains ;  that  it  was  the  custom  of  defend- 
ant to  use  automatic  air  brakes  Upon  all  of  its  freight  trains, 
and  in  making  up  trains  to  provide  that  cars  not  so  equipped 
be  placed  in  the  rear;  that  UDon  this  occasion,  contrary  to 
its  rule,  defendant  placed  a  certain  freight  car,  not  so  pro- 
vided, in  the  middle  of  a  freight  train  made  up  of  about  40 
cars,  which  was  otherwise  completely  equipped  with  automatic 
air  brakes ;  that  the  ■  effect  of  placing  such  car,  known  as  a 
"jack"  car,  midway  in  the  train,  was  that  in  rounding  a  sharp 
curve  the  coupling  of  this  car  broke,  dividing  the  train  into 
two  parts;  that,  when  the  engineer  brought  the  front  portion 
of  the  train  to  a  standstill,  Crandall,  in  the  performance  of 
his  duties  as  brakeman.  was  required  to  go  between  the  engine 
and  first  car  for  the  purpose  of  uncoupling  the  same,  and  while 
so  engaged  the  rear  portion  of  the  train  came  on,  colliding 
with  and  driving  the  front  portion  against  the  engine,  causing 
the  injuries  from  which  death  ensued.  The  specific  act  of 
negligence  charged  against  appellant  is  the  breaking  of  its 
system  of  air  attachments  on  the  train,  by  reason  of  which, 
when  rounding  the  curve,  the  back  portion  broke  loose  from 
its  forward  part,  thereby  placing  it  beyond  the  engineer's 
control.  And  respondent's  claim  is  that,  had  the  train  not 
been  so  segregated,  and  the  usual  air  attachments  severed 
by  reason  of  placing  the  "jack"  car  in  the  center  thereof, 
the  accident  would  not  have  happened.     It  is  further  stated 
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that  this  accident  occurred  in  North  Dakota,  and  for  the  pur- 
pose of  pleading  the  law  of  that  state  with  reference  to  the 
liability  of  appellant  for  such  injury  the  following  allegation 
was  set  out  in  the  complaint:  "That  for  a  long  time,  to  wit, 
continuously  during  all  the  time  since  before  the  said  injury 
occurred  to  said  deceased,  as  hereinafter  stated,  it  was  the 
law  of  North  Dakota  that  railroad  companies  running  and 
operating  railroads  should  be  liable  and  responsible  for  inju- 
ries occurring  to  their  servants  through  negligence  and  careless- 
ness of  fellow  servants  engaged  in  the  same  employment  and  in 
the  same  work/ '  This  complaint  was  demurred  to  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and,  demurrer  having  been  overruled,  appel- 
lant appeals  from  an  order  denying  a  new  trial. 

In  our  judgment,  it  appears,  from  the  facts  pleaded,  that  the 
disconnection  of  the  air  brake  from  the  rear  portion  of  the 
train  by  the  insertion  of  the  "jack"  car  at  the  point  stated 
was  the  proximate  cause  of  the  injury,  and  it  will  not  be  nec- 
essary to  discuss  that  question. 

Appellant  insists  that  the  above-quoted  allegation  as  to  the 
law  of  North  Dakota  is  an  insufficient  pleading  of  the  law  upon 
that  subject,  for  the  following  reasons:  That,  if  it  is  thereby 
intended  to  plead  a  statute  of  that  state,  it  is  not  sufficient, 
because,  under  the  authorities,  such  allegation  would  be  merely 
a  conclusion  of  the  pleader  as  to  the  effect  of  the  statute,  and 
that  the  only  proper  way  to  plead  a  statute  is  to  set  out  its 
terms;  or,  if  it  was  not  intended  to  plead  a  statute  of  North 
Dakota  by  such  allegations,  then  it  is  not  a  proper  pleading 
of  the  common  law,  for  the  reason  that  decisions  of  that  state 
must  be  pleaded  and  set  forth  showing  such  to  be  the  common 
law.  In  other  words,  that  the  allegation  amounts  to  a  mere 
conclusion  of  the  pleader  as  to  what  the  common  law  of  that 
state  was.  It  is  also  claimed  that  it  is  unnecessary  to  plead 
the  common  law  for  the  reason  that  the  court  will  take  judicial 
notice  of  such  law  as  applied  to  a  sister  state,  and  that  the 
common  law  of  North  Dakota,  as  applicable  to  this  case,  is 
that  under  such  circumstances  the  master  is  not  liable  for  the 
negligence  of  a  co-servant;  and,  if  the  court  will  not  take 
judicial  notice  of  the  common  law  of  North  Dakota,  then  such 
law  will  be  presumed  to  be  the  same  as  that  of  Minnesota,  in 
which  case  the  master  would  not  be  liable.  Respondent 
admits  that  he  has  not  successfully  pleaded  a  statute,  and  we 
will  not  consider  that  point.  While  it  is  true  that  federal 
courts  take  judicial  notice  of  the  common  law,  as  applied  in 
various  states,  the  state  courts  do  not,  and  in  the  absence  of 
a  pleading,  or  evidence  to  the  contrary,  the  common  law  of 
a  sister  state  is  presumed  to  be  the  same  as  in  the  state  of  the 
forum.  Therefore  it  became  necessary  for  the  pleader  in 
this  case,  if  he  relied  upon  the  common  law  of  North  Dakota, 
to  plead  it.  It  only  remains  to  inquire  whether  or  not  the 
allegation  referred  to  is,  in  effect,  merely  a  statement  of  fact 
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as  to  what  the  law  was,  or  if  that  statement  amounts  to  a  con* 
elusion  of  the  pleader  as  to  what  the  law  was  as  deduced  by 
him  from  the  facts  existing  in  the  decisions  of  the  courts.  It 
is  a  well-settled  rule  that  the  laws  of  a  sister  state  are  to  be 
pleaded  and  proved  the  same  as  any  other  fact  (Cooper  v. 
Reaney,  4  Minn.  528  [Gil.  341] ;  Brimhall  v.  Van  Campen,  8 
Minn.  13  [Gil.  1],  82  Am.  Dec.  118;  Myers  v.  Railway  Co., 
69  Minn.  476,  72  N.  W.  694;  Electric  Co.  v.  Palmer,  52  Minn. 
*74,  53  N.  W.  1 1 37);  and  here  those  laws  exist  in  the  form  of 
common  law,  only  to  be  ascertained  by  reference  to  a  line  of 
decisions  or  customs,  or  rules  and  practices,  it  would  seem, 
unnecessary  and  burdensome  to  compel  the  pleader  to  set  out 
in  detail  decisions,  opinions,  and  expressions  of  courts  in  order 
to  lay  a  foundation  for  proof  of  those  facts.  Those  matters 
are  evidence  of  the  law,  and,  if  the  ultimate  fact  which  em- 
bodies the  essence  of  the  law  is  stated,  it  is  sufficient  as  a 
basis  upon  which  to  establish  such  facts  by  proper  evidence. 
Upon  this  view  of  the  case  we  are  led  to  the  conclusion  that 
the  statement  referred  to  in  the  complaint  is  one  of  an  ulti- 
mate fact  as  to  what  the  common  law  in  North  Dakota  was 
upon  that  subject,  and  therefore  the  demurrer  was  properly 
overruled.     Berney  v.  Drexel,  33  Hun,  34.     Order  affirmed. 


Trott  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

{Supreme  Court  offowa,  May  16, 1901.) 
[86  N.  W.  Rep.  33.] 

Time  of  Filing  Abstracts  and  Motions. — Where  the  time  of  filing 
abstracts  and  motions  is  the  subject  of  stipulation  between  the  parties, 
neither  can  complain  that  such  abstracts  or  motions  were  not  filed 
within  the  time  required  by  the  rules  of  the  supreme  court. 

Injury  to  Brakeman — Unblocked  Guard  Rails — Attempting  to  Un- 
couple Cars  by  Hand— Contributory  Negligence — Question  for  Jury.* — 
Plaintiff,  a  brakeman,  attempted  to  uncouple  two  cars  with  a  lever  pro- 
tided  for  the  purpose ;  but  the  coupling'  was  out  of  order,  and  he  could 
not  thus  draw  the  pin.  He  attempted  to  draw  it  with  his  hand,  and 
while  walking-  between  the  moving  cars  his  foot  was  caught  between 
the  rail  and  an  unblocked  guard  rail,  whereby  he  was  injured.  Held, 
that  plaintiff's  contributory  negligence,  or  assumption  of  risk  incident 
to  the  condition  of  the  guard  rail,  was  a  question  for  the  jury. 

Same— Same — Same — Proximate  Cause. — Under  these  facts,  the 
instruction,  "Was  defendant  negligent  in  leaving  said  space  open  and 
unblocked,  and  of  such  width,  that  an  employee's  foot  might  be  caught 
and  held  by  it  long  enough  to  sustain  injury  from  a  train  in  motion," 
is  not  objectionable  for  omitting  to  mention  defendant's  negligence  as 
to  the  coupling  ;  this  being  an  incident  to,  and  not  the  proximate  cause 
of,  the  injury. 

•For  general  note  on  the  risks  assumed  in  coupling  cars,  see  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  699  et  seq. 

As  to  whether  it  is  contributory  negligence  as  matter  of  law  to  couple 
cars  by  hand,  see  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1070 ;  5  Rap.  & 
Mack's  Dig.  222  et  seq. 

As  to  whether  it  is  the  duty  of  a  railroad  company  to  block  frogs  and 
guard  rails,  see  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  604  et  seq  A 
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Same — Same— Evidence  as  to  Condition  of  Other  Rails. — Where  a 
brakeman  was  injured  in  coupling1  cars  by  having  his  foot  caught  in  an 
unblocked  guard  rail,  evidence  that  there  were  numerous  other  such 
rails  at  other  points  along  defendant's  road  over  which  plaintiff  had 
worked  was  inadmissible,  since  the  condition  of  such  guard  rails  would 
not  be  likely  to  be  observed  by  brakemen  passing  on  trains. 

Damages — Hearsay  Evidence. — Where  a  brakeman  in  a  suit  against  a 
railroad  for  personal  injuries  testified  that  his  physician  had  advised 
another  operation,  and  that  the  physician  was  too  ill  to  appear  at  the 
trial,  such  evidence  was  incompetent,  as  hearsay,  and  prejudicial,  as 
tending  to  enhance  the  damages  for  future  pain  and  suffering. 

Opinion  Evidence. — Where  a  brakeman  was  injured  in  coupling  cars 
by  having  his  foot  caught  in  an  unblocked  guard  rail,  the  answer  of  a 
witness  who  took  plaintiff's  shoe  out  of  the  guard  rail  after  the  accident 
that  "such  an  accident  could  not  have  happened  with  a  blocked  guard 
rail,"  though  in  the  nature  of  an  opinion,  is  a  statement  of  fact  based 
on  his  observation  of  the  place,  and  experience  with  the  shoe,  and  hence 
not  error. 

Damages — Evidence — Life  Tables — Instructions. — In  a  suit  by  a  serv- 
ant for  personal  injuries,  an  instruction  that,  "if  you  find  for  plaintiff, 
you  will  consider  the  age  he  would  probably  have  reached  if  he  had 
remained  in  good  health,  as  ascertained  by  the  tables  of  the  expectancy 
of  human  life  introduced  in  evidence,"  is  erroneous,  as  making  the  life 
tables  conclusive  as  to  the  "age  he  would  probably  have  reached," 
whereas  such  tables  are  only  evidence  thereon. 

Same — Earning  Capacity — Instructions. — In  a  suit  by  a  servant  for 
personal  injuries,  an  instruction  that  "you  will  consider  the  extent  to 
which  plaintiff's  earning  power  as  a  laboring  man  would  be  lessened 
and  diminished  by  the  character  and  nature  of  his  injuries"  is  erro- 
neous, as  limiting  his  future  earning  power  to  manual  labor. 

Instructions. — Where  a  petition  in  a  suit  by  a  servant  for  personal 
injuries  alleges  in  detail  facts  from  which  ultimate  facts  constituting 
the  cause  of  action  appear,  instructions  following  the  petition  in  detail, 
or  devoted  to  issues  withdrawn  from  the  jury's  consideration,  instead  of 
stating  the  ultimate  facts  alleged,  are  objectionable,  as  tending  to 
obscure  the  issues  and  confuse  the  jury. 

Appeal  from  district  court,  Muscatine  county;  W.  F. 
Brannan,  Judge. 

Action  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  while  in  the  employment  of  the  defendant  as 
a  switchman  in  its  yards  at  Muscatine,  by  reason  of  certain 
alleged  acts  of  negligence  on  the  part  of  the  defendant,  and 
without  fault  or  negligence  on  the  part  of  the  plaintiff.  The 
plaintiff  charges  "that  said  injury  was  caused  by  and  through 
the  negligence,  carelessness,  and  default  of  the  defendant  and 
its  servant  in  not  properly  inspecting  said  cars  with  which 
he  had  to  work ;  in  receiving  them  upon  its  tracks  and  in  its 
train  in  their  defective,  dilapidated,  unsafe,  and  dangerous 
condition ;  in  placing  them  in  the  train  and  using  them  in 
their  condition,  when  in  bad  repair  and  unfit  for  use :  in  not 
furnishing  cars  and  machinery  in  ordinarily  safe  condition, 
and  not  instructing  him,  warning,  or  giving  notice  of  their 
condition,  and  using  the  ordinary  and  reasonable  care  and 
caution  for  his  safety  in  that  regard,  in  their  employ.  *  *  * 
Plaintiff  further  alleges  that  his  injuries  aforesaid  were  caused 
by  and  through  the  carelessness,  negligence,  and  default  of 
this  defendant  and  its  servants  in  failing  to  fill  the  space  be- 
tween the  guard  rail  and  main  rail,  and  in  suffering  it  to  be 
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used  in  such  unsafe,  defective,  and  dangerous  condition  in  the 
said  yard,  of  which  it  had  notice,  and  he  was  thereby  thrown 
down,  and  his  left  leg  run  over  by  the  cars  and  crushed  and 
mangled,  and  he  was  otherwise  greatlv  bruised,  hurt,  and 
wounded,  as  above  stated."  The  defendant  answered, 
admitting  that  plaintiff  was  employed  as  alleged,  and  that 
he  was  injured  in  attempting  to  uncouple  cars  in  one  of  defend- 
ant's trains,  in  consequence  of  which  his  left  foot  was  ampu- 
tated, and  denies  every  other  allegation  in  the  petition. 
Further  answering,  the  defendant  alleges  that  plaintiff  knew 
the  condition  of  the  coupling  of  said  cars,  and  of  the  said 
track,  rails,  and  guard  rail,  when  he  attempted  to  uncouple 
said  cars,  and  assumed  the  risk  of  injury  therefrom,  if  any 
there  was,  as  one  of  the  risks  incident  to  his  employment. 
Defendant  further  alleges  that  the  plaintiff  was  guilty  of  neg- 
ligence contributing  to  his  injury  by  going  between  said  cars 
and  attempting  to  uncouple  them  while  in  motion.  The 
verdict  and  judgment  were  rendered  in  favor  of  the  plaintiff 
for  $20,000.     The  defendant  appeals.     Reversed. 

Carskaddan  &  Burk,  Carroll  Wright,  and  Robt.  Mather,  for 
appellant. 
M.  A.  McCoid  and  Horan  &  Devitt,  for  appellee. 

GIVEN,  C.  J.  1.  Plaintiff  filed  a  denial  of  defendant's 
abstract,  an  additional  abstract,  and  a  motion  to  dismiss  the 
appeal  and  affirm  upon  the  ground  that  a  "full,  complete, 
and  correct  abstract,' '  as  required,  was  not  filed,  and  because 
the  abstract  filed  was  not  filed  within  the  time  required. 
Defendant  moves  to  strike  said  additional  abstract  and  motion 
because  not  filed  in  time.  We  will  not  extend  this  opinion 
bv  a  discussion  of  these  motions,  further  than  to  say  that  the 
defendant's  abstract  is  so  far  full  and  complete  as  that  we 
should  not  dismiss  or  affirm  upon  the  ground  that  it  is  not  as 
required.  As  to  the  times  of  filing,  neither  party  is  within 
the  rules;  but,  as  this  was  the  subject  of  stipulation  between 
them,  they  have  no  just  cause  for  complaint  on  this  ground. 
Both  motions  are  overruled. 

2.  A  brief  statement  of  the  facts  will  render  clear  the  ques- 
tions discussed :  Plaintiff  was  in  the  employ  of  defendant,  at 
the  time  he  was  injured,  as  a  switchman  or  car  catcher  in  its 
yards  at  Muscatine.  On  the  evening  of  October  16,  1897.  he, 
in  the  line  of  his  duty,  attempted  to  uncouple  two  cars  of  the 
Burlington,  Cedar  Rapids  &  Northern  Railway  Company, 
that  had  just  been  received  in  defendant's  yards.  Those  cars 
were  provided  with  an  appliance  by  which,  by  means  of  a 
lever,  they  could,  when  in  order,  be  uncoupled  without  going 
between  the  cars.  Plaintiff  tried  to  uncouple  with  the  lever, 
but,  by  reason  of  the  coupling  being  out  of  order,  he  could 
not  thus  draw  the  pin.  Plaintiff,  seeing  this  defect,  and 
knowing  that  because  thereof  he  could  not  draw  the  pin  by  use 
of  the  lever,  stepped  beween  the  moving  cars,  and  attempted 
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to  draw  the  pin  with  his  hand.  While  walking  along  between 
the  moving  cars  in  this  attempt,  his  left  foot  caught  between 
the  rail  and  an  unblocked  guard  rail,  and  held  him  so  that  he 
was  thrown  down  by  the  car,  between  the  rails,  and  seriously 
injured.  Plaintiff  had  been  in  the  employment  of  the  defend* 
ant  in  its  roundhouse  at  Eldon  as  a  helper  from  in  1892  to 
October,  1896,  and  as  a  brakeman  between  Eldon  and  Rock 
Island  from  August  7  to  October  14,  1897,  at  which  time  he 
was  assigned  to  duty  as  a  switchman  in  the  yards  at  Muscatine. 
He  worked  as  switchman  the  nights  of  the  14th  and  1 5th,  and 
up  till  6:50  p.  m.  of  the  16,  when  he  was  injured.  Amputation 
of  his  left  leg  was  rendered  necessary  by  reason  of  the  injuries, 
and  he  suffered  other  injuries,  the  details  of  which  need  not 
be  stated. 

3.  Defendant's  first  contention  is  that  there  is  no  evidence 
warranting  a  verdict  for  the  plaintiff,  for  the  reason  that  the 
evidence  shows  contributory  negligence,  and  assumption  of 
the  risk  incident  to  the  unblocked  guard  rail.  The  court 
instructed  that  the  defective  condition  of  the  lever  was  not  of 
itself  the  immediate  cause  of  the  injuries,  but  that  they  directly 
resulted  from  the  condition  of  the  guard  rail;  and  the  jury 
was  told  as  follows:  "Was  the  defendant  guilty  of  negligence 
in  leaving  the  said  space  open  and  unblocked,  and  of  such 
width  that  the  foot  of  an  employee  might  be  caught  and  held 
in  it  long  enough  to  sustain  injury  from  a  train  in  motion? 
This  is  a  question  which  you  are  to  answer  from  the  evidence 
before  you/ '  Plaintiff's  counsel  insist  that  this  left  the  alle- 
gation that  defendant  was  negligent  in  respect  to  the  coupling 
to  be  considered.  Surely  it  did,  as  an  incident  in  the  case, 
but  not  as  the  proximate  cause  of  the  injuries.  We  cannot 
say,  as  a  matter  of  law,  that  under  the  evidence  plaintiff  was 
guilty  of  contributory  negligence,  or  that  he  assumed  the  risk 
incident  to  the  condition  of  the  guard  rail.  These  were 
questions  for  the  jury,  and,  under  the  evidence  relating  to 
them,  we  should  not  interfere  with  their  verdict  on  this 
ground. 

4.  The  defendant  offered  to  show  that  there  were  a  large 
number  of  unblocked  guard  rails  in  its  yards,  at  other  points 
than  Muscatine,  along  that  part  of  the  defendant's  road  over 
which  the  plaintiff  had  worked.  To  this  evidence  the  plain- 
tiff's objection  was  sustained.  Defendant  insists  that  it  was 
admissible  as  bearing  upon  the  questions  of  assumption  of 
risk  and  contributory  negligence,  and  cites  Keist  v.  Railway 
Co.  (Iowa)  81  N.  W.  182.  In  that  case  the  plaintiff's  intestate 
was  injured  by  being  brought  in  contact  with  a  certain  cattle 
chute,  and  it  was  held  that  evidence  as  to  the  construction  of 
such  chutes  on  the  part  of  the  defendant's  road  over  which 
the  deceased  had  been  employed  was  competent  to  be  con- 
sidered, as  tending  to  show  knowledge  on  the  part  of  the 
deceased  as  to  the  proximity  of  such  chutes.  A  noticeable 
distinction  between  the  cases  is  that  cattle  chutes  were  per- 
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fectly  open  and  obvious  to  brakemen  in  passing  on  their  trains, 
while  it  was  not  so  apparent  whether  or  not  guard  rails  were 
blocked.  Surely  brakemen  passing  at  their  posts  on  moving 
trains  would  not  be  likely  to  observe  whether  or  not  guard 
rails  were  blocked,  and  therefore  we  think  there  was  no 
error  in  excluding  this  evidence  as  to  the  condition  of  guard 
rails  in  other  yards  than  that  where  the  plaintiff  was  injured 
Plaintiff,  having  testified  that  he  had  a  consultation  with  Dr. 
Huston  about  having  another  operation,  was  asked:  "What 
does  he  advise  with  reference  to  it?"  To  this  the  defendant 
objected  as  incompetent  and  immaterial,  and,  the  objection 
being  overruled,  the  witness  answered:  "He  says  he  is  afraid 
there  will  have  to  be  another  operation  performed,  before  I 
will  be  able  to  wear  the  leg. ' '  Later  the  witness  stated,  over 
defendant's  objection,  as  the  reason  why  the  doctor  was  not 
at  the  trial  that  he  was  sick.  Clearly,  this  was  admitting 
hearsay  testimony,  and  the  mere  fact  that  the  doctor  was  sick 
did  not  render  it  the  less  objectionable.  It  is  said  the  evidence 
was  not  prejudicial ;  but  not  so,  for,  if  another  operation  might 
be  necessary,  it  would  certainly  tend  to  enhance  damages  be- 
cause of  future  pain  and  suffering.  One  Hansen,  having  testi- 
fied that  he  took  plaintiff's  shoe  out  of  the  guard  rail  after  the 
accident,  and  as  to  how  it  was  fastened  therein,  and  how 
guard  rails  are  blocked,  was  asked,  "Could  this  accident  have 
happened  if  that  had  been  done?"  Defendant  objected  as 
incompetent,  and,  the  objection  being  overruled,  the  witness 
answered,  "No,  sir;  it  could  not  have  happened."  While  the 
answer  is  somewhat  in  the  nature  of  an  opinion,  it  is  also  a 
statement  of  a  fact,  based  upon  his  observation  of  the  place, 
and  his  experience  in  withdrawing  the  shoe.  It  was  not  pos- 
sible for  the  witness  to  convey  to  the  jury  in  words  all  the 
conditions  as  he  saw  them,  and,  that  being  so,  it  was  com- 
petent for  him  to  answer  as  he  did. 

5.  The  court  instructed  as  follows:  "If  you  find  for  the 
plaintiff,  you  will  consider  the  age  he  would  probably  have 
reached  if  he  had  remained  in  good  health,  as  ascertained  by 
the  tables  of  the  expectancy  of  human  life  which  have  been 
introduced  in  evidence.  He  was,  it  appears,  23  years  old  at 
the  time  of  the  accident ;  and  he  would,  according  to  the  said 
tables,  have  lived  40  17-100  years  longer,  or  to  the  age  of 
abont  63  years.  You  will  also  consider  the  extent  to  which 
his  earning  power  as  a  laboring  man  would  be  lessened  and 
diminished  by  the  character  and  nature  of  his  injuries;  but. 
in  ascertaining  this  amount,  you  will  allow  him  the  present 
worth  of  such  earnings,  rather  than  the  gross  amount  running 
through  the  probable  duration  of  his  life. ' '  Defendant  asked 
an  instruction  to  the  effect  that  this  expectancy  of  life  does  not 
necessarily  apply  to  persons  engaged  in  hazardous  employ- 
ments, but  is  based  upon  the  observed  expectancy  among  per- 
sons in  ordinary  pursuits,  "and  you  should  bear  this  in 
mind  in  any  consideration  which  you  may  give  to  said  mortality 
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table. ' '  This  instruction  was  refused.  The  instruction  given 
makes  the  life  tables  conclusive  as  to  "the  age  he  would  prob- 
ably have  reached. M  This  certainly  is  not  the  rule.  "They 
are  not  conclusive  upon  the  question  of  the  duration  of  life, 
but  are  competent  to  be  weighed  with  other  evidence.  The 
physical  condition  of  the  injured  person  at  the  time  next  pre- 
ceding the  injury,  his  general  health,  his  avocation  in  life 
with  respect  to  danger,  his  habits,  and  probably  other  facts, 
enter  into  the  question  of  the  probable  duration  of  life." 
Railway  Co.  v.  Chambliss  (Ala.)  n  South.  897;  Railroad  Co. 
v.  Putnam,  118  U.  S.  545,  7  Sup.  Ct.  1,  30  L.  Ed.  257; 
Scheffler  v.  Railway  Co.  (Minn.)  21  N.  W.  711.  We  think  the 
court  also  erred  in  limiting  the  extent  of  plaintiff's  earning 
power  in  the  future  to  that  of  a  laboring  man.  The  instruc- 
tion, construed  according  to  common  acceptation,  must  be 
understood  to  refer  to  his  ability  to  earn  by  manual  labor. 
He  might  be  totally  disabled  from  performing  manual  labor, 
yet  be  able  to  earn  in  other  avocations.  See  Laird  v.  Rail- 
way Co.,  100  Iowa,  336,  69  N.  W.  414. 

6.  Defendant  insists  that  the  issues  were  not  clearly  stated 
to  the  jury,  and  that  the  instructions  are  confused  and  com- 
plicated. This  complaint  is  not  without  foundation.  The 
petition  alleges  in  detail  as  facts  that  from  which  the  ultimate 
facts  constituting  the  cause  of  action  appear.  The  court,  in- 
stead of  stating  the  ultimate  facts  alleged,  follows  the  petition 
in  its  numerous  details,  thus  rendering  the  issues  somewhat 
obscure.  Notwithstanding  the  court  withdrew  the  charge  of 
negligence  as  to  the  condition  of  the  coupling  as  a  proximate 
cause  of  the  injuries,  vet  a  large  part  of  the  instructions  is 
devoted  to  stating  that  issue  and  the  law  pertaining  thereto. 
It  was  unnecessary  to  have  made  any  mention  of  that  charge 
of  negligence,  or,  if  mentioned,  it  was  sufficient  to  say  that  it 
was  withdrawn  from  consideration.  To  include  it  in  the 
statement  of  the  issues,  and  to  instruct  upon  it,  as  was  done, 
surely  tended  to  confuse  the  jury.  The  defendant's  remaining 
contention  is  that  the  verdict  is  excessive.  As,  for  the  rea- 
son already  stated,  the  judgment  must  be  reversed,  we  forbear 
from  expressing  any  opinion  on  this  last  complaint.     Reversed. 


Baker  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,  May  ioy  /go/.) 
[86  N.  W.  Rep.  82.  J 

Injury  to  Railroad  Employee — Evidence.*— The  complaint  alleges  that 

defendant  operates  a  railroad  in  Montana,  and  negligently  permitted  its 

<  . 

*As  to  what  constitutes  the  proximate  cause  of  an  injury,  see  generally, 
Vandercock  v.  Detroit,  G.  R.  &  W.  R.  Co.  (Mich.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  353,  and  foot-note. 
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roadbed  to  become  soft  and  springy,  and  allowed  sane),  gravel,  and  stone 
to  be  deposited  and  remain  en  and  near  its  track,  and  that  it  also  negli- 
gently operated  an  engine  with  a  defective  pilot.  While  respondent,  in  the 
performance  of  his  duties  as  a  brakexnan,  was  riding  in  the  cab  of  the 
engine,  it  sank  upon  the  yielding  roadbed,  and  the  defective  pilot  struck 
into  the  gravel  and  stone,  causing  a  stone  to  be  thrown  against  the  cab 
window  of  the  engine,  freaking  the  glass  thereof,  causing  a  piece  of  it 
to  enter  and  injure  respondent's  eye.  Held,  that  the  acts  stated  were 
the  proximate  cause  of  the  injury.  Following-  Wallin  v.  Railway  Co. 
(currently  decided)  86  N.  W.  76. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county;  Edwin  A. 
Jaggard,  Judge. 

Action  by  Thomas  K.  Baker  against  the  Great  Northern 
Railway  Company.  Verdict  for  plaintiff,  and  from  an  order 
denying  a  new  trial  defendant  appeals.     Affirmed. 

W.  E.  Dodge,  for  appellant. 

Harvey  E.  Hull  and  Childs,  Edgerton  &  Wickwire,  for  re- 
spondent. 

LEWIS,  J.  It  is  stated  that  appellant  was  operating  a  rail- 
road in  the  state  of  Montana,  and  that  respondent  was  em- 
ployed by  it  in  the  operation  of  its  railroad  as  brakeman 
upon  freight  trains;  that  appellant  negligently  suffered  and 
allowed  large  amounts  of  sand,  gravel,  and  stone  to  lie  scat- 
tered upon,  near,  and  about  its  track  for  a  distance  of  about 
half  a  mile  west  of  Bowdoin  Pit,  thereby  obstructing  the 
track  and  roadbed,  rendering  it  unsafe  and  unnecessarily  dan- 
gerous to  brakemen  and  other  employees  in  the  performance 
of  their  duties  while  operating  trains  over  such  track.  It  is 
farther  stated  that  the  material  of  the  roadbed  at  that  point 
was  soft  and  yielding,  and  that  it  was  unsafe  and  dangerous 
to  run  trains  over  it,  for  the  reason  that  engines  would  vio- 
lently and  suddenly  tip  and  careen  laterally  while  running  over 
the  track.  It  is  also  charged  that  appellant  negligently  per- 
mitted one  of  its  locomotives  to  become  defective,  in  that  the 
pilot  was  loose,  so  that  it  moved  up  and  down.  It  is  alleged 
that  while  plaintiff,  in  the  performance  of  his  duties  as  brake- 
man,  was  riding  on  this  engine,  and  while  passing  over  that 
portion  of  the  track  above  described,  on  account  of  the  springy 
nature  of  the  roadbed  and  accumulation  of  gravel  and  sand, 
the  pilot,  because  of  its  loose  and  movable  condition,  struck 
into  and  scattered  the  gravel  and  stone  upon  the  roadbed, 
causing  a  stone  to  strike  against  the  window  situated  in  the 
front  end  of  the  engine  cab,  breaking  the  glass,  a  piece  of 
which  penetrated  and  destroyed  one  of  respondent's  eyes. 
These  several  acts  are  charged  as  being  the  proximate  cause 
of  the  injury.  To  this  complaint  appellant  demurs  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  only  point  made  is  that  respondent's 
injury  was  not  the  direct  and  immediate  result  of  the  negligence 
pleaded,  and  that  the  accident  which  caused  such  result  was 
not  one  which  could  have  been  reasonably  anticipated  as  a 
consequence  of  such  alleged  negligent  acts. 
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Counsel  for  appellant  relies  mainly  upon  the  case  of  Weisel 
v.  Railway  Co.  (Minn.)  82  N.  W.  $76,  and  McGowan  v.  Rail- 
road Co.  (Wis.)  64  N.  W.  891.  It  will  not  be  necessary  to 
enter  into  an  extended  discussion  of  those  cases,  for  the  rea- 
son that  the  subject  has  been  covered  in  the  opinion  in  the 
recent  case  of  Wallin  v.  Railway  Co.,  86  N.  W.  76,  considered 
and  decided  in  connection  with  this  case.  Here  are  charged 
three  distinct  acts  of  negligence,  First :  a  springy  roadbed, 
which  tends  to  cause  an  engine  to  ride  unevenly  upon  the 
track ;  second,  the  presence  of  large  quantities  of  sand,  graveL 
and  stone  upon  and  along  the  roadbed ;  third,  a  loose  pilot. 
It  would  seem  to  be  within  reasonable  anticipation  that  under 
these  conditions,  considering  the  soft  material  composing 
the  roadbed,  the  engine  might  sink  somewhat  at  or  near  the 
points  where  the  gravel  and  stone  were  accumulated,  and  the 
pilot,  being  loose,  might  strike  upon  or  against  the  gravel  or 
stone,  scattering  it  in  different  directions,  provided  the  engine 
was  moving  rapidly.  While  it  is  true  that  it  might  not  ordi- 
narilv  have  been  foreseen  that  one  of  the  stones  so  tossed  into 
the  air  would  pass  to  the  rear  and  strike  the  cab  window, 
breaking  the  glass  and  causing  a  piece  of  it  to  enter  respond- 
ent's eye*  yet  it  is  clearly  stated  that  a  stone  thrown  in  that 
manner  did  strike  the  window  of  the  cab,  break  the  glass,  and 
injure  respondent  with  a  piece  of  it.  It  therefore  follows  that 
the  injury  was  the  direct  and  proximate  cause  of  the  com- 
bined negligent  acts.  If  the  stone  or  gravel  had  not  been  on 
the  roadbed,  it  would  not  have  happened.  If  the  pilot  had 
not  been  loose,  nor  the  roadbed  yielding,  the  engine  might  not 
have  been  sufficiently  depressed  to  strike  the  stone.  It  does 
not  appear  that  there  was  any  intervening  cause.  It  is  not 
shown  that  the  stone  was  thrown  from  any  other  source  or 
by  any  other  force,  and  the  question  raised  is  the  same  as  that 
decided  in  Weisel  v.  Railway  Co.,  supra;  and  for  the  reasons 
therein  stated  we  adhere  to  the  proposition  there  declared, 
and  hold  that  the  complaint  states  a  cause  of  action,  for  the 
reason  that  it  appears  that  the  acts  stated  were  in  themselves 
negligent;  that  the  injury  was  the  direct  result  of  those  neg- 
ligent acts;  and,  although  the  exact  manner  in  which  the 
injury  was  occasioned  might  not  have  been  reasonably  antici- 
pated, yet  a  person  guilty  of  negligence  should  be  held  re- 
sponsible for  all  the  consequences  which  a  prudent  and 
experienced  person,  fully  acquainted  with  all  the  circum- 
stances which  in  fact  existed,  whether  they  could  have  been 
ascertained  by  reasonable  diligence  or  not,  would  at  the 
time  of  the  negligent  act  have  thought  reasonably  possible  to 
follow,  if  they  had  occurred  to  him.     Order  affirmed. 
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Brewster  v.  Chicago  &  N/W.  Ry.  Co. 

(Supreme  Court  of  Iowa,  May  21 ,  /go/.) 

[86  N.  W.  Rep.  221.] 

Injury  to  Employee — Lex  Loci.* — Where  an  action  is  brought  in  one 
state  to  recover  against  a  railroad  company  for  an  injury  to  an  employee 
which  occurred  in  another  state,  the  law  of  the  state  in  which  the  injury 
happened  governs. 

Same — Same. — Where,  in  an  action  against  a  railroad  company  for 
injury  to  a  brakeman  by  being  thrown  from  a  car  by  the  engineer  neg- 
ligently and  suddenly  stopping  the  train,  the  injury  happened  in  a  state 
where  the  common  law  relating  to  fellow  servants  had  not  been  changed 
by  statute,  the  plaintiff  could  not  recover,  since  the  engineer  and  brake- 
man  were  fellow  servants,  and  one  could  have  no  cause  of  action  against 
the  master  for  the  negligence  of  the  other. 

Appeal  and  Error. — Under  Code,  §  4136,  providing  that,  among  sev- 
eral points  made  in  a  motion,  the  one  of  those  relied  on  must  be  sepa- 
rately stated,  where  there  were  six  grounds  in  the  motion  to  direct  a 
verdict,  and  seven  in  the  motion  for  new  trial,  and  none  were  separately 
pointed  out  on  appeal  in  assignments  of  error,  the  order  of  the  trial 
court  directing  a  verdict  could  not  be  reviewed. 

Appeal  from  district  court,  Clinton  county ;  A.  J.  House, 
Judge. 

Action  for  damages.  Judgment  on  a  directed  verdict  against 
plaintiff,  and  he  appeals.     Affirmed. 

A.  L.  Schuyler  and  T.  W.  Hall,  for  appellant. 
Hubbard,  Dawley  &  Wheeler,  for  appellee. 

LADD,  J.  A  freight  train  had  been  made  up  at  West 
Chicago,  111.,  and,  after  being  pulled  to  the  main  track,  was 
backing  on  the  side  track  to  enable  a  passenger  train  to  pass, 
when  deceased,  who,  as  head  brakeman,  was  engaged  in  giving 
signals,  stepped  or  fell  backward  off  the  end  of  the  car  on 
which  he  was  riding,  and  was  killed  by  being  run  over.  The 
engineer  and  fireman  claim  to  have  seen  him  when  he  fell, 
and  that  not  until  then  were  the  brakes  set  and  the  train 
brought  to  a  standstill,  resulting  in  its  separation  at  two 
places  because  of  the  breaking  of  couplers.  On  the  other 
hand,  one  Tingleman  testified  that  he  was  standing  only  1 50 
feet  distant  at  the  time,  and  saw  the  train  stop  suddenly,  the 
cars  separate  some  feet,  and  Brewster,  who  was  standing 
sidewise,  then  pitch  over  the  end  to  his  death.  The  cause 
of  action  is  predicated  on  two  grounds:  (1)  Negligence  of  the 
engineer  in  suddenly  stopping  the  train ;  and  (2)  negligence 
of  the  defendant  in  making  use  of  a  defective  coupler.  As 
the  injury  complained  of  happened  in  Illinois,  the  law  of 
that  state  must  necessarily  govern.  Hyde  v.  Railway  Co.,  61 
Iowa,  441,  16  N.  W.  351;  Morris  v.  Railway  Co.,  65  Iowa, 
727,  23  N.  W.  143.  It  appears  from  the  record  that  no  statute 
of  Illinois  renders  a  railroad  company  liable  for  the  negli- 

•See  St.  Louis,  etc.,  Ry.  Co.  v.  Brown  (Ark.),  16  Am.  &  Eng.  R.  Cas.,  N. 
S.,  440;  Chicago  &  E.  I.  R.  Co.  v.  Rouse  (111.),  12  Am.  &  Eng.  R.  Cas., 
X.  S.,  705,  and  extensive  note,  711  et  seg. 
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gence  of  a  co-employee.  The  common-law  rule  prevails,  and, 
if  the  engineer  and  brakeman  were  fellow  servants,  no  re- 
covery can  be  had  because  of  any  negligence  of  the  former  in 
the  manner  of  stopping  the  train.  That  such  employees  are 
fellow  servants  seems  to  have  been  fully  settled  by  authority. 
Railroad  Co.  v.  Robinson,  4  Bush,  507;  Wilson  v.  Railroad 
Co.,  18  Ind.  226;  Sherman  v.  Railroad  Co.,  17  N.  Y.  153; 
Meyer  v.  Railroad  Co.  (111.  Sup.)  52  N.  E.  848.  See  note  to 
Hough  v.  Railway  Co.,  100  U.  S.  213.  25  L.  Ed.  612;  Sullivan 
v.  Railroad  Co.,  11  Iowa,  421.  The  law  prohibited  a  recovery 
on  the  first  ground. 

2.  But  it  is  urged  that,  had  the  coupler  not  broken  and 
the  cars  separated,  the  deceased  might  have  saved  himself 
by  catching  or  stepping  on  the  next  car,  and  therefore  the 
alleged  defect  in  the  coupler  contributed  to  his  death.  On  the 
other  hand,  it  is  said,  among  other  things,  that  this  is  mere 
conjecture,  and  the  jury  ought  not  to  be  permitted  to  guess 
on  what  might  have  happened.  The  district  court  evidently 
took  his  view,  and,  as  the  propriety  of  directing  a  verdict  is 
not  questioned  by  assignment  of  error  in  the  manner  directed 
by  statute,  the  correctness  of  that  ruling  cannot  be  con- 
sidered by  this  court.  The  only  errors  assigned  which 
might  be  relied  on  are  said,  in  substance,  to  have  arisen 
(4)  in  sustaining  the  motion  to  direct  a  verdict;  (5)  in 
directing  a  verdict ;  (6)  in  taking  the  case  from  the  jury ;  (7) 
in  overruling  plaintiff's  motion  for  new  trial;  and  (8)  in 
entering  judgment  for  defendant.  Section  4136  of  the  Code 
provides  that  "among  several  points  made  in  motion  the  one 
or  those  relied  upon  must  be  separately  stated. ' '  Here  there 
were  six  grounds  in  the  motion  to  direct  the  verdict,  and 
seven  in  the  motion  for  new  trial.  None  were  separately 
pointed  out.  The  decisions  of  this  court  holding  that  the 
assignments  are  insufficient,  under  such  circumstances,  are 
too  numerous  for  citation.  Nor  is  it  enough  to  say  the  court 
erred  in  ordering  or  entering  a  judgment.  Tomblin  v.  Ball, 
46  Iowa,  190;  Klotz  v.  James,  96  Iowa.  1,  64  N.  W.  648. 

3.  Tingleman  testified  that  after  deceased  fell  he  went  to  the 
place  of  the  accident,  where  "the  conductor  was  looking  at 
the  Janey  coupler  that  was  broken."  Here  the  defendant 
objected  to  the  witness  repeating  anything  the  conductor  said, 
and  moved  to  strike  out  the  answer  quoted,  and  the  motion 
was  sustained.  It  is  insisted  that  what  the  conductor  said 
was  part  of  the  res  gestae,  and  ought  to  have  been  received. 
But  the  witness  had  neither  been  asked  nor  had  undertaken 
to  give  his  language  and  the  ruling  merely  struck  out  the  state- 
ment of  what  he  was  doing,  which  was  subsequently  shown. 
If  the  appellant  had  any  purpose  of  showing  by  this  witness 
what  was  said  by  the  conductor,  the  record  contains  no  intima- 
tion of  it.     Affirmed. 
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Ward  v.  Yazoo  &  M.  V.  R.  Co. 

{Supreme  Court  of  Mississippi,  May  69  igor.) 

[29  So.  Rep.  829.] 

Carriers — Misconduct  of  Railroad  Agent — Injury  to  Passengers— Evi- 
dence—Res  Gestae. — Plaintiff,  a  negTo  girl,  entered  the  waiting"  room 
of  defendant's  depot  in  company  with  two  other  colored  girls  ;  and  E.>  a 
white  man,  also  entered  the  same  room.  Shortly  thereafter  the  agent 
entered  his  office,  and  opened  the  ticket  window  and  called,  "Tickets," 
but  refused  to  sell  tickets  to  one  of  the  colored  girls,  and  drove  them 
and  E.  from  the  waiting  room  with  a  revolver.  Held,  in  an  action 
against  the  company,  that  it  was  error  to  refuse  to  allow  E.  to  testify  for 
the  plaintiff  that  the  agent  swore  at  plaintiff  when  outside  the  depot, 
and  told  her  that  he  would  kill  her  if  she  went  back  into  the  waiting 
room  to  get  her  pocketbook. 

Appeal  from  circuit  court,  Claiborne  county;  Patrick 
Henry,  ludge. 

"To  be  officially  reported." 

Action  by  Mary  Ward  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Compan}r.  From  a  judgment  in  favor  of 
plaintiff,  but  not  for  the  sum  demanded,  she  appeals. 
Reversed. 

Appellant,  with  two  other  girls,  all  colored,  reached  Eliza- 
beth station,  a  junction  of  the  Southern  Railway  and  the 
Yazoo  &  Mississippi  Valley  Railroad  Company,  about  10 
o'clock  on  the  night  of  March  9,  1899,  and  entered  the  colored 
waiting  room  of  the  depot,  to  take  passage  on  the  Yazoo  & 
Mississippi  Valley  train  to  Cary,  Miss.  One  E.  H.  Hum- 
phries, a  white  man,  was  also  a  passenger,  and  awaiting  the 
arrival  of  the  same  train.  Humphries,  finding  a  poor  fire 
in  the  white  waiting  room,  went  into  the  colored  waiting 
room,  where  appellant  and  her  companions  were.  Appellant 
and  her  companions  asked  the  negro  porter  if  their  trunks 
could  be  checked,  and  the  porter  referred  them  to  the  agent, 
who  he  said  would  come  in  a  short  time.  When  the  agent 
arrived,  he  opened  the  ticket  window  of  the  colored  waiting 
room  and  called  out ' 'Tickets,"  and  appellant  asked  him  to 
sell  her  a  ticket  to  Cary.  The  agent  rpplied,  "I  will  not  sell 
yon  a  damn  thing. "  In  the  office  with  the  agent  was  a  Mr. 
Kirkland,an  employee  of  the  defendant  company.  The  agent 
then  asked  appellant  her  name,  and  she  replied,  "Mary 
Ward."  The  agent  then  said,  " Mary,  you  and  one  of  those 
girls  come  in  here,  and  we  will  talk  the  matter  over. "  Appel- 
lant refused  to  go  into  the  office,  and  the  agent  repeated  the 
request  several  times.  Humphries  then  asked  to  be  allowed 
to  go  into  the  office,  to  the  fire,  when  the  agent  drew  his  pistol 
and  said  to  Humphries,  "What  are  you  spying  around  here 
for?"  and  told  him  to  get  out.     Humphries  ran  out,  and  the 

*See  generally,  20  Cent.  Dig.,  Col.  466etseq.;  11  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  523 ;  21  Am.  &  Eng.  Enc.  Law,  106  et  seg. ;  5  Rap.  & 
Mack's  Dig.  466. 

21  (n  s)  A  &  E  R  Cas— 26 
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girls  became  frightened  and  ran  out  into  the  dark  and  into  the 
water,  falling  over  each  other  and  into  the  water  and  mud. 
The  agent  and  his  companion  followed  them  out  to  the  plat- 
form of  the  depot.  At  the  trial  of  the  case  in  the  court  below, 
Humphries  was  introduced  as  a  witness  by  plaintiff,  and 
plaintiff  undertook  to  prove  by  him  that  McDowell,  the  agent, 
followed  appellant  and  Humphries  to  the  platform,  rushed  by 
appellant,  and  told  her  that  if  she  went  back  into  the  waiting 
room  after  her  pocketbook  he  would  kill  her,  and  cursed  her 
as  he  did  so.  This  evidence  was  excluded  by  the  court. 
Several  of  the  witnesses  testified  that  the  agent,  McDowell, 
was  drunk.  The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  $250,  and  from  this  judgment  she  appeals. 

Anderson  &  McLaurin  and  J.  McC.   Martin,  for  appellant. 
Mayes  &  Harris,  for  appellee. 

WHITFIELD,  C.  J.  It  was  error  to  exclude  the  testimony 
of  Humphries  as  to  what  took  place  on  the  depot  platform 
immediately  after  appellant  and  Humphries  left  the  waiting 
room.  He  told  Mary  Ward,  as  he  rushed  by  her,  that  he 
would  kill  her  if  she  went  back  into  the  waiting  room  after 
her  pocketbook.  This  was  all,  plainly,  of  the  res  gestae.  We 
cannot  say  that  it  was  merely  cumulative,  and  hence  did  no. 
harm.  In  view  of  the  course  of  the  trial,  and  the  small 
amount  of  the  verdict,  we  cannot  say  this  error  was  not 
reversible.     Reversed  and  remanded. 


Coburn  v.  Morgan's  Louisiana  &  T.  R.  Co.  (No.  13,912.) 

{Supreme  Court  of  Louisiana,  May  6",  /go/.) 

[29  So.  Rep.  882.] 

Tickets — Time  Limitation.* — The  purchaser  of  a  railroad  passe ng-er 
ticket  must  take  notice  of  the  time  limitation  printed  or  stamped  on  the 
face  of  the  ticket. 

Same — Same. — A  limit  of  one  day  on  such  a  ticket  is  not  unreasonably 
short. 

(Syllabus  by  the  Court.) 

Case  certified  from  court  of  appeals,  Fourth  circuit,  parish 
of  Iberia. 

Action  by  Jonas  L.  Coburn  against  Morgan's  Louisiana  & 
Texas  Railroad  Company.  Case  certified  from  court  of 
appeals,  and  instructions  given. 

PROVOSTY,  J.  The  plaintiff  bought  from  the  defendant 
railway  company  an  ordinary  ticket  for  passage  from  New 
Iberia  to  Opelousas,  which  two  points  are  distant  from  each 
other  only  a  few  hours'  travel.  Fifteen  days  after  purchasing 
the  ticket,  plaintiff  tendered  it  in  payment  of  his  fare  on  one 
of  the  trains  of  the  defendant  company.     On  the  face  of  the 

♦See  Walker  v .  Price  (Kan.),  20  Am.  &  En*.  R.  Cas.,  N.  S.,  432,  and 
extensive  notey  436  et  seg. 
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ticket  was  printed  the  following:  "Good  for  one  continuous 
passage,  commencing  only  on  date  stamped  on  back. ' '  On 
the  back  of  the  ticket  there  was  stamped  the  date  of  the  pur- 
chase. The  conductor  refused  to  receive  the  ticket,  assigning 
as  his  reason  that  the  time  limit  had  expired ;  and,  on  plain- 
tiffs refusal  to  pay  fare,  he  ejected  him  from  the  train. 
Hence  this  suit  in  damages  for  a  wrongful  ejectment.  The 
case  comes  to  us  from  the  court  of  appeals  of  the  Fourth 
circuit  sitting  for  the  parish  of  Iberia,  the  judges  propounding 
to  us  for  instructions  three  questions: 

Question  First.  "Is  the  limitation  of  one  day  on  an  ordinary 
first-class  passenger  ticket  a  reasonable  regulation?"  This 
court  having  heretofore,  in  the  case  of  Rawitzky  v.  Railroad 
Co.,  40  La.  Ann.  47,  3  South.  387,  announced  as  settled  law 
that  a  railway  company  may  place  a  time  limit  on  its  passen- 
ger tickets,  we  assume  that  this  question  relates  not  to  the 
reasonableness  of  placing  a  time  limit  on  passenger  tickets, 
bat  to  the  reasonableness  of  a  time  limit  so  short  as  one  day. 
We  assume,  furthermore,  that  the  question  has  reference 
solely  to  the  time  within  which  the  traveler  shall  set  out  on 
his  journey.  We  are  not  informed  by  the  record  what  were 
the  grounds  on  which  the  reasonableness  of  this  time  limit 
was  impugned  in  the  lower  court.  To  us  the  limit  appears  to 
be  entirely  reasonable.  It  could  be  unreasonable  only  if  it 
were  adopted  without  any  useful  purpose  in  view,  or  if  it  did 
not  allow  the  traveler  sufficient  time  in  which  to  buy  his  ticket 
and  take  his  train ;  but  we  must  assume  that  it  has  been 
adopted  by  the  railroad  for  the  better  management  of  its  busi- 
ness, and  it  seems  to  allow  to  the  passenger  all  the  time  he 
can  possibly  need  to  buy  his  ticket  and  take  his  train.  We 
are  not  questioned  as  to  whether  the  limit  may  not  become 
inoperative  in  any  given  case  owing  to  special  circumstances, 
and  as  to  that  we  have  nothing  to  say. 

Question  Second.  "Is  the  buyer  of  such  ticket  charged 
with  knowledge  of  such  a  limitation  by  the  fact  of  its  being 
printed  on  the  face  of  the  ticket  ?" 

Question  Third.  "Is  the  purchase  of  the  ticket  a  contract 
which  requires  that  the  railroad  company  should,  at  the 
time  the  ticket  is  purchased,  give  the  purchaser  actual  knowl- 
edge of  the  limitation  in  order  to  bind  him  to  such  limita- 
tion?" 

These  two  questions  are  at  bottom  one.  They  inquire  as 
to  the  nature  of  the  time  limitation  on  passenger  tickets; 
whether  it  is  a  mere  matter  for  the  carrier  to  regulate, — very 
much  as  the  time  for  the  departure  of  trains  is, — or  whether 
it  is  a  matter  of  contract  between  the  passenger  and  the 
carrier,  and  therefore  a  matter  the  provisions  as  to  which  are 
not  binding  on  the  passenger  without  his  actual  knowledge, 
and  his  consent,  express  or  implied.  We  think  the  limitation 
is  in  the  nature  of  a  mere  regulation,  and  that  the  passenger 
must  take  notice  of  it,  as  he  must  do  of  all  the  other  reason- 
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able  rules  and  regulations  of  the  railroad  on  which  he  travels. 
Of  course,  before  the  passenger  can  be  expected  to  conform 
to  the  carrier's  rules  and  regulations,  these  rules  and  regula- 
tions must  be  made  known  to  him  in  some  way.  Mere  post- 
ing of  notice  that  tickets  are  limited,  without  printing  on  the 
ticket,  or  other  notification,  has  been  held  bv  the  supreme 
court  of  New  Hampshire  to  be  sufficient  to  bring  to  the  pas- 
senger the  knowledge  of  the  limitation,  so  as  to  make  the 
limitation  binding  on  him  (Johnson  v.  Railroad  Corp.,  46  N. 
H.  213,  88  Am.  Dec.  199);  and  this  decision  is  referred  to, 
apparently  with  approval,  by  text  writers.  But,  be  that  as 
it  may,  certainly  a  limitation  printed  on  a  ticket  is  binding  on 
the  passenger.  As  to  this  the  law  is  well  settled.  "It  is  now 
definitely  settled  that  a  stipulation  in  a  ticket  limiting  the 
time  within  which  it  shall  be  used  is  valid  and  binding  on  the 
passenger.''  Fetter,  Carr.  Pass.  p.  731,  par.  285,  citing  a 
number  of  cases.  "When,  on  its  face,  the  ticket  is  issued 
available  for  a  limited  time  only,  the  holder  thereof  will  not 
be  entitled  to  passage  by  virtue  of  it  after  the  expiration  of 
the  time  specified."  25  Am.  &  Eng.  Enc.  Law.  p.  1093, 
verbo  i l  Tickets  and  Fares. ' '  "  A  rai  1  way  passenger  who  accept 
a  ticket  is  bound  by  its  terms  to  the  same  extent  as  if  he  had1 
by  formal  agreement  entered  into  such  a  contract  with  the 
company."  Gen.  Dig.  (Am.  &  Eng.  Ann.)  verbo  "Carriers, 
Tickets,"  No.  73,  citing  a  number  of  cases.  The  authorities 
referred  to  in  the  record  as  having  been  cited  by  plaintiff 
to  the  contrary  of  the  above  must  be  read  in  the  light  of  a 
distinction  between  the  time  limit  on  a  ticket  and  the  limita- 
tion of  the  carrier's  liability  under  his  contract  for  carriage. 
When  so  read,  the  authorities  in  question  are  found  not  to 
conflict  with  the  extracts  here  given.  The  time  limit  on  the 
ticket  is  a  matter  of  regulation  by  the  carrier,  of  which  the 
passenger  must  take  notice,  and  which  may  be  brought  to  his 
attention  by  being  merely  printed  on  the  ticket ;  whereas,  the 
limitation  of  the  legal  obligations  of  the  carrier  is  a  matter  of 
contract  between  the  carrier  and  the  passenger,  which,  in 
order  to  be  binding  on  the  passenger,  may  have  to  be  shown 
to  have  been  brought  to  his  attention  at  the  time  of  the 
formation  of  the  contract. 

":  We  answer  the  first  and  second  questions  in  the  affirmative, 
and  the  third  in  the  negative. 

NICHOLLS.  C.  J.,  and  BLANCH ARD,  J.,  take  no   part 
n  this  decision.  

Parley  v.  Cincinnati,  H.  &  D.  R.  Co. 

(Circuit  Court  of  Appeals,  Sixth  Circuit ,  April  z,  zoo/.) 

[108  Fed.  Rep.  14.] 

Carriers — Relation  of  Carrier  and  Passenger — How  Created.* — The 
relation  dt  carrier  and  passenger,  which  will  bring*  a  carrier  under  the 
obligation  fcQ  exercise  the  high  degree  of  care  and  caution  for  the  safety 
of  a  person  imposed  by  such  relation,  can  only  be  created  by  contract, 
express  or  impr~A 
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Same — Personal  Injury — Passenger  or  Trespasser.* — It  was  the  cus- 
tom of  a  railroad  company  to  have  a  mail  car,  which  went  out  with  a 
train  at  8:45  p.  m.,  supplied  with  gas  and  ice,  and  equipped  for  the  run, 
and  standing*  near  the  express  station,  at  about  6  o'clock,  where  it  was 
boarded  by  the  mail  clerk,  who  was  to  have  charge  of  it  for  the  run. 
On  one  occasion  the  train  with  which  the  car  came  in  was  late,  and  did 
not  arrive  until  about  6:30,  and  the  clerk  boarded  the  car  immediately 
on  its  arrival  at  the  station,  before  it  had  been  cut  out  from  the  train  or 
equipped  for  the  succeeding  run.  While  it  was  being  switched  into  the 
yards,  for  the  purpose  of  being  so  equipped,  a  coupling  broke,  and  it 
collided  with  other  cars,  as  a  result  of  which  the  clerk  was  thrown  down 
and  injured.  Held,  in  an  action  to  charge  the  railroad  company  with 
liability  for  the  injury  on  the  ground  of  negligence,  there  being  no  evi- 
dence that  defendant,  through  any  officer  or  agent,  had  actual  knowledge 
of  plaintiff's  presence  in  the  car,  that  he  could  only  recover  by  proof  of 
a  custom  of  the  clerks  to  board  the  car  at  places  other  than  the  usual  one 
at  the  express  station,  which  was  known  to  defendant,  or  was  so  general 
that  defendant  was  chargeable  with  notice  of  it,  so  that  it  must  have 
impliedly  agreed  to  receive  plaintiff  as  a  passenger  at  the  time  and  place 
where  he  entered  the  car ;  and  that  evidence  that  plaintiff  and  another 
clerk  had,  on  three  occasions  during  the  preceding  four  years,  boarded 
the  car  at  other  places,  ''wherever  it  could  be  found,"  was  not  sufficient 
to  establish  such  custom,  it  not  being  shown  that  defendant  had  any 
knowledge  of  such  facts. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  action  was  brought  to  recover  damages  for  a  personal 
injury,  suffered  bv  plaintiff  in  error  on  the  24th  day  of  Novem- 
ber, 1898,  while  in  the  empldy  of  the  United  States  as  a  postal 
clerk  in  the  railway  mail  service.  His  work  as  such  clerk  was 
in  a  post-office  car  provided  for  the  purpose,  and  consisted 
in  the  reception,  assortment,  and  distribution  of  mail  matter 
in  said  car,  on  what  is  called  the  "run"  between  Cincinnati, 
Ohio,  and  Indianapolis,  Ind.  This  mail  car,  in  which  plain- 
tiff in  error  discharged  his  duties,  was  a  combination  mail, 
express,  and  baggage  car,  with  three  apartments,  and  was 
carried  in  trains  of  the  defendant  in  error  operated  between 
said  cities.  These  trains  departed  from  Cincinnati  at  8 145  p. 
m.,  arrived  at  Indianapolis  at  12:45  a.  m.,  left  Indianapolis  at 
3*45  p.  m.  and  arrived  in  Cincinnati  at  7:30  a.  m.  the  next 
morning.  Plaintiff  had  been  in  the  railway  mail  service 
fourteen  years  before  the  accident,  and  for  more  than  two  years 
on  the  run  between  Cincinnati  and  Indianapolis.  Two 
clerks  were  engaged  in  the  service  on  this  line,  working  in 
turns  during  alternate  weeks.  The  other  clerk  was  John  B. 
Connor,  who  had  been  engaged  in  the  service  for  a  period  of 
about  fourteen  years,  and  on  this  particular  run  about  four 
years,  preceding  the  accident.  On  the  day  of  the  accident 
there  had  been  a  wreck  on  the  road,  and  plaintiff  in  error 
came  into  Cincinnati  that  morning  on  another  train.  In  the 
evening  he  went  to  the  express  office,  about  the  usual  hour, 
and  inquired  at  the  office  of  the  defendant  in  error  about  his 
car,  and  was  told  that  it  would  be  in  on  train  41,  which  was 
due  at  6  o'clock,  but  which  was  in  fact  24  minutes  late. 
When  train  41   arrived    in  the    depot    with   the   mail  car 

•See  extensive  note,  20  Am.  &  Eng.  R.  Cas.,  N.  8.,  121  et  seq. 
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attached,  plaintiff  in  error  boarded  his  car  immediately,  and 
proceeded  to  change  his  clothes  and  prepare  for  the  work  to 
be  done.  The  car  had  just  come  in  from  the  north  as  part  of 
the  train,  from  which  it  had  not  been  disconnected  at  the 
time  plaintiff  in  error  entered.  When  the  post-office  car  had 
been  separated  from  the  train,  it  was  switched  up  into  the 
yard  for  the  purpose  of  being  furnished  with  gas  and  other- 
wise prepared  for  the  trip.  While  on  this  switching  run  the 
coupling  which  attached  the  car  to  the  swich  engine  broke, 
and  this  car  collided  with  other  cars.  As  a  result  of  this  col- 
lision, it  is  alleged  in  the  petition  that  the  plaintiff  in  error 
was  knocked  down  against  a  table,  and  upon  the  floor  of  the 
car,  and  received  severe  injuries  on  his  shoulders,  arms,  and 
in  his  leg  and  spine.  The  action  is  grounded  on  the  charge 
that  the  collision  was  caused  through  the  negligence  of  the 
defendant,  its  agents  and  servants.  The  answer  to  the  peti- 
tion puts  in  issue  the  general  charges  of  the  petition,  including 
the  charge  of  negligence,  and  specifically  denies  that  the  plain- 
tiff in  error  was,  at  the  time  of  the  accident,  in  the  line  of  his 
duty  as  railway  postal  clerk,  or  that  he  was  rightfully  on  the 
car,  which,  as  the  answer  states,  was  at  the  time  in  the 
switching  yard  of  the  defendant. 

These  mail  clerks  were  introduced  by  the  plaintiff  in  error 
and  were  the  only  witnesses  who  testified  in  the  case.  They 
agree  in  the  statement  that  it  was  customary  for  the  railway 
mail  clerks  to  enter  the  post-office  car  at  the  platform  of 
the  express  office,  where  mail  and  express  matter  were 
delivered  and  placed  on  board  the  car.  In  the  ordinary  course 
of  business,  when  the  car  was  boarded  by  the  postal  clerks  at 
the  express  office,  and  at  the  usual  time,  it  had  already  been 
supplied  with  gas,  ice.  and  was  lighted,  ready  for  the  trip, 
and  was  carried  from  that  place  to  the  depot,  and  attached 
to  the  train  in  proper  position  for  the  run.  Although  the 
train  did  not  leave  Cincinnati  for  Indianapolis  until  8:45  p. 
m.,  the  mail  clerks,  as  a  rule,  went  on  duty  about  6  o'clock  p. 
m.,  in  order  to  arrange  the  car  for  the  first  delivery  of  mail, 
which  came  from  the  post  office  to  the  express  station  at  7 
o'clock  p.  m. 

At  the  close  of  the  plaintiff's  evidence,  the  court,  on  motion, 
directed  a  verdict  in  favor  of  the  defendant,  to  which  excep- 
tion was  duly  taken.  The  case  was  afterwards  submitted  to 
the  court  on  motion  for  a  new  trial,  and,  in  overruling  this 
motion,  the  learned  circuit  judge,  after  making  certain  obser- 
vations in  relation  to  the  case,  not  material  to  be  now  re- 
peated, went  on  to  say:  "A  well-established  usage  and  custom, 
shown  by  the  evidence,  required  the  clerk  on  duty  to  board 
the  postal  car  at  the  express  platform  in  the  defendant's  yards 
at  Cincinnati  a  few  minutes  before  or  after  six  in  the  after- 
noon of  each  day,  where  the  mail  would  be  delivered  to  them 
about  7  o'clock,  and  at  7:15  the  car  would  be  pulled  over  to 
the  depot  and  put  into  the  train.  The  car,  when  boarded  by 
the  postal  clerk  at  the  express  platform,   would  be  gassed. 
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lighted,  and  iced,  and  prepared  to  go  on  the  trip.  It  was  well 
understood  by  the  railway  mail  clerks,  the  post-office  em- 
ployees who  delivered  the  mail,  and  the  railroad  men  who 
assisted  in  placing  the  mail  in  the  postal  car,  that  the  car 
would  be  at  the  express  platform  as  early  as  6  o'clock. 
Connor,  in  his  examination  iji  chief,  testifies  as  follows:  'Q. 
Well  Mr.  Connor,  when  you  would  go  down  there,  you  say 
you  would  find  this  car  at  the  express  office.  Did  it  ever 
happen  in  your  fourteen  years,  or  during  the  four  years  you 
were  on  this  run,  that  the  car  was  not  at  the  express  office? 
A.  Yes,  sir;  it  happened  on  two  occasions.  Q.  Two  occasions, 
with  you?  A.  Yes,  sir.  Q.  Where  would  you  find  it  at  these 
times?  A.  One  night  there  was  a  car  short,  and  it  came  in 
on  the  day  train,  and  we  took  it  back,  and  I  believe  another 
time  there  was  something  the  matter  with  one  of  the  cars, 
and  they  substituted  another  car  for  it.  Q.  When  the  car  was 
not  at  this  place,  where  would  you  go?  A.  Well,  I  would  go 
wherever  I  could  find  it.  I  got  it  in  the  depot  on  one  occasion. 
Q.  Do  you  know  from  your  personal  observation,  in  the  rail- 
way mail  service  for  fourteen  years,  what  has  been  the  custom 
on  that  road,  in  those  yards,  of  the  railway  postal  clerks,  in 
that  particular,  as  to  getting  on  the  cars  when  the  time  comes 
to  get  on  them?  A.  No,  sir;  I  cannot  answer  that,  any  more 
than  I  would  get  in  there  wherever  I  would  find  the  car.  Q. 
Have  you  seen  other  postal  clerks,  as  it  come  under  your 
knowledge  and  observation  on  other  runs  than  this  one?  A. 
They  generally  do  that;  yes,  sir."  Plaintiff  testifies,  in  a 
general  way,  that  it  was  his  practice  to  get  on  the  postal  car 
wherever  he  found  it,  and  that  in  the  course  of  his  service  he 
got  on  it  at  other  places  than  at  the  express  platform,  but  he 
gives  no  instance  of  having  done  so,  except  the  occasion  when 
he  was  injured.  The  ordinary  passenger  boards  the  train  at 
the  depot,  but  the  railway  mail  clerks  were  permitted  to 
board  the  postal  car  at  the  express  platform,  and  the  practice, 
in  that  respect,  had  become  so  well  established  at  the  time  of 
the  plaintiff's  injury  that  the  employees  of  the  post  office  and 
the  clerks  in  the  railway  mail  service  knew  it,  and  the  officers 
and  agents  of  the  defendant  also  knew  or  were  bound  to  know 
it.  During  the  fourteen  years  these  clerks  had  been  running 
on  the  defendant's  road  only  three  instances  are  shown  where 
this  practice  was  departed  from,  two  within  the  experience  of 
Mr.  Connor,  and  the  occasion  when  the  plaintiff  was  injured ; 
although  the  plaintiff,  as  I  have  already  said,  in  a  general 
way,  speaks  of  boarding  his  car  wherever  he  could  find  it,  and 
of  other  clerks  doing  the  same  thing.  The  railway  mail 
clerks  might  get  on  the  car  in  the  depot  after  it  was  attached 
to  the  train,  but  there  was  no  practice  or  usage  which  would 
justify  them  in  getting  on  the  car  at  any  point  outside  of  the 
depot  other  than  at  the  express  platform.  The  evidence  fails 
to  show  any  practice  or  usage  which  would  put  the  defendant 
on  notice  that  the  plaintiff  was  in  the  car  at  the  time  he  was 
injured.     It  was  suggested  by  counsel  that  there  is  evidence 
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tending  to  show  that  the  railway  mail  clerks  were  always,  or, 
at  least,  as  a  rule,  in  their  cars  at  about  6  o'clock  in  the  even- 
ing, and  that,  therefore,  the  defendant  was  put  upon  notice 
that  the  plaintiff  was  in  this  car  at  the  time  of  the  accident. 
But  the  evidence  also  shows  that  always,  or  as  a  rule,  they  got 
into  their  cars  at  the  express  platform,  while  on  this  occasion 
the  plaintiff  waited  at  the  depot  for  the  train  from  the  north, 
to  which  this  car  was  attached,  and  that  as  soon  as  it  stopped 
he  boarded  the  car  before  the  train  was  dismembered  or  this 
car  taken  from  it,  and  that  he  remained  in  it  while  it  was 
being  switched  over  the  yard  for  the  Durpose  of  being:  gassed, 
iced,  and  prepared  for  the  trsrin  to  which  it  was  to  be  attached, 
more  than  two  hours  later,  and,  in  the  absence  of  any  evidence 
showing  that  the  officers  and  servants  of  the  defendant  had 
actual  knowledge  that  he  was  in  the  car,  it  cannot  be  pre- 
sumed, from  any  practice  or  usage  shown  by  the  evidence,  that 
the  defendant  had  such  knowledge.  This  car,  because  of  the 
accident,  never  reached  the  express  platform,  but  the  one  sub- 
stituted for  it  was  taken  there,  and  the  plaintiff  boarded  it 
there,  and  went  out  with  the  train.  At  the  trial  the  court  was 
of  opinion  that  there  was  no  evidence  showing,  or  tending 
to  show,  that  the  plaintiff  was  rightfully  on  the  car,  in  the 
line  of  his  duty,  at  the  time  of  the  accident,  and  that  his  re- 
lation to  the  defendant  was  not  that  of  a  passenger,  but  that 
of  a  trespasser,  and  that  the  defendant  owed  him  no  duty  the 
nonperformance  of  which  would  constitute  negligence,  and 
the  jurv  was  therefore  instructed  to  return  a  verdict  for  the 
defendant,  and,  being  still  of  that  opinion,  the  motion  for  a 
new  trial  will  be  overruled.' '  The  motion  for  a  new  trial  hav- 
ing been  denied,  judgment  was  duly  entered  upon  the  verdict, 
and  thereupon  this  writ  of  error  was  sued  out. 

Harlan  Cleveland,  for  plaintiff  in  error. 
Lawrence  Maxwell,  Jr.,  for  defendant  in  error. 

Before  LURTON  and  SEVERENS,  Circuit  Judges  and 
CLARK,  District  Judge. 

CLARK,  District  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  ruling  of  the  court,  on  motion  to  direct  a  verdict  in 
favor  of  the  defendant,  is  assigned  for  error,  and  presents  the 
single  question  on  which  the  case  is  here  for  re-examination. 
It  is  well  settled,  and  not  controverted,  that  a  person  must 
be  expressly  or  impliedly  received  as  a  passenger  before  the 
carrier  comes  under  obligation  to  exercise  towards  such  person 
that  high  degree  of  care  and  caution  for  his  safetv  which  is 
due  from  the  carrier  to  the  passenger.  The  relation  between 
carrier  and  passenger  is  contractual,  and  is  created  only  by 
contract,  express  or  implied.  Bricker  v.  Railroad  Co.,  132 
Pa.  1,  18  Atl.  933;  Railroad  Co.  v.  Smith,  30  C.  C.  A.  58,  86 
Fed.  292,  40  L.  R.  A.  746;  Railroad  Co.  v.  Meacham,  91 
Tenn.  428,  19  S.  W.  32;  5  Am.   &   Eng.    Enc.    Law   (2d  Ed.) 
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488;  Brown  v.  Scarboro,  97  Ala.  316,  12  South.  28Q;  Railway 
Co.  v.  Williams,  91  Tex.  255,  42  S.  W.  855;  Gardner  v.  New 
Haven  &  N.  Co.,  51  Conn.  143,  150;  Railroad  Co.  v.  O'Keefe, 
168  111.  115,  48  N.  E.  294;  Railway  Co.  v.  Best,  169  111.  301, 
48  N.  E.  684. 

Manifestly,  this  obligation  does  not  rest  on  the  carrier  with 
respect  to  one  who,  without  the  knowledge  of  the  carrier, 
boards  a  car  knowing  that  the  car  is  not  ready  for  receiving 
passengers,  and  that  it  is  not  expected  or  intended  that  it  should 
be  entered  at  that  time  or  place.  The  contention  of  plaintiff 
in  error  is  that  there  was  evidence  tending  to  show  a  custom 
or  usage  on  the  part  of  these  mail  clerks  to  enter  the  post- 
office  car  in  the  switch  yard,  or  at  other  places  where  the  car 
might  be  found,  at  the  usual  time  of  boarding  the  car,  and 
that  when  plaintiff  in  error,  pursuant  to  this  custom  or  practice, 
entered  the  post-office  car  on  the  occasion  in  question  he 
was  thereby  impliedly  received  as  a  passenger,  in  view  of  the 
custom,  and  the  relation  of  carrier  and  passenger  created.  To 
support  this  contention,  it  is  necessarv  for  the  plaintiff  in 
error  to  insist  (as  indeed  is  done)  that  the  evidence  tended  to 
show  a  custom  so  definite  and  well  established  that  the  rail- 
road company  might  justly  be  charged  with  constructive  or 
presumptive  knowledge  of  the  custom.  It  is  not  claimed  that 
the  evidence  shows,  or  tends  to  show,  positive  knowledge 
brought  home  to  the  railroad  company  of  the  custom  or  prac- 
tice now  asserted  to  have  existed.  Nor  is  it  urged  or  sug- 
gested that  the  defendant  in  error,  through  any  officer  or 
agent,  was,  in  fact,  aware  of  the  presence  of  the  plaintiff  in 
error  in  the  mail  car  at  the  time  of  or  before  the  collision. 

The  difficulty  to  a  railroad  company  in  exercising  a  high 
degree  of  care  towards  persons  on  cars  in  motion  in  its  switch 
yards,  and  the  increased  liability  from  obligation  to  do  so,  are 
so  manifest  that  a  usage  or  custom  relied  on  to  create  the  re- 
lation of  carrier  and  passenger,  and  impose  on  the  railroad 
company  this  high  duty,  ought,  under  such  conditions,  upon 
the  plainest  principles  of  justice,  to  be  established  by  evidence 
which  shows,  or  strongly  tends  to  show,  a  well-defined, 
definite,  and  continuous  practice,  from  which  knowledge  on 
the  part  of  the  company  may  be  fairly  inferred. 

In  Railroad  Co.  v.  Cook,  13  C.  C.  A.  364.  66  Fed.  115,  28 
L.R.A.  181,  this  court,  speaking  through  Judge  Lurton,  in 
reference  to  a  switch  yard,  said : 

"It  was  the  place  where  trains  were  broken  up,  and  out- 
going trains  made  up.  Engines  and  car  were,  from  the  neces- 
sities of  a  great  business,  in  continual  motion,  backward 
and  forward,  and  passing  from  one  track  to  another.  The 
business  of  the  company,  the  rapidity  of  transportation,  the 
success  with  which  that  business  should  be  conducted,  and  the 
dangerous  character  of  the  work  required  to  be  there  done, 
demanded  that  the  business  of  such  a  yard  should  be  surren- 
dered to  the  company's  own  uses,  free  from  an  interference, 
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[38  S.  E.  Rep.  866.] 

Contributory  Negligence — Passenger  Alighting  from  Moving  Car.* — 
Unless  it  be  shown  that,  at  the  time  a  passenger  attempted  to  leave  a 
moving  car,  it  was  running  at  such  a  high  rate  of  speed  as  would  render 
the  attempt  to  alight  obviously  dangerous,  the  question  whether  such  an 
attempt  was  or  was  not  negligence  on  the  part  of  the  person  attempting 
to  alight  is  a  question  of  fact  to  be  determined  by  a  jury. 

Conductor  of  Train — Question  for  Jury. — When  it  is  shown  by  the 
evidence  that  a  person  was  in  possession  of  a  lantern,  and  went  through 
a  passenger  car  taking  up  tickets  from  the  passengers,  the  question 
whether  such  person  was  in  fact  conductor  of  the  train,  or  other  person 
in  charge,  is  for  the  jury  to  determine.  No  other  person  being  appar- 
ently in  charge,  proof  of  such  facts  places  on  the  railroad  company  the 
burden  of  showing  that  such  person  was  not  in  charge  of  the  train. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Cobb  county ;  George  F.  Gober, 
Judge. 

Action  by  J.  C.  Coursey  and  wife  against  the  Southern  Rail- 
way Company.  From  a  judgment  in  favor  of  defendant,  plain- 
tiffs bring  error.     Reversed. 

Plaintiffs  in  their  petition  made  the  following  allegations: 
"(1)  The  Southern  Railway  Company,  a  corporation  doing 
business  in  and  through  said  .county,  having  depots  and  agents 
located  in  said  county,  has  injured  and  damaged  your  peti- 
tioner Annie  Coursey  in  the  just  and  full  sum  of  nineteen 
hundred  and  fifty  dollars,  for  that  heretofore,  to  wit:  (2)  On 
the  22d  day  of  August,  1899,  your  petitioner  Annie  Coursey 
boarded  a  passenger  train  on  defendants  railroad  at  Austell, 
Ga.,  for  De  Armanville,  Ala.,  a  station  on  said  railroad.  (3) 
As  soon  as  petitioner  boarded  said  train  and  mentioned  the 
fact  that  she  was  going  to  De  Armanville,  she  was  informed 
that  the  train  that  she  had  boarded  would  not  stop  at  De 
Armanville.  Petitioner  immediately  sent  for  the  conductor 
and  asked  him  if  his  train  would  stop  at  De  Armanville.  He 
informed  her  that  it  did  not,  and  ordered  her  to  get  off,  and 
to  get  off  at  once ;  and  by  this  time  the  train  was  in  motion. 
The  said  conductor  followed  petitioner  to  the  steps  of  the 
coach,  and  ordered  her  to  get  off.  It  was  late  at  night  and 
very  dark,  and  the  said  conductor,  disregarding  the  rights  of 
petitioner,  ordered  her  to  alight  from  the  moving  train.  (4) 
Your  petitioner  told  said  conductor  that  she  could  not  get  off 
of  the  moving  train  with  her  baby,  and  requested  him  to  stop 
the  train,  in  order  that  she  might  get  off  in  safetv.  The  con- 
ductor again  ordered  her  to  f^et  off,  and,  in  obedience  to  the 
said  conductor,  your  petitioner  stepped  from  said  moving 
train,  and  was  thrown  to  the  ground  with  great  force.  (5) 
Petitioner  was  unaccustomed  to  travel  on  trains,  knew  noth- 
ing about  getting  off  and  on  moving  trains,  and,  on  account 
of  the  darkness  of  the  night,  she  was  unable  to  tell  anything 

*See  Carroll  v.  Burleigh  (Wash.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  628,  and 
note,  629  et  seq. 
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about  the  speed  of  the  train,  and  was  compelled  to,  and  did, 
rely  upon  the  orders  of  the  said  conductor  in  alighting  from 
the  train.  (6)  Your  petitioner  avers  that,  being  thrown  from 
said  train  as  aforesaid,  she  was  injured  as  follows:  Her  spine 
and  back  was  bruised,  mashed,  and  strained,  thereby  pro- 
ducing what  is  commonly  known  as  'spinal  concussion';  her 
hips,  sides,  and  arms  were  strained;  and  from  said  injuries  she 
has  suffered  untold  misery  and  pain,  both  physically  and  men- 
tally. Said  injuries  were  the  direct  result  of  the  defendant's 
negligence  and  carelessness,  and  are  serious  and  permanent. 
(7)  Petitioner  was  free  from  fault  or  negligence,  and  defendant 
was  negligent  in  requiring  petitioner  to  get  off  of  a  moving 
train,  and  requiring  her  to  get  off  of  a  train  moving  at  the 
rate  of  speed  that  said  train  was  running,  and  in  not  stopping 
the  train  and  allowing  her  to  alight,  and  in  putting  her  off  at 
a  point  other  than  at  a  station,  all  of  which,  she  alleges,  was 
done  by  said  defendant,  its  agents  and  employees.' ' 

Plaintiffs  by  amendment  further  alleged:  "That  all  the  acts 
charged  against  the  defendant  as  set  out  in  the  original  peti- 
tion, and  all  acts  in  which  it  is  charged  that  plaintiff  was 
negligently  put  off  of  defendant's  train,  and  was  thereby  in- 
jured, occurred  in  the  county  of  Cobb  on  the  day  and  date  as 
alleged  in  said  original  petition.  Petitioner  further  amends, 
and  says  that  where  it  is  charged  that  the  petitioner  Annie 
Coursey  had  conversation  with  the  defendant's  conductor, 
and  was  ordered  off  of  said  moving  train  by  said  conductor, 
your  petitioner  charges  that  said  conversation  took  place 
with  the  said  conductor,  or  party  in  charge  of  said  train.  At 
the  time  that  she  was  thrown  from  the  said  train  and  injured 
as  set  out  in  the  original  petition,  the  said  Annie  Coursey  was 
pregnant  with  child.  Your  petitioner  shows  that,  from  the 
effect  of  said  fall  and  the  jar  she  received  at  the  time  she  was 
forced  to  alight  from  the  train  as  aforesaid,  she  miscarried, 
as  a  direct  result  of  the  said  injuries,  and  on  account  of  the 
same  she  suffered  untold  misery  and  pain,  and  her  health 
destroyed,  and  all  of  said  injuries  are  serious  and  permanent." 
The  evidence  in  behalf  of  plaintiffs  was  as  follows: 
J.  M.  Thompson,  called  and  sworn  on  the  part  of  the  plain- 
tiffs, testified:  "My  name  is  J.  M.  Thompson.  I  live  in  De 
Armanville,  Ala.,  and  Mrs.  Coursey  is  my  daughter.  I  was 
with  her  on  or  about  the  22d  day  of  August  of  last  year.  I 
carried  her  to  Austell.  She  had  started  to  De  Armanville, 
Alabama.  I  think  that  gentleman  sitting  over  there  is  the 
man  I  saw.  I  told  him  that  I  was  going  to  put  my  son  and 
daughter  on  the  train,  to  go  to  De  Armanville,  Alabama ;  that 
I  couldn't  go,  and  I  would  like  for  him  to  put  them  off  at  De 
Armanville;  and  he  said  he  would  do  it.  Said  I.  'It  will  be 
dark,  and  they  probably  won't  know  when  they  get  there,  unless 
you  notify  them. '  He  told  me  that  I  would  have  to  put  her  on 
the  rear  end  of  the  train, — the  back  end  of  the  train;  that 
there  was  two  sections.     I  didn't  know  at  that  time  but  what 
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the  other  had  gone  on.  I  had  just  gotten  there  by  private 
conveyance,  and  had  carried  them  there  to  put  them  on.  I 
couldn't  tell  you  how  far  east  of  the  depot  or  station  at 
Austell  the  back  end  of  the  train  was  at  that  time,  but  I  think 
it  was  some  five  or  six  cars.  The  engine  had  run  down  below 
the  depot,  somewhere  about  the  tank,  I  think,  probably. 
Yes;  I  mean  west.  The  engine  had  gone  west,  but  there  was 
some  four  or  five  cars  east  of  the  depot.  Yes;  I  left  my 
daughter  after  I  put  her  on  the  train,  and  the  next  time  I  saw 
her  was  at  home, — at  my  house, — about  three  days  after  that. 
I  went  home  through  the  country.  Q.  What  was  her  condi- 
tion when  you  next  saw  her?  A.  Well,  she  was  suffering 
a  great  deal  of  pain.  She  seemed  to  be  very  sore.  She 
remained  at  my  house  after  I  got  home  about  a  week ;  and, 
as  to  her  condition  during  the  week  that  she  stayed  there, 
she  was  powerful  feeble.  She  would  have  blind  spells  and 
complain  very  often —  Mr.  Dorsey :  I  object  to  her  complaints. 
Court :  The  fact  that  she  complained  can  go  in,  but  not  what 
she  said.  Complaints  are  only  voluntary  expressions  of  the 
party  suffering.  Q.  What  character  of  clothes  did  Mr.  Rich- 
ardson have  on  that  night?  Mr.  Dorsev:  I  object  to  that. 
Court :  He  can  ask  what  kind  of  clothes  he,  had  on.  A.  The 
best  of  my  recollection  is,  he  was  in  citizen's  clothes,  but  I 
couldn't  swear  positively  as  to  what  kind  of  clothes  he  had  on. " 
Cross-examination:  "This  happened  on  the  22d  day  of 
August,  1899.  It  was  somewhere  between  8  and  9  o'clock, 
or  alone  about  that  time.  I  couldn't  be  positive  as  to  the 
time.  Yes ;  it  was  after  dark.  I  think  that  gentleman  there 
is  the  man  I  saw,  but  I  won't  be  positive.  He  had  a  lantern 
on  his  arm.  I  will  swear  that  I  think  he  is  the  man  that  I 
saw.  I  couldn't  swear  positively.  It  was  night.  He  was  a 
tall,  slim  man.  There  was  not  any  moon  that  night,  but  he 
had  a  lantern  on  his  arm,  and  had  stepped  down  off  of  the 
steps  on  the  ground.  Yes,  sir ;  there  was  a  light  around  the 
depot.  I  think  it  was  about  three  cars  from  where  I  was 
standing  to  the  rear  end.  From  where  he  got  off,  there  was 
three  cars  behind.  I  was  on  the  south  side,  and  three  cars 
from  the  rear.  I  couldn't  say  positively  about  his  clothes,  for 
I  didn't  pay  any  attention.  He  said:  'Go  and  tell  them  to  get 
on  the  rear  car.  There  is  room  there,  and  there  is  none  here ;' 
and  my  son-in-law  took  them  on  there.  It  wasn't  so  very  dark 
through  the  windows.  I  walked  on  down  to  see  them  after  they 
got  into  the  rear  car.  I  saw  her  in.  I  didn't  put  her  there. 
I  saw  them  as  they  went  into  the  car.  I  walked  along  down 
the  car.  I  did  not  see  what  became  of  the  man  I  was  talking 
with.  I  didn't  pay  any  attention  to  him.  I  suppose  the  train 
stood  there  four  or  five  minutes  after  I  left  her, — long  enough 
for  me  to  walk  forty  or  fifty  yards.  I  went  to  where  my  mule 
was  hitched,  and  it  was  rearing.  I  didn't  see  anything  more 
of  them.  I  saw  the  train  move  on.  It  started  right  straight 
and  moved  on.     After  that  I  next  saw  her  at  my  house,  in 
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Alabama.  She  had  gone  on,  and  was  there  when  I  got  there. ' ' 
Mrs.  Annie  Coursey,  called  and  sworn  on  the  part  of  the 
plaintiffs,  testified  as  follows:  "I  am  one  of  the  plaintiffs  in  this 
case.  I  remember  being  at  Austell  on  the  22d  of  August  of  last 
year.  I  was  going  from  there  to  De  Armanville,  Alabama. 
Yes;  I  got  on  the  train  of  the  Southern  Railway  at  that  place. 
My  father  went  as  far  as  the  steps  with  us,  and  my  husband 
went  on  into  the  rear  car  with  us.  I  got  a  seat,  and  my  brother 
did  not  get  a  seat.  He  was  standing  in  the  aisle.  I  had  a  ticket 
entitling  me  to  go  to  De  Armanville.  After  I  got  a  seat  some 
one  asked  my  brother  where  he  was  going,  and  on  being  told, 
he  said:  'You  had  bettter  go  and  seethe  conductor.  This 
train  is  not  taking  local  passengers  to-night. '  They  told  my 
brother  that  the  conductor  was  in  the  refreshment  car,  and 
he  went  towards  that  car.  When  he  came  back,  there  was 
a  man  with  him,  that  I  couldn't  swear  who  he  was.  He  had 
a  lantern  on  his  arm.  Q.  What  did  this  man  say?  A.  He 
told  us  that  we  would  have  to  get  off.  Mr.  Dorsey:  I  object 
to  what  this  man  did  or  said  unless  they  show  that  he  had 
authority  to  bind  the  company,  or  that  he  had  something  to 
do  with  the  company.  Mr.  Mozley :  I  think  if  he  was  on 
the  train  with  a  lantern,  and  was  taking  control  of  it,  we  can 
show  these  facts,  and  it  is  a  fact  to  go  to  the  jury  as  to  whether 
or  not  he  was  an  agent  of  the  railroad.  Court :  You  have  to 
show  somehow  that  he  had  authority.  Mr.  Mozley:  I  will 
show  further  along  in  the  case  that  he  took  up  tickets.  Court : 
You  will  have  to  show  that  first,  before  you  can  go  into  the 
other.' ' 

Mr.  W.  Willson,  called  and  sworn  on  the  part  of  the  plaintiffs, 
testified  as  follows:  "My  name  is  Will  Willson.  I  live  in 
Anniston,  Alabama.  Yes;  I  was  on  an  excursion  train  on  the 
22d  day  of  August,  1899,  that  went  from  Austell  to  Anniston. 
I  saw  Mrs.  Coursey  that  night.  I  was  in  the  rear  coach,  and 
they  were  in  there,  and  somebody  said  to  them — I  don't 
know  who  it  was,  but  somebody  asked  them  where  they  were 
going  to  get  off,  and  they  said,  'De  Armanville,'  and  they  told 
them  that  this  train  didn't  stop  there,  and  that  they  had  better 
see  the  conductor.  Well,  this  boy,  Charley  Thompson,  got 
up  and  went  to  look  for  the  conductor,  I  suppose ;  and  in  a 
few  minutes  there  came  back  with  him  a  man  with  a  lantern 
on  his  arm,  and  when  he  come  in  he  was  telling  him:  'Be 
in  a  hurry.  Go  on. '  He  was  the  man  that  took  up  my  ticket 
that  night.  I  went  on  that  train  that  night  from  Austell  to 
Anniston.  I  saw  this  man  that  I  spoke  of  passing  through 
the  train  several  times.  He  was  the  same  man  that  did  this 
putting  off.  All  I  can  say  is,  I  saw  him  pass  through  the 
coach  several  times  with  a  lantern  on  his  arm,  and  taking  up 
other  people's  tickets  as  he  went  through.  He  took  up  mine. 
When  he  came  to  Mrs.  Coursey,  her  brother  was  in  front,  and 
he  was  behind  her  brother,  telling  them  to  'hurry,  hurry  up' ; 
and  Mrs.  Coursey  says,  'The  train   is  running  too  fast.     I 
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can't  get  off;'  and  this  man  (I  don't  know  whether  he  was  the 
conductor,  or  what  he  was)  savs,  'Yes,  you  can  get  off/  and 
kept  telling  her  'to  be  in  a  hurry* ;  and  he  went  to  the  rear 
end,  and  me  and  some  other  folks  before  that  got  up  and  went 
back  to  see  what  was  going  to  occur,  and  when  this  lady 
went  down  on  the  step  he  kept  on  hurrying  her  out.  She  got 
off  there.  After  this  occurred —  There  were  some  wrappers 
and  some  bundles  left  on  the  rear  end.  This  man  threw 
them  off.  I  did  not  see  Mrs.  Coursey  any  more  that  night. 
I  was  on  the  first  section  of  the  excursion  train."  Cross-ex- 
amination: "I  don't  know  what  time  of  night  it  was  that  this 
train  was  at  Austell.  I  didn't  have  any  timepiece.  It  was 
somewhere  along  about  8  o'clock.  Yes;  the  train  had  come 
from  Atlanta,  and  that  is  as  near  as  I  can  guess  at  the  time. 
It  left  Atlanta  somewhere  along  about  seven,  or  a  little  before 
seven.  I  don't  know  which.  It  was  after  dark.  I  don't 
know  that  it  was  so  very  dark.  The  lights  were  lit  up  and 
shining  very  well  around  the  door.  I  don't  know  exactly  how 
long  it  was  after  the  train  had  started  up  until  Mrs.  Coursey 
got  off,  but  it  wasn't  very  long.  The  train  didn't  stand  but  a 
few  minutes.  I  should  guess  that  the  train  stood  three  or  four 
minutes,  but  don't  know  exactly.  The  conversation  that 
I  spoke  of  occurred  as  the  train  was  just  starting.  Mrs. 
Coursey  was  put  off  just  a  piece  below  the  depot.  My  best 
judgment  is  that  it  was  about  the  length  of  this  room  past  the 
depot.  It  was  dark,  and  I  couldn't  tell  how  far  it  was.  I 
couldn't  say  unless  I  knew.  I  couldn't  say  how  many  feet 
this  room  is.  I  am  a  poor  judge,  measuring  feet.  I  never 
did  measure  any,  and  I  couldn't  tell  you.  The  car  she  was 
on  stood  above  the  depot,  towards  Atlanta.  It  was  dark,  and 
I  couldn't  tell  you  how  fast  the  train  was  going.  I  say  that 
I  don't  know  how  fast  the  train  was  going.  I  am  from 
Calhoun  county,  Alabama.  I  am  not  related  to  these  people 
in  any  way.     I  have  no  interest  in  the  case." 

Mrs.  Annie  Coursey,  one  of  the  plaintiffs  recalled,  testified: 
"The  man  with  the  lantern  on  his  arm,  and  who  came  back 
with  my  brother  when  he  went  to  hunt  the  conductor,  told 
us  that  the  train  was  not  taking  up  local  passengers,  that  it  was 
not  going  to  stop  at  our  station,  and  that  we  would  have  to 
get  off,  and  'be  in  a  hurry,'  he  said.  I  had  my  baby  on  one 
arm,  and  a  wrap  on  the  other.  I  got  up  with  my  baby  and  wraps, 
and  went  out  on  the  platform.  He  came  right  on  behind  me, 
hurrying  us  all  the  time.  I  told  him  I  thought  the  train  was 
moving  too  fast,  and  he  said  it  was  not.  It  wasn't  very  dark 
or  verv  light.  I  don't  remember.  He  told  me  to  get  off  the 
train.  I  told  him  that  I  thought  the  train  was  going  too  fast, 
and  he  said  it  was  not,  and  for  us  to  get  off  and  be  in  a  hurry. 
My  brother  was  in  front,  and  he  got  off  and  he  came  on  behind 
me, — this  man  with  the  lantern  did.  I  got  off  at  that  time 
because  he  told  me  to,  and  I  thought  he  knew  it  wasn't  run- 
ning too  fast  to  get  off.     My  dress  hung  on  the  top  step,  and 
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it  just  set  me  right  flat  down.  It  hurt  me  considerably.  I 
had  my  baby  on  that  arm,  and  he  was  asleep.  My  wrap  hung 
on  the  banisters.  My  brother  was  as  far  as  half  across  this 
room  from  me  when  I  got  up.  About  the  time  he  got  to  me 
I  told  him  mv  wrap  was  gone,  and  we  looked  up  the  road,  and 
they  were  thrown  out  about  that  time.  I  went  on  to  mother's 
that  night,  and  I  suffered  considerably  that  night.  I  stayed 
there  somewhere  about  a  week  or  ten  days,  and  I  was  sick 
every  day  while  I  was  there, — not  seriously  sick,  but  wasn't 
able  to  sit  up  all  the  time.  I  got  home  on  Saturday  night, 
and  on  Monday  morning  I  went  to  see  the  doctor.  I  suppose 
this  fall  from  the  train  caused  this  sickness,  for  I  did  not  have 
it  op  to  that  time.  I  was  pregnant  at  the  time, — about  six 
weeks  advanced.  I  think  I  had  a  miscarriage  after  that.  In 
my  opinion,  this  fall  from  the  train  was  the  cause  of  the  mis- 
carriage. I  have  had  a  child  before  this,  and  had  had  no 
trouble  with  it,  and  was  not  threatened  with  a  miscarriage. 
I  have  never  fully  recovered  from  the  injuries  sustained  at 
that  time.  I  suffer  considerably  from  it  yet.  Whenever  I 
do  my  housework,  or  anything  that  worries  me  in  the  least,  I 
suffer  from  the  pain  yet."  Cross-examination:  "The  mis- 
carriage that  I  spoke  of  was  in  January  of  the  next  year.  Dr. 
Runyan,  of  Austell,  attended  me.  Before  I  got  on  the  train 
1  left  my  father  out  there  talking  to  a  man.  I  didn't  hear 
the  conversation.  I  was  going  on  to  the  train.  I  had  got 
into  the  car  when  he  hallooed  and  told  us  to  go  in  the  rear 
car.  I  didn't  see  him.  My  husband  and  brother  went  into 
the  rear  car  with  me.  I  don't  know  who  the  man  was  that 
my  father  was  talking  to,  because  I  had  gone  into  the  car. 
This  car  was  below  the  depot,  and  on  going  back  there  I 
passed  through  two  or  three  cars.  I  don't  know  how  many. 
Thev  were  all  crowded,  and  we  went  through  to  the  rear  car. 
I  had  just  got  set  down  good  when  we  discovered  that  we 
were  in  the  wrong  car.  I  remained  seated  while  mv  brother 
went  into  the  other  car  after  the  conductor.  I  made  no  effort 
to  get  off  while  the  car  was  standing  still.  I  didn't  know  that 
we  were  on  the  wrong  car.  I  did  not  say  that  I  knew  it  be- 
fore my  brother  went  off.  I  said  some  of  the  passengers  told 
him  so.  I  didn't  know.  We  waited  but  a  few  minutes.  It 
might  have  been  two  minutes.  I  was  sitting  on  the  very  back 
seat.  I  say  I  didn't  know  I  was  on  the  wrong  car  I  did  not 
know  that  the  passengers  knew.  The  train  was  in  motion 
when  I  got  out  of  my  seat.  My  brother  got  back  as  the  train 
was  moving  off.  It  was  moving  when  I  got  up,  and  it  was  mov- 
ing when  I  got  out  on  the  platform.  There  was  no  light  there. 
I  could'nt  swear  positively  where  the  train  was  when  I  got  out 
on  the  platform.  It  had  passed  the  depot  when  I  got  off. 
Yes;.  I  told  this  man  that  I  thought  the  car  was  going  too  fast 
for  me  to  get  off,  but  I  don't  know  how  fast  it  was  going. 
We  were  two  or  three  cars  from  where  we  were  standing.  I 
don't  think  I  could  have  gotten  off  without  any  trouble  if  I 
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had  not  had  my  baby  and  bundle.  Yes;  my  brother  fell 
right  over  on  his  knees.  When  he  got  off  of  the  train  I  was 
on  the  top  step.  I  saw  him  get  off,  and  saw  him  fall.  He 
was  a  little  over  seventeen  years  then,  I  think.  He  had  a 
basket  and  bundle,  and  I  had  a  baby  and  my  wraps.  I  got 
off  about  the  end  of  the  depot  or  above  it.  I  don't  know  how 
far  it  was.  It  was  night,  and  I  was  excited.  I  don't  know 
how  fast  the  train  was  going.  I  relied  entirely  on  what  the 
man  told  me.  I  did  my  work  before  I  got  so  bad.  I  got  so 
bad  that  I  had  to  come  back  to  Georgia  from  Alabama.  I 
came  back  through  the  country,  and  was  sick  all  the  way. 
I  had  no  doctor  in  Alabama.  I  left  there  on  September  ist, 
and  got  home  the  2d,  I  think.  I  went  to  see  Dr.  Runyan  on 
the  4th.  I  had  had  no  doctor  up  to  this  time,  but  I  had 
been  taking  medicine.  I  did  not  do  any  work  on  the  farm  in 
January.  I  was  with  my  husband  when  he  was  loading  hay, 
and  was  also  with  him  when  he  was  gathering  corn.  I  was 
with  him  several  times  in  the  field,  but  I  was  not  able  to  do 
any  of  the  work.  It  was  along  in  September  when  I  was  in 
the  field  when  my  husband  was  loading  hay,  when  Mr.  Shumate 
was  out  there,  I  think,  but  I  couldn't  swear  positively  when 
it  was.  I  took  the  bed  the  20th  of  December,  and  I  was  sick 
until  March.  It  was  not  time  for  my  confinement. ' '  Redirect 
examination:  "That  night  after  I  got  off  of  that  train  I 
went  to  De  Armanville.  I  did  not  go  any  where  else  that  night 
at  Austell.  The  other  train  was  moving  up,  and  we  had  to 
be  in  a  hurry  to  get  on  it.  Yes ;  we  got  on  the  other  section 
of  that  excursion  train,  and  went  to  Alabama, — to  De 
Armanville.  In  regard  to  the  question  asked  me  by  Mr. 
Dorsey,  as  to  why  Mr.  Shumate  and  Dr.  Runyan  came  to  see 
me,  I  will  say  that  Mr.  Shumate  came  to  Austell,  and  Dr. 
Runyan  brought  him  out  there  for  a  settlement.  Dr.  Runyan 
came  with  Mr.  Shumate." 

Mr.  Charles  Thompson,  called  and  sworn  on  the  part  of  the 
plaintiffs,  testified:  "My  name  is  Charles  Thompson.  Mrs. 
Coursey,  one  of  the  plaintiffs  in  this  case,  is  my  sister.  I 
was  at  Austell  the  night  she  got  on  board  the  train  there  for 
De  Armanville.  We  first  got  on  the  first  section  of  the  excur- 
sion train.  At  the  time  we  got  on,  the  back  end  of  the  train 
was  above  the  depot,  towards  Atlanta.  I  think  it  was  seven 
or  eight  cars  above  the  depot.  When  we  got  on,  we  went  to 
the  rear  coach.  We  sat  down  on  a  seat,  and  sat  there  about 
half  a  minute.  We  got  up  because  some  parties  asked  us 
where  we  were  going,  and  I  told  them  to  De  Armanville,  and 
they  told  me  that  the  train  would  not  stop  there.  I  then 
went  to  see  the  conductor.  I  found  a  man  with  a  lantern,  and 
I  asked  him  about  the  train  stopping  at  that  station,  and  he 
told  me  that  it  would  not  stop,  and  that  I  would  have  to  eret 
off.  I  went  back  to  where  my  sister  was,  and  he  went  with 
me, — come  right  behind  me, — to  tell  her.  I  found  this  man 
between  the  passenger  coach  and  the  refreshment  car.     The 
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refreshment  car  was  in  front,  towards  the  engine.  Q.  I  will 
ask  you  whether  he  was  acting  as  conductor  at  that  time. 
A.  He  said  he  was.  Mr.  Dorsey:  I  object  to  that,  because 
you  can't  prove  agency  by  declarations.  Court :  You  can  ask 
him  what  he  was  doing.  A.  He  went  back  with  me  to  where 
sister  was.  When  he  got  there  he  told  her  to  get  off.  We 
went  out  on  the  rear  end  of  the  coach.  We  went  out  there 
because  he  told  us  to.  My  sister  told  him  that  she  couldn't 
get  off,  and  he  told  her  that  she  would  have  to  get  off.  He 
said  the  train  wasn't  going  to  stop.  We  went  down  the  steps. 
She  was  right  behind  me.  I  got  off.  I  don't  know  how  long  it 
was  before  sister  got  off,  but  she  was  up  above  me  when  I  found 
her.  I  couldn't  tell  how  far  she  was  from  the  depot,  but  guess 
it  was  about  the  length  of  the  coach.  The  ground  was  covered 
with  cinders.  After  this  we  went  back  to  the  depot.  We 
then  got  on  the  next  train.  Yes,  sir;  my  sister  was  hurt  by 
this  fall  from  the  train,  and  she  suffered  from  it  that  night. 
We  were  unable  to  procure  a  physician  that  night. ' '  Cross- 
examination:  "I  don't  know  what  occurred  between  the  man 
with  the  lantern  and  my  sister  after  I  got  off.  I  only  saw 
what  occurred  before  I  got  off.  I  did  not  see  the  man  that 
my  father  spoke  to  before  we  got  on  board.  We  went  into 
the  rear  coach  because  my  father  told  us  that  the  conductor 
said  for  us  to  go  into  the  rear  coach,  and  we  would  find  seats 
there.  I  did  not  see  the  man  that  told  my  father  this,  and 
don't  know  who  he  was.  When  I  got  back  there,  some  pas- 
sengers told  me  that  the  train  did  not  stop.  The  train  was 
standing  still  at  that  time.  I  wasn't  gone  very  long  on  my 
search  for  the  conductor.  I  guess  I  was  gone  two  minutes. 
I  don't  know  whether  I  was  gone  three  minutes  or  not.  The 
train  had  done  got  to  the  depot.  Well,  the  end  of  the  car  that 
we  were  on  had  done  got  to  the  depot.  The  car  was  right 
even  with  the  depot  when  we  made  them  objections.  I 
couldn't  say  how  fast  the  car  was  going  when  we  went  out  on 
the  platform.  It  had  done  got  started  pretty  well.  I  couldn't 
say  how  long  my  sister  stayed  on  the  train  after  I  got  off. 
She  was  a  good  little  piece  from  me  when  I  found  her, — 
about  half  the  length  of  this  room,  I  guess.  I  could  not  esti- 
mate how  many  miles  per  hour  that  train  was  traveling.  Yes ; 
I  was  thrown  myself.  She  was  on  the  second  step,  I  think, 
when  I  left  the  train.  I  wasn't  watching  her  when  I  left  the 
train.  I  did  not  see  her  on  the  train  after  I  fell.  After  I  fell, 
I  didn't  know  where  she  was,  but  I  got  up  and  found  her.  I 
have  no  suit  against  this  company  about  this  matter.  Yes ; 
I  am  her  brother."  Redirect  examination:  "This  train  that 
we  got  off  of  did  not  stop  at  all  after  we  got  off.  It  moved 
right  on.  It  wasn't  two  minutes  before  the  second  section 
came  up.  It  was  right  behind  the  first  section,  and  by  the 
time  we  got  back  to  the  depot  it  rolled  up.  Cross-examination : 
"No.  sir;  I  cannot  describe  the  clothes  of  this  man  with  the 
lantern.     I  don't  know  whether  he  had  on  a  uniform  or  not; 
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I  paid  no  attention  to  his  clothes.     I   would  not   now  know 
him  if  I  saw  him." 

Mrs.  S.  E.  Coursey,  called  and  sworn  on  the  part  of  the 
plaintiffs,  testified:  "My  name  is  S.  E.  Coursey.  I  am  the 
mother  of  Mr.  Coursey,  here,  and  the  mother-in-law  of  Mrs. 
Annie  Coursey.  Yes;  I  remember  when  my  daughter-in-law 
left  my  place  and  went  to  Alabama  last  August.  It  was  about 
the  22d,  I  think.  At  the  time  she  left,  her  health  was  good, 
and  she  was  looking  well.  When  she  returned,  her  condition 
was  very  bad.  She  was  gone  eight  or  nine  days.  Her  health 
has  been  bad  ever  since  that.  For  three  months  she  couldn't 
go  at  all, — past  going.  She  has  suffered;  there  is  no  use  in 
talking.  I  couldn't  tell  what  she  did  suffer,  nor  neither  could 
she.  Yes,  sir;  I  know  something  about  her  miscarrying  that 
child.  Q.  What  was  the  cause  of  that  miscarriage?  A.  It  was 
caused  by  her  being  put  off  of  that  train.  That  was  the  cause 
of  it.  Mr.  Dorsey:  I  object  to  that  on  the  ground —  Court: 
I  don't  think  you  can  ask  the  question  that  way.  A.  I  have 
known  my  daughter-in-law  for  nearly  three  years.  Yes ;  she 
had  given  birth  to  a  child  previous  to  this.  At  that  time  she 
suffered  no  trouble,  and  there  was  no  signs  of  abortion. 
She  did  well.  Yes,  sir;  I  have  had  experience  with  ladies 
who  were  in  this  condition.  She  was  a  perfect  invalid  when 
she  came  home.  The  signs  come  on  her,  showing  that  she 
would  likely  miscarry  in  about  a  month.  I  don't  know  that  it 
was  a  month.  There  was  no  other  cause  of  this  trouble 
appearing,  except  this.  She  was  bruised  across  her  hips  and 
shoulders  and  back.  Yes ;  there  were  appearances  that  showed 
that  she  was  about  to  miscarry.  She  afterwards  did  miscarry. 
Taking  the  facts  into  consideration,  it  is  my  opinion  that  her 
miscarriage  was  caused  from  her  being  put  off  that  train,  and 
getting  her  hurt.  Yes;  there  were  bruises,  and  the  child  was 
in  the  same  condition.  The  child  that  she  bore — the  one  that 
was  dead — was  in  the  same  condition. — black  and  bruised  as 
she  was." 

Interrogatories  of  Walter  R.  Heifner  were  then  read  on  the 
part  of  plaintiffs:  "My  name  is  W.  R.  Heifner.  I  live  at 
Choccolocco,  Alabama.  I  know  the  plaintiff  Mrs.  Annie 
Coursey.  Have  known  her  nearly  1 5  months.  I  saw  Mrs. 
Annie  Coursey  on  the  22d  of  August,  1899,  at  Austell,  Ga. 
She  was  hurt  at  that  time,  and  appeared  to  be  suffering  a  great 
deal.  She  was  complaining  of  great  pain.  Said  that  she 
had  been  hurt  from  getting  off  of  the  first  section  of  an 
excursion  train.  The  first  time  that  I  saw  Mrs.  Coursey  was 
on  the  night  of  the  22d  of  August,  1899,  between  nine  and 
ten  o'clock.  I  remained  with  .her  until  I  got  off  the 
train  at  Choccolocco,  Ala.  When  I  saw  her  first  she  was 
walking  up  towards  the  second  section  of  the  train,  on  the 
south  side.  When  I  last  saw  her  that  night  was  at  Chocco- 
locco." Cross-examination:  "Am  a  farmer.  Am  46  years 
old.     Have   lived  at   Choccolocco  all  my  life.     I  live  there 
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now.  I  am  not  related  to  J.  C.  Coursey,  Annie  Coursey,  or 
any  of  their  kinspeople.  I  am  a  personal  friend  of  these 
people,  and  was  traveling  with  them  from  Austell,  Ga.,  to 
Choccolocco.  Ala.  When  I  first  saw  Annie  Coursey,  she 
was  approaching  the  train  that  I  was  on.  When  I  first  saw 
her,  she  was  talking  with  her  brother,  Charlie  Thompson.  The 
man  she  was  talking  with  was  dressed  in  a  blue  suit  of  clothes. 
Had  no  mustache,  but  wore  a  hat.  The  man's  name  was 
Charlie  Thompson.  He  was  not  a  conductor  or  agent  or 
flagman  or  porter  or  brakeman  or  train  hand  of  the  Southern 
Railway.  Jim  Scott  and  I  are  the  only  ones  whom  I  remem- 
ber as  being  on  the  train  who  knew  Annie  Coursey  and  saw 
her.  Mrs.  Coursey  had  a  light  basket  in  her  hand.  She 
had  on  light  clothing,  but  I  do  not  remember  the  nature  of  the 
goods.  If  you  mean  by  the  thirteenth  question  how  Mrs. 
Coursey  went  from  Austell,  Ga.,  to  Choccolocco,  Ala.,  I 
answer  that  she  went  on  the  excursion  train.  If  you  mean 
how  she  got  from  the  place  where  I  first  saw  her  to  the  train, 
she  walked  supported  by  her  brother.  There  were  8  or  10 
coaches  to  each  section  of  the  train  running  from  Austell. 
Mrs.  Coursey  got  on  next  to  the  rear  coach  of  the  second 
section,  which  I  was  on.  I  did  not  see  Mrs.  Coursey  get  out 
of  the  car  at  all.  She  was  on  the  ground  when  I  saw  her. 
I  did  not  hear  any  conversation  between  Mrs.  Coursey  and 
any  conductor,  porter,  flagman,  train  hand,  or  any  other 
employee  of  the  Southern  Railway  until  after  Mrs.  Coursey 
got  on  the  second  section.  That  is  about  all  that  I  recollect. 
The  conductor  on  the  second  section  was  a  low,  chunky-built 
man,  and  was  dressed  in  citizen's  clothes,  as  near  as  I  can 
recollect.  It  was  between  9  and  10  o'clock,  to  the  best  of  my 
recollection,  when  these  things  occurred.  I  saw  C.  A. 
Thompson,  but  did  not  see  J.  N.  Thompson,  that  night. 
Charlie  Thompson  had  on  a  blue  suit  of  clothes. ' ' 

Plaintiffs  having  closed,  defendant  made  a  motion  to  non- 
suit, which  motion  was  granted,  and  the  plaintiffs  excepted. 

J.  E.  Mozley  and  C.  H.  Griffin,  for  plaintiffs  in  error. 
Hugh  M.  Dorsey  and  E.  W.  Frey,    for  defendant  in  error. 

LITTLE,  J.  The  evidence  was  sufficient  to  make  a  prima 
facie  case  that  plaintiff  was  injured  in  alighting  from  one  of 
defendant's  train  of  cars,  and,  assuming  such  injuries  to 
have  been  ascertained,  her  right  of  recovery  would  rest  on  the 
determination  of  two  questions :  First.  Was  it  negligence  on 
her  part  to  attempt  to  alight  when  the  car  on  which  she  was 
riding  was  in  motion?  Second.  Was  the  person  who  directed 
her  to  leave  the  car  the  conductor  of  the  train,  or  other  person 
in  charge,  representing  the  company?  As  will  be  seen  by  the 
above  report  of  the  case,  the  plaintiff  testified  that  when  she 
was  told  by  the  person  whom  she  thought  was  the  conductor 
to  get  off  the  car,  and  was  told  to  be  in  a  hurry,  she  replied 
that  the  train  was    moving  too  fast,  and  that  the  person 
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apparently  in  charge  told  her  it  was  not.  The  contention  of 
the  defendant  in  error,  when  carried  to  its  ultimate  conclusion, 
is  that  when,  under  any  circumstances,  a  passenger  attempts 
to  alight  from  a  moving  train,  he  is  guilty  of  such  negligence 
as  will  bar  his  right  of  recovery  for  injuries  sustained  thereby. 
We  think  this  is  not  a  sound  proposition.  In  the  case  of 
Suber  v.  Railway  Co.,  96  Ga.  42,  23  S.  E.  387,  this  court  ruled 
that:  "It  is  not  necessarily,  as  a  matter  of  law,  negligent  for 
a  person  to  leave  a  moving  train.  Whether  it  is  negligent 
or  not  in  a  particular  case  must  depend  upon  the  circum- 
stances of  danger  attending  the  act,  and  the  special  justification 
which  the  person  leaving  the  train  had  for  doing  so.  Ordi- 
narily, in  cases  of  this  kind,  the  question  of  what  is  or  is  not 
negligence  is  one  for  the  jury;  and,  unless  the  danger  is 
obviously  great — as  where  the  train  is  moving  at  full  speed, — 
the  court  cannot  hold  that  leaving  the  train  is,  as  a  matter  of 
law,  such  negligence  as  should  preclude  a  recovery. ' '  In  the 
case  of  Covington  v.  Railroad  Co.,  81  Ga.  273,  6  S.  E.  593. 
referring  to  the  question  of  negligence  in  such  cases,  this  court 
said:  "We  have  repeatedly  decided  that  the  question  of  what 
is  or  is  not  negligence,  in  cases  of  this  sort,  is  exclusively  for 
the  jury.  It  is  a  mixed  question  of  law  and  fact,  which  the 
jury  must  settle  for  itself. ' '  Also,  in  Railway  Co.  v.  Mozely, 
7Q  Ga.  46^,  4  S.  E.  324,  it  was  ruled  that  whether  a  person 
who  attempted  to  alight  from  a  car  in  moton  was  negligent 
was  a  question  for  the  jury.  The  evidence  in  this  case  clearly 
indicates  that  the  train  of  cars  was  not,  at  the  time  plaintiff 
alighted,  in  full  speed.  Indeed,  one  of  the  witnesses  (Thomp- 
son) testified  on  that  subject  that  it  had  "got  started  pretty 
well.,,  So  that  we  cannot  say  that  in  this  particular  case  it 
was  negligence  for  the  plaintiff  to  attempt  to  alight  from  the 
train, — especially  so  under  the  assurance,  as  she  testifies,  of 
the  person  whom  she  thought  was  the  conductor  that  it  was  not 
going  too  fast  for  her  safely  to  alight.  The  question  whether, 
in  the  attempt  to  alight,  she  was  rash  or  negligent,  was  a  ques- 
tion of  fact  for  the  jury  to  determine. 

2.  As  a  matter  of  course  a  person  who  is  injured  in  an 
attempt  to  leave  a  moving  train  on  the  command  of  the  con- 
ductor or  the  person  in  charge  cannot  justify  such  action  on 
his  part  without  showing  that  the  person  who  gave  the 
command  to  alight  was  in  fact  the  conductor,  or  some  other 
official  of  the  railroad  company  having  authority  so  to  direct. 
It  is  contended  in  this  case  that  the  evidence  fails  to  show 
that  the  person  who  directed  plaintiff  to  leave  the  car  while 
in  motion,  and  who  assured  her  that  it  was  not  running  at  a 
sufficient  rate  of  speed  to  prevent  her  doing  so  with  safety, 
was  not  shown  to  be  the  conductor,  nor  a  person  having  charge 
of  the  train,  or  having  any  authority  to  give  the  direction. 
Certainly  the  evidence  as  to  this  fact  was  not  at  all  con- 
clusive, but  it  was  shown  by  one  of  the  witnesses  that  the 
person  who  gave  such  direction  carried  a  lantern  on  his  arm, 
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and  took  up  tickets  from  the  passengers.  It  is  the  duty  of  the 
conductor  of  a  train  to  perform  this  service,  and  one  not 
acquainted  might  well  suppose  that  a  person  performing  it 
was  the  conductor  of  the  train.  But,  however  this  may  be, 
the  evidence  is  sufficient  to  put  the  burden  upon  the  company 
of  showing  that  such  person  was  without  authority,  and  not 
the  conductor.  Proof  of  these  facts  was  sufficient  to  make  a 
prima  facie  case  that  the  person  so  acting  was  in  charge  of 
the  train.  Whether  he  was  or  was  not  was  a  question  of 
fact,  and  the  evidence  that  he  performed  some  of  the  duties 
of  the  conductor  of  the  train  was  sufficient  to  carry  the  case  to 
the  jury,  in  order  to  determine  the  fact.  Inasmuch  as  the 
evidence  was  sufficient  to  show  injury  to  the  plaintiff,  and  in 
the  absence  of  evidence  showing  that  some  other  person  was 
in  charge  to  put  upon  the  railroad  company  the  burden  of 
showing  that  the  person .  who  took  up  the  tickets  was  not  in 
fact  the  conductor  or  other  person  having  control  of  the 
train,  and  because  the  further  question  as  to  whether  the 
plaintiff  was  negligent  or  not  in  attempting  to  leave  the  car 
while  it  was  in  motion  could  only  be  rightfully  determined  by 
the  jury  under  the  evidence  submitted,  the  court  erred  in 
granting  a  nonsuit,  and  the  judgment  is  reversed.  All  the 
justices  concurring,  except  LEWIS,  J. ,  absent  for  providential 
cause.  

Goddard  v.  Boston  &  M.  R.  Co. 

[Supreme  Judicial  Court  of  Massachusetts \  Suffolk,  May  22 ,  1901.) 

[60  N.  E.Rep.  486.] 

Carriers — Injury  to  Passenger.* — Where  a  passenger  alighting  from 
a  train  slips  on  a  banana  skin,  and  there  is  no  evidence  as  to  the  length 
of  time  it  had  been  on  the  platform,  he  is  not  entitled  to  recover. 

Exceptions  from  superior  court,  Suffolk  county. 

Action  by  Wilford  H.  Goddard  against  the  Boston  &  Maine 
Railroad  Company  for  personal  injuries  received  by  falling  * 
upon  a  banana  skin  lying  upon  the  platform  at  defendant's 
station  at  Boston.  The  evidence  showed  that  defendant  was 
a  passenger  who  had  just  arrived,  and  was  about  the  length 
of  the  car  from  where  he  alighted  when  he  slipped  and  fell. 
There  was  evidence  that  there  were  many  passengers  on  the 
platform.  Verdict  directed  for  defendant,  and  plaintiff 
excepts.     Exceptions  overruled. 

John  E.  Crowley,  for  plaintiff. 

Walter  I.  Badger  and  Sanford  Robinson,  for  defendant. 

HOLMES,  C.  J.  The  banana  skin  upon  which  the  plaintiff 
stepped  and  which  caused  him  to  slip  may  have  been  dropped 
within  a  minute  by  one  of  the  persons  who  was  leaving  the 
train.     It  is  unnecessary  to  go  further  to  decide  the  case. 

Exceptions  overruled. 

•See  generally,  preceding  case,  and  foot-note. 

As  to  the  care  required  in  keeping  station  platforms  in  safe  condition 
for  the  use  of  passengers,  see  2  Rap.  &  Mack's  Dig.  413  et  seq.\  9  Cent. 
Dig.,  Col.  1068. 
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Cobb  v.  Boston  Elevated  Ry. 

{Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  May  24,  /go/.) 

[60  N.  E.  Rep.  476.] 

Carriers — Injuries  to  Passenger. — A  carrier  is  not  liable  to  a  passen- 
ger for  injuries  received  by  reason  of  being  tripped  by  a  drunken,  pas- 
senger, who  was  being  ejected  from  the  car  by  the  conductor  in  the 
exercise  of  due  care. 

Exceptions  from  superior  court,  Middlesex  county. 

Action  by  Emma  L.  Cobb  against  the  Boston  Elevated 
Railway.  From  a  judgment  in  favor  of  the  plaintiff,  defend- 
ant brings  exceptions.     Exceptions  sustained. 

Hale  &  Dickerman  and  Samuel  J.  Elder,  for  plaintiff. 
George  L.  Mayberry,  for  defendant. 

LATHROP,  J.  This  is  an  action  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff,  while  a  passenger  on 
a  car  of  the  defendant,  by  reason  of  the  negligent  act  of  the 
conductor  of  the  car  in  removing  a  drunken  passenger. 
According  to  the  plaintiff's  testimony,  as  she  entered  the  car 
by  the  rear  door  she  noticed  a  man  sitting  on  the  right- 
hand  side  of  the  car,  and  about  five  or  six  seats  from  the 
door,  who  appeared  to  be  intoxicated,  and  was  vomiting 
profusely  in  the  aisle ;  that  she  started  for  the  first  vacant  seat, 
which  was  four  or  five  seats  from  the  door;  that  the  con- 
ductor rushed  by  her,  and,  going  up  to  the  man  who  was 
vomiting,  took  him  by  the  shoulders,  and  conducted  him 
towards  the  rear  door;  that  sh^  had  reached  the  seat,  turned 
round,  and  was  just  in  the  act  of  seating  herself,  when  they 
went  by  her,  the  drunken  man  being  nearer  to  her  than  the 
conductor,  and  that  in  some  way,  as  they  passed,  she  was 
tripped  up ;  that  she  thought  that  the  foot  of  the  drunken  man 
struck  and  tripped  her ;  and  that  she  fell  on  her  knees  on  the 
floor  of  the  car,  and  was  injured.  One  of  the  other  passen- 
gers, who  testified  in  behalf  of  the  plaintiff,  said  that  the 
drunken  man  put  out  his  feet  to  brace  himself,  so  as  to  pre- 
vent the  conductor  from  getting  him  out  of  his  seat ;  and  that 
he  thought,  as  the  drunken  man  put  out  his  feet,  one  of  them 
came  Tin  contact  with  the  plaintiff,  who  was  about  to  seat 
herself,  and  tripped  her,  so  that  she  fell  forward  on  her  knees. 
He  further  testified  that  the  drunken  man  was  in  a  sleepy 
condition,  and  did  not  disturb  anybody  until  he  began  to 
vomit.  It  was  in  evidence  that  it  was  a  rule  of  the  defendant 
that  the  conductor  should  immediately  remove  from  the  car 
any  person  who,  by  reason  of  intoxication,  made  himself 
obnoxious  to  other  passengers;  and  that  it  became  the  duty 
of  the  conductor,  in  compliance  with  this  rule,  to  remove  the 
intoxicated  man    at  once  when  he  began  to  vomit.     The 

♦See  generally,  Florida  Cent.  &  P.  R.  Co.  v.  Lucas  (Ga.),  16  Am.  & 
Eng.  R.  Cas.,  NJS.,  818,  and  foot-note ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  531 
tt  seq. ;  9  Cent.  Dig.,  Col.  1014  etseq.  ;  2  Rap.  &  Mack's  Dig.  355  et  seq. 
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defendant  requested  the  judge  to  rule  that  there  was  no  evi- 
dence which  would  warrant  the  jury  in  finding  a  verdict  for 
the  plaintiff.  The  judge  refused  so  to  rule,  and  the  case  is 
before  us  on  the  defendant's  exception  to  the  refusal  to  give 
this  ruling. 

We  need  not  consider  whether  the  plaintiff  was  in  the  exer- 
cise of  due  care  in  not  stopping  the  car,  or  retreating  to  the 
rear  platform,  when  she  saw  the  condition  of  things  inside 
the  car,  as  we  are  of  opinion  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  conductor  of  the  car,  and  that 
the  judge  should  have  so  ruled.  It  is  not  contended  that  the 
conductor  was  negligent  in  admitting  the  man  to  the  car,  and 
it  is  conceded  that  it  was  his  duty  to  remove  the  man 
promptly ;  but  it  is  urged  that,  before  doing  so,  he  should  have 
waited  until  the  plaintiff  was  seated,  and  the  aisle  was  clear. 
This  seems  to  us  to  be  refining  too  much.  It  is  the  duty  of  a 
conductor  in  such  a  case  as  this  to  act  at  once,  and  to  remove 
the  obnoxious  Derson ;  and  his  act  was  a  lawful  one.  Vinton 
v.  Railroad  Co.,  n  Allen,  304,  87  Am.  Dec.  714;  Sullivan  v. 
Railroad  Co..  148  Mass.  119,  18  N.  E.  678,  1  L.  R.  A.  513. 
In  Spade  v.  Railroad  Co.,  172  Mass.  488,  52  N.  E.  747,  43 
L.  R.  A.  852, — a  similar  case, — it  was  said:  "So  far  as 
appears,  the  conductor  was  acting  rightly  in  putting  the 
drunken  man  off  the  car.  ,  As  against  the  plaintiff,  he  was 
doing  one  of  the  things  which  she  had  to  contemplate  as  liable 
to  happen  when  she  got  into  the  car.  We  all  know  that,  if 
people  are  standing  in  the  passageway  of  a  street  car,  you 
cannot  remove  a  man  forcibly  through  the  passageway  with- 
out more  or  less  contact.  If  the  fall  upon  the  plaintiff  was 
the  necessary  consequence  of  a  lawful  and  reasonable  act, 
then  it  was  one  of  the  risks  which  she  assumed  when  she  took 
her  passage. M  We  can  see  no  material  difference  between 
that  case  and  the  one  before  us.     Exceptions  sustained. 


Courteen  v.  Kanawha  Dispatch  et  al. 

(Supreme  Court  of  Wisconsin,  May  21,  tool.) 

[86  N.  W.  Rep.  176.] 

Connecting  Carriers — Transfer — Destruction  of  Goods — Limitation 
of  Liability — Contract.* — A  bill  of  lading  provided  that  goods  should  be 
delivered  to  successive  carriers,  and  that  no  carrier  should  be  liable  for 
loss  or  damage  after  said  goods  were  ready  for  delivery  to  the  next  car- 
rier. A  railroad  company  transported  the  goods  to  a  seaport  with 
proper  diligence.  The  goods  were  deposited  in  the  railroad  company's 
warehouse  ready  for  shipment  when  the  boats  of  the  connecting  car- 
rier should  arrive.    The  connecting  carrier  had  no  warehouse  or  dock. 

*Ab  to  whether  a  connecting  carrier's  liability  is  limited  to  its  own 
line,  see  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  187  et  seq. 

As  to  the  liability  for  loss  of  goods  stored  pending  delivery  to  con- 
necting carrier,  see  generally,  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  606  etseq.; 
2  Rap.  &  Mack's  Dig.  210  et  seq. ;  9  Cent.  Dig.,  Col.  527  et  seq. 
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While  the  goods  were  awaiting  transportation,  thev  were  destroyed  by 
fire,  not  caused  by  defendant's  negligence.  Heldy  that  the  railroad 
company  was  not  liable. 

Appeal  from  circuit  court,  Milwaukee  county ;  Eugene  S. 
Elliott,  Judge. 

Action  by  Sidney  G.  Courteen  against  the  Kanawha  Dis- 
patch and  the  Chesapeake  &  Ohio  Railway  Company.  From 
a  judgment  dismissing  the  action,  plaintiff  appeals.     Affirmed. 

Action  to  recover  the  value  of  two  shipments  of  peas.  The 
defendant  the  Kanawha  Dispatch  is  a  joint  agency  under 
which  the  other  defendant  and  certain  railroads  make  con- 
tracts for  the  carriage  of  freight  over  their*  connecting  lines. 
The  peas  in  question  were  shipped  from  Manitowoc,  Wis.,  on 
March  22  and  March  26,  1897,  under  a  contract  with  the  first- 
named  defendant,  and  were  to  be  carried  by  rail  to  Newport 
News,  Va.,  and  thence  by  Chesapeake  &  Ohio  Steamship 
Company  to  Liverpool,  England,  for  35  cents  per  100  pounds. 
The  bill  of  lading  recites  that,  in  consideration  of  the  rate  of 
freight  named,  such  service  was  to  be  performed  under  the 
following,  among  other,  conditions:  "With  respect  to  the 
service  until  delivery  at  the  port  (A),  first  above  mentioned, 
it  is  agreed  that:  (1)  No  carrier  or  party  in  possession  of  all 
or  any  of  the  property  herein  described  shall  be  liable  for  any 
loss  thereof  or  damage  thereto  by  cause  beyond  its  control,  or 
by  floods,  or  by  fire.  *  *  *  (2)  No  carrier  is  bound  to 
carry  said  property  by  any  particular  train  or  vessel,  or  in 
time  for  any  particular  market,  or  otherwise  than  with  as 
reasonable  dispatch  as  its  general  business  will  permit. 
*  *  *  (3)  No  carrier  shall  be  liable  for  loss  or  damage  not 
occurring  on  its  own  road,  or  its  portion  of  the  through  route, 
nor  after  said  property  is  ready  for  delivery  to  the  next  carrier 
or  to  consignee/ '  "(u)  No  carrier  shall  be  liable  for  delay, 
nor  in  any  other  respect  than  as  warehousemen,  while  the 
said  property  awaits  further  conveyance;  and,  in  case  the 
whole  or  any  part  of  the  property  specified  herein  be  prevented 
by  any  cause  from  going  from  said  port  in  the  first  steamer  of 
the  ocean  line  above  stated  leaving  after  the  arrival  of  such 
property  at  said  port,  the  carrier  hereunder  then  in  possession 
is  at  liberty  to  forward  said  property  by  succeeding  steamer, 
of  said  line,  or,  if  deemed  necessary,  by  any  other  steamer." 
Both  shipments  arrived  in  Newport  News  on  April  4th,  and 
were  placed  in  the  railroad  company's  warehouse  on  pier  No. 
6,  to  be  in  readiness  for  shipment  on  steamship  Shenandoah, 
due  to  sail  from  that  port  at  a  later  date.  The  steamship  com- 
pany had  no  dock  or  pier,  but  used  pier  No.  6  for  its  purpose. 
The  peas  remained  in  the  warehouse  until  April  27th,  when 
the  warehouse  and  dock  were  destroyed  by  fire.  By  the  regu- 
lar course  of  business,  goods  taken  to  be  forwarded  by  water 
were  received  at  this  pier,  and  remained  there  until  the  ship 
came,  when  they  were  taken  by  the  railroad  company's  em- 
ployees to  the  side  of  the  vessel,  and  delivered  to  the  steve- 
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dores  who  did  the  loading.  A  ship  had  sailed  the  day 
previous  to  the  arrival  of  the  peas,  but  none  had  arrived  up 
to  the  time  of  the  fire,  although  one  did  arrive  on  the  after- 
noon of  the  fire.  The  steamship  company  had  three  boats, 
but  had  no  specified  time  for  sailing.  The  peas  remained  in 
the  custody  of  the  railroad  company  until  they  were  destroyed 
The  plaintiff  did  not  know  the  peas  had  not  been  forwarded, 
or  of  the  course  of  business  at  the  port.  The  facts  above 
stated  were  shown  on  the  trial  without  dispute.  Both  parties 
moved  for  the  direction  of  a  verdict.  Defendant's  motion 
was  granted,  and  from  a  judgment  dismissing  the  action  the 
plaintiff  has  appealed. 

F.  A.  Geiger,  for  appellant. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas,  for  respondents. 

BARDEEN,  J.  (after  stating  the  facts).  Under  the  law  of 
this  state,  a  valid  contract  may  be  made  limiting  the  com- 
mon-law liability  of  a  common  carrier  in  any  respect  except 
exemption  from  the  consequence  of  negligence.  Schaller  v. 
Railway  Co.,  97  Wis.  31,  71  N.  W.  1042;  Lamb  v.  Railway  Co., 
101  Wis.  138,  76  N.  W.  1 123;  Densmore  Commission  Co.  v. 
Duluth,  S.  S.  &  A.  Ry.  Co.,  101  Wis.  563,  77  N.  W.  904. 
See  Morrison  v.  Construction  Co.,  44  Wis.  405.  The  plaintiff 
contends,  and  the  defendant  admits,  that  it  was  the  duty  of 
the  railwav  company  to  deliver  the  peas  to  the  steamship  com- 
pany with  all  reasonable  promptness  and  dispatch,  and  for 
failure  to  do  so  an  action  would  lie  for  the  damages  it  caused. 
The  defendant  also  admits  that  it  had  charge  of  this  property, 
and  had  not  fully  performed  its  contract ;  that  it  remained 
for  it,  upon  arrival  of  the  steamship,  to  make  delivery  of  the 
goods.  Under  this  concession,  unless  the  common-law  lia- 
bility had  been  modified  by  the  contract,  the  defendant  would 
be  liable  for  the  loss  by  fire.  In  the  bill  of  lading  there  was 
an  express  stipulation  against  such  liability.  That  such  ex- 
emption from  liability  was  valid  is  abundantly  supported  by 
the  authorities  cited,  and  cleared  the  defendant  from  liability, 
unless  it  was  shown  that  such  fire  occurred  through  defendant's 
negligence.  No  attempt  was  made  to  prove  that  the  railway 
company  was  in  any  way  at  fault  in  reference  to  the  fire. 
But  it  is  said  the  duty  to  deliver  to  the  connecting  carrier  is 
absolute,  and  the  company  cannot  shield  itself  from  liability 
by  showing  the  neglect  of  the  succeeding  carrier;  citing  the 
following  cases:  McLaren  v.  Railroad  Co.,  23  Wis.  138; 
Blodgettv.  Abbott,  72  Wis.  516,  40  N.  W.  491;  Petersen  v. 
Case  (C.  C.)  21  Fed.  885;  Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  318,  21  L.  Ed.  297.  The  rule  of 
those  cases  is  salutary,  and  is  the  law  of  this  state  as  applied 
to  the  circumstances  therein  stated.  The  trouble  is  with  its 
application  to  the  facts  in  this  case.  Here  the  carrier  had 
discharged  its  full  duty  so  far  as  carriage  was  concerned.  The 
goods  were  at  their  ultimate  place  of  destination  by  rail 
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The  connecting  carrier  had  no  depot,  or  warehouse,  or  dock. 
The  stipulation  in  the  bill  of  lading  was  that  the  goods  were 
to  be  forwarded  by  a  specified  steamship  company.  Unlike 
carriers  by  land,  it  had  no  specified  day  of  departure.  The 
goods  were  held  by  defendant  to  be  delivered  in  the  regular 
couse  of  business,  with  reasonable  promptness  as  the  ships 
arrived.  There  was  no  possible  way  by  which  it  could  have 
discharged  itself  of  the  custody  of  the  goods  until  a  ship 
arrived.  A  tender  to  the  steamship  company  would  have 
been  futile,  because  it  had  no  place  of  storage.  This  might 
be  no  answer  for  the  defendant  if  it  had  not  made  a  pro- 
vision in  its  bill  of  lading  to  cover  just  such  a  situation. 
Conditions  3  and  11  seem  to  cover  the  case  at  all  points. 
The  first  provision:  "No  carrier  shall  be  liable  for  loss 
or  damage  *  *  *  after  said  property  is  ready  for  deliv- 
ery to  the  next  carrier."  The  other  says:  "No  carrier  • 
shall  be  liable  *  *  *  in  any  other  respect  than  as  ware- 
housemen while  said  property  awaits  further  conveyance." 
The  two  provisions  are  of  similar  import,  and  do  not  exempt 
from  loss  by  negligence.  Adopting  the  language  of  defendant's 
counsel:  "To  say  that  these  goods  were  not  there  upon  the 
pier  awaiting  further  conveyance  would  be  substituting 
unwarranted  refinement  of  the  plain  sense  of  English  words. 
Both  parties  to  the  bill  of  lading  knew  that  from  the  necessity 
of  the  case  there  must  be  an  interval  between  the  carriage 
by  rail  and  the  further  conveyance  by  boat.  It  would  be 
difficult  to  devise  language  more  clearly  covering  that  interval 
than  used  in  the  bills  of  lading. ' '  Unless  these  conditions  are 
to  be  considered  to  cover  the  facts  present  in  this  case,  we 
can  hardly  conceive  a  situation  with  reference  to  these  two 
carriers  where  they  would  be  applicable.  The  empty  form 
of  an  offer  to  deliver,  under  the  circumstances  in  proof,  would 
not  have  changed  the  actual  custody  of  the  goods.  Under 
the  usual  course  of  business  the  goods  were  "awaitng  further 
conveyance."  They  were  "ready  for  delivery  to  the  next 
carrier,"  as  we  understand  the  situation,  and  we  cannot  enter 
into  any  dubious  refinement  to  rid  ourselves  of  this  impression. 
The  case  of  Lewis  v.  Railway  Co.  (W.  Va.)  35  S.  E.  908, 
presents  a  widely  different  situation.  Two  steamers  of  the 
line  which  was  to  carry  the  lumber  destroyed  left  the  port  after 
the  last  car  of  lumber  should  have  arrived,  and  the  question 
whether  the  company  had  used  diligence  was  held  to  be  for 
the  jury  under  all  the  evidence  in  the  case.  Another  question 
discussed  in  the  case  was  whether  there  was  any  consideration 
shown  for  any  of  the  limitations  in  favor  of  the  company. 
That  question  is  not  here,  because  the  bills  of  lading  recite 
that  the  conditions  inserted  are  based  upon  the  rate  of  freight 
agreed  upon.  Moreover,  the  Schaller  Case  holds  distinctly 
that  the  fact  that  there  was  no  consideration  must  be  affirma- 
tively shown  by  the  party  seeking  to  avoid  the  limitations. 
97  Wis.  37,  11  N.  W.  1042.     Plaintiff's  counsel  frankly  admits 
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that  his  client  cannot  urge  want  of  consideration  in  this 
case.  The  facts  which  seem  to  have  controlled  the  decision 
in  Reiss  v.  Railroad  Co..  39  C.  C.  A.  14Q,  g8  Fed.  533,  differ 
substantially  from  those  of  the  case  at  bar.  There  was  no 
exemption  from  liability  for  loss  by  fire;  at  least,  none  is 
mentioned.  The  only  thing  necessary  to  put  the  property 
destroyed  into  the  possession  of  the  steamship  company  was 
the  delivery  of  the  transfer  sheets.  No  vessel  could  be 
designated  or  call  for  the  cotton  until  this  was  done.  Upon 
these  facts  the  court  held  that  it  was  not  "  awaiting  further 
conveyance"  at  the  time  of  the  fire.  The  conditions  here 
present  are  so  different  that  it  seems  easy  to  distinguish  the 
cases.  We  are  satisfied  that  the  exemptions  mentioned  con- 
templated carriage  in  the  usual  course  of  business  by  rail  and 
by  water,  and  covered  such  usual  delays  as  are  incident  to 
transportation  by  those  means.  There  was  no  suspension  of 
transportation  at  the  election  of  the  defendant;  no  evidence 
of  any  negligent  exposure  of  the  goods  while  awaiting  further 
transportation.  On  the  whole  case,  we  are  convinced  that 
the  trial  court  arrived  at  a  correct  conclusion.  Judgment  is 
affirmed.  

Gwyn  Harper  Mfg.  Co.  v.  Carolina  Cent.  R.  Co.  et  at. 

m 

{Supreme  Court  of  North  Carolina,  May  23,  igoi.) 

[38  S.  E.  Rep.  894.] 

Actions  against  Connecting  Carriers — Evidence — Official  Reports  of 
Other  Carrier. — Where  action  is  brought  against  a  connecting  carrier 
to  recover  for  the  loss  of  goods,  the  official  reports  of  officers  of  the 
other  connecting  carriers  relating  to  the  subject-matter  of  the  action 
are  admissible  on  behalf  of  the  plaintiff. 

Same — Same.— Evidence  that  goods  were  delivered  to  a  carrier  for 
shipment  is  admissible  on  behalf  of  the  plaintiff  in  an  action  against  a 
connecting  carrier  to  recover  for  the  loss  of  the  goods. 

Bill  of  Lading — Validity  of  Clause  Requiring  Notice  of  Loss.* — A 
clause  in  a  bill  of  lading  releasing  the  carrier  from  liability  for  loss  or 
damage  of  the  goods  if  notice  is  not  presented  in  writing  within  30  days 
after  the  delivery  thereof,  or  after  due  time  for  such  delivery,  is  unrea- 
sonable and  void. 

Same — Notice  to  Carrier.— Where  a  bill  of  lading  for  goods  billed 
over  connecting  lines  requires  notice  of  loss  to  be  given  at  the  point  of 
delivery,  an  intermediate  carrier  cannot  object  that  it  did  not  receive 
such  notice. 

Loss  of  Goods — Presumption  as  to  Which  Connecting  Carrier  Caused 
the  Loss.f — Where  a  portion  of  the  goods  shipped  over  the  lines  of  sev- 
eral connecting  carriers  is  lost,  it  will  be  presumed  that  the  carrier  in 
whose  possession  the  remainder  is  found  has  caused  the  damage. 

Same — Same. — Where  one  of  several  connecting  carriers  is  found  in 
possession  of  a  portion  of  goods  shipped,  and  the  remainder  is  lost,  the 

•As  to  the  validity  of  contracts  limiting  time  within  which  claim 
against  a  common  carrier  for  loss  of  freight  may  be  made,  see  Ward  v. 
Missouri  Pac.  Ry.  Co.  (Mo.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  30,  and  foot- 
note, 31. 

fAs  to  the  presumption  that  the  injury  to  the  goods  occurred  on  last 
line,  see  Central  of  Georgia  Ry.  Co.  v.  Dorsey  (Mass.),  14  Am.  &  Eng.  R. 
Cas.,  N.  S.f  210,  and  note,  212. 
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burden  is  on  such  carrier  to  show  that  it  was  not  responsible  for  the 
loss. 

Instructions. — Where  the  evidence  in  an  action  against  a  connecting' 
carrier  for  the  loss  of  goods  tends  to  show  that  the  goods  were  received 
by  defendant  and  not  delivered,  the  refusal  to  submit  the  issues,  at  the 
request  of  defendant,  whether  the  defendant  lost  the  goods,  and  their 
value,  and  the  submission  of  the  issues  whether  defendant  is  indebted 
to  plaintiff,  and  the  amount  thereof,  are  not  erroneous,  since  the  jury 
would  probably  have  found  for  the  plaintiff  in  either  event,  if  they 
believed  the  evidence. 

Directed  Verdict.— Where  the  defendant  denies  all  the  allegations  of 
the  plaintiff,  it  is  error  to  direct  a  verdict  for  defendant,  since  the  jury 
is  entitled  to  pass  on  the  credibility  of  the  evidence. 

Appeal  from  superior  court,  Lincoln  county ;  Timberlake, 
Judge. 

Action  by  the  Gwyn  Harper  Manufacturing  Company  against 
the  Carolina  Central  Railroad  and  others.  From  a  judgment 
in  favor  of  plaintiff,  defendants  appeal.  Reversed. 

D.  W.  Robinson,  for  appellants. 
S.  G.  Finley,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  for  the  recovery  of  20 
bags  of  flour  lost  in  transit.  The  plaintiff  alleges  in  its  com- 
plaint (which  is  apparently  sustained  by  the  evidence)  that  it 
is  the  assignee  of  the  bill  of  lading  for  a  large  amount  of  flour 
shipped  from  Circleville.  Ohio,  to  J.  A.  Durham  &  Co.,  at 
Lenoir,  N.  C,  all  of  which  was  delivered,  except  the  20  bags 
said  to  have  been  lost.  The  answer  denied  every  allegation 
of  the  complaint,  either  directly  or  for  want  of  knowledge. 
As  an  additional  defense,  the  answer  alleged  "that  no  claim 
for  loss  or  damage  was  made  by  plaintiff  above  named  within 
30  days  after  the  delivery  of  the  property,  or  within  30  days 
from  the  discovery  of  the  loss,  as  set  forth  and  required  in  the 
bill  of  lading  and  contract  under  which  the  said  property  and 
flour  were  shipped. ' '  The  assignments  of  error  were  to  the 
admission  of  evidence,  to  the  submission  of  issues,  and  the 
direction  of  the  verdict  in  favor  of  the  plaintiff.  The  follow- 
ing is  the  statement  in  the  record  as  to  the  issues:  "The 
defendant  tendered  the  following  issues,  which  were  refused 
by  the  court,  to  wit:  (1)  Were  the  goods  of  plaintiff  lost 
while  in  the  custody  of  defendants?  (2)  What  is  the  value 
of  the  same?  In  place  of  the  issues  tendered  by  defendants, 
plaintiff  tendered  the  following  issues,  which  his  honor 
answered.  The  issue  and  answer  are:  "Are  the  defendants 
indebted  to  the  plaintiff?     If  so.  how  much?     Ans.  $38.50." 

We  see  no  error  in  the  admission  of  Exhibits  A,  B,  C,  and 
D,  which  were  properly  identified,  and  appear  to  be  part  of 
the  records  of  one  or  the  other  of  the  different  companies 
composing  the  through  freight  line.  Exhibits  A,  B,  and 
C  seem  to  be  official  reports  of  officers  of  the  companies 
directly  relating  to  the  subject-matter  of  the  action,  while 
Exhibit  D  is  the  claim  of  loss  filed  by  the  plaintiff  as  required 
by  the  bill  of  lading.  The  papers  are  certainly  relevant  and 
material,  and,  we  think,  are  equally  competent.     The  same 
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mav  be  said  of  the  depositions  of  the  witnesses  Crites  and 
Kyle.  In  an  action  for  the  value  of  goods  lost  in  transit,  it  is 
sometimes  difficult  to  comprehend  how  the  testimony  of  the 
shipper  that  he  actually  delivered  the  goods  to  the  common 
carrier  can  be  considered  "incompetent  and  irrelevant. ' '  The 
defendant  contends  that  the  plaintiff  is  barred  of  any  recovery, 
on  account  of  the  following  clause  in  the  bill  of  lading,  to 
wit:  "Claims  for  loss  or  damage  must  be  made  in  writing  to 
the  agent  at  point  of  delivery  promptly  after  arrival  of  the 
property,  and  if  delayed  for  more  than  30  days  after  the 
delivery  of  the  property,  or  after  due  time  for  the  delivery 
thereof,  no  carrier  hereunder  shall  be  liable  in  any  event. ' ' 
It  is  now  well  settled  that  all  such  contracts  of  limitation, 
being  in  derogation  of  common  law,  are  strictly  construed, 
and  never  enforced  unless  shown  to  be  reasonable.  Mitchell 
v.  Railroad  Co.,  124  N.  C.  236,  32  S.  E.  671;  Hinkle  v.  Rail- 
way Co.,  126  N.  C.  932,  36  S.  E.  348,  and  cases  therein  cited. 
This  court  has  said  in  Wood  v.  Railway  Co.,  118  N.  C.  1056, 
24  S.  E.  704,  that:  "Such  stipulations  contained  in  a  con- 
tract are  a  part  of  the  contract,  but  they  do  not  contain  any 
part  of  the  obligation  of  the  contract.  They  are  conditions 
in  the  nature  of  estoppels,  and.  when  enforced,  operate  to 
prevent  the  enforcement  of  the  obligations  of  the  contracts. 
Such  restrictions,  when  reasonable,  will  be  sustained.  But, 
as  they  are  restrictions  of  common-law  rights  and  common- 
law  obligations  of  common  carriers,  they  are  not  favored  by 
the  law. ' '  We  do  not  think  that  the  stipulation  under  con- 
sideration is  reasonable,  and  therefore  it  cannot  be  enforced. 
We  deem  it  proper  to  state  that  we  are  inclined  to  think  that, 
in  analogy  to  the  ruling  as  to  telegraph  and  express  companies, 
a  stipulation  requiring  a  demand  to  be  made  within  60  days 
after  notice  of  loss  or  damage  would  be  reasonable.  Sherrill 
v.  Telegraph  Co.,  109  N.  C.  527,  14  S.  E.  94;  Lewis  v.  Same, 
117  N.  C.  436.  23  S.  E.  319;  Cigar  Co.  v.  Southern  Exp. 
Co.,  120  N.  C.  348,  27  S.  E.  73;  Watch-Case  Co.  v.  Southern 
Exp.  Co.,  120  N.  C.  351,  27  S.  E.  74.  That  this  defense  in  the 
present  instance  is  purely  technical  is  shown  by  the  testimony 
of  the  witness  Holland,  formerly  the  defendant's  agent  at 
Lincolnton,  who  testified  that  he  checked  the  flour  short  when 
delivered  to  Chester  &  Lenoir  Railroad,  and  also  by  Exhibit 
B.  It  would  thus  appear  that  the  defendant  knew  of  the  loss 
before  the  consignee. 

Again,  the  defendant  complains  that  the  notice  was  given  to 
the  Chester  &  Lenoir  road,  and  not  to  the  defendant,  who 
alone  is  sued.  The  bill  of  lading  in  express  terms  requires 
that  such  notice  should  be  given  "to  the  agent  at  point  of 
delivery, M  which  in  this  case  was  Lenoir.  Where  it  is  shown 
bv  its  own  waybills  that  the  defendant  had  full  knowledge  of 
the  loss  before  any  part  of  the  shipment  reached  its  destina- 
tion, it  is  doubtful  whether  any  formal  notice  should  be  re- 
quired of  the  consignee ;  but  that  question  it  is  not  necessary 
for  us  now  to  decide.     This  court  has  repeatedly  held  that, 
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1 'among  connecting  lines  of  common  carriers,  that  one  in 
whose  hands  goods  are  found  damaged  is  presumed  to  have 
caused  the  damage,  and  the  burden  is  upon  it  to  rebut  the 
presumption."  Morganton  Mfg.  Co.  v.  Ohio  R.  &  C.  Ry. 
Co.,  121  N.  C.  514,  28  S.  E.  474;  Mitchell  v.  Railroad  Co., 
124  N.  C.  236,  32  S.  E.  671;  Hinkle  v.  Railway  Co.,  126  N. 
C.  932.  36  S.  E.  348.  We  think  that  the  same  rule  holds  good 
where  only  a  part  of  the  shipment  is  lost,  because  that  is  in 
the  nature  of  damage  to  the  shipment,  and  the  carrier  in 
whose  hands  the  remainder  is  found  is  fully  as  able  to  protect 
itself  as  it  would  be  in  the  case  of  breakage  or  other  damage. 
Whether  this  rule  would  apply  where  no  part  of  the  shipment 
is  found  in  anybody's  hands  may  be  a  different  question.  That 
is  not  now  before  us.  While  the  plaintiff  might  have  sued  the 
Chester  &  Lenoir  road,  which  delivered  to  it  the  remainder 
of  the  shipment,  we  do  not  think  that  it  is  compelled  to  do  so, 
when  its  own  testimony  tends  to  prove  that  no  part  of  the  lost 
flour  ever  came  into  the  possession  of  that  road.  Under  the 
circumstances,  we  do  not  think  that  the  form  of  the  issues  was 
material.  The  evidence  tended  to  show  that  the  lost  flour  was 
received  by  the  defendant,  and  not  delivered  either  to  the 
plaintiff  or  the  Chester  &  Lenoir  Railroad.  If  the  iury 
believed  the  evidence,  they  would,  in  all  probability,  have 
found  for  the  plaintiff  under  either  set  of  issues. 

This  brings  us  to  the  direction  of  the  verdict,  the  exception 
to  .which  must  be  sustained.  The  defendant  denied  every 
allegation  of  the  complaint,  thus  casting  the  burden  of  proof 
upon  the  plaintiff.  Therefore  there  was  error  committed  by 
his  honor  in  directing  a  verdict  in  favor  of  the  plaintiff,  with- 
out at  least  leaving  to  the  jury  the  credibility  of  the  testimony. 
That  the  court  cannot  thus  direct  an  affirmative  finding-  of  fact 
is  well  settled.  Anniston  Nat.  Bank  v.  School  Committee  of 
Durham,  121  N.  C.  109,  28  S.  E.  134;  White  v.  Railroad  Co.. 

121  N.  C.  484,  489,    27  S.   E.    1002;  Wood  v.   Bartholomew, 

122  N.'C.  177,  29  S.  E.  959;  Crews  v.  Cantwell,  125  N.  C.  516, 
519,  34  S.  E.  688:  Porter  v.  White,  127  N.  C.  73.  37  S.  E.  88; 
Spruill  v.  Insurance  Co.,  120  N.  C.  141,  27  S.  E.  39;  Collins  v. 
Swanson,  121  N.  C.  67,  28  S.  E.  65;  Eller  v.  Church,  121  N. 
C.  269,  28  S.  E.  364;  Cable  v.  Railway  Co.,  122  N.  C.  892, 
29  S.  E.  377:  Cox  v.  Railroad  Co.,  123  N.  C.  604,  31  S.  E. 
848.  It  is  simple  justice  to  the  judge  who  tried  the  case  in 
the  court  below  to  say  that  we  doubt  whether  he  has  not  been 
inadvertently  misquoted  in  the  statement  of  the  case.  The 
statement  savs  that  "his  honor  answered' '  the  issues;  but  the 
defendant's  third  assignment  of  error  says  that  "his  honor 
erred  in  instructing  the  jury,  in  holding  and  directing  the 
answer  to  the  issue  submitted;"  while  the  brief  of  the  plain- 
tiff's counsel  says,  "his  honor  was  warranted  in  instructing 
the  jury  that,  if  they  believed  the  evidence,  they  would 
answer  the  issue,  '$38. 50.'"  However  this  may  be,  we  are 
bound  by  the  record,  and  must  order  a  new  trial  for  the  error 
therein  appearing.     New  trial. 
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Kansas  City,  P.  &  G.  Ry.  Co.  v.  Pace  et  at. 

(Supreme  Court  of  Arkansas,  April  20 y  igo/.) 

[63  S.  W.  Rep.  62.] 

Carriage  of  Live  Stock — Negligent  Delay— Contract  Limiting  Liability 
— Pleading.* — Where  a  carrier  sued  for  damages  for  negligent  delay  in 
shipping  stock  failed  to  allege  in  its  answer  the  existence  of  a  special 
contract  limiting  its  liability,  the  defense  will  be  treated  as  abandoned 
or  waived. 

Appeal  from  circuit  court,  Benton  county. 

Action  by  M.  A.  Pace  and  L.  O.  Woods  against  the  Kansas 
City,  Pittsburg  &  Gulf  Railway  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

This  is  an  action  brought  by  M.  A.  Pace  and  L.  O.  Woods, 
shippers  of  a  car  of  live  stock  (cattle  and  hogs)  over  the 
Kansas  City,  Pittsburg  &  Gulf  Railway  Company  from  Siloam 
Springs  to  Kansas  City.  The  complaint  alleges  that  defend- 
ant company  negligently  failed  to  furnish  a  car  within  a  rea- 
sonable time  after  demand  for  the  shipment  of  the  stock,  and 
also  caused  delay  after  the  start  in  the  transportation  of  the 
stock,  by  furnishing  a  disabled  engine  to  haul  the  car  con- 
taining the  stock;  that,  by  reason  of  such  delays  and  failure 
to  furnish  transportation,  the  stock  was  injured  in  value,  and 
plaintiffs  damaged.  The  defendant  appeared  and  answered, 
and  upon  a  trial  there  were  a  verdict  and  a  judgment  in  favor 
of  plaintiffs  for  the  sum  of  $50.  From  the  judgment  the 
defendant  appealed. 

Read  &  McDonough,  for  appellant. 

KIDDICK,  J.  (after  stating  the  facts).  This  is  an  action 
against  a  railway  companv  to  recover  damages  alleged  to  have 
been  caused  to  live  stock  by  the  negligence  and  delay  of 
the  company  in  shipping  the  same.  One  contention  of  the 
company  is  that  the  plaintiffs  cannot  maintain  the  action,  for 
the  reason  that  they  did  not  comply  with  a  provision  of  the 
contract  of  shipment  reauiring  the  shipper  to  give  notice  in 
writing  of  any  loss  or  damage  to  the  property  while  in  the 
possession  of  the  company  within  five  days  after  it  occurred, 
and  providing  that,  unless  such  notice  is  given,  "said  loss  or 
damage  shall  not  be  recoverable,  and  suit  thereon  shall  be 
forever  barred. ' '  But,  if  the  company  wished  to  avail  itself 
of  such  a  defense,  it  should  have  set  it  up  in  its  answer.  The 
plaintiff  was  not  required  to  allege  or  prove  that  the  stock  was 
shipped  under  a  special  contract  to  make  the  company  liable; 
for.  by  virtue  of  the  common  law,  it  was  liable  as  a  carrier  for 
all  damages  to  property  in  its  possession  not  caused  by  the 
act  of  God  or  the  public  enemy.  If  the  company  held  a  con- 
tract limiting  its  liability,  and  relied  as  a  defense  upon  the 
failure    of    the    plaintiff  to    comply  with    the    contract,    it 

•See  3  Enc.  PI.  A  Pr.  852. 
21  (N  s)  A  A  B  R  Cas— 28 
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should  not  only  have  set  up  the  contract,  but  should 
have  stated  the  particulars  in  which  plaintiff  had  thus 
failed.  As  it  did  not  do  this  in  respect  to  the  notice,  but 
went  to  trial  on  an  answer  setting  up  several  other  defenses, 
but  making  no  reference  to  the  failure  of  the  plaintiff  to  give 
the  notice  referred  to,  that  defense,  if  it  ever  existed,  must 
now  be  treated  as  abandoned  or  waived.  Bennett  v.  Express 
Co.,  12  Or.  49,  6  Pac.  160;  Westcott  v.  Fargo,  6i  N.  Y.  542, 
551,  19  Am.  Rep.  300;  Railway  Co.  v.  Harris,  67  Tex.  166, 
2  S.  W.  574;  Railway  Co.  v.  Greathouse,  82  Tex.  104,  17  S. 
W.  834;  Hullv,  Railway  Co.,  43  N.  W.  391,  5  L.  R.  A.  587,  16 
Am.  St.  Rep.  722;  Witting  v.  Railway  Co.,  20  Am.  St.  Rep. 
636,  and  note  (s.  c.  14  S.  W.  743,  10  L.  R.  A.  602) ;  Hutch. 
Carr.  §  259. 

There  were  numerous  other  objections  urged  to  rulings  of 
the  trial  judge,  but  we  have  considered  them,  and  are  of  the 
opinion  that  none  of  them  are  tenable.  The  instructions 
given,  we  think,  were  substantially  correct,  and  the  evidence 
sufficient  to  sustain  the  verdict.  The  judgment  is  therefore 
affirmed.  

Candee  v.  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  0/ Errors  of  Connecticut,  May  <?,  1901.) 

[49  Atl.  Rep.  17.] 

Findings  of  Fact— Change— Refusal.— Refusal  of  the  trial  court  to 
make  changes  in  its  findings  of  fact  was  not  prejudicial,  where  the 
changes  requested  would  not  have  altered  the  law  applicable  to  the  case. 

Carriers  of  Live  Stock— Injury  in  Unloading— Defective  Chute- 
Loaded  by  Shipper— Contract— Liability. — One  of  plaintiff's  steers  was 
injured  while  being  unloaded  from  a  car  of  the  defendant  company,  bj 
reason  of  a  defective  chute.  The  cattle  were  shipped  under  a  uniform 
live-stock  contract,  which  allowed  plaintiff  a  lower  rate  in  consideration 
that  he  would  load  and  unload  the  cattle  at  his  own  risk.  Held,  that  a 
charge  that,  if  the  jury  found  that  plaintiff  had  entered  into  the  uniform 
live-stock  contract,  he  could  not  recover,  was  proper. 

Same— Shipper  Loading — Contract — Consideration.* — A  contract  to 
carry  cattle  at  a  lower  rate  in  consideration  that  the  shipper  would  load 
and  unload  them  at  his  own  risk  was  not  invalid,  as  exonerating  the 
carrier  from  the  exercise  of  ordinary  care. 

Same— Same — Contributory  Negligence— Use  of  Defective  Chute.— 
Plaintiff  shipped  cattle  on  the  defendant  road  under  a  special  contract 
to  load  and  unload  them  at  his  own  risk,  in  consideration  of  a  lower  rate. 
Plaintiff  unloaded  them  early  in  the  morning  without  notifying  defend- 
ant's agent,  and  used  a  defective  chute  found  on  the  premises,  belong- 
ing to  defendant,  and  one  of  the  steers  was  injured  by  falling  through 
the  chute.  Held,  that  it  was  proper  to  charge  that  if  the  jury  should 
find  that  plaintiff  undertook  to  unload  the  cattle  before  daylight,  with- 
out notice  to  defendant  or  its  servants,  and  in  so  doing  used  a  chute 
which  he  knew  was  defective,  he  was  guilty  of  negligence,  and  could 
not  recover,  irrespective  of  the  shipping  contract. 

Appeal  from  court  of  common  pleas,  New  Haven  county; 
Leverett  M.  Hubbard,  Tudge. 

♦See  notes  at  end  of  case. 
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Candee  v.  New  York,  N.  H.  &  H.  R.  Co 

Action  by  William  J.  Candee  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.     Affirmed. 

This  action  was  brought  against  the  defendant,  as  a  com- 
mon carrier  of  live  stock,  to  recover  the  value  of  an  ox  alleged 
to  have  been  injured  at  Milford,  Conn.,  by  reason  of  the 
defective  chute  used  to  unload  the  ox  from  the  car.  The  case 
was  brought  originally  before  a  justice,  and  appealed  to  the 
court  of  common  pleas.  In  the  latter  court  the  case  was  tried 
to  the  jury,  and  the  defendant  had  a  verdict.  A  resume  of  the 
facts  as  they  appear  in  the  finding  is  this:  The  plaintiff  offered 
evidence  tending  to  show,  and  claimed  to  have  proved,  that 
the  plaintiff  delivered  to  the  Erie  Railroad  Company,  at 
Callocoon,  N.  Y.,  on  the  8th  day  of  March,  1898,  a  car  load  of 
cattle,  to  be  carried  by  it  and  connecting  carriers  to  Milford, 
Conn.  That  said  cattle  were  received  by  the  defendant  as 
a  connecting  carrier,  and  transported  to  said  Milford,  being 
accompanied  by  the  plaintiff.  That  they  arrived  at  Milford 
on  the  morning  of  March  10,  1898,  between  4  and  5  o'clock, 
and  were  unloaded  by  the  plaintiff  and  his  servants  between 
6  and  7  o'clock  the  same  morning.  They  were  unloaded  over 
a  chute  owned  by  the  defendant,  and  found  by  the  plaintiff  on 
the  premises  of  the  defendant,  30  or  40  feet  from  the  railroad 
tracks,  but  obtained  by  the  plaintiff,  his  servants  and  agents, 
of  their  own  motion,  and  without  the  directions,  consent,  or 
knowledge  of  the  defendant  or  its  agents.  The  chute  was 
found  by  the  plaintiff  to  be  defective,  in  that  the  bottom  boards 
were  rotten,  and  that  therefore  the  same  was  unsafe  for  the 
purpose  of  unloading  cattle.  The  plaintiff  attempted  to  repair 
and  strengthen  the  chute,  and  to  make  the  same  suitable  for 
such  use,  by  blocking  it  up  with  railroad  ties  and  plank. 
That  he  then  used  the  chute  to  unload  his  cattle,  and  that  the 
first  one  to  be  unloaded — the  one  for  injury  to  which  this  suit 
is  brought — broke  through  the  bottom  boards,  and  was  injured 
so  as  to  be  of  no  value,  to  the  damage  of  the  plaintiff  $85. 
That  the  plaintiff  filed  a  notice  of  claim  for  damages  a  few 
days  thereafter  with  the  defendant's  agent.  That  the  plain- 
tiff received  no  bill  of  lading,  or  receipt  of  any  kind,  when  he 
shipped  the  cattle,  and  no  written  contract  of  any  kind  was 
entered  into  by  the  plaintiff  with  the  initial  or  any  connecting 
carrier  for  the  transportation  of  the  said  cattle,  and  that  no 
freight  rate  was  agreed  upon  for  such  transportation,  and  no 
freight  charges  were  paid  until  the  cattle  arrived  at  Milford, 
when  the  same  was  paid  by  the  plaintiff.  The  defendant,  on 
the  other  hand,  claimed  to  have  proved  that  the  said  cattle 
were  shipped  bv  the  plaintiff  under  a  written  contract  known 
as  a  "uniform  live-stock  contract,"  by  the  terms  of  which  the 
plaintiff,  in  consideration  of  a  lower  rate  of  freight,  agreed, 
among  other  things,  that  he  should,  at  his  own  risk,  load  and 
unload  the  said  cattle ;  that  the  defendant  had  no  knowledge 
of  the  time  said  cattle  arrived  at  Milford,  and  had  no  oppor- 
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tunity  to  deliver  them  to  the  plaintiff;  that  no  agent  of  the 
defendant  was  req  nested  to,  or  had  any  opportunity  to,  assist 
in  the  matter  of  unloading  the  same,  but  that  the  plaintiff,  of 
his  own  choice,  undertook  the  business  of  unloading  them 
without  the  knowledge  or  consent  of  the  defendant. 

Nehemiah  Candee,  for  appellant. 
Harry  G.  Day,  for  appellee. 

ANDREWS,  C.  J.  (after  stating  the  facts).  Some  of  the 
plaintiff's  assigned  reasons  of  appeal  are  that  the  court  refused 
to  make  such  changes  in  the  finding  of  facts  as  he  requested. 
We  think  there  was  no  error  in  any  of  these.  The  changes 
would  not  affect  any  question  of  law.  The  plaintiff  also 
objects  to  various  parts  of  the  charge  which  he  points  out 
Some  of  the  parts,  taken  separately,  might  appear  to  be 
erroneous.  But  we  think  the  charge,  taken  as  a  whole,  is  not 
open  to  objection.  The  court  did  charge  as  the  plaintiff  re- 
quested as  to  its  duty  in  loading  the  cattle.  But  in  the  same 
connection  he  told  the  jury  that,  if  they  found  the  plaintiff  had 
entered  into  the  contract  spoken  of  as  the  "Uniform  Live- 
stock Contract/'  then  he  could  not  recover.  He  told  the  jury 
that  a  common  carrier  of  live  stock  might  limit  its  responsi- 
bility by  special  contract,  if  it  did  not  extend  to  an  exonera- 
tion of  the  carrier  from  the  duty  of  exercising  ordinary  care. 
We  suppose  this  to  be  the  law.  Welch  v.  Railroad  Co.,  41 
Conn.  338;  Camp  v.  Steamboat  Co.,  43  Conn.  340;  Coupland 
v.  Railroad  Co.,  61  Conn.  538,  23  Atl.  870,  15  L.  R.  A.  534. 
The  contract  in  this  case  does  not  transgress  this  rule.  The 
court  also  told  the  jury  that,  irrespective  of  the  said  contract 
if  they  found  that  the  plaintiff,  before  daylight  on  the  morning 
when  the  cattle  arrived,  undertook  to  unload  his  own  cattle 
without  notice  to  the  defendant  or  its  servants,  and  in  so 
doing  used  a  chute  which  he  knew  was  defective,  and  one  of 
his  creatures  was  injured  by  reason  of  such  defect,  he  could 
not  recover  for  such  injury  of  the  defendant  That  would  be 
an  injury  resulting  from  his  own  negligence.  There  is  no 
error.     The  other  judges  concurred. 

NOTES. 

VALIDITY    OF    CONTRACTS    FOR     SHIPMENT    OF    LIVB 

STOCK    LIMITING   CARRIER'S    LIABILITY  BY 

IMPOSING  UPON  SHIPPER  THE  DUTY  OF 

LOADING  AND  UNLOADING. 

General  Rule. — According  to  the  weight  of  authority,  a  valid  contract 
for  the  transportation  of  live  stock  imposing  upon  the  shipper  the  duty 
to  load  and  unload,  and  relieving  the  carrier  from  liability  for  any  loss 
or  damage  resulting  from  the  shipper's  failure  to  properly  perform  such 
duty,  may  be  made. 

United  States,— Ormsby  v.  Union  Pac.  R.  Co.,  2  McCary  (U.  S.)  48,  4 
Fed.  Rep.  706;  Michigan  C.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.,  10 
Wall.  (U.  S.)  328. 

District  of  Columbia.— Bowie  v.  Baltimore  &  O.  R.  Co.,  1  Mac  Art  h. 
(D.  C.)  609. 

Alabama.— Central  E.  &  B.  Co.  v.  Smitha,  85  Ala.  47,  4  So.  Rep.  706. 
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Arkansas.—  Pordyce  v.  McFlynn,  56  Ark.  424,  19  S.  W.  961 ;  Railway 
Co.  v.  Weakly,  50  Ark.  397. 

Georgia.— East  Tenn.  &  G.  R.  Co.  v.  Whittle,  27  Ga.  535  ;  Cooper  v. 
Raleigh  &  G.  R.  Co.  (Ga.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  413. 

Indiana. — Terre  Haute,  etc.,  R.  Co.  v.  Sherwood,  132  Ind.  129,  32  Am. 
St.  Rep.  239,  55  Am.  &  Eng.  R.  Cas.  326. 

Minnesota, — Hutchinson  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  37  Minn. 
524,  35  N.  W.  Rep.  433. 

Mississippi. — Illinois  Cent.  R.  Co.  v.  Peterson,  68  Miss.  454,  49  Am.  & 
Encr.  R.  Cas.  171. 

Missouri.— My  er&  v.  Wabash,  St.  "L.  &  P.  R.  Co.,  27  Am.  &  Eng.  R. 
Cas.  53,  90  Mo.  98,  2  S.  W.  Rep.  263 ;  Newly  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  19  Mo.  App.  391. 

New  York.—  Bills  v.  New  York  C.  R.  Co.,  3  Am.  &  Eng.  R.  Cas.  318, 
84  N.  Y.  5  ;  Penn  v.  Buffalo  &  C.  R.  Co.,  49  N.  Y.  204. 

Texas.— Missouri  Pac.  R.  Co.  v.  Edwards  (Tex.),  15  S.  W.  Rep.  607. 

Wisconsin.— Jenkins  v.  Chicago,  M.  A  St.  P.  R.  Co.,  41  Wis.  112; 
Betts  v.  Farmers'  L.  &  T.  Co.,  21  Wis.  80;  Miltimore  v.  Chicago  &  N. 
W.  R.  Co.,  37  Wis.  190. 

England.— Pardington  v.  South  Wales  R.  Co.,  1  H.  H.  392,  2  Jur.  N. 
S.  1210,  26  L,.  J.  C.  P.  105. 

A  contract  for  the  carriage  of  live  stock  may  be  valid  in  so  far  as  it 
provides  that  the  owner  shall  go  with  the  stock  and  shall  take  care  of 
it,  and  prepare  the  car  for  the  use  of  the  stock,  and  shall  see  to  the 
loading  and  unloading.  Ormsby  v.  Union  Pac.  R.  Co.,  2  McCary 
(U.  S.)  48,  4  Fed.  Rep.  706. 

Contra. — As  it  is  the  primary  duty  of  a  carrier  to  load  freight,  a  pro- 
vision of  a  contract  of  shipment  purporting  to  shift  the  duty  and  risk 
of  loading  cattle  on  the  cars  from  the  railroad  upon  the  shipper  is  an 
attempt  to  exempt  the  carrier  from  liability  for  its  own  negligence,  and 
cannot  avail  it,  where  the  cattle  are  damaged  by  reason  of  overloading, 
even  in  the  absence  of  a  statute  forbidding  a  railroad  company  from 
overloading  cars  with  live  stock.  Crawford  v.  Southern  Ry.  Co. 
(S.  Car.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  17.  In  this  case  the  court  said  : 
"It  is  not,  and  cannot  be,  denied  that,  in  this  state,  at  least,  a  common 
carrier  may,  by  special  contract,  limit  his  common-law  liability,  pro- 
vided, always,  that  he  does  not  thereby  undertake  to  exempt  himself 
from  liability  for  his  own  negligence.  Swindler  v.  Hilliard,  2  Rich. 
L#aw  286 ;  Baker  v.  Brinston,  9  Rich.  Law  201 ;  and  Wallingford  v. 
Railroad  Co.,  26  S.  Car.  258,  30  Am.  &  Eng.  R.  Cas.  40,  2  S.  E.  19.  So 
that  the  inquiry  is  narrowed  down  to  the  question  whether  the  provi- 
sion in  these  contracts  exempting  the  defendant  from  liability  for  the 
consequences  of  overloading  the  cars  is  not  practically  an  attempt  to 
exempt  itself  from  liability  for  its  own  negligence.  If,  as  we  have 
seen,  it  is  the  primary  duty  of  the  carrier  to  load  freight  of  any  kind 
intrusted  to  it  for  transportation,  and,  if,  as  was  held  in  Railroad  Co. 
v.  Swift,  12  Wall.  262,  the  liability  of  a  common  carrier  is  not  affected 
by  the  fact  that  the  car  is  loaded  by  the  owner  of  the  goods  intrusted  to 
it  for  transportation  (for  upon  him  rests  the  duty  to  see  that  the  pack- 
ing and  conveyance  are  such  as  to  secure  its  safety,  and  the  conse- 
quences of  his  neglect  in  these  particulars  cannot  be  transferred  to  the 
owner  of  the  property),  it  would  seem  to  follow  necessarily  that  the 
provision  in  these  contracts  exempting  the  defendant  from  the  conse- 
quences of  overloading  the  cars  in  an  attempt  to  exempt  defendant 
from  liability  for  negligence  in  performing  its  own  duty,  and  cannot, 
therefore,  avail  the  defendant  anything,  even  if  there  were  no  statute 
forbidding  a  railroad  company  from  overloading  its  cars  with  live 
stock." 

CONTRACTS  RELIEVING  CARRIER  FROM  LIABILITY. 

Overcrowding  of  Hogs  Causing  Suffocation.— A  railroad  may  let  its 
cars  to  a  shipper  for  the  purpose  of  transporting  hogs  therein,  and  in 
such  case  the  shipper  may  control  the  loading  of  his  freight  upon  the 
cars,  subject  to  certain  implied  restrictions  as  to  weight,  injury  to  the 
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cars,  etc.,  and  the  carrier  will  not  be  liable  for  injuries  caused  to  ani- 
mals bj  being-  overcrowded  by  the  owner,  who  has  chartered  the  cars. 
East  Tenn.  &  G.  R.  Co.  v.  Whittle,  27  Ga.  535. 

Promiscuous  Intermingling  of  Cattle — Overloading  Cars— Instruc- 
tions.—In  an  action  to  recover  damages  for  the  loss  of  live  stock 
shipped  over  defendant's  road,  where  there  is  evidence  that,  on  reach- 
ing their  destination,  plaintiffs'  cattle  had  the  appearance  of  having 
been  trampled  on,  and  were  mnch  bruised,  and  that  this  was  caused  by 
the  fact  that  plaintiffs  had  loaded  the  cattle  promiscuously,  without 
reference  to  their  age,  sex,  condition,  or  size,  it  is  error  to  refuse  an 
instruction  that  plaintiffs  are  not  entitled  to  recover  for  injuries  result- 
ing from  the  promiscuous  intermingling  of  the  cattle,  and  this  error 
is  not  cured  by  an  instruction  that  defendant  is  not  liable  for  injuries 
resulting  from  "overloading"  the  cars.  Missouri  Pac  R.  Co.  v. 
Edwards  (Tex.),  14  S.  W.  Rep.  607. 

Failure  to  Close  or  Lock  Door  of  Car. — Where  the  owner  of  cattle 
contracts  to  do  the  loading,  and  his  employees  allow  the  car  to  be 
attached  to  the  train  and  started  before  the  doors  are  closed,  the  com- 
pany is  not  liable  for  cattle  killed  by  jumping  through  the  open  doors. 
Newby  v.  Chicago,  R.  I.  &  P.  R.  Co.,  19  Mo.  App.  391. 

The  shipper  of  horses  cannot  recover  for  a  loss  that  occurs  by  a  horse 
jumping  from  the  car,  though  there  be  negligence  on  the  part  of  the 
carrier,  where  the  shipper  is  charged  with  loading'  the  horses,  and  neg- 
ligently leaves  the  car  door  open  from  which  the  horse  jumped.  Hutch- 
inson v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  37  Minn.  524,  35  N.  W. 
Rep.  433. 

Cattle  Escaping  through  Unsafe  Door. — Where  the  shipper  of  live 
stock  agrees  to  load  them  on  the  cars,  and  knows  that  a  car  door  is 
unsafe,  and  neglects  to  inform  the  station  agent,  who  has  no  knowl- 
edge of  the  fact,  he  cannot  recover  for  the  cattle  that  escape  through 
the  door.    Jenkins  v.  Chicago,  M.  &  St.  P.  R.  Co.,  41  Wis.  112. 

Shipper's  Failure  to  Discover  Closed  Ventilator. — A  condition  in  a 
special  contract  for  the  carriage  of  live  stock,  relieving  the  carrier  from 
liability  for  the  suffocation  of  the  animals,  the  drover  who  signed  the 
condition  being  given  a  free  pass  and  seeing  in  what  sort  of  cars  the 
cattle  were  loaded,  was  held  to  be  just  and  reasonable,  although 
the  cattle  were  put  into  ordinary  freight  cars  and  were  suffocated  owing 
to  the  lid  of  the  only  opening  in  the  car  becoming  closed.  Pardington 
v.  South  Wales  R.  Co.,  1  H.  N.  392,  2  Jur.  N.  S.  1210,  26  L,.  J.  C.  P.  105. 

Delay  Caused  by  Snowstorm — Failure  to  Furnish  Facilities  for  Unload- 
ing—Contract.— Cattle  were  shipped  under  a  contract  providing  that  the 
owner  assumed  the  risk  of  all  damage  from  delays,  or  in  consequence  of 
heat,  suffocation,  or  the  ill  effects  of  being  crowded  on  the  cars,  and 
was  to  have  a  man  accompany  the  stock,  and  was  to  load  and  unload 
them  at  his  own  risk,  with  the  carrier's  ''assistance,  if  required."  While 
in  transit  the  car  was  detained  some  three  days  by  reason  of  a  snow- 
storm, and  the  cattle  remained  during  a  large  part  of  the  time  in  the  car 
without  proper  attention,  by  reason  of  the  carrier  failing  to  provide  a 
platform,  or  the  necessary  means  of  unloading,  whereby  some  of  the 
cattle  died  and  others  were  injured.  Held,  that  the  provision  that  the 
carrier  should  assist  if  necessary  in  loading  and  unloading  referred  only 
to  the  ends  of  the  route,  and  it  was  not  required  to  furnish  facilities  for 
unloading  at  any  other  point.  Penn  v.  Buffalo  &  E.  R.  Co.,  49  N.  T. 
204,  3  Am.  Ry.  Rep.  355 

Contract  Requiring  Shipper  to  Assist  in  Unloading — His  Duty  to  Be 
Present. — When,  in  a  contract  for  the  carriage  of  live  stock,  and  when 
it  was  provided  that  the  shipper  should  "unload  [the]  stock  [with  the 
assistance  of  the  company's  agent  or  agents]  at  his  *  *  *  own  risk," 
it  is  the  duty  of  the  snipper  either  to  be  present  himself,  or  have  some 
one  representing  him  present,  at  the  unloading  of  the  stock;  and,  in  the 
trial  of  a  suit  in  which  the  carrier  relied  on  such  a  contract  as  a  defense, 
it  is  not  error  to  so  charge  the  jury,  if  they  are  also  instructed  that  a 
failure  of  the  shipper  to  be  present,  or  have  some  one  present  in  his 
behalf,  would  not  defeat  a  recovery  by  him  unless  it  appeared  that  the 
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damages  claimed  resulted  from  such  failure.    Cooper  v.  Raleigh  &  G. 
R.  Co.  (Ga.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.f  413. 

Carrier  Using  Insufficient  Means  to  Fasten  Dog  Furnished  by  Ship- 
per.— If  a  railway  company  fastens  a  dog  delivered  to  it  for  carriage 
by  the  means  furnished  by  the  owner  himself,  which  at  the  time  appeared 
sufficient,  it  is  not  liable  if  the  dog  gets  lost  and  is  killed.  Richardson 
v.  North  Eastern  R.  Co.,  L,.  R.  7  C.  P.  75,  41  L,.  J.  C.  P.  60,  26  L,.  T.  131, 
20  W.  R.  461. 

But,  in  Stuart  v.  Crawley,  2  Stark.  323,  it  was  held  that  if  a  carrier 
gives  a  receipt  for  a  dog  which  is  afterwards  lost,  it  cannot,  when  sued, 
set  up  as  a  defense  that  the  dog  was  not  properly  secured. 

Rule  as  Affected  by  Carrier's  General  Duty  to  Inspect  Loaded  Trains. 
— In  Fordyce  v.  McFlynn,  56  Ark.  424,  it  was  held  that  a  railroad  com- 
pany was  liable  as  a  common  carrier  for  injury  to  live  stock,  although 
the  car  in  which  the  shipment  was  made  was  the  private  property  of  the 
owner  of  the  stock ;  but  where  the  shipper  of  stock  furnishes  his  own 
car  and  loads  it  for  shipment,  the  carrier  is  not  liable  for  injury  to  the 
stock  because  of  negligence  in  loading  it,  notwithstanding  it  may  have 
been  the  duty  of  the  carrier's  agents  to  examine  the  train  and  see  that 
it  was  properly  loaded.  In  this  case  the  court  observed :  "By  the  terms 
of  the  contract  the  plaintiffs  undertook  to  furnish  and  load  the  cars  for 
the  carriage  of  their  animals.  They  thereby  represented  themselves  as 
competent  to  do  the  entire  work  of  loading,  and,  if  they  did  it  carelessly, 
and  thereby  caused  the  injury  complained  of,  the  defendants  would  not 
be  liable,  although  it  appear  that  there  was  a  general  duty  resting  upon 
the  conductor  to  examine  trains  under  his  control,  and  see  that  they 
were  properly  loaded.  If  such  duty  existed  generally,  its  performance 
in  this  case  was  excused  by  the  plaintiffs.  And  if  the  conductor,  rely- 
ing upon  their  professed  competency  and  the  careful  performance  of 
their  undertaking,  refrained  from  making  the  examination  necessary  to 
detect  their  incompetency  or  neglect,  the  carrier  is  not  liable  for  injuries 
occasioned  by  either.    Railway  Co.  v.  Weakly,  50  Ark.  397." 

Effect  of  Knowingly  Overloading  Cars  Smaller  Than  Those  Contracted 
for. — A  railroad  company  is  not  liable  for  injury  to  cattle  caused  by  the 
shippers'  conduct  in  overloading  the  cars  in  which  they  are  transported 
so  as  to  unnecessarily  crowd  them,  if  while  the  cars  are  being  loaded 
the  shippers  have  knowledge  that  they  are  being  overcrowded.  Ft. 
Forth  A  D.  R.  Co.  v.  Word  (Tex.),  32  S.  W.  Rep.  14.  The  majority  of 
the  court,  per  Head,  J.,  stated  on  this  branch  of  the  case :  "Had  de- 
fendants in  error  [plaintiffs] ,  relying  upon  statements  of  the  agent  of 
the  railway  company  that  the  cars  were  34  feet  in  length,  placed  therein 
the  proper  number  for  those  of  that  size,  without  having  it  called  to 
their  attention  that  they  were  in  fact  being  overloaded,  the  company 
would  of  course  be  liable  for  the  damage  thus  caused ;  but  even  under 
such  circumstances,  as  soon  as  the  overcrowded  condition  of  the  cattle 
should  be  discovered  it  would  be  the  owners'  duty  to  adopt  all  reason- 
able means  to  make  the  damage  as  light  as  possible.  Railway  Co.  v. 
Daggett,  supra.  It  is  true  Word  [one  of  the  plaintiffs]  testifies  that  he 
did  ask  the  agent  to  unload  the  cattle  and  let  him  leave  some  of  them 
which  he  refused  to  do  ;  and,  had  the  jury  under  appropriate  instructions, 
so  found,  we  are  not  prepared  to  hold  that  their  verdict  should  be  dis- 
turbed. Railway  Co.  v.  Kemp  (Tex.  Civ.  App.),  30  8.  W.  714.  The 
evidence  upon  this  issue  was,  however,  sharply  contradictory,  and  this 
conflict  was  not  submitted  to  the  jury.  The  jury  was  instructed  'that 
if  said  cattle  were  loaded  by  plaintiffs,  and  were  loaded  too  many  in  the 
cars,  and  plaintiffs  knew  that  said  cattle  were  being  overloaded,  or  that 
the  cars  were  not  of  sufficient  capacity  in  size  to  carry  said  cattle  safely 
and  properly,  or  by  the  use  of  ordinary  diligence  could  have  ascertained 
the  facts,  then  the  plaintiffs  would  not  be  entitled  to  recover  for  damages 
on  account  of  overloading  said  cattle.'  As  we  have  seen,  under  the 
undisputed  evidence  the  verdict  should  have  been  for  the  defendant 
upon  this  issue.  If,  under  their  own  evidence,  defendants  in  error  have 
a  case  at  all,  it  is  because  they  were  induced  by  the  statements  of  the 
agent  of  the  company,  in  connection  with  the  contract  they  had  with  it* 
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to  load  their  cattle  in  the  cars,  believing  them  to  be  larger  than  they 
really  were,  and  were  refused  permission  to  unload  them  after  the 
danger  was  discovered.  The  fact  that  the  contract  called  for  cars  34 
feet  long  would  not  authorize  defendants  in  error  to  put  in  those  actu- 
ally furnished  the  usual  number  for  cars  of  that  size,  after  they  discov- 
ered it  could  not  properly  be  done.  Under  such  circumstances,  they 
should  properly  load  the  cars  actually  tendered,  and  hold  the  company 
for  the  damages  caused  by  its  breach  of  the  contract  to  furnish  larger 


ones." 


CONTRACTS  NOT  RELIEVING  CARRIER  FROM  LIABILITY. 


Servants  of  Carrier  Assisting  in  Loading  as  Servants  of  Shipper — 
Validity  of  Contract. — In  a  provision  in  a  bill  of  lading  for  the  carrier  of 
live  stock,  providing  that  when  the  company  furnishes  the  shipper  with 
laborers  to  assist  in  loading  or  unloading  they  shall  be  deemed  the 
servants  of  the  shipper,  and  that  the  company  shall  not  be  liable  for 
their  negligence,  is  void.  Missouri  Pac.  R.  Co.  v.  Smith  (Tex.),  16  S. 
W.  Rep.  803. 

Where  Loaded  by  Carrier's  Employees. — The  fact  that  it  was  the 
shipper's  contract  duty  to  load  the  cattle  is  no  defense  in  an  action 
against  the  carrier  for  damages  from  negligence  in  loading,  where  they 
were  loaded  by  the  carrier's  servants.  Missouri  Pac.  R.  Co.  v.  Kings- 
bury (Tex.  Civ.  App.),  25  S.  W.  Rep.  322. 

Loss  in  Reloading  after  Stop  to  Feed  and  Water  through  Com- 
pany's Mistake. — The  defendant  company  agreed  to  deliver  cattle  from 
a  point  on  its  line  to  a  point  on  the  line  of  the  V.  M.  Railway,  to  the 
latter  company  at  Lynchburg,  and  plaintiff  agreed  to  load,  transfer, 
and  unload  them  at  his  own  cost.  At  R.,  a  regular  feeding  place  for 
stock  in  transitu,  necessary  arrangements  for  unloading,  feeding,  and 
reloading  were  provided  by  the  company,  and  there  a  mistake  in 
reloading  occurred,  by  defendant's  default,  whereby  some  of  plaintiff's 
cattle  were  sent  to  another  point  and  other  cattle  were  mixed  with  his. 
Held,  that  the  company  was  liable  for  the  consequent  loss.  Norfolk  & 
W.  R.  Co.  v.  Sutherland,  89  Va.  703. 

Unloading  Horses— Failure  to  Supply  Gang-Plank. — A  verdict  for 
plaintiff  for  injury  to  horses  while  unloading  a  stock  car,  will  not  be 
disturbed  where  it  is  shown  that  the  railroad  company  failed  to  supply 
the  usual  gang-plank  for  unloading ;  that  the  horse  was  unloaded 
directly  from  the  car  to  the  platform,  and  that  the  horse  was  crowded 
and  jumped  off  the  platform,  and  was  injured.  Chesapeake  &  O.  R. 
Co.  v.  American  Exch.  Bank  (Va.,  1896),  23  S.  E.  Rep.  935. 

Defective  Car  Window — Failure  to  Repair  at  Request  of  Shipper's 
Agent  Accompanying  Stock. — A  contract  for  the  shipment  of  live  stock 
by  a  railroad  company  provided  that,  in  consideration  of  a  certain 
reduced  rate  of  transportation,  the  owner  of  said  stock  should  assume 
all  risks  of  injuries  which  the  animals,  or  either  of  them  might  receive 
in  consequence  of  any  of  them  being  wild,  unruly,  vicious,  weak, 
escaping,  maiming  and  killing  themselves  or  each  other,  or  from 
delays,  or  in  consequence  of  heat,  suffocation,  or  the  ill  effect  of  being 
crowded  upon  the  cars  of  said  company,  or  on  account  of  being  injured 
by  the  burning  of  hay,  straw,  or  any  other  material  used  by  the  owner 
in  feeding  the  stock,  or  otherwise,  and  any  damage  occasioned  thereby, 
and  also  all  risks  of  any  loss  or  damage  which  might  be  sustained  by 
reason  of  any  delay,  or  from  any  other  cause  or  thing  in  or  accident  to, 
or  from  or  in  the  loading  or  unloading  of,  said  stock  ;  that  said  owner 
should  load  or  unload  said  stock  at  his  own  risk,  the  railroad  company 
furnishing  the  necessary  laborers  to  assist,  under  the  direction  and 
control  of  said  owner,  who  should  examine  for  himself  all  the  means 
used  in  loading  and  unloading,  to  see  that  they  were  of  sufficient 
strength,  of  the  right  kind,  and  in  good  repair  and  order ;  that  each 
person  riding  free  to  take  care  and  charge  of  said  stock  should  do  so  at 
his  own  risk  of  personal  injury  from  whatever  cause ;  and  that  the 
owner  should  release  and  hold  harmless  and  keep  indemnified  the  rail- 
road company  from  all  damages,  actions,  claims,  and  suits  on  account 
of  any  and  every  injury,  loss,  and  damage  heretofore  referred  to,  if 
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any  should  occur  or  happen.  In  a  suit  against  the  railroad  company  to 
recover  for  certain  animals  shipped  by  the  plaintiff  under  this  contract, 
and  lost  while  in  course  of  transportation  by  escaping1  through  a  window 
open  in  the  end  of  the  car  in  which  they  had  been  loaded  by  the  plain- 
tiff's agent,  who  accompanied  them  on  the  route,  and  who,  after  the 
escape  of  one  of  the  animals,  told  the  conductor  to  fix  said  window,  and, 
the  conductor  not  doing  so,  fixed  it  himself — held,  that  the  railroad 
company  was  liable  for  the  loss.  Indianapolis,  P.  &  C.  R.  Co.  v. 
Allen,  31  Ind.  394. 

Negligence  and  Contributory  Negligence. — In  an  action  to  recover 
for  damages  to  live  stock  carried  by  a  railway,  the  evidence  showed 
that  in  part  the  damages  were  due  to  the  acts  of  the  carrier,  and  in 
part  to  the  acts  of  the  owner  in  overcrowding  them  in  the  cars.  The 
jury  returned  a  general  verdict  against  the  company  in  a  sum  not 
greater  than  the  damages,  which  were  claimed  to  be  the  result  of  the 
acts  of  the  carrier.  Held,  no  ground  for  setting  aside  the  verdict. 
Houston  &  T.  C.  R.  Co.  v.  Hester  (Tex.),  7  S.  W.  Rep.  776. 

Recovery  Allowed  Notwithstanding  Shipper's  Improper  Loading. — 
Where  it  is  the  shipper's  duty  under  a  special  agreement  to  load  a  horse 
on  a  car,  and  he  does  so,  and  carelessly  leaves  it  untied,  and  the  car  is 
moved  and  the  animal  is  injured  in  consequence  of  being  loose,  the  car- 
rier is  liable,  provided  it  was  chargeable  with  notice  that  the  horse  was 
loose,  and  the  injury  was  the  probable  result  of  moving  the  car  under 
the  circumstances.  Doan  v.  St.  Louis,  K.  &  N.  W.  Ry.  Co.,  38  Mo.  A  pp. 
408. 

Waiver  of  Defects  in  Loading  by  Accepting  Car  Loaded  by  Shipper. — 
The  defendant  railway  company  received  a  car-load  of  hogs  from  the 
plaintiff  for  shipment.  Owing  to  the  wreck  of  a  passenger  train,  the 
train  on  which  plaintiffs1  hogs  were  shipped  was  delayed  twelve  hours. 
When  the  train  arrived  at  its  destination  a  number  of  hogs  were  dead 
and  others  badly  injured.  The  defendant  offered  to  prove  on  the  trial 
that  the  delay  occurred  without  fault  on  its  part,  and  that  it  caused  the 
train  to  be  sent  forward  as  soon  as  possible,  but  the  evidence  was  ex- 
cluded. The  defendant  claimed  that  the  car  was  overloaded,  and  that 
the  injury  was  caused  by  such  overloading.  Held,  that  a  common  car- 
rier of  hogs  is  an  insurer  against  injury  caused  by  their  "piling  up" 
while  struggling  to  get  near  to  or  away  from  the  car  doors ;  that  as 
their  propensity  to  do  this  is  only  while  the  train  is  standing,  they 
should  be  unloaded  or  given  personal  attention  while  the  train  is  de- 
layed, and  that  there  is  no  misrepresentation  on  the  part  of  the  shipper 
of  live  stock,  a  common  carrier  waives  all  exceptions  to  defects  in  load- 
ing by  accepting  stock  so  loaded  for  transportation.  Kinnick  v.  Chicago, 
etc.,  R.  Co.,  69  Iowa  665,  27  Am.  &  Eng.  R.  Cas.  55. 


Louisville  &  N.  R.  Co.  v.  Tow. 

{Court  of  Appeals  of  Kentucky,  May  24,  /go/,) 

[63  S.  W.  Rep.  27.] 

Independent  Contractor — Sufficiency  of  Evidence. — It  seems  that  a 
contract  by  which  a  railroad  company  employed  a  contracting  company 
to  do  certain  blasting  at  the  top  of  a  cut  at  the  end  of  a  tunnel  does  not 
of  itself  show  that  the  contracting  company  was  an  independent  con- 
tractor, the  railroad  company  reserving  the  right  to  determine  the  extent 
of  the  excavation  to  be  made,  and  undertaking  to  furnish  a  locomotive 
and  train  crew  to  transport  the  material  removed. 

Same — Injury  to  Employee — Liability  of  Railroad.* — Even  though  it 
appears  from  the  contract  that  the  contracting  company  was  an  inde- 
pendent contractor,  yet,  if  the  railroad  company  was  in  fact  controlling 

•See  generally,  5  Rap.  &  Mack's  Dig.  256  et  seq. 
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the  work  which  resulted  in  injury  to  plaintiff  as  he  walked  out  of  the 
tunnel,  it  is  liable  for  the  injury  if  there  was  negligence  as  to  render  it 
in  any  manner  responsible. 

Negligence  in  Blasting— Question  for  Jury.— It  was  a  question  for  the 
jury  whether  the  notice  given  of  an  explosion  about  to  occur  in  blasting 
was  sufficient  to  constitute  ordinary  care. 

Contributory  Negligence— Question  for  Jury.— The  question  whether 
plaintiff  was  guilty  of  contributory  negligence  in  walking  through  a 
tunnel  about  which  he  saw  men  at  work  was  for  the  jury,  there  being 
evidence  tending  to  show  that  the  tunnel  had  been  generally  used  by 
the  people  in  the  vicinity  as  a  passway,  with  the  assent  or  acquiescence 
of  the  railroad  company. 

Appeal  from  circuit  court,  Muhlenberg  county. 

"Not  to  be  officially  reported.' ' 

Action  by  Henry  Tow  against  the  Louisville  &  Nashville 
Railroad  Company  and  the  Globe  Contracting  Company  to 
recover  damages  for  personal  injuries.  Judgment  for  plaintiff 
against  the  Louisville  &  Nashville  Railroad  Company,  and 
that  defendant  appeals.     Affirmed. 

Browder  &  Browder,  Edward  W.  Hines,  H.  W.  Bruce, 
Walker  D.  Hines,  and  B.  D.  Warfield,  for  appellant 

B.  F.  Proctor,  Proctor  &  Herdman,  W.  L.  Dulaney,  Jno. 
W.  Ray,  and  C.  P.  Chenault,  for  appellee. 

GUFFY.  J.  This  action  was  instituted  in  the  Muhlenberg 
circuit  court  by  the  plaintiff  (now  appellee)  against  the  appel- 
lant and  the  Globe  Contracting  Company.  It  was  substan- 
tially alleged  in  the  petition  that  the  Globe  Steam-Shoveling 
Company  was  a  corporation  with  power  to  sue  and  be  sued 
under  that  name,  and  that  on  the  2d  day  of  February,  1897, 
the  appellant  railroad  company  and  the  shoveling  company 
did,  in  the  county  of  Muhlenberg,  by  their  gross  negligence, 
greatly  and  permanently  injure  the  plaintiff,  and  did  thereby 
cause  him  great  mental  and  physical  suffering,  and  perma- 
nently injured  his  ability  to  earn  money, — all  to  his  damage 
in  the  sum  of  $15,000;  that  on  said  day  defendants  were 
engaged  in  blasting  stone  and  removing  same  from  a  tunnel 
on  the  line  of  said  railroad,  and  that  said  shoveling  company 
was  thus  acting  as  the  agent,  servant,  and  employee  of  said 
railroad  company,  and  under  the  direction  and  control  of  said 
company,  and  did,  while  acting  as  such  agent  and  servant,  by 
gross  negligence  blast  with  dynamite  a  great  mass  of  stone 
and  dirt,  and  by  such  gross  negligence  caused  the  same  to  fall 
upon  the  plaintiff,  and  injure  him  as  aforesaid,  all  of  which 
was  done  by  defendants  and  received  by  plaintiff  without  fault 
on  his  part,  and  was  the  direct  and  proximate  result  of  the 
gross  negligence  of  the  defendant  railroad  company  and  its 
agent  and  servant,  the  shoveling  company.  The  first  par- 
agraph of  the  answer  of  appellant  may  be  treated  as  a  traverse 
of  the  averments  of  the  petition  showing  injury  to  plaintiff  or 
negligence  upon  the  part  of  the  defendant  or  its  agents  or  serv- 
ants. In  the  second  paragraph  it  is  substantially  averred  that 
on  said  day  of  the  injury  the  plaintiff  was  walking  along  on 
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defendant's  railroad  track,  and  through  a  tunnel  on  said  rail- 
road, in  said  county, and  trespassing  upon  defendant's  track  and 
premises  where  he  had  no  right  to  be ;  and  that  while  so  trespass- 
ing was  injured  by  the  effects  of  blasting  which  was  then  and 
there  being  done,  and  not  by  defendant's  agents  or  servants  or 
employees,  but  being  done  by  its  co-defendant,  the  Globe 
Contracting  Company,  under  and  by  virtue  of  and  pursuant 
to  a  written  contract  made  and  entered  into  by  and  between 
it  and  the  Globe  Contracting  Company  of  date  November 
26,  1896.  The  alleged  contract  is  copied  in  the  answer,  but 
is  of  such  considerable  length  that  we  deem  it  unnecessary 
to  copy  it  in  this  opinion.  The  purported  signature  of  the 
contracting  company  reads  as  follows:    " Globe  Contracting 

Company,  by ,  President."     It  is  also  signed,  "Louisville 

&  Nashville  Railroad  Company,  by  R.  Monfort,  Chief  Engi- 
neer." It  is  further  alleged  that  the  blasting  by  which  plain- 
tiff was  injured  was  done  by  said  independent  contractor,  the 
Globe  Contracting  Company,  and  that  over  the  manner  of 
doing  said  work  appellant  did  not  have  or  exercise  any  con- 
trol other  than  that  which  is  specified  in  said  contract;  that 
those  engaged  in  doing  said  work  and  ma  king  said  blasts  from 
which  plaintiff's  injury  resulted  were  the  servants  and  agents 
of  the  Globe  Contracting  Company,  and  not  the  servants, 
agents,  or  employees  of  appellant ;  that  the  servants  of  said 
contractor,  neither  at  or  before  the  time  the  injury  occurred, 
had  any  knowledge  or  information  whatever  as  to  the  presence 
of  the  plaintiff  near  or  in  the  vicinity  of  said  blast  when  the 
same  was  fired ;  and  that  when  the  injury  occurred  he  was 
a  trespasser  on  said  premises,  had  no  right  whatever  to  be 
there,  and  the  servants  of  the  said  independent  contractor  had 
no  reason  to  believe  that  he  was  on  or  near  the  premises  at 
the  time  of  the  alleged  injury.  It  is  further  averred  that  at 
the  time  of  the  explosion  of  said  blast  which  injured  the 
plaintiff  due  and  timely  notice  and  warning  was  given,  but, 
notwithstanding  this,  the  plaintiff,  by  his  own  contributory 
negligence,  and  with  flagrant  disregard  of  his  own  safety, 
brought  upon  himself  all  of  the  injuries  of  which  he  com- 
plains; and  that,  but  for  his  own  wrongful  acts,  and  rashness, 
and  disregard  of  his  own  safety  as  aforesaid,  he  would  not 
have  received  the  injuries  complained  of.  The  Globe  Con- 
tracting Company,  in  the  first  paragraph  of  its  answer,  denied 
that  at  the  time  of  the  alleged  injuries  it  was  under  the  name 
of  the  Globe  Contracting  Company,  or  other  name  or  style,  a 
corporation  with  power  to  sue  and  be  sued,  contract  and  be 
contracted  with,  or  had  any  other  power  or  right.  It  appears 
from  said  answer  that  the  company  was  duly  incorporated 
under  the  laws  of  the  state  of  Ohio,  as  required  by  law.  on 
the  31st  day  of  August,  1897,  and  that  no  such  corporation  was 
in  existence  in  the  state  of  Ohio  or  elsewhere  prior  to  that 
date.  The  names  of  the  incorporators  are  also  set  out  therein. 
The  second  paragraph  is  a  denial  of  negligence  on  its  part,  or 
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that  it  caused  the  injury  complained  of.  The  third  paragraph 
traverses  all  of  the  allegations  of  the  petition  as  to  the  injury 
being  received  without  fault  on  plaintiff's  part,  and  again 
denies  that  the  injuries  received  were  the  natural  result  of  the 
gross,  or  any,  negligence  of  the  defendant.  The  fourth  par- 
agraph, in  substance,  alleges  that  timely  notice  was  given  of 
the  blast,  and  that  the  injury  resulted  from  plaintiff's  own 
negligence.  After  the  filing  of  the  answer  of  the  Globe  Con- 
tracting Company,  the  plaintiff  dismissed  his  action  without 
prejudice  as  to  said  company.  The  reply  of  plaintiff  is  a 
denial  that  he  was  a  trespasser  upon  appellant's  track,  or 
that  he  was  on  it  without  its  knowledge  or  consent.  It  also 
denies  that  the  persons  who  caused  his  injury  by  such  blasting 
were  the  agents  or  servants  of  the  Globe  Contracting  Company. 
It  is  admitted  that  the  contract  of  November  26,  1896,  was 
made,  but  denied  that  the  work  was  performed  pursuant  to 
same  at  the  time  of  the  injury.  It  is  further  denied  that  the 
Globe  Contracting  Company  was  an  independent  contractor 
at  the  time  of  said  injury,  and  that  the  contract  aforesaid 
could,  by  its  terms,  be  construed  to  make  said  Globe  Con- 
tracting Company  an  independent  contractor*  It  is  also 
further  denied  that  the  appellant  did  not  have  control  over 
the  manner  of  doing  the  work  other  than  as  specified  in  said 
contract,  or  that  it  did  not  exercise  other  control  at  the  time 
of  the  injury,  or  that  the  employees  then  engaged  in  doing 
said  work  and  making  said  blast  were  the  servants  or  agents 
of  the  said  Globe  Contracting  Company,  and  not  the  servants 
of  the  railroad  company.  It  is  further  denied  that  the  rail- 
road company  did  not  know  at  the  time  of  the  injury  of  the 
presence  of  plaintiff  near  or  in  the  vicinity  of  said  blast,  and 
that  he  was  a  trespasser,  or  that  due  and  timely  notice  of  the 
blast  was  given.  Plaintiff  also  denies  any  negligence  on  his 
part.  And  it  is  averred  that  the  work  of  blasting  was  being 
done  at  the  time  of  the  aforesaid  injury  by  the  defendant  rail- 
road company  and  the  Globe  Contracting  Company,  and  that 
appellant  was  controlling  and  in  command  of  the  employees, 
agents,  and  servants  who  were  performing  the  work  of  blast- 
ing and  excavating,  and  who,  by  their  gross  negligence,  caused 
the  injury  to  plaintiff.  The  rejoinder  of  appellant  traverses 
the  affirmative  averments  of  the  reply.  The  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff  for  $5,000,  and, 
appellant's  motion  for  a  new  trial  having  been  overruled,  it 
prosecutes  this  appeal. 

The  substance  of  the  grounds  relied  on  for  a  new  trial  are : 
First.  That  the  verdict,  under  the  facts  proven,  is  excessive, 
and  appears  to  have  been  given  under  the  influence  of  passion 
or  prejudice.  Second.  That  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law.  Third.  That  the 
court  erred  by  giving,  over  the  defendant's  objection,  instruc- 
tions No.  1  and  No.  5.  Fourth.  That  the  court  erred  by  re- 
fusing to  give  instruction  at  the  conclusion  of  the  evidence, 
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and  by  refusing  to  give  instructions  No.  3  and  No.  7  in  the 
form  in  which  they  were  asked  by  the  defendant,  and,  over 
the  objections  of  defendant,  by  changing  and  modifying  said 
instruction  No.  3  by  adding  thereto  at  the  close  thereof  these 
words,  to  wit:  " Unless  the  jury  shall  believe  from  the  evi- 
dence that  the  defendant  discovered  plaintiff's  peril  in  time 
to  have  avoided  or  prevented  the  injury,  and  after  such  dis- 
covery, if  any,  failed  to  exercise  ordinary  care  to  prevent  or 
avoid  the  same;"  and  in  changing  and  modifying  instruction 
No.  7,  over  the  objections  of  defendant,  made  at  the  time,  by 
adding  the  word  "solely"  thereto.  The  following  are  the 
instructions  given  by  the  court:  No.  1.  "The  court  instructs 
the  jury  that,  although  they  believe  from  the  evidence  that 
Henry  Tow  was  a  trespasser,  and  by  his  own  negligence  went 
upon  the  right  of  way  of  the  defendant,  and  thereby  exposed 
himself  to  the  danger  and  injury  complained  of,  yet  if  they 
further  believe  from  the  evidence  that  the  defendant's  agents 
or  servants  were  alone,  or  jointly  and  equally  with  the  agents 
of  the  Globe  Contracting  Company,  managing  and  controlling 
the  work  of  blasting  and  removing  stone  and  dirt  at  the  time 
of  his  injury ;  and  further  believe  from  the  evidence  that  the 
defendant's  said  servants  so  engaged  knew  of  the  presence 
and  exposure  to  danger  of  Henry  Tow  in  time  to  have  pre- 
vented the  injury  by  the  exercise  of  ordinary  care,  and  after 
knowing  plaintiff's  danger  failed  to  use  ordinary  care  to  pre- 
vent his  injury;  and  further  believe  from  the  evidence  that 
plaintiff's  injuries  were  the  direct  and  natural  result  of  the 
negligence  of  defendant's  servants  and  agents  while  so 
engaged, — they  should  find  for  the  plaintiff  such  compensatory 
damages  as  they  may  believe  from  the  evidence  he  sustained 
as  the  natural  result  of  such  negligence  and  accident,  not  ex- 
ceeding $15,000  (fifteen  thousand  dollars)."  Given.  No.  2. 
"  'Compensatory  damages,'  if  any,  means  Such  a  sum  of  money 
as  will  reasonably  and  fairly  compensate  the  plaintiff  for  mental 
and  physical  suffering,  if  any,  and  for  the  permanent  reduction, 
if  any,  of  his  power  to  earn  money,  caused  by  the  negligence, 
if  anv,  of  the  defendant  on  the  occasion  in  question. "  Given. 
No.  3.  "The  court  instructs  the  jury  that,  unless  they  shall 
believe  from  the  evidence  that  the  roadbed  or  right  of  way 
of  the  defendant  in  the  tunnel  mentioned  in  the  pleading  was 
commonly  used  by  the  public  for  a  passway  for  foot  passen- 
gers with  the  knowledge  and  acquiescence  of  the  defendant, 
the  plaintiff  had  no  right  to  use  said  roadbed  or  right  of  way 
on  the  occasion  in  question  as  a  passway;  and,  if  they  shall 
further  believe  from  the  evidence  that  the  plaintiff  used  said 
roadbed  and  right  of  way  as  a  passway  for  himself  on  the 
occasion  in  controversy  without  the  knowledge  or  acquiescence 
of  the  defendant,  and  shall  from  the  evidence  believe  that 
said  roadbed  or  right  of  way  was  not  commonly  used  by  the 
public  as  a  passway  with  the  defendant's  knowledge  and 
acquiescence  at  the  time  of  the  injury,  they  must  find  for  the 
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defendant,  unless  the  jury  shall  believe  from  the  evidence  that 
defendant  discovered  plaintiff's  peril  in  time  to  avoid  or  pre- 
vent the  injury,  and  after  such  discovery,  if  any,  failed  to 
exercise  ordinary  care  to  prevent  or  avoid  the  same. ' '  Given. 
No.  4.  "The  court  instructs  the  jury  that  it  was  the  duty  of 
the  plaintiff  to  exercise  ordinary  care  to  prevent  or  avoid  in- 
jury to  himself  on  the  occasion  in  controversy,  and  if  they 
shall  believe  from  the  evidence  that  the  plaintiff  failed  to  exer- 
cise such  care  at  the  time  of  the  injury,  and  that  he  was 
hurt  as  the  direct  and  natural  result  of  his  own  failure,  if  any, 
to  exercise  ordinary  care,  they  must  find  for  defendant." 
Given.  No.  5.  *  "Negligence,'  as  used  in  the  instructions, 
when  applied  to  defendant,  its  agents  or  servants,  means  a 
failure  by  them,  or  any  of  them,  to  use  ordinary  care  to  pre- 
vent or  avoid  the  injury  to  plaintiff  on  the  occasion  in  ques- 
tion; and,  when  applied  to  plaintiff,  it  means  a  failure  on  his 
part  to  use  ordinary  care  to  prevent  or  avoid  injury  to  himself. ' ' 
Given.  No.  6.  "  'Ordinary  care,'  as  used  in  the  instructions, 
means  such  care  as  an  ordinarily  prudent  man  would  use  under 
similar  circumstances  involving  his  own  interest."  Given. 
No.  7.  "The  court  instructed  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  sustained  the  injuries 
complained  of  solely  by  reason  of  the  negligence  or  act  or 
omission,  if  any,  of  the  employees  of  the  Globe  Contracting 
Company  in  charge  of  the  blasting  and  work  of  excavation 
on  the  occasion  in  controversy,  they  must  find  for  the  defend- 
ant." Given.  No.  8.  "The  court  instructs  the  jury  that  if 
they  shall  believe  from  the  evidence  that  the  injuries  com- 
plained of  were  received  by  the  plaintiff  by  reason  of  his  own 
negligence,  if  any,  without  which  said  injuries  would  not 
have  been  sustained  by  him,  or  shall  believe  from  the  evidence 
that  his  said  negligence,  if  any,  contributed  to  his  said  inju- 
ries to  such  an  extent  that  said  injuries  would  not  have  occurred 
but  for  his  own  negligence,  if  any,  they  must  find  for  the 
defendant.  Nine  or  more  of  the  jury  may  find  a  verdict,  but, 
unless  all  of  the  jury  agree,  then  the  verdict  must  be  signed 
by  all  who  agree  thereto. ' '  Given.  The  appellant  asked  a 
peremptory  instruction  to  find  for  it,  which  was  overruled. 
Appellant  also  filed  additional  grounds  for  a  new  trial  on 
account  of  newly-discovered  evidence,  which  at  most  would 
have  been  only  cumulative,  as  tending  to  show  that  some 
time  before  appellant  reached  the  tunnel  he  had  been  notified 
that  blasting  was  being  done  at  or  about  that  place. 

We  have  carefully  considered  the  numerous  briefs,  being 
about  eight  in  number,  filed  in  this  case.  Considerable  atten- 
tion has  been  given  by  the  attorneys  of  each  party  to  the 
discussion  of  the  proposition  whether  or  not  a  railroad  com- 
pany is  not  prohibited  by  public  policy  and  by  the  preseqt 
constitution  from  making  an  independent  contract  for  the 
class  of  work  which  was  then  being  done,  thereby  relieving 
itself  from  any  responsibility  for  the  negligence  of  the  in^ 
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dependent  contractor.  We  deem  it  entirely  unnecessary  in 
this  case  to  determine  the  correctness  of  the  contentions  of 
either  party  as  to  this  question,  and  we  express  no  opinion 
as  to  whether  a  railroad  company  can  or  cannot  let  out  such 
work  to  an  independent  contractor,  and  thereby  be  exempted 
and  freed  from  any  responsibility  for  the  negligence  of  such 
contractor.  It  seems  that  the  trial  judge  concurred  in  the 
views  of  the  appellant  as  to  the  independent  contract  question, 
and,  this  being  true,  the  appellant  has  nothing  to  gain  by  hav- 
ing the  question  settled  by  this  court,  and,  as  appellee  has 
not  obtained  a  cross  appeal,  it  is  not  important  to  his  interest 
to  decide  the  Question.  We  are  not  inclined  to  hold,  what- 
ever might  be  our  views  as  to  the  independent  contract  ques- 
tion, that  the  alleged  contract  filed  shows  of  itself  that  the 
Globe  Contracting  Company  was  in  fact  an  independent  con- 
tractor; but,  even  if  the  contract  did  so  show,  if  the  proof  in 
the  case  showed  as  a  matter  of  fact  that  the  appellant  was 
controlling  in  whole  or  in  part  the  work  and  blasting  which 
resulted  in  the  injuries  complained  of,  it  would  be  responsible 
therefor  if  the  negligence  was  such  as  to  render  it  in  any 
manner  responsible.  It  seems  to  us  that  the  instructions 
given  by  the  court  were  quite  as  favorable  to  the  appellant  as 
it  was  entitled  to  have  if  the  evidence  authorized  any  instruc- 
tions to  be  given  in  respect  to  the  various  questions  referred 
to  therein. 

Pearly  Lyons  testified  that  at  the  time  of  the  injury  "the 
steam-shoveling  company  was  doing  the  work  and  the  blast- 
ing, and  the  railroad  men  were  there  helping  them  move 
away  the  dirt  and  rock. ' '  When  asked  what  character  of  men 
they  were,  he  answered,  "Section  men."  When  asked  how 
many  section  foremen  there  were  assisting  in  this  work,  he 
answered,  "four  or  five. ' '  The  witness  was  then  asked  to  give 
the  names  of  these  section  foremen,  and  he  answered:  "Pat 
O'Brien,  Bud  Gross,  Loyd  Hines,  Mike  Mclntire,  and  E.  O. 
Price.  He  wasn't  there  a  part  of  the  time;  he  was  sick;  and 
Zan  Whitney  had  control  while  he  was  sick."  He  was  then 
asked  if  one  Mahoney  was  there,  and  answered,  "I  think  he 
was  there  at  the  time."  The  witness  was  asked  if  he  saw  the 
blasting,  etc.,  that  caused  the  rock  to  fall  on  the  plaintiff,  and 
answered,  "Yes,  sir;  I  saw  it."  He  was  then  asked  if  there 
were  any  railroad  men  there  at  the  time  directing  how  the 
blasting  should  be  done,  and  answered,  "I  think  Mr.  Mahoney 
was  up  there  showing  them  how  it  should  be  done. "  In  re- 
sponse to  a  question  to  state  the  location  of  this  rock  and  dirt 
that  fell  upon  plaintiff  he  answered,  "Well,  it  was  on  the 
right  of  the  tunnel ;  out  on  the  right-hand  side  as  you  go 
through."  He  was  asked  if  it  was  hanging  over  like  it  was 
liable  to  fall  at  any  time,  and  answered,  "Yes,  sir."  In  re- 
sponse to  a  question  about  Mahoney,  he  said,  "I  think  he 
was  there,  showing  them  how  to  blast."  And  in  response  to 
a  question  as  to  whether  or  not  he  saw  him   there  on   other 
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occasions,  showing  how  blasting  should  be  done,  his  reply- 
was,  "Yes,  sir;  and  it  is  my  recollection  that  he  was  there 
that  day  showing  them."  The  witness  also  testified,  in  sub- 
stance, that  the  section  foremen  and  hands  were  moving  the 
dirt  and  rock  away,  and  loading  it  on  flats,  and  that  he  did  not 
think  the  steam  shovel  was  at  work  that  day,  and  that  he 
had  seen  railroad  men  assist  in  operating  the  blasts.  In 
response  to  the  question,  "How  many  railroad  men  do  you 
suppose  were  there  at  work  that  day?"  He  answered, 
"Twenty-five  or  thirty;  may  be  more  than  that;"  and  he 
stated  that  they  were  assisting  in  all  the  work,  and  all  working 
together.  He  also  testified  that  a  good  many  people  passed 
through  the  tunnel,  going  in  and  out,  while  they  were  blast- 
ing. He  stated,  in  substance,  that  the  engines  spoken  of  as 
hauling  off  dirt  and  stones  were  in  charge  of  the  railroad  com- 
pany; that  the  steam-shoveling  men  did  not  go  off  with  the 
cars.  He  also  shows  that  the  injury  occurred  at  the  north  end 
of  the  north  tunnel.  The  evidence  of  Weslv  Lyons  is  to  the 
same  effect  as  that  of  Pearly  to  a  great  extent.  The  plaintiff 
himself  testified  that  he  was  20  years  old,  and,  in  substance, 
testified  that  he  went  to  the  tunnel  for  the  purpose  of  seeking 
employment  as  a  laborer ;  that  not  far  from  the  tunnel  which 
he  entered  he  saw  a  railroad  engine,  with  cars  attached 
to  it ;  that  they  had  side  boards  to  haul  dirt  on ;  that  he 
did  not  know  the  persons  who  were  on  them,  but  sup- 
posed that  they  were  the  engineer  and  fireman;  and 
that  he  passed  within  eight  or  ten  feet  of  them,  and 
they  did  not  say  anything  to  him.  He  also  showed  that 
he  was  severely  injured.  Quite  a  number  of  other  wit- 
nesses were  introduced,  whose  testimony  tended  to  show  that 
the  railroad  employees  were  aiding  in  the  control  and  manage- 
ment of  the  work  generally  at  the  time  of  the  injury.  Evi- 
dence was  also  introduced  conducing  to  show  that  the  tuntiel 
had  been  used  generally  by  the  people  to  pass  through,  when 
traveling  in  that  vicinity,  with  the  assent  or  acquiescence  of 
the  railroad  company:  and  some  evidence  was  introduced 
tending  to  show  that  the  notice  given  that  the  blast  was  to  be 
touched  off  was  given  shortly  before  it  was  actually  touched  off. 
The  evidence  also  tends  to  show  that  the  blasting  was,  at  the 
time  of  the  injury,  for  the  purpose  of  blasting  off  or  breaking 
down  rock  on  the  east  side  of  the  road,  for  the  reason  that  it 
apparently  had  become  liable  to  fall  at  any  time,  to  the  great 
detriment  and  danger  of  the  traffic  on  the  railroad ;  and  it  is 
the  contention  of  appellee  that  whatever  the  Globe  Company 
was  to  do  was  in  fact  on  the  west  side  of  the  road,  and  that 
this  work  on  the  east  side  was  wholly  for  the  railroad,  and 
outside  of  the  contract  alluded  to.  We  do  not,  however, 
attach  much,  if  any,  importance  to  this  matter,  not  deeming 
it  very  material  to  plaintiff's  right  to  a  recovery.  It  is  true 
that  the  testimony  introduced  by  the  appellant  tends  to  con- 
tradict that  offered  by  the  plaintiff,  and  it  is  the  contention 
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of  appellant  that  the  railroad  hands  that  were  in  fact  render- 
ing services  there  at  the  time  of  the  injury,  or  any  other  time, 
were,  for  the  purpose  of  such  service,  the  servants  of  the  Globe 
Contracting  Company;  and  it  is  therefore  argued  that  the 
appellant  is  not  responsible  for  their  negligence,  if  in  fact  they 
had  been  negligent.  It  is  also  contended,  under  all  of  the 
facts  and  circumstances,  that  it  was  not  negligence  to  touch 
off  the  blast  on  as  short  notice  as  was  given,  and  that  it  was 
not,  in  any  event,  likely  that  the  blast  would  injure  persons 
situated  as  was  the  plaintiff  at  the  time.  It  is,  however,  con- 
tended for  appellee  that  blasting  with  dynamite,  and  such 
work  as  was  then  being  done,  was  exceedingly  dangerous,  and 
that  it  was  due  to  all  persons — and  in  fact  the  legal  duty — for 
those  in  charge  of  the  work  to  give  such  notice  as  would 
enable  all  persons  in  the  vicinity  of  the  blast  to  hear  the 
notice,  and.  after  hearing  it,  get  to  a  place  of  safety.  It  is 
the  further  contention  of  appellee  that  appellant's  agents  and 
servants  had  notice  of  the  peril  of  plaintiff,  and  ought  to  have 
warned  him  thereof,  which  they  failed  to  do ;  while  appellant's 
contention  is  that  plaintiff  had  abundant  notice  of  the  fact 
that  blasting  was  being  done  there,  and  that  he  failed  to  use 
proper  care  to  avoid  injury,  and  therefore  was  not  entitled  to 
recover  even  if  it  (appellant)  had  been  somewhat  negligent  as 
to  the  question  of  notice  of  the  touching  off  of  the  last. 
Without  going  into  any  further  details  as  to  the  evidence,  it 
seems  to  us  that  all  of  the  questions  at  issue  were  as  fully  and 
properly  presented  to  the  jury  as  appellant  was  entitled  to 
have  done ;  and,  this  being  true,  and  the  jury  having  heard 
the  testimony,  and,  perhaps,  being  acquainted  with  the  wit- 
nesses, and  in  a  position  to  understand  and  comprehend  the 
locality  and  surroundings  much  better  than  this  court  can, 
we  do  not  feel  authorized  to  disturb  their  verdict.  The  judg- 
ment is  therefore  affirmed. 


Chesapeake  &  N.  R.  Co.  v.  Venable. 

(Court  of  Appeals  of  Kentucky,  May  28,  /go/.) 
[63  S.  W.  Rep.  35.] 

Removal  of  Cause  to  Federal  Court— Parties.— An  action  against  a 
railroad  company  to  recover  damages  for  a  personal  injury  will  not  be 
removed  to  the  federal  court  upon  the  petition  of  one  against  whom  no 
relief  is  sought,  though  he  alleges  that  he  was  at  the  time  of  the  injury, 
and  still  is,  the  owner  of  the  railroad  in  the  operation  of  which  the  in- 
jury was  inflicted. 

Failure  to  Allege  Foreign  Law. — In  an  action  to  recover  damages  un- 
der a  statute  of  another  state,  it  is  not  necessary  to' allege  the  measure  of 
damages  under  the  foreign  statute,  as  the  court  will  presume,  unless  the 
contrary  appears,  that  it  is  the  same  as  it  would  be  under  the  Kentucky 
statute. 

Injury  to  Brakeman— Liability  for  Failure  to  Keep  Roadbed  in  Re- 
pair.*—A  railroad  brakeman  may  recover  of  the  master  for  the  ordinary 

•See  Wright  v.  Southern  Ry.  Co.  (N.  Car.),  and  note,  719  et  seg. 
21  (n  s)  A  A  E  R  Cas— 29 
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neglect  of  the  servants  charged  with  the  duty  of  keeping*  the  roadbed  in 
repair,  as  he  and  they  were  not  in  the  same  common  employment. 

Same— Same — Ignorance  of  Defect. — Ignorance  of  a  defect  in  the 
roadbed,  in  a  case  where  there  was  a  duty  to  inquire,  and  proper  inquiry 
would  have  procured  information,  constitutes  negligence. 

Same — Same — Same — Pleading. — As  a  brakeman  injured  by  the  de- 
railment of  a  car,  which  was  caused  by  a  defective  roadbed,  was  under 
no  duty  and  had  no  opportunity  to  examine  the  roadbed,  it  was  not  nec- 
essary "for  him,  in  suing  the  company  for  the  injury,  to  aver  or  prove 
that  he  did  not  know  of  the  existence  of  the  defect. 

Same— Same— Same — Defendant's  Knowledge  of  Defect. — The  failure 
of  the  petition  to  allege  that  defendant  knew,  or  by  the  exercise  of  rea- 
sonable care  could  have  known,  of  the  existence  of  the  defect,  was  cured 
by  a  verdict  for  plaintiff ;  it  being  averred  that  defendant  negligently 
permitted  its  cross* ties  and  roadbed  to  become  rotten  and  defective. 

Appeal  from  circuit  court,  Allen  county. 

"To  be  officially  reported." 

Action  by  W.  L.  Venable  against  the  Chesapeake  &  Nash- 
ville Railroad  Company  to  recover  damages  for  personal  in- 
juries.    Judgment    for    plaintiff,     and    defendant    appeals. 
Affirmed. 

E.  B.  Drake  and  Browder  &  Browder,  for  appellant. 
Lewis  McQuown,  B.  W.   Bradburn,  and  John  M.   Wilkins, 
for  appellee. 

DU  RELLE,  J.  Appellee  brought  suit  against  appellant 
railroad  company,  alleging  that  he  was  a  brakeman  in  the 
employ  of  the  company,  which  was  the  owner  of  and  engaged 
in  operating  a  line  of  railroad  from  Scottsville,  Ky.,  to 
Gallatin,  Tenn.,  and  that,  while  he  was  so  employed,  by  rea- 
son of  the  gross  negligence  of  the  company  in  suffering  the 
ties  of  its  roadbed  at  a  place  in  Summer  county,  Tenn.,  to 
become  rotten  and  defective,  the  rails  spread  under  the  weight 
of  the  cars,  a  car  was  derailed,  and  appellee  thrown  violently 
to  the  ground  and  injured,  for  which  he  sought  damages. 

One  Weber  filed  a  petition  and  bond,  seeking  the  removal 
of  the  suit  to  the  United  States  circuit  court  for  the  district  of 
Kentucky,  upon  the  ground  that  at  decretal  sale  under  order 
of  the  United  States  circuit  court  for  the  Middle  district  of 
Tennessee,  some  six  years  prior  to  the  injury,  he  became,  and 
still  was,  the  sole  owner  of  the  Chesapeake  &  Nashville  Rail- 
road; that  the  amount  involved  was  more  than  $2,000;  and 
that  he  (the  petitioner)  was  a  citizen  of  New  York,  and  appel- 
lee was  a  citizen  of  Kentucky.  The  circuit  court  refused  to 
remove  the  case,  and,  we  think,  properly,  as  Weber  had 
nothing  whatever  to  do  with  the  controversy  in  this  case.  He 
was  not  a  party,  no  relief  was  sought  against  him,  and,  so  far 
as  this  record  discloses,  it  was  entirely  immaterial  to  him 
whether  appellee  recovered  judgment  or  not. 

The  company  answered,  denying  the  averments  of  negli- 
gence and  pleading  contributory  negligence,  which  was  denied 
by  the  reply.  The  trial  having  resulted  in  a  verdict  and  judg- 
ment for  appellee,  the  company  urges  numerous  grounds  for 
reversal. 
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A  ground  insisted  on  with  some  degree  of  earnestness  is  that 
the  demurrer  should  have  been  sustained,  because  the  plead- 
ing shows  that  the  injury  was  received  in  Tennessee,  and 
there  is  no  allegation  concerning  the  measure  of  damages 
which,  under  the  Tennessee  law,  ought  to  be  applied  by  the 
jury.  In  support  of  this  proposition,  Bruce' s  Adm'r  v.  Rail- 
road Co.,  83  Ky.  174,  is  cited.  It  is  admitted  that  that  case 
was  upon  a  cause  of  action  given  by  the  Tennessee  statute, 
and  sought  a  recovery  not  allowed  by  the  common  law.  The 
existence  and  nature  of  the  Tennessee  statute  under  which 
that  suit  was  brought  were  specifically  set  up  in  the  petition, 
and  so  the  question  here  raised  was  not  presented  in  that 
case.  The  court  there  said,  in  an  opinion  by  Judge  Lewis : 
"There  is  no  doctrine  better  settled  than  that  common-law 
actions,  transitory  in  their  nature,  will  lie  in  this  state,  if 
process  be  served  here  on  the  defendant,  although  the  cause 
of  action  arose  in  another  state ;  and  this  rule  has,  from  the 
beginning,  been  applied  as  well  to  actions  ex  delicto  as  to 
those  ex  contractu ;  for,  in  the  case  of  Watts  v.  Thomas,  2 
Bibb,  458,  it  was  held  that  an  action  for  assault  and  battery 
committed  in  the  state  of  Indiana,  then  a  territory,  would 
undoubtedly  lie  in  a  court  of  this  state.' '  It  was  contended 
in  that  case  that,  as  the  cause  of  action  was  not  a  common- 
law  right,  the  rule  stated  did  not  apply,  but  the  court  held 
that  in  that  respect  there  was  no  distinction  between  a  com- 
mon-law right  and  a  statutory  right.  No  question  was  made 
or  decided  as  to  the  necessity  for  pleading  the  law  of  the  state 
under  which  the  right  of  action  arose.  Whatever  may  be  the 
rule  as  to  statutory  rights,  it  is  well  settled  that  it  is  unnec- 
essary to  plead  or  prove  the  law  of  a  foreign  state  unless  it 
differs  from  the  lex  fori.  Where  a  party  seeks  to  recover  or 
defend  under  a  foreign  law,  such  law  must  be  pleaded  and 
proved  like  any  other  fact ;  but  in  the  absence  or  averment 
and  proof  the  rule  is  that  foreign  states,  whose  system  of 
jurisprudence  is  derived  from  thefsame  source  as  our  own,  are 
presumed  to  be  governed  bv  the  same  law.  So,  in  Watts  v. 
Thomas,  referred  to  in  the  Bruce  Case,  the  question  was 
whether  for  an  assault  and  battery  in  the  Indiana  territory  an 
action  would  lie  in  a  court  of  this  state ;  and  it  was  held,  on 
the  authority  of  Mostyn  v.  Fabrigas,  1  Cowp.  161,  that  it  would 
lie.  No  question  was  made  of  pleading  or  proof  of  the  law  of 
the  Indiana  territory.  The  rule  is  thus  stated  in  Brimhall 
v.  Van  Campen,  8  Minn.  13  (Gil.  1),  82  Am.  Dec.  118:  "The 
statute  and  common  law  of  our  sister  states  are  facts  to  be 
proved,  as  any  other  facts  in  a  cause,  by  the  party  who  seeks 
to  take  advantage  of  any  difference  that  may  exist  between 
such  laws  and  our  own.  Our  courts  can  take  judicial  notice 
of  no  law  but  our  own  and  those  enacted  by.  the  federal  gov- 
ernment. In  the  absence  of  proof  concerning  the  laws  of  other 
states,  the  courts  presume  they  are  the  same  as  our  own,  and 
decide  accordingly.' ' 
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It  is  argued  that  the  evidence  shows  that  appellee  was  not 
injured  by  the  defective  ties,  but  by  a  defective  running-board 
on  the  top  of  a  car  which  was  not  derailed.  There  was  con- 
siderable conflict  of  testimony,  and  some  evidence  tending  to 
show  that  appellee  may  have  jumped  from  the  car  on  which 
he  was,  as  the  car  which  left  the  track  went  over  upon  the 
opposite  side  of  the  road  from  that  on  which  appellee  was 
found.  This,  however,  was  a  question  peculiarly  for  the  jury, 
and  was  properly  submitted  to  them  under  the  instructions. 
Nor  do  we  think  the  case  presented  was  such  as  would  justifv 
a  peremptory  instruction. 

We  are  of  opinion  that  the  instructions  correctly  state  the 
law  on  the  question  of  ordinary  and  gross  neglect.  Appellee 
was  entitled  to  recover  for  ordinary  neglect,  if  proven,  as 
those  in  charge  of  the  repair  of  the  roadbed  were  not  engaged 
in  the  same  common  employment  with  those  engaged  in 
running  the  train.  In  2  Thomp.  Neg.  p.  985,  it  is  said:  "It 
is  the  duty  of  railroad  companies  to  keep  their  works  and  all 
portions  of  their  track  in  such  repair,  and  so  watched  and 
tended,  as  to  insure  the  safety  of  all  who  may  lawfully  be  upon 
them, — whether  passengers  or  servants  or  others.  They  are 
bound  to  furnish  a  safe  road,  and  sufficient  and  safe  machinery 
and  cars.  The  legal  implication  is  that  they  will  have  and 
keep  a  safe  track,  and  adopt  suitable  instruments  and  means 
with  which  to  carry  on  their  business.  They  can  provide  all 
this  by  the  use  of  the  requisite  care  and  foresight,  and  if  they 
fail  to  do  so  they  are  guilty  of  a  breach  of  duty,  and  are  liable 
for  the  consequences.  *  *  *  The  supreme  court  of  Penn- 
sylvania has  declared  that  a  railroad  company  is  under  an 
obligation  to  keep  a  sound  track  for  the  safety  of  all  persons 
who  are  transported  over  it,  whether  passengers  or  servants. 
This  is  deemed  a  direct  and  immediate  duty,  the  nonper- 
formance of  which  will  not  be  excused  by  the  remote  negli- 
gence of  its  servants  who  fail  to  report  its  condition  or  put  it 
in  repair.  If  the  substructure  carrying  the  rails  is  suffered 
to  lie  until  it  has  become  rotten  and  unsafe,  this  is  deemed 
the  negligence  of  the  company  itself,  and  not  merely  that  of 
its  servants.  Casualty  from  such  a  cause  is  not  one  of  the 
ordinary  perils  which  presumptively  every  one  incurs  who 
takes  service  with  the  company.  It  is  not  likened  to  the 
breaking  of  a  rail  from  mere  accident,  or  from  some  cause 
immediately  traceable  to  the  negligence  of  another  employee. ' ' 
So,  as  the  master  is  charged  with  knowledge  of  the  probable 
consequence  of  his  acts,  or  of  acts  which  he  directs  or  of 
which  he  is  cognizant,  and  as,  with  regard  to  the  rights  of 
employees  engaged  in  running  the  trains,  he  is  supposed  to 
have  actual  supervision  of  the  cars  of  the  roadbed,  he  is 
responsible  for  ordinary  negligence  in  its  maintenance,  as  for 
ordinary  neglect  in  the  procuring  or  maintenance  of  machin- 
ery and  appliances.  And  ignorance  of  the  condition  of  the 
roadbed,  in  a  case  where  there   was  a  duty  to  inquire,  and 
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proper  inquiry  would  have  procured  information,  is  sufficient 
to  constitute  negligence.  As  indicated  in  the  Volz  Case,  95 
Ky.  192,  24  S.  W.  119,  the  right  of  the  employee  to  have 
proper  tools,  appliances,  and  a  reasonably  safe  place  in  which 
to  work  is  a  contract  right  in  the  employee,  unless,  with 
knowledge  of  the  defects,  or  under  circumstances  from  which 
the  law  charges  him  with  knowledge,  he  continues  in  the 
employment.  But  it  was  not  alleged  in  the  petition  either 
that  appellee  did  not  know  of  the  defective  roadbed,  or  that 
appellant  did,  or  could  by  the  exercise  of  reasonable  diligence 
have  known  it.  Under  the  circumstances  of  this  case,  the 
defect  being  alleged  in  the  roadbed,  which,  as  brakeman, 
appellee  was  under  no  duty  and  had  no  opportunity  to  ex- 
amine, we  do  not  think  it  necessary  to  aver  or  prove  that 
appellee  did  not  know  of  the  existence  of  the  defect.  But  it 
is  urged  that  an  averment  that  the  master  knew  of  the  exist- 
ence of  the  defect,  or  by  the  exercise  of  reasonable  care  could 
have  known  it,  was  essential,  and  that  this  defect  was  not 
cured  by  the  pleadings,  nor  by  a  submission  of  that  question 
to  the  jury  by  the  instructions.  The  majority  of  the  court, 
however,  are  of  opinion  that  the  maintenance  of  the  roadbed 
in  proper  condition  is  a  matter !which,  in  law,  is  supposed  to 
be  under  the  personal  supervision  of  the  master,  in  so  far  as 
it  affects  the  safety  of  the  servants  engaged  in  operating  the 
train,  and  that  therefore  the  averment  that  the  company  neg- 
ligently permitted  its  cross-* ies  and  roadbed  to  become  rotten 
and  defective  is  a  sufficient  averment  to  support  the  verdict. 
For  the  reasons  given,  the  judgment  is  affirmed. 


Colbman's  Adm'x  v.  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co. 

{Court  of  Appeals  of  Kentucky,  May  23,  igoi.) 
[63  S.  W.  Rep.  39.] 

Injury  to  Flagman  at  Crossing — Negligence  and  Contributory  Negli- 
gence.— The  failure  to  have  a  servant  on  the  rear  of  a  backing  train  to 
girt  warning  of  its  approach  to  a  street  crossing  was  not  negligence,  as 
to  a  flagman  at  the  crossing,  who  could  have  seen  the  train  if  he  had 
been  performing  his  duty  to  keep  a  watch  for  approaching  trains. 

Same — Liability — Harmless  Error.*— It  was  error  to  instruct  the  jury 
that  there  could  be  no  recovery  for  the  flagman's  death  unless  the  serv- 
ants in  charge  of  the  train  were  guilty  of  gross  negligence,  but,  as 
defendant  was  entitled  to  a  peremptory  instruction,  the  error  was 
harmless. 

*In  McDonald  v.  New  York  C.  &  H.  R.  R.  Co.,  45  N.  Y.  S.  R.  711,  66 
Hun  587,  affirmed  in  138  N.  Y.  666,  it  was  held  that  a  locomotive  engi- 
neer is  a  fellow  servant  with  a  flagman,  and  the  company  is  not  liable 
for  the  death  of  the  latter  through  the  negligence  of  the  engineer  in 
running  his  engine  without  a  headlight,  instead  of  sending  it  to  the 
•hop  for  a  new  headlight,  as  the  rules  of  the  company  required. 

For  authorities  bearing  on  this  subject,  see  12  Am.  &  Eng.  Eric.  Law 
(2d  Ed.)  1005  et  seq. 
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Appeal  from  circuit  court,  Jefferson  county,  common  pleas 
division. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  John  K.  Coleman  against 
the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com" 
pany  to  recover  damages  for  the  death  of  plaintiff's  intestate. 
Judgment  for  defendant,  and  plaintiff  appeals.     Affirmed. 

John   I.  Calloway  and  John  C.  Miller,  for  appellant. 
Charles  H.  Gibson,  for  appellee. 

O'REAR,  J.  The  decedent,  John  K.  Coleman,  was  em- 
ployed by  appellee  as  a  crossing  flagman  on  Rowan  street, 
between  Fourteenth  and  Fifteenth  streets,  in  Louisville.  On 
the  ioth  of  May,  1895,  he  was  killed  by  one  of  appellee's 
freight  trains  striking  him  at  the  crossing  at  which  he  was 
employed.  There  were  a  number  of  tracks  (half  a  dozen  or 
more)  crossing  Rowan  street  at  this  point,  and  it  was  the  duty 
of  the  decedent  to  notice  all  approaching  trains,  and  to  give 
warning  to  those  traveling  the  street  at  that  point,  to  prevent 
accidents.  It  was  a  primary  requirement  of  decedent's  service 
that  he  should  be  in  such  necessary  position  as  to  enable  him 
to  see  each  and  every  train  approaching  that  crossing  upon  any 
of  the  tracks  of  appellee,  and  thereupon  to  give  notice  by  proper 
signal  to  such  persons  as  might  be  then  attempting  to  use  the 
street  at  that  point.  At  the  time  of  decedent's  death  he  had  just 
signaled  to  the  driver  of  a  wagon  that  a  train  was  approaching 
the  crossing.  This  train  was  probably  the  one  that  struck 
the  decedent.  It  was  a  locomotive  coupled  on  to  eight  or  ten 
cars,  and  which  was  backing  across  Rowan  street,  south,  to 
couple  on  to  other  cars  at  that  point.  The  rear  brakeman  had 
crossed  the  street  and  gone  on  south,  evidently  to  prepare  for 
the  coupling;  the  street  running  practically  east  and  west. 
The  front  brakeman  was  on  the.  opposite  side  of  the  train  to 
decedent,  and  towards  the  front.  The  conductor  was  making 
a  coupling  between  two  of  the  cars,  and  therefore  out  of  sight, 
at  the  time  of  the  accident.  By  reason  of  a  curve  and  obstruc- 
tion of  buildings,  the  fireman's  position  was  out  of  sight  of 
the  place  of  accident,  and  the  engineer  was  on  the  opposite 
side.  It  is  complained  for  appellant  that  the  negligence  in 
this  case  was  the  absence  of  some  one  on  the  rear  of  the  train 
to  give  warning  to  decedent  of  its  approach  and  his  con- 
sequent danger.  The  train  is  shown  to  have  been  moving 
cautiously  and  Slowly,  and  it  was  not  suggested  that  there  was 
any  absence  of  the  usual  signal, — the  ringing  of  bell.  The 
sole  question  of  negligence,  as  we  gather  it,  is  that  of  the 
absence  of  a  brakeman  or  some  person  on  the  rear  of  the 
backing  train  at  the  time  of  the  injury.  It  may  be  accepted 
without  argument  that  a  railroad  company  owes  a  different 
duty  to  its  servants  engaged  in  operating  its  trains  from  that 
it  owes  to  its  passengers  or  the  public.  That  the  absence  of 
some  one  at  the  rear  of  the  train  at  the  point  of  crossing  to 
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give  warning  of  the  train's  approach,  so  as  to  prevent  injury 
to  those  using  the  street  at  that  point,  would  have  been  neg- 
ligence, so  far  as  the  public  was  affected,  cannot  be  questioned. 
But  this  is  precisely  what  appellee  had  provided  for  in  placing 
the  decedent  at  that  point.  It  could  not  be  said  to  have  been 
negligence  in  appellee  to  have  failed  to  have  a  brakeman  or 
other  servant  on  the  rear  of  the  train  at  the  crossing,  when  it 
had  another  there,  whose  special  and  sole  duty  it  was.  to 
observe  the  approach  of  trains  and  of  pedestrians  and  vehicles, 
so  as  to  give  timely  and  adequate  warning  of  the  danger.  No 
witness  is  shown  to  have  seen  the  train  strike  the  decedent, 
bat  he  was  seen  a  moment  before  he  was  struck,  when  he  was 
in  the  act  of  flagging  the  wagon  above  referred  to,  and  was 
seen  a  moment  afterwards  as  he  had  fallen  beside — or,  rather, 
beneath — the  car.  The  nature  of  his  wound  showed  that  he 
was  struck  on  the  right  side,  towards  the  front,  evidently  by 
the  sharp  end  of  a  beam  of  one  of  the  rear  freight  cars,  tear- 
ing open  his  body  and  producing  instant  death.  He  evidently 
was  not  standing  between  the  rails  of  the  track,  but  was 
standing  too  near  to  it.  There  is  shown  to  have  been  ample 
room  between  the  tracks  for  decedent  to  have  performed  his 
services  in  safety  to  himself.  It  was  his  duty  to  watch  for 
trains,  and  to  keep  himself  out  of  unnecessary  danger.  It  is 
difficult  to  imagine  how  decedent  could  possibly  have  been 
struck  by  the  train  unless  he  was  neglecting  one  of  these 
duties;  for,  if  he  failed  to  note  the  approach  of  the  train,  it 
was  a  neglect  of  his  duty,  and  such  a  one  that,  had  it  resulted 
in  the  injury  to  a  stranger,  would  unquestionably  have  made 
his  master,  the  appellee,  liable.  Or,  did  he  know  of  the  train's 
approach,  and,  from  his  experience  and  the  nature  of  his  em- 
ployment, knew  the  danger  of  standing  too  close  to  the  track, 
and  yet  did  so,  the  calamity  of  his  death  would  be  due  solely 
to  his  own  carelessness.  A  servant  of  a  steam-railroad  com- 
pany, who  is  charged  with  an  important  and  particular  duty 
to  his  master  and  to  the  public,  will  not  be  allowed  to  profit 
by  any  neglect  of  that  duty.  Not  only  the  fairest  principles 
of  justice  between  men  would  prevent  it,  but  also  public 
policy  forbids  that  a  premium  should  be  placed  by  the  law 
npon  the  neglect  of  such  duty ;  and  such  would  be  done  did 
the  courts  allow  a  recovery  by  the  servant  from  the  master 
for  the  former's  injury,  which  could  not  have  resulted  save 
from  his  neglect  of  such  duty.  Those  in  charge  of  the  train 
had  the  right  to  presume  that  decedent  was  in  the  discharge 
of  his  duty  at  the  point  of  the  crossing,  and  that  therefore  he 
was  noting  the  train's  approach,  and  doing  all  that  was  nec- 
essary to  relieve  the  master  from  liability  on  that  account. 
The  master  was  under  no  obligation  to  give  the  flagman 
special  notice  of  that  which  it  was  already  his  duty  to  know, 
or  to  provide  a  brakeman  or  other  servant  for  the  rear  of  the 
car  to  warn  him  to  take  notice  of  that  which  it  was  his 
primary  duty  to  observe.     From  a  careful  inspection  of  this 
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record,  we  are  unable  to  see  wherein  any  negligence  from 
appellee  towards  the  decedent  is  proven.  Therefore  the  court 
should  have  given  to  the  jury  the  peremptory  instruction 
asked  for  at  the  close  of  the  plaintiff's  testimony.  Instead  of 
giving  the  peremptory  instruction,  the  court  proceeded  with 
the  trial,  defendant's  evidence  in  no  wise  showing  negligence 
upon  the  part  of  its  servants  towards  the  deceased,  and  at 
the  close  of  the  evidence  defendant  again  moved  for  the 
peremptory  instruction,  which  was  overruled.  It  should  have 
been  given. 

The  court  instructed  the  jury  to  find  for  appellant  only  in 
the  event  that  appellee's  servants  in  control  of  the  train  were 
guilty  of  gross  negligence  on  the  occasion  of  the  injury  sued 
for,  and,  though  this  was  error,  yet,  as  we  have  arrived  at 
the  conclusion  that  the  peremptory  instruction  should  have 
been  given  when  first  asked  for,  appellant  was  not  prejudiced 
by  the  character  of  the  instructions  given  to  the  jury,  which 
were  more  favorable  than  she  was  entitled  to.  The  verdict 
of  the  jury  finding  for  the  defendant,  and  the  judgment  of  the 
court  thereon,  are  therefore  affirmed. 


Daubbrt  v.  Delaware,  L.  &  W.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  May  /?,  /go/.) 

[49  Atl.  Rep.  72.] 

Accident  at  Crossing — Contributory  Negligence  of  Parents.* -A 
mother  is  not  guilty  of  negligence  contributing  to  the  death  of  her  boy, 
killed  by  a  train  at  a  crossing,  by  sending  him  on  an  errand  which 
required  his  going  over  the  crossing ;  he  being  9  years  old,  and  famil- 
iar with  the  place. 

Same — Care  Due  from  Railroad  Company. — The  duty  of  a  railroad 
company  to  a  boy  going  over  a  crossing  on  a  highway  is  not  affected 
by  the  fact  that  just  previously  he  had  been  a  trespasser  on  its  platform. 

Same — Evidence — Speed — Signals,  f — Testimony  of  several  persons, 
including  two  who  were  waiting  for  a  train  which  came  onto  a  crossing 
immediately  after  another  had  crossed  in  the  opposite  direction,  that 
they  heard  it  give  no  signal,  and  that  it  was  moving  at  a  pretty  good 
speed,  and  could  not  be  seen  because  concealed  by  the  other  train,  is 
sufficient  evidence  of  negligence  in  its  approach  to  the  crossing,  where 
it  struck  a  boy  who  had  passed  onto  the  track  from  behind  the  other 
train. 

Appeal  from  court  of  common  pleas,  Luzerne  count}'. 

Action  by  Lewis  Daubert  against  the  Delaware,  Lackawanna 
&  Western  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Henry  W.  Palmer  and  Andrew  H.  McClintock,  for  appellant. 
John  T.  Lenahan  and  Edward  A.  Lynch,  for  appellee. 

♦For  authorities  on  the  subject  of  the  contributory  negligence  of 
parents  in  letting  their  children  go  upon  railroad  tracks,  see  notes,  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  880  et  seq. 

fFor  notes,  on  the  comparative  weight  of  affirmative  and  negative 
testimony  as  to  whether  crossing  signals  were  given,  see  19  Am.  St 
Eng.  R.  Cas.,  N.  S.,  384  et  seq. 
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MESTREZAT,  J.  In  1893  Lewis  Daubert,  the  appellee, 
resided  with  his  family  in  the  village  of  Beach  Haven. 
Luzerne  county.  The  defendant  company's  road  passes  north 
and  south  through  the  village,  with  a  station  several  feet 
from  a  public  highway  crossing  the  railroad  east  and  west. 
The  station  platform  extends  to  the  highway.  The  main 
track  of  the  railroad  rims  immediately  in  front  of  the  platform 
of  the  station,  and  on  the  east  side  of  and  about  13  feet  from 
the  track  is  a  long  switch,  used  for  passing  trains,  connecting 
with  the  track  about  2,000  feet  north  of  the  highway  crossing. 
Daubert's  house  was  on  the  highway,  and  a  short  distance 
west  of  the  railroad  track.  He  was  a  blacksmith,  and  had  a 
shop  on  the  highway  east  of  the  crossing.  Shortly  before 
8  o'clock  on  the  morning  of  the  18th  of  November,  1893,  the 
appellee  having  gone  to  his  shop,  his  son,  Willie  Daubert, 
a  boy  of  9  years,  was  sent  by  his  mother  on  an  errand  to  his 
father  at  the  shop.  Mrs.  Daubert  desired  some  sugar  from 
the  grocery  store  of  the  village,  and  the  boy  was  sent  to  his 
father  to  eet  the  money  to  pay  for  it.  This  necessitated  the 
boy  crossing  the  defendant's  road.  He  went  to  the  station 
platform  of  the  railroad,  where  he  met  a  companion.  A  train 
standing  in  front  of  the  station  moved  out  to  go  north.  The 
boys,  continuing  on  the  platform,  ran  after  the  train,  and, 
when  they  reached  the  end  of  the  platform  at  the  highway, 
endeavored  to  cross  the  railroad  at  the  same  speed,  imme- 
diately in  the  rear  of  the  moving  train.  That  was  the  direction 
which  Willie  Daubert  was  required  to  go  to  perform  his  errand. 
His  companion  succeeded  in  crossing  in  safety,  but  he  was 
struck  and  killed  by  a  train  going  south  on  the  switch.  The 
plaintiff  brought  this  action  to  recover  damages  for  the  death 
of  his  son,  which  he  alleges  was  occasioned  by  the  negligence 
of  the  defendant  company.  This  was  the  only  question  sub- 
mitted to  the  jury  by  the  learned  judge  of  the  court  below. 
The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
from  which  the  defendant  appealed. 

The  reasons  assigned  in  support  of  this  appeal  and  to  defeat 
the  plaintiff's  recovery  are  that  Mrs.  Daubert's  act  in  sending 
her  son  on  the  errand  contributed  to  the  accident;  that  the 
child  was  a  trespasser  on  the  platform,  and  the  company 
owed  him  no  duty,  and  he  was  not  a  traveler  on  the  highway 
at  the  time  of  the  accident;  and  that  plaintiff's  proof  of  the 
want  of  necessary  signals  of  the  approach  of  the  train  on 
the  siding  was  totally  inadequate. 

Neither  of  these  positions,  in  our  judgment,  is  well  taken. 
Nor  are  they  supported  by  the  authorities  cited  by  the  learned 
counsel  for  the  appellant.  The  boy  was  killed  on  a  public 
crossing  in  a  small  village.  He  was  familiar  with  the  place, 
and  had  been  accustomed  to  cross  the  tracks  at  that  point 
frequently  on  his  way  to  school  and  to  his  father's  shop.  He 
was  of  sufficient  age  to  be  trusted  alone  on  the  street.     At  the 
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time  of  the  accident  he  was  not  on  the  station  platform  or 
on  the  company's  premises,  but  was  on  the  highway,  and 
traveling  in  the  proper  route  to  take  him  to  the  place  where 
his  errand  required  him  to  go.  His  presence  on  the  platform 
prior  to  the  accident  in  no  way  affects  the  case.  He  had  re- 
turned to  the  highway  and  was  proceeding  on  his  mother's 
errand  when  he  was  struck  by  the  locomotive.  We  cannot 
sustain  the  proposition  that,  under  the  circumstances  of  this 
case,  Mrs.  Daubert  was  guilty  of  negligence  in  sending  her 
child  on  this  errand.  This  would  be  great  injustice  and  a 
hardship  on  many  parents  who  must  necessarily  avail  them- 
selves of  the  assistance  of  their  children.  It  would  practically 
deprive  the  parents  of  any  use  of  their  children,  and  prevent 
them  from  leaving  the  house  unless  accompanied  by  an  adult 
person.  Such  a  rule  of  conduct  lacks  reason,  and  is  without 
authority  to  sustain  it.  The  decisions  cited  in  support  of  the 
appellant's  contention  arose  under  facts  entirely  dissimilar  to 
the  facts  of  this  case.  In  those  cases  the  child  was  of  very 
tender  years,  was  permitted  to  stray  on  the  railroad  track, 
was  unattended,  or  was  in  a  place  it  had  no  right  to  be.  Not 
one  of  those  facts  appears  in  the  case  at  bar. 

The  second  reason  urged  in  support  of  the  appellant's  con- 
tention— that  the  child  was  a  loiterer  on  the  platform,  and 
not  a  traveler  on  the  highway — ignores  the  facts  of  this  case. 
The  child  was  at  the  intersection  of  the  tracks  and  highway 
at  the  time  he  was  killed,  and  the  court  would  have  been 
compelled  to  set  aside  a  verdict  finding  the  contrary.  The 
duty  owed  the  boy  by  the  defendant  company,  therefore,  was 
such  as  it  was  required  to  observe  towards  him  while  at  a 
crossing  and  not  on  the  platform  of  its  station. 

It  is  further  maintained  by  the  appellant  that  its  employees 
in  charge  of  the  train  with  which  the  collision  occurred  were 
not  guilty  of  negligence  in  approaching  the  crossing,  and  that 
there  was  no  sufficient  evidence  of  negligent  conduct  on  the 
occasion  to  justify  its  submission  to  the  jury.  This  was  the 
only  question  submitted  to  the  jury  by  the  court,  and,  we 
think,  upon  evidence  that  justified  a  verdict  against  the 
defendant.  Edward  Campbell,  a  newsboy,  was  on  the  plat- 
form at  the  station,  awaiting  the  arrival  of  the  train  that 
caused  the  accident.  It  carried  his  papers.  B.  F.  Thomas 
was  at  the  station,  with  the  intention  of  taking  this  train  for 
Berwick.  Both  witnesses  testify  that  they  heard  no  signal  of 
the  approaching  train,  and  that  its  engine,  when  approaching 
the  crossing,  could  not  be  seen  from  the  platform,  by  reason 
of  the  departing  train.  They  also  say  it  was  moving  at  a 
pretty  good  speed.  They  each  had  a  reason,  as  well  as  an 
opportunity,  for  hearing  the  signal  of  the  incoming  train. 
This  evidence  is  relieved  from  the  weakness  of  purely  negative 
testimony,  and  brings  the  case  within  the  doctrine  of  Long- 
enecker  v.  Railroad  Co.,  105  Pa.   329,   and  Quigley  v.  Canal 
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Co.,  142  Pa.  388,  21  AtL  827.  These  witnesses  were  interested 
in  the  arrival  of  the  train,  and  hence  their  attention  would 
be  attracted  by  any  signal  of  its  approach  to  the  station. 
Common  experience  teaches  that  such  persons  will  observe 
the  warnings  of  an  incoming  train,  when  others,  with  no  object 
in  awaiting  its  arrival,  might  not  hear  the  signal.  In  addition 
to  these  witnesses.  John  Sink  was  at  the  station  that  morning, 
and  he  testifies  that  he  did  not  hear  a  bell  ring  or  a  whistle 
blow.  Edward  Kester,  an  employee  of  the  defendant  com- 
pany, was  standing  on  the  rear  platform  of  the  last  car  of  the 
outgoing  train.  He  says  he  did  not  observe  any  signal  given. 
This  evidence  was  met  by  the  testimony  of  four  of  the  crew 
in  charge  of  the  incoming  train  and  another  witness.  One 
of  the  employees  testified  that  the  whistle  was  blown  for  the 
station  when  the  engine  was  about  2,700  feet  north  of  it,  and 
all  of  them  testified  that  the  bell  was  rung  as  the  train 
approached  the  crossing.  There  were  some  alleged  contra- 
dictions of  at  least  two  of  these  witnesses.  The  trial  court 
was  right  in  submitting  this  evidence  to  the  jury  to  determine 
whether  proper  signals  of  the  approaching  train  were  given 
for  the  crossing  at  which  Willie  Daubert' s  life  was  taken. 
It  was  clearly  for  the  jury,  and  could  not  have  been  with- 
drawn from  it  without  manifest  error. 

The  seventh  assignment  alleges  error  in  admitting  in  evi- 
dence certain  rules  and  regulations  of  the  defendant  company 
offered  by  the  plaintiff.  It  is  not  clear  that  the  evidence  was 
incompetent  or  irrelevant.  In  his  charge,  however,  the 
learned  trial  judge  withdrew  this  testimony  from  the  consid- 
eration of  the  jury,  and  we  are  satisfied  that  it  did  not  prej- 
udice the  minds  of  the  jury  in  their  consideration  of  the  case. 
No  motion  was  made  to  strike  it  out,  nor  any  point  presented 
by  the  defendant  requesting  the  court  to  charge  the  jury  to 
disregard  it.     We  see  no  reason  for  sustaining  the  assignment 

In  closing  this  opinion,  we  will  quote  what  was  said  by  our 
Brother  Fell  in  Smeltz  v.  Railroad  Co.,  186  Pa.  364,  40  AtL 
479,  the  facts  of  which  case  are  very  similar  to  those  in  the 
case  at  bar:  "There  was,  however,  testimony  which  tended 
to  show  that  the  plaintiff  was  struck  at  the  street  crossing, 
that  no  notice  was  given  of  the  approach  of  the  west-bound 
train,  that  it  came  upon  the  crossing  as  the  other  train  moved 
off.  and  that  it  could  not  be  seen  by  a  person  crossing  the 
first  track  until  he  was  almost  in  front  of  the  engine.  This 
testimony,  in  an  action  by  one  to  whom  contributory  negli- 
gence could  not  be  imputed,  the  court  was  bound  to  submit  to 
the  jury."  The  assignments  are  overruled,  and  the  judgment 
is  affirmed. 
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{Supreme  Court  of  Iowa  %  May  2$,  /go/.) 
[86  N.  W.  Rep.  272.] 

Accident  at  Crossing — Presumption  That  Deceased  Exercised  Ordinary 
Care.* — Where,  in  an  action  to  recover  for  the  killing  of  a  person  at  a 
railroad  crossing,  plaintiff  requested  an  instruction  that,  in  the  absence 
of  direct  evidence  of  decedent's  conduct,  the  law  presumes  him  to  have 
been  in  the  exercise  of  ordinary  care,  until  the  contrary  appears,  which 
presumption  should  be  considered,  in  connection  with  the  facts  and  cir- 
cumstances disclosed  by  the  evidence,  in  determining  whether  he  was  in 
the  exercise  of  ordinary  care,  there  was  no  error  of  which  plaintiff  could 
complain  in  the  court  instructing  that,  in  the  absence  of  direct  evidence 
of  decedent's  conduct,  the  law  presumes  that  he  exercised  ordinary  care, 
until  the  contrary  appears,  but  such  presumption  does  not  control  it,  from 
the  whole  evidence,  it  appears  that  decedent,  in  the  exercise  of  ordinary 
care,  could  have  avoided  the  collision  by  stopping,  looking,  and  listening. 

Same — Driving  over  While  Asleep.—  Where,  in  an  action  for  the  killing- 
of  a  person  at  a  railway  crossing,  there  was  no  evidence  that  his  condition 
was  not  self-imposed,  it  was  not  error  to  instruct  that,  if  he  was  asleep 
when  driving  over  the  crossing,  he  was  guilty  of  negligence  which  would 
prevent  recovery,  though  such  instruction  made  no  distinction  between 
voluntary  and  involuntary  slumber. 

Same — Same— Evidence  of  Similar  Acts  of  Contributory  Negligence.f 
— Where,  in  an  action  for  the  killing  of  a  person  at  a  railroad  crossing, 
it  was  claimed  that  he  was  asleep  in  his  buggy  when  he  drove  on  the 
track,  it  was  error  to  admit  evidence  of  isolated  instances  of  his  being 
found  asleep  in  his  buggy. 

Same— Same — Same — Habit. — The  evidence  was  not  admissible  to 
show  decedent's  habit  of  falling  asleep,  since  habit  cannot  be  proven 
by  evidence  that  the  party  had  previously  done  the  same  thing. 

Appeal  from  district  court,  Louisa  county ;  W.  S.  Withrow, 
Judge. 

Action  at  law  to  recover  damages  for  the  death  of  James 
E.  Dalton,  due,  as  is  alleged,  to  the  negligence  of  the  defend- 
ant. The  case  was  tried  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  defendant,  and  plaintiff  appeals.     Reversed. 

I.  M.  Earle,  for  appellant. 

Carroll  Wright,  C.  A.  Carpenter,  and  Robert  Mather,  for 
appellee. 

DEEMER,  J.  This  is  a  second  appeal.  The  opinion  on 
the  first  will  be  found  in  104  Iowa,  27,  73  N.  W.  349,  where 
enough  of  the  facts  are  stated  to  show  the  basis  of  the  first 
assignment  of  error.  On  the  second  trial  the  case  went  to  a 
jury,  and  the  court  instructed  in  one  paragraph  of  the  charge 
as  follows:  "In  the  absence  of  direct  evidence  of  the  conduct 
of  deceased  upon  approaching  the  track  of  defendant's  railway, 
the  law  presumes,  from  the  natural  instinct  of  persons  to  avoid 
danger,  that  he  exercised  ordinary  care  and  prudence,  until 
the  contrary  appears,  but  the  presumption  thus  created 
applies  only  when  there  is  no  direct  evidence ;  nor  will  it  be 

*As  to  the  presumption  of  due  care  by  deceased,  in  action  for  his 
wrongful  killing  by  a  train  at  a  crossing,  see  Crawford  v.  Chicago  G. 
W.  Ry.  Co.  (Iowa),  16  Am.  &  Eng.  R.  Cas..  N.  S.,  628  etseq, 

fSee  generally,  5  Rap.  &  Mack's  Dig.  417  etseq. 
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permitted  to  control  if,  from  the  whole  evidence,  it  appears 
that  the  decedent,  in  approaching  the  defendant's  track  in 
the  exercise  of  ordinary  care  and  prudence,  could,  by  stopping, 
looking,  and  listening,  have  avoided  the  collision  with  defend- 
ant's locomotive. ' '  This  instruction  is  complained  of. 
Conceding,  for  the  purpose  of  the  case,  that  it  is  erroneous, 
yet,  as  plaintiff  requested  the  court  to  give  the  following, 
among  other  instructions:  "And  you  are  therefore  instructed 
that,  in  the  absence  of  direct  evidence  of  the  conduct  of 
decedent,  the  law  presumes,  from  the  natural  instincts  of  per- 
sons to  avoid  danger,  that  decedent  was  in  the  exercise  of 
ordinary  care,  until  the  contrary  appears ;  and  you  are  to  con- 
sider this  presumption,  in  connection  with  all  the  facts  and 
circumstances  disclosed  by  the  evidence,  in  determining 
whether  deceased  was  in  the  exercise  of  ordinary  care  in 
approaching  the  crossing  where  the  collision  occurred," — 
which,  in  effect,  announces  the  same  rule  as  that  given  by 
the  court,  there  was  no  error  of  which  plaintiff  may  com- 
plain. 

2.  The  eleventh  paragraph  of  the  charge  reads  as  follows : 
"If  it  appears  from  the  evidence  that  James  E.  Dalton  was 
asleep  when  driving  on  Linn  street  to  defendant's  tracks,  such 
fact,  if  shown  by  the  evidence,  would  constitute  negligence 
on  the  part  of  the  said  Dalton  as  to  prevent  recovery. ' '  This 
is  said  to  be  erroneous,  for  the  reason  that  no  distinction  is 
made  between  voluntary  and  involuntary  slumber.  As  applied 
to  the  facts,  the  instruction  was  not  erroneous;  for  there  was 
no  evidence  tending  to  show  that  intestate's  condition  was 
not  self-imposed.  So  far  as  shown,  his  condition  was  due  to 
his  own  voluntary  antecedent  conduct. 

3.  Witnesses  were  permitted  to  testify,  over  plaintiff's  objec- 
tions* to  isolated  instances  when  plaintiff's  intestate  was  found 
asleep  in  his  buggy.  This  evidence  was  admitted  on  the 
theory,  we  suppose,  that  it  would  tend  to  show  he  was  asleep 
at  the  time  he  was  struck  by  the  train,  or  perhaps  to  show 
his  habit  in  this  respect.  Such  evidence  was  clearly  inadmis- 
sible. Rarely,  if  ever,  may  previous  isolated  instances  be 
shown,  to  prove  a  condition  existing  at  the  particular  time 
in  question.  Evidence  of  this  kind  tenders  collateral  issues 
that  the  other  party  is  not  prepared  or  expected  to  meet,  and 
is  directed  to  points  not  directly  in  issue.  Moreover,  the  cir- 
cumstances surrounding  these  instances  may  not  have  been 
the  same  as  those  surrounding  the  main  fact  in  dispute.  We 
are  not  to  be  understood  as  holding  that  the  habits  of  one 
whose  conduct  is  in  question  may  not  be  shown  in  certain 
cases,  but  such  habits  are  not  to  be  proven  by  evidence  that 
he  previouslv  did  the  same  thing.  Baker  v.  Irish  (Pa.  Sup.) 
33  Atl.  558;  Thompson  v.  Bowie,  4  Wall.  463,  18  L.  Ed.  423; 
Carr  v.  Railroad  Co.  (Mass.)  40  N.  E.  185;  Eppendorf  v. 
Railroad  Co.,  69  N.  Y.  195,  25  Am.  Rep.  171 ;  Langworthy  v. 
Green  Tp.  (Mich.)  50  N.  W.   130;  Hudson  v.  Railroad  Co.,  59 
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Iowa,  583,  13  N.  W.  35,  44  Am.  Rep.  692;  1  Greenl.  Ev.  §  52; 
Kennedy  v.  Spring  (Mass.)  35  N.  E.  779;  Greeno  v.  Roark 
(Kan.  App.)  56  Pac.  329.  The  cases  relied  on  by  appellee 
(Railroad  Co.  v.  Bailey,  14;  111.  159,  33  N.  E.  1089,  and  Rail- 
way Co.  v.  Clark,  108  111.  113)  are  not  in  point.  In  each  case 
the  evidence  adduced  and  held  competent  related  to  the 
habits  of  the  deceased,  and  in  neither  were  there  eyewitnesses 
of  the  main  transaction.  For  the  error  pointed  out,  the 
judgment  must  be  again  reversed. 


New  York,  S.  &  W.  R.  Co.  v.  Moorb. 

(Circuit  Court  of  Appeals,  Second  Circuit,  January  8>  igoi.) 

[105  Fed.  Rep.  725.] 

Railroads — Crossing  Accident- -Contributory  Negligence.*-— One  driv- 
ing onto  a  railroad  track  just  in  front  of  a  rapidly  approaching  train 
cannot  be  held  guilty  of  contributory  negligence  as  matter  of  law,  it 
being  impossible,  because  of  obstructions,  to  see  the  train  till  the  team 
was  on  the  track,  though*  he  did  not  stop  his  team  to  listen  ;  he  having 
approached  at  a  walk,  and  testified  that  as  he  approached  the  track  he 
was  listening  for  a  train,  and  did  not  discover  it  until  he  was  on  the 
track,  and  that  his  horses,  though  afraid  of  cars,  did  not  act  as  though 
they  heard  anything  of  the  train. 

Same — Negligence. — Where,  by  reason  of  obstructions,  a  train 
approaching  a  crossing  cannot  be  seen  by  one  driving  till  on  the  track, 
the  fact  that  no  gateman  or  warning  signals  are  maintained  at  the 
crossing  may  be  considered  on  the  question  of  the  railroad  company's 
negligence. 

'Photographs — Proof  of  Accuracy. — The  accuracy  of  photographs 
introduced  in  evidence  may  be  proved  by  testimony  other  than  that  of 
the  photographer  producing  them. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Leopold  Wallach,  for  plaintiff  in  error. 
G.  A.  Clement,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  Of  the  assignments  of  error 
those  most  deserving  consideration  are  the  ones  which  raise 
the  question  whether,  by  reason  of  the  contributory  negligence 
of  the  plaintiff,  the  defendant  was  entitled  to  have  a  verdict 
directed  in  its  behalf. 

The  action  was  brought  to  recover  for  injuries  received  by  the 
plaintiff  while  crossing  the  railroad  track  of  the  defendant  at 
its  intersection  with  a  highway  in  the  village  of  Unionville, 
Orange  county,  N.  Y.  The  plaintiff  was  proceeding  along  the 
highway  from  the  west  in  a  milk  wagon,  driving  a  pair  of 
horses.  His  wagon  was  struck  while  crossing  the  track  by  a 
train  of  the  defendant  approaching  from  the  south,  and  which 

♦See  Smith  v.  Boston  &  M.  R.  R.,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  32ft 
et  seq. 
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was  making  for  the  railroad  station,  about  900  feet  away. 
The  railroad  at  that  crossing  runs  north  and  south,  intersecting 
the  highway  at  a  right  angle,  but  at  a  short  distance  from  the 
crossing  at  the  south  curves  sharply  to  the  eastward. 
Approaching  the  crossing  from  the  west  the  view  of  the  rail- 
road to  the  southward  is  obstructed  for  a  considerable  dis- 
tance. The  highway  ascends  as  it  nears  the  crossing.  Near 
the  track,  obstructing  the  view  southerly,  is  a  building  known 
as  a  "feed  store.' '  and  between  the  feed  store  and  the  railway 
track  there  is  a  switch  track.  At  the  time  of  the  accident  a 
box  car  was  standing  at  the  west  side  of  the  crossing  on  the 
switch  track.  The  accident  took  place  about  9  o'clock  in  the 
forenoon  of  a  clear  day. 

Testimony  was  introduced  in  behalf  of  the  plaintiff  tending 
to  show  that  the  train  was  running  much  faster  than  usual ; 
that  its  speed  was  35  or  40  miles  an  hour;  and  that  no  whistle 
was  sounded  or  other  signal  given  of  its  approach.  Several 
witnesses  testified  that  in  approaching  the  crossing  from  the 
direction  in  which  the  plaintiff  was  driving  the  railroad  was 
hidden  from  view  for  a  distance  of  20  rods  or  further,  and  that 
a  train  coming  from  the  south  could  not  be  seen  until  the 
horses  were  practically  upon  the  track.  Dr.  Dennie  testified 
as  follows: 

"If  I  am  driving  east,  the  view  from  the  crossing  of 
approaching  trains  on  the  railroad  south  of  the  crossing  is 
obstructed  in  the  center  of  the  street,  and  I  cannot  see  the 
train  until  I  get  there,  nearly  or  about  on  the  railroad  track. 
I  am  speaking  of  the  locality  generally,  independent  of  the 
box  car." 

Dr.  Nugent  testified  as  follows: 

"I  have  occasion  to  go  over  the  crossing,  and  did  have  at  that 
time,  several  times  a  day.  The  view  of  that  crossing,  in 
approaching  it,  is  obscured  all  the  way  down  from  the  cor- 
poration limits,  half  a  mile  perhaps.  I  watch  the  crossing 
very  closely  for  self-preservation ;  and  I  think,  with  my  car- 
riage, when  my  horses'  feet  are  two  or  three  feet  west  of  the 
west  track,  I  can  get  a  sight  by  looking  that  way,  and  I  watch, 
because  I  do  not  want  to  be  hurt.  I  could  not  say  with  ref- 
erence to  a  car  upon  the  switch.  That  would  obstruct  the 
view  a  little  more." 

The  father  of  the  plaintiff,  who  visited  the  scene  shortly 
after  the  accident,  testified  as  follows: 

"I  took  an  observation  carefully  to  satisfy  myself  at  that 
time, — to  see  what  chance  the  boy  had  for  his  life,  if  any. 
That  is  the  purpose  I  went  for,  and  I  looked,  and  that  team 
had  to  be  upon  the  track  to  see  the  train  coming,  with  that 
car  there.     They  had  to  be  right  on  the  track." 

Mr.  Clark,  a  farmer  who  saw  the  accident,  testified : 

"With  the  car  upon  that  switch,  in  driving  up  from  the 
west,  the  view  would  be  further  obstructed,  and,  under  these 
circumstances,  a  person  would  have  to   be  full  on  the  track 
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before  a  view  could  be  had  of  the  track  and  approaching  train 
from  the  south. '  * 

According  to  the  testimony  of  the  plaintiff  himself,  he  knew 
that  the  train  was  due  at  about  the  time  he  proposed  crossing 
the  track.  He  testified  that  he  looked  and  listened  as  he 
approached :  that  he  looked  at  his  watch,  probably  20  rods 
back,  and  found  it  was  then  12  minutes  past  the  usual  time 
of  the  train ;  that  his  horses  were  on  the  walk  at  that  time ; 
that  they  were  still  on  the  walk  when  they  reached  the  ascent, 
and  walked  up  the  incline ;  and  that  while  proceeding  up  the 
incline  he  was  listening  for  the  train.  He  testified  that  his 
horses  were  afraid  of  the  cars,  one  of  them  especially,  and 
that  they  did  not  act  as  though  they  heard  anything  of  the 
train;  that  they  were  "not  the  least  bit  scared  as  they  walked 
up.*'  He  testified  that  the  car  on  the  branch  switch  was  not 
over  two  or  three  feet  from  the  highway,  and  that  his  horses 
were  full  upon  the  track  when  he  discovered  the  train.  The 
fireman  upon  the  locomotive,  a  witness  for  the  defendant, 
testified  that  when  the  train  came  around  the  curve  he  was 
in  a  position  so  that  he  could  see  the  horses  stepping  upon  the 
track,  and  the  locomotive  was  at  that  time  perhaps  60  or  70 
feet  away.  The  engineer  of  the  locomotive,  a  witness  for  the 
defendant,  testified  that  the  fireman  called  his  attention  to  the 
fact  that  there  was  something  on  the  track,  and  he  saw 
the  team  about  10  feet  away. 

Much  testimony  was  offered  for  the  defendant,  of  a  very 
persuasive  character,  to  the  effect  that  an  approaching  train 
from  the  south  could  have  been  seen  by  a  person  coming  from 
the  west  for  a  considerable  distance  after  reaching  a  point  20 
feet  west  of  the  west  rail  of  the  main  track,  and  from  that 
point  easterly  the  rail  of  the  main  track  could  have  been  seen 
for  a  distance  of  1,000  feet,  even  with  a  car  upon  the  siding, 
as  indicated  by  some  of  the  testimony. 

It  seems  too  plain  to  require  extended  discussion  that  the 
trial  judge  did  not  err  in  refusing  to  direct  a  verdict  for  the 
defendant.  He  acted  upon  the  well-settled  rule  that  when 
the  evidence  is  conflicting,  and  there  are  different  inferences 
which  may  be  drawn  by  different  minds,  the  question  of 
the  contributory  negligence  of  the  injured  party  is  one  for  the 
jury.  If  the  jury  believed  the  testimony  on  behalf  of  the 
plaintiff,  the  approaching  train,  because  of  the  obstructions 
in  the  way,  could  not  have  been  seen  by  him  until  his  horses 
were  practically  upon  the  track,  when  it  was  too  late  to  escape 
a  collision,  and  he  could  only  discover  its  approach  by  his 
sense  of  hearing.  If  his  testimony  was  true,  he  used  all  his 
faculties  diligently,  and  did  everything  that  any  prudent  man 
would  have  been  likely  to  do  while  crossing  the  track,  unless 
he  should  have  stopped  his  horses  to  listen  more  perfectly. 
His  testimony  may  be  incredible,  and  it  may  seem  unac- 
countable that  he  did  not  hear  the  noise  of  the  approaching 
train;  but  the  jury  was  at  liberty  to  credit  his  narrative,  and 
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to  weigh  among  the  probabilities  in  its  favor  the  exertion  of 
that  impulse  of  self-preservation  which,  in  the  case  of  a  sober 
and  prudent  man,  is  always  to  be  presumed.  In  approaching 
a  railroad  crossing  the  injured  party  is  not  to  be  deemed 
gnilty  of  contributory  negligence  because  he  did  not  exercise 
the  greatest  degree  of  diligence  which  he  could  have  exercised, 
but  only  if  he  fails  to  exercise  such  care  as  a  prudent  man 
approaching  such  a  place  would.  Whether  he  ought  to  stop 
in  a  given  case  is  a  question  for  the  jury  to  decide,  in  view 
of  the  circumstances  developed. 

The  trial  judge  correctly  stated  the  law  in  his  instructions 
to  the  jury  in  these  terms : 

"When  a  traveler  is  approaching  the  track  of  a  railroad, 
especially  where  there  are  obstructing  buildings  in  the  vicinity 
which  interfere  with  his  view,  his  duty  is  to  proceed  cautiously, 
to  look,  to  listen,  and,  if  the  circumstances  of  the  case  require 
it,  to  stop,  in  order  that  he  may  listen  more  carefully  before 
continuing  his  course. ' ' 

In  the  recent  case  of  Judson  v.  Railroad  Co.,  158  N.  Y.  597, 
53  N.  E.  514,  the  court  stated  this  to  be  the  rule  in  the  courts 
of  nearly  all  the  states  in  the  Union.  See,  also,  Improvement 
Co.  v.  Stead,  95  U.  S.  161-168,  24  L.  Ed.  403.  It  was  for 
the  jury  to  apply  the  instructions  to  the  particular  facts,  and 
if  they  erred  in  finding  that  under  the  circumstances  it  was 
necessary  for  the  plaintiff  to  stop  in  order  to  listen  more 
attentively,  because  a  prudent  man  would  have  supposed  that 
the  approaching  train  could  be  reasonably  heard  without 
doing  so,  the  error  is  not  one  which  it  is  within  the  province 
of  an  appellate  court  to  correct. 

The  assignments  of  error  in  respect  to  the  admission  or  re- 
jection of  evidence  upon  the  trial  are  without  merit.  The 
accuracy  of  the  photograph  of  the  crossing  introduced  in  be- 
half of  the  plaintiff  was  sufficiently  established  by  other  testi- 
mony, and  it  was  not  necessary  to  prove  it  by  the  photographer 
who  produced  it.  The  evidence  that  no  gateman  or  warning 
signals  were  maintained  at  the  crossing  was  admissible,  in 
view  of  the  peculiarly  dangerous  character  of  the  crossing, 
and  were  facts  which  the  jury  were  entitled  to  take  into  con- 
sideration in  determining  whether  the  defendant  was  negli- 
gent. Railroad  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36 
L.  Ed.  485. 

The  exception  was  not  well  taken  which  is  made  the  sub- 
ject, of  the  twelfth  assignment  of  error.  The  question  put  to 
the  witness  Carr  was  a  leading  one,  and  was  apparentlv  ex- 
cluded for  that  reason. 

We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed,  with  costs. 

21  (n  s)  A  A  E  R  Caa— 30 
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(Supreme  Court  of  Pennsylvania,  April  29,  /go/.) 

[48  Atl.  Rep.  1070.] 

Trial — Court's  Comments  on  Evidence. — Where  the  court,  in  com- 
menting on  plaintiff's  evidence,  says  that  his  testimony  and  that  of  F. 
and  W.  is  that  a  whistle  was  sounded  at  the  crossing  and  also  before 
the  engine  reached  it,  and  then,  in  commenting  on  defendant's  evidence, 
says,  "Every  person  on  the  train  and  about  that  locality  has  been  called, 
and  their  testimony  is  *  *  *  that  no  whistle  was  blown  *  *  * 
till  after  the  engine  had  crossed,"  the  sweeping  terms  as  to  the  persons 
testifying  are  limited  to  the  evidence  for  defendant. 

Accident  at  Crossing — Violation  of  Ordinance  in  Failing  to  Raise 
Safety  Gates  —  Horse  Frightened  by  Escape  of  Steam  —  Proximate 
Cause.* — That  safety  gates  at  a  railroad  crossing  had  been  down  longer 
than  allowed  by  ordinance,  thus  delaying  the  crossing  of  a  team  before 
the  arrival  of  the  train,  is  not  the  proximate  cause  of  the  accident  occa- 
sioned by  the  frightening  of  the  horse  by  the  escape  of  the  steam  from 
the  engine  and  the  blowing  of  the  whistle. 

Instructions. — The  court,  in  its  charge,  may  state  that  the  reply  of  a 
witness  seemed  to  be  that  of  a  "manly  man." 

Appeal  from  the  court  of  common  pleas  of  Philadelphia 
county. 

Action  by  Jacob  J.  Simmons  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  defendant.  Plaintiff  appeals. 
Affirmed. 

The  part  of  the  charge  bearing  on  the  first  and  second 
assignments  of  error,  and  the  answer  to  defendant's  sixth 
point,  are  as  follows : 

Part  of  Charge.  "We  now  come  to  what  is  really  the  cru- 
cial point  in  this  case  (that  is,  when  that  engine  came  into  the 
sight  of  the  plaintiff),  because,  according  to  everybody's  testi- 
mony, for  a  time  before  the  train  came  to  the  crossing  the 
view  from  the  road  was  intercepted  by  the  buildings  of  the 
oil  company  on  the  eastern  or  southeastern  side  of  Moyamens- 
ing  avenue.  If  when  that  engine  came  to  the  crossing  it  was 
puffing,  and  there  was  a  rumbling  of  the  train,  and  only  those 
noises  incident  to  the  running  of  that  train,  and  there  was  no 
wanton,  unnecessary,  and  unreasonable  noise,  the  plaintiff 
cannot  complain  that  his  horse  took  fright.  Upon  that  point 
you  have  a  wide  divergence.  You  have  the  plaintiff's  testi- 
mony that  just  as  the  engine  came  past  the  box  of  the  gate 
keeper,  and  while  it  was  yet  east  of  the  middle  of  Moyamens- 
ing  avenue,  a  whistle  was  blown  once,  his  horse  exhibited 
fright,  and  the  engineer,  appearing  to  be  amused  and  smiliner 
at  him,  pulled  the  rope  and  sounded  a  second  unearthly  or 
shrill  blast,  and  that,  while  he  still  had  his  horse  under  con- 
trol, while  the  horse  exhibited  a  restlessness  and  seemed  fright- 
ened, the  engineer  released  steam  from  somewhere  around 
that  engine  and  sent  dust  and  pebbles  around  the  horse's  head, 

"As  to  what  constitutes  the  proximate  cause  of  an  injury,  see  gener- 
ally Vandercook  v.  Detroit,  G.  R.  A  W.  R.  Co.  (Mich.),  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  353,  and  foot-note. 
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and  steam  enveloped  it.  If  you  find  that  these  were  the  facts 
in  this  case,  and  that  the  plaintiff  was  not  guilty  of  negligence 
in  placing  himself  in  the  position  he  was  in,  you  have  the 
right,  in  my  judgment,  to  find  that  the  defendant  company 
is  negligent.  That  is,  with  minor  differences,  which  you  may 
regard  as  not  minor,  but  important, — that  is,  the  statement 
of  the  case  made  by  Mr.  Fennimore;  and  Mr.  Walker's 
testimony ;  also,  in  some  of  its  details,  bears  out  that  state- 
ment of  the  plaintiff.  On  the  part  of  the  defendant  there  was, 
so  far  as  has  been  shown —  Every  person  on  the  train  and 
about  that  locality  has  been  called,  and  their  testimony  is, 
without  going  into  details,  that  no  whistle  was  blown  by  that 
engine  until  after  the  engine  had  crossed  Moyamensing  avenue 
and  gotten  up  to  near  the  weighmaster's  office,  which  I  un- 
derstand to  be  somewhere  two  or  three  hundred  feet  west  of 
the  crossing,  and  that  then  the  whistle  was  blown  because  the 
engineer  then  discovered  that  this  horse  was  plunging  towards 
his  train,  and  that  the  whisle  was  blown  as  the  only  signal 
that  he  could  give  to  have  brakes  put  on  that  train  and 
have  the  train  stopped;  that  the  engine,  while  it  had  the 
ordinary  steam  connections  to  apply  power  by  steam  to  the 
brakes,  was  not  connected  with  the  rest  of  the  train  by  air 
brakes, — a  freight  train  not  equipped  by  air  brakes, — and, 
while  the  air  would  operate  to  stop  the  engine,  with  a  train 
of  thirty-seven  cars  behind  it  the  momentum  would  carry 
the  whole  train  quite  a  distance  unless  the  brakes  on  the  train 
were  applied.  The  testimony  of  everybody  in  connection 
with  the  gates — servants  and  everybody  at  that  locality  at  that 
time — is  that  the  whistle  was  blown  once,  and  that  it  was 
recognized  as  the  only  signal  which  could  be  given  by  the 
engineer  to  have  the  brakes  applied  to  stop  the  train.  The 
men  to  apply  the  brakes,  responding  to  the  signal,  and 
whose  duty  it  was  to  obey  that  signal  as  soon  as  it  was 
given,  testify  that  signal  was  given  when  the  engine  was 
west  of  the  crossing.  If  you  believe  that,  it  is  a  complete 
answer, — a  complete  overturning  of  the  plaintiff's  testimony 
and  that  of  his  witness  with  regard  to  that  whistle  being  the 
cause  of  the  fright  of  his  horse, — because  according  to  this 
testimony,  the  whistling  followed  the  frightening  of  the  horse, 
and  did  not  precede  it.  If  you  find  that  to  be  the  truth  in 
this  case,  that  will  then  leave  the  question  whether  there  was, 
preceding  the  fright  of  this  horse,  an  unnecessary,  unusual, 
and  unexpected  discharge  of  steam  from  that  engine. ' ' 

Answer  to  Defendant's  Sixth  Point.  "That  requires  me  to 
say  a  word  to  you  upon  a  phase  of  the  case  not  argued  to  you 
by  counsel.  If  a  merchant  sends  his  driver  upon  the  street  to 
deliver  a  load  of  goods,  that  driver  is  in  the  discharge  of  a  duty 
and  services  of  his  employ,  and,  if  he  negligently  runs  over 
anybody  upon  the  highway,  the  employer  must  pay  the  bill ; 
he  must  respond  in  damages.  But  if  the  emplover  sends  a 
man  out  on  the  highway  to  deliver  a  lot  of  goods,  and  the 
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driver  sees  a  man  upon  the  highway  that  he  has  a  grudge 
against,  and  says  to  himself,  'I  have  a  horse  and  loaded  wagon, 
and  I  am  going  to  run  that  man  down, '  and  whips  the  horse 
up  and  runs  down  thejnan,  the  driver  is  responsible,  criminally 
and  civilly,  and  the  employer  is  not,  because  that  is  a  willful 
and  malicious  act  of  the  driver,  and  not  an  act  done  in  the 
discharge  of  his  duty  to  his  employer.  Whether  the  facts  in 
this  case  fit  that  principle  of  law,  I  leave  for  you  to  decide. 
The  plaintiff  testifies  that  the  engineer  laughed  at  him  after 
the  first  blast  of  the  whistle,  and  that,  in  point  of  fact,  even 
after  the  second  blast  of  the  whistle  he  had  his  horse  well 
under  control ;  that  this  man,  seeing  the  predicament  he 
was  in,  laughed  at  him  and  discharged  this  cloud  of  steam. 
If  you  were  sitting  in  the  court  of  quarter  sessions,  and  the 
engineer  was  on  trial  for  having  done  that  thing,  and  it  was 
admitted  that  the  engineer  had  laughed  at  this  man  when 
he  saw  his  horse  rearing,  and  had  blown  the  whistle  the 
second  time,  and  still  continued  to  enjoy  the  predicament 
this  man  was  in,  and  absolutely  regardless  of  his  safety  and 
the  danger  he  was  in,  let  off  steam,  so  that  the  accident  was 
bound  to  happen,  you  would  be  justified  in  finding  that  engi- 
neer guilty  of  a  criminal  act.  If  you  find  such  to  be  the  case 
here,  you  have  the  right  to  find  what  the  engineer  did  was 
criminal  on  his  part, — wanton  on  his  part,— and  that  the 
company  is  not  responsible  for  that  act  of  his.  I  want  to  add 
to  that :  When  the  engineer  was  asked,  when  his  attention 
was  called  to  the  statement  of  the  plaintiff  that  he  was  laugh- 
ing at  him  when  he  blew  the  whistle  the  second  time  and  let 
off  steam,  while  he  did  not  say  he  was  not  laughing  at  him,  he 
made  the  reply  that  seemed  to  me  to  be  the  reply  of  a  manly 
man :  He  saw  nothing  in  the  position  of  that  man  to  make 
him  laugh  at  him." 

Anthony  A.  Hirst  and  Henry  C.  Terry,  for  appellant. 
Geo.  Tucker  Bispham,  for  appellee. 

POTTER,  J.  There  is  no  substantial  reason  for  com- 
plaint in  the  portions  of  the  charge  assigned  for  error  in  the  first 
and  second  specifications,  when  they  are  considered  in  the  con- 
nection in  which  they  were  delivered.  The  learned  trial  judge 
first  commented  on  the  testimony  offered  upon  the  part  of  the 
plaintiff,  and  afterwards  upon  that  offered  upon  the  part  of 
the  defendant.  An  examination  of  the  charge  shows  that  the 
rather  sweeping  terms  used  in  referring  to  the  persons  testify- 
ing were  fairly  limited  to  the  evidence  for  the  defendant,  by 
the  classification  employed.  These  assignments  are  therefore 
overruled. 

The  trial  judge  further  instructed  the  jury  that  the  fact  of 
the  safety  gates  having  been  lowered  and  kept  down  for  a 
period  of  time  longer  than  that  allowed  by  the  city  ordinance 
had  nothing  to  do  with  the  case.  His  instructions  in  this 
respect  are  assigned  as  error  in  the  third  and  fourth  specifica- 
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tions.  The  learned  trial  court  was  right.  The  lowering  of 
the  gates  and  keeping  them  down  could  not  be  considered  as 
the  proximate  cause  of  the  accident.  According  to  the  plain- 
tiff's own  testimony  and  that  of  his  witnesses,  the  horse  was 
frightened  by  the  escape  of  steam  from  the  engine  and  the 
blowing  of  the  whistle.  The  authorities  cited  by  appellant  in 
which  certain  ordinances  were  properly  offered  in  evidence 
were  cases  in  which  the  proximate  causes  of  the  accidents  lay 
in  acts  which  were  in  themselves  violations  of  the  ordinances. 
In  Foote  v.  Product  Co.,  195  Pa.  190,  45  Atl.  934,  49  L.  R.  A. 
764,  the  accident  was  caused  by  the  failure  to  observe  the 
rule  of  the  road,  and  the  ordinance  was  introduced  as  evi- 
dence as  to  what  the  law  of  the  road  was.  In  Lederman  v. 
Railroad  Co.,  165  Pa.  Ii8,  30  Atl.  725,  the  allegation  was  ex- 
cess of  speed,  and  the  ordinance  was  offered  as  evidence  of 
what  the  lawful  rate  of  speed  was.  For  such  purposes  as 
these,  ordinances  are  properly  admitted,  but  never  for  the 
purpose  of  showing  that  the  violation  of  the  terms  of  an 
ordinance  in  itself  constitutes  negligence.  In  the  present 
case  the  use  of  safety  gates  is  manifestly  a  measure  of  pru- 
dence, intended  for  the  prevention  of  accident.  The  fact  that 
plaintiff  was  delayed  by  the  lowering  of  the  gates,  and  their  be- 
ing kept  down  for  an  unusual  length  of  time,  can  have  no  bear- 
ing upon  the  question  of  defendant's  negligence  in  sounding  the 
whistle  of  its  engine*  and  in  blowing  off  steam.  There  is 
no  merit  in  the  third  and  fourth  assignments  of  error,  and 
thev  are  therefore  overruled. 

The  instructions  of  the  court  upon  the  question  of  the  defend- 
ant's alleged  negligence  are  the  subject  of  complaint  in  the 
fifth,  sixth,  seventh,  and  eighth  assignments  of  error.  They 
were  argued  together,  and  will  be  so  considered  here.  Great 
stress  is  laid  by  appellant  upon  the  statement  by  the  trial 
judge  in  the  course  of  his  charge  that  the  reply  of  the  engineer 
seemed  to  be  that  of  a  " manly  man."  We  see  no  reason  for 
criticism  here.  The  court  has  a  right  to  express  an  opinion 
as  to  the  evidence  or  as  to  the  witnesses,  providing  nothing 
is  said  to  bind  the  jury,  or  preclude  them  from  deciding  the 
case  for  themselves  on  the  evidence.  Among  the  points  sub- 
mitted by  the  defendant  was  the  sixth,  which  was  as  follows: 
"If  the  jury  believe  that  the  sounding  of  the  whistle  and 
blowing  off  steam,  or  either  of  these  acts,  was  caused  by  the 
willful  and  malicious  conduct  of  an  employee  of  the  defendant, 
not  acting  in  the  line  of  his  duty,  the  defendant  cannot  be 
held  responsible  for  such  conduct,  and  the  jury  should  find  for 
the  defendant. "  The  court  did  not  affirm  this  point  as  it 
stood,  but  made  an  explanation  to  the  jury  of  the  law  as 
applied  to  that  phase  of  the  case ;  and  in  this  explanation,  it 
is  alleged  by  the  counsel  for  appellant,  there  was  error.  The 
question  was  fairly  left  to  the  jury  to  determine  whether  or  not 
the  act  of  the  engineer  in  blowing  the  whistle  and  in  letting 
off  steam  was  in  the  line  of  his  duty.  Since  the  scope  of  the 
servant's  employment  is  necessarily  dependent  on  circum- 
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stances,  a  bard  and  fast  rule  cannot  be  laid  down  as  to  the 
scope  of  any  particular  employment,  and  it  is  ordinarily  a 
question  for  the  jury  whether  or  not  a  particular  act  comes 
within  the  scope  of  a  servant's  employment.  Schimpf  v. 
Harris,  185  Pa.  46,  39  Atl.  820;  Guinney  v.  Hand,  153  Pa.  404, 
26  Atl.  20.  Under  the  circumstances  of  this  case,  the  only 
basis  upon  which  the  jury  could  conclude  that  the  engineer 
was  acting  outside  the  line  of  his  duty  was  by  finding  that  he 
blew  the  whistle  and  let  off  the  steam  in  absolute  disregard 
of  the  dangerous  predicament  of  the  plaintiff,  and  that  his 
action  in  so  doing  was  willful  and  malicious,  and  for  the 
gratification  of  his  own  wanton  purpose.  But,  considered  in 
connection  with  other  parts  of  the  charge,  it  is  manifest  that 
the  court  did  not  intend  to  give  the  jury  any  binding  instruc- 
tion as  to  the  question  of  the  engineer  acting  without  the 
scope  of  his  employment.  It  is  very  evident  that  the  charge, 
as  a  whole,  could  not  have  been  misleading  to  the  jury.  In 
response  to  the  plaintiff's  third  point  for  charge  the  jury  were 
instructed:  "That  a  wanton  and  unnecessary  blowing  of 
the  whistle  of  an  engine  on  a  common  highway  crossing  is 
negligence  in  law."  And  again,  in  the  fourth  point:  "That 
if  the  jury  believe  from  the  evidence  that  the  engineer  dis- 
charged or  blew  off  steam  from  the  engine  while  on  a  com- 
mon crossing,  and  in  an  unusual  and  extraordinary  manner, 
and  that  same  caused  the  fright  of  plaintiff's  horse,  and  sub- 
sequent injuries  to  plaintiff,  then  defendant  is  guilty  of  negli- 
gence, and  plaintiff  is  entitled  to  a  verdict."  This  latter  point 
being  properly  qualified  by  calling  the  attention  of  the  jury  to 
the  fact  that  they  must,  in  addition,  consider  whether  plain- 
tiff had  exercised  due  care  for  his  own  safety.  And  yet  again  by 
the  averments  of  the  plaintiff's  fifth  point  for  charge,  which  was 
as  follows:  "If  the  jury  believe  from  the  evidence  that  plain- 
tiff's horse  was  kind  and  gentle,  and  that  plaintiff  exercised  due 
care  while  waiting  the  approach  and  passage  of  the  train,  and 
that  his  horse  was  frightened  by  either  a  wanton  and  unneces- 
sary blowing  of  the  whistle,  or  by  an  extraordinary  blowing  off 
of  steam,  or  both,  on  a  common  crossing,  then  plaintiff  is 
not  guilty  of  contributory  negligence,  and  is  entitled  to  a  ver- 
dict." The  verdict  of  the  jury  in  favor  of  the  defendant  is 
necessarily  predicated  on  a  finding  of  all  essential  questions  of 
fact  as  claimed  by  it,  and  there  was  an  abundance  of  evidence 
to  warrant  the  jury  in  so  finding.  There  is  nothing  in  either 
of  the  specifications  of  error  that  calls  for  a  reversal  of  the 
judgment.     Judgment  is  affirmed. 


Cummings  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  May  17 ',  /go/,) 

[86  N.  W.  Rep.  40.] 

Railroads  —  Accidents  at   Crossings  —  Contributory   Negligence.* — 
Plaintiff  approached  a  railroad  crossing  from  the  south,  where  he  could 

♦Smith  v.  Boston  A  M.   R.  R.  (N.  H.),  19  Am.  &  Eng.  R.  Cam.,  N.  S., 
20,  and  foot-note. 
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the  track  to  the  southeast  for  a  distance  of  10  or  15  rods  from  a  point 
about  70  feet  south  of  the  crossing  ;  the  view  widening  as  the  crossing 
was  approached,  so  that  when  within  50  feet  of  it  the  track  could  be  seen 
for  a  long  distance  to  the  southeast.  To  the  northwest  the  view  was 
somewhat  obscured  by  buildings.  When  within  80  feet  of  the  crossing, 
plaintiff  checked  his  team  to  a  walk,  and  listened  and  looked  to  the  south- 
east until  he  could  see  the  track  for  60  or  70  rods.  Not  seeing  or  hearing 
any  train,  he  looked  northwest,  and  continued  to  do  so  until  his  team 
was  within  20  feet  of  the  track,  when  one  of  the  horses  became  fright- 
ened. After  getting  it  under  control,  he  again  looked  southeast,  and 
saw  the  train  within  20  rods  of  him.  There  being  ditches  on  each 
side  of  the  road,  he  did  not  attempt  to  turn  out  or  draw  back,  but  at- 
tempted to  pass  the  crossing,  and  was  struck  by  the  train.  Held,  that 
the  question  whether  plaintiff  was  guilty  of  contributory  negligence 
was  for  the  jury. 

Appeal  from  district  court,  Dallas  county ;  James  D.  Gam- 
ble, Judge. 

Action  to  recover  for  injuries  sustained  by  the  plaintiff  in 
consequence  of  the  wagon  in  which  he  was  driving  being 
struck  by  one  of  the  defendant's  passenger  trains  at  the  cross- 
ing of  Third  street  and  the  defendant's  track  in  the  city  of 
Perry.  At  the  conclusion  of  the  testimony  for  the  plaintiff  the 
court  sustained  defendant's  motion  for  a  verdict,  and  rendered 
judgment  accordingly.     Plaintiff  appeals.     Reversed. 

Shortley  &  Harpel,  for  appellant. 

Carroll  Wright  and  White  &  Clarke,  for  appellee. 

GIVEN,  C.  J.  Defendant's  motion  for  a  verdict  was  upon 
the  grounds  that  the  uncontradicted  evidence  showed  that 
plaintiff  was  guilty  of  contributory  negligence  in  driving  upon 
the  crossing  when  and  as  he  did,  and  that  there  is  no  evidence 
that  any  of  the  alleged  acts  of  negligence  on  the  part  of  the 
defendant  contributed  to  the  injury  complained  of.  The  neg- 
ligence charged  against  the  defendant  is  that  the  train  was 
run  at  a  high,  unnecessary,  and  dangerous  rate  of  speed,  and 
that  defendant's  servants  carelessly  omitted  to  erive  any  signal 
or  warning  on  approaching  said  crossing.  There  is  evidence 
tending  to  support  these  charges  of  negligence  on  the  part  of 
the  defendant.  The  contention  of  defendant  is  that  the 
motion  was  properly  sustained  on  the  ground  of  contributory 
negligence  on  the  part  of  the  plaintiff,  and  this  is  the  only 
question  we  are  called  upon  to  consider. 

Third  street  runs  north  and  south,  and  the  defendant's  track 
crosses  it  from  southeast  to  northwest.  On  the  17th  day  of 
August,  1898,  about  1  o'clock  in  the  day,  the  plaintiff,  seated 
in  his  hayrack  on  his  wagon,  drawn  by  two  horses,  drove  from 
the  south  onto  said  crossing;  and  when  nearly  over  the  cross- 
ing a  passenger  train  from  the  southeast  struck  the  hind  part 
of  his  wagon,  wrecking  it  and  inflicting  injuries  upon  the 
plaintiff.  A  person  approaching  the  crossing  as  plaintiff  did 
could  see  the  track  to  the  southeast  for  a  distance  of  10  to  15 
rods  from  a  point  70  or  80  feet  south  of  the  crossing,  and  the 
view  widened  as  the  crossing  was  approached,  so  that  when 
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within  about  50  feet  of  it  the  track  could  be  seen  for  a  long 
distance  to  the  southeast.  To  the  northwest  the  view  was 
somewhat  obstructed  by  a  tool  house  and  corn  cribs,  so  that 
a  full  view  was  not  had  until  within  15  or  20  feet  of  the  cross- 
ing. Plaintiff,  when  within  70  or  80  feet  of  the  crossing, 
checked  his  team  to  a  walk,  and,  without  stopping,  listened 
and  looked  to  the  southeast  until  he  could  see  the  track  for 
60  or  70  rods.  Not  seeing  or  hearing  any  train  in  that  direc- 
tion, he  looked  northwest,  and  continued  to  look  in  that  direc- 
tion until  his  team  was  within  about  20  feet  of  the  track, 
when  one  of  the  horses  became  frightened ;  and,  after  getting 
it  under  control,  he  again  looked  southeast,  and  saw  the  train 
coming  within  20  rods  of  him.  There  being  ditches  on  each 
side  of  the  road,  overgrown  with  weeds,  he  did  not  attempt 
to  turn  out  or  turn  back,  but  urged  his  team  forward,  and 
attempted  to  pass  the  crossing.  It  was  the  duty  of  the  plain- 
tiff to  exercise  ordinary  care  in  approaching  and  going  over 
said  crossing.  As  trains  may  rightfully  pass  at  any  time,  the 
exercise  of  ordinary  care  requires  that  the  traveler  should 
look  and  listen  to  see  if  a  train  is  approaching ;  and  if  there 
are  obstructions  to  the  view,  so  that  he  cannot  know  by  look- 
ing, then  it  is  his  duty  to  stop  and  listen.  Moore  v.  Railroad 
Co.,  102  Iowa,  596,  71  N.  W.  569.  While  negligence  on  the 
part  of  the  defendant  will  not  excuse  the  plaintiff  from  exer- 
cising care  on  his  part,  he  had  a  right  to  assume  that  the 
defendant  would  not  be  negligent  on  its  part.  The  conten- 
tion is  that  plaintiff  was  negligent  in  not  again  looking  to  the 
southeast  sooner  than  he  did.  It  is  said  that  there  was  noth- 
ing to  distract  his  attention,  and  that  a  single  glance  would 
have  disclosed  the  approach  of  a  train  from  either  direction ; 
but  the  fact  is  that  his  view  to  the  northwest  was  obstructed 
somewhat,  and  that  his  attention  was  diverted  at  a  very  im- 
portant moment  by  the  frightened  horse.  It  is  true  that  the 
plaintiff  did  not  at  any  time  stop  to  look  and  listen,  but.  as 
we  have  seen,  it  is  not  always  negligence  not  to  stop.  It  is 
certainly  true  that  the  plaintiff  did  not  drive  on  the  crossing 
without  exercising  any  care,  and  whether  he  was  exercising 
the  care  which  the  law  requires,  we  think,  was  a  question  for 
the  jury.  We  cannot  say,  as  a  matter  of  law,  that  because  he 
continued  to  look  northwest  as  he  did,  and  did  not  sooner  look 
southeast,  he  was  guilty  of  negligence.  As  said  in  the  Case 
of  Moore,  supra,  "it  was  his  duty  to  look  east  as  well  as  west," 
and  he  did  so.  While  we  do  not  say  that  the  plaintiff  was  not 
negligent,  we  do  not  think  that  it  should  be  said,  as  a  matter 
of  law,  that  he  was.  Whether,  in  view  of  all  the  circum- 
stances under  which  he  acted,  he  was  negligent,  is  a  question 
about  which  we  think  men  may  honestly  differ,  and  therefore 
one  that  should  have  been  submitted  to  the  jury.     Reversed. 
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Louisville  &  N.  R.  Co.  v.  Walker. 

{Court  of  Appeals  of  Kentucky  >  May  23 ,  /go/.) 
[63  S.  W.  Rep.  20.] 

Long  and  Short  Haul — Liability  for  Excessive  Charge. — A  railroad 
company  which  charges  more  for  a  short  than  for  a  long  haul,  in  vio- 
lation of  Const.  §  218  is  liable  to  the  shipper  for  the  excess  charged, 
as  he  whose  money  is  taken  from  him  illegally  is  to  that  extent  dam- 
aged. 

Same — Same — Limitation  of  Action — Statute. — The  provision  of  Ky. 
St.  §  819,  that  all  prosecutions  and  actions  * 'under  this  law"  shall  be 
commenced  within  two  years  after  the  offense  shall  have  been  committed 
or  the  cause  of  action  shall  have  accrued,  applies  not  only  to  prosecu- 
tions and  actions  under  the  section  immediately  preceding,  referring  to 
extortion,  discrimination,  and  preferences,  but  to  an  action  under  the 
section  immediately  following,  relating  to  the  long  and  short  haul. 

Same — Same — Branch  Lines.* — As  Const.  §  218,  does  not  apply  unless 
the  shorter  is  included  with  the  longer  distance,  a  carrier  does  not  vio- 
late the  law  where  the  long  haul  is  altogether  on  its  main  line,  while 
the  short  haul  originates  on  a  branch  road,  as  the  shipment  is  an 
entirety,  and  cannot  be  split  into  parts  to  bring  it  within  the  law. 

Appeal  from  circuit  court,  Barren  county. 
"To  be  officially  reported." 

Action  by  J.  F.  Walker  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  freight  charges  illegally  exacted 
from  plaintiff.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Walker  D.  Hines,  W.  F.  Browder,  Mitchell  &  Du  Bose.  and 
E.  W.  Hines,  for  appellant. 

W.  L.  Porter,  V.  H.  Baird,  and  W.  P.  Sandidge,  for 
appellee. 

HOBSON,  J.     Appellee,  J.  F.  Walker,  shipped  over  appel- 
lant's road  from   Cave   City  to   Louisville  tobacco  prized  in 
casks,  for  which  it  charged  him  29  cents  a  hundred  pounds  for 
freight.     He  also  shipped  tobacco  from  Glasgow,  by  way  of 
Glasgow  Junction,  to  Louisville,  for  which  it  charged  him  36 
cents  a  hundred.     Cave    City    and   Glasgow    Junction    are 
stations  on  appellant's   road  between   Bowling    Green  and 
Louisville,  and  at    the  time  of  these  shipments  appellant 
charged  20  cents  a  hundred  pounds  for  transporting  tobacco 
from  Bowling  Green  to  Louisville.     Glasgow  is  10  miles  from 
Glasgow  Junction,  and  is  on  a  branch  road  running  out  from 
the  main  line  at  Glasgow  Junction.     Appellant    charged  6 
cents  a  hundred  pounds  for  transporting  tobacco  from  Glasgow 
to  Glasgow  Junction,  and  30  cents  for  transporting  it  from 
Glasgow  Junction  to  Louisville.     Appellee  filed  this  action 
on  February  24,  1899,  to  recover  for  the  excess  charged  him 
for  the  short  haul  over  and  above  the  amount  charged  for  the 
longer  haul  from  Bowling  Green,  and  recovered  judgment  for 
$205.32.     It  is  insisted  for  appellant  that  the  action  does  not 

*See  generally,  6  Rap.  A  Mack's  Dig.  43  et  seq. 
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lie,  and  that  there  can  be  no  recovery,  because  it  does  not 
appear  that  appellee  has  been  damaged.  In  Hutcheson  v. 
Railroad  Co.,  57  S.  W.  251,  we  held  that  the  action  could  be 
maintained,  and.  upon  a  reconsideration  of  the  question, 
adhere  to  the  ruling  in  that  case.  If  a  carrier  charges  a 
shipper  more  than  the  law  allows  him  to  charge,  the  excess 
so  paid  may  be  recovered  bv  the  shipper.  If  there  had  been 
a  statute  fixing  the  charge  from  Cave  City  to  Louisville  at  20 
cents,  and  appellant  had  charged  29  cents,  the  excess  so  paid 
above  the  legal  rate  might  be  recovered,  on  the  ground  that 
it  had  been  illegally  exacted.  Section  218  of  the  constitution 
is  in  these  words:  "It  shall  be  unlawful  for  any  person  or  cor- 
poration, owning  or  operating  a  railroad  in  this  state,  or  any 
common  carrier,  to  charge  or  receive  anv  greater  compensa- 
tion, in  the  aggregate,  for  the  transportation  of  passengers,  or 
of  property  of  like  kind,  under  substantially  similar  circum- 
stances and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line,  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance ;  but  this  shall  not  be 
construed  as  authorizing  any  common  carrier,  or  person,  or 
corporation,  owning  or  operating  a  railroad  in  this  state,  to 
receive  as  great  compensation  for  a  shorter  as  for  a  longer 
distance ;  provided,  that  upon  application  to  the  railroad  com- 
mission, such  common  carrier,  or  person,  or  corporation* 
owning  or  operating  a  railroad  in  this  state,  may  in  special 
cases,  after  investigation  by  the  commission,  be  authorized  to 
charge  less  for  longer  than  for  shorter  distances  for  the  trans- 
portation of  passengers,  or  property;  and  the  commission  may, 
from  time  to  time,  prescribe  the  extent  to  which  such  common 
carrier,  or  person,  or  corporation,  owning  or  operating  a  rail- 
road in  this  state,  may  be  relieved  from  the  operation  of  this 
section/ '  When  the  constitution  was  formed  there  was  great 
complaint  that  local  shippers,  who  had  no  other  means  of 
getting  their  goods  to  market,  were  sometimes  made  to  pay 
more  than  their  just  share  of  the  cost  of  transportation,  and 
that  while  at  competitive  points,  where  competition  rendered 
it  necessary,  the  rates  were  reasonable,  at  intermediate  points 
along  the  line,  where  there  was  no  competition,  extortion  was 
practiced.  The  section  quoted  was  designed  to  protect  these 
people  who  were,  so  to  speak,  in  the  power  of  the  carrier, 
having  no  other  way  to  get  to  market.  It  was  not  designed 
for  the  protection  of  the  long  haul.  Experience  had  shown 
that,  by  reason  of  competition  and  other  circumstances,  the 
shippers  over  the  long  haul  were  not  so  much  in  need  of  pro- 
tection. As  one  means  of  protecting  the  local  shipper,  this 
section  fixed  a  maximum  limit,  beyond  which  he  should  not 
be  charged.  It  was  thus  made  unlawful  for  the  carrier  to 
charge  a  greater  compensation  for  the  same  service  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  within  the  longer  dis- 
tance.    When  the  charge  for  the  longer  haul  is  fixed,  to  charge 
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more  for  the  shorter  haul  is  just  as  clearly  illegal  as  it  would 
be  to  charge  a  greater  sum  than  the  law  allowed  where  the 
law  itself  fixed  a  sum  certain  as  the  limit  of  the  charge.  The 
carrier  is  allowed  by  the  constitution  to  fix  the  rate  for  the 
longer  haul,  but  when  he  so  fixes  it  this  rate  is  the  limit, 
beyond  which  he  cannot  go  in  charging  for  the  same  service 
in  the  shorter  haul.  And,  when  appellant  exacted  of  appellee 
more  than  it  could  legally  charge,  his  right  to  recover  the 
excess  so  paid  is  precisely  similar  to  the  right  to  recover  for 
any  other  illegal  exaction.  He  whose  money  is  taken  from 
him  illegally  is  to  that  extent  damaged.  It  is  not  necessary 
for  appellee  to  show  anything  more  than  that  he  was  compelled 
to  pay  more  than  appellant  had  a  right  to  charge.  To  illus- 
trate: If  it  had  been  provided  by  statute  that  appellant  should 
charge  no  more  for  hauling  tobacco  than  it  charged  for  hauling 
other  like  freight,  and  appellant,  while  charging  20  cents  a 
hundred  for  hauling  like  freight,  had  charged  appellee  29  cents 
a  hundred  for  hauling  his  tobacco,  it  would  be  clear  that  the 
9  cents  a  hundred  had  been  taken  from  appellee  in  violation 
of  law.  and  it  would  be  no  defense  for  appellant  to  say  that 
appellee  was  not  prejudiced  by  its  giving  lower  rates  to  other 
freight,  and  it  did  not  hurt  him  in  any  way  that  other  people 
were  charged  less  than  they  ought  to  have  been  charged :  for 
in  such  a  case  the  excessive  charge  for  carrying  the  tobacco 
would  be  illegal. 

Part  of  the  shipments  were  made  more  than  two  years  be- 
fore the  suit  was  brought,  and  appellant  relied  on  the  statute 
of  limitations.  Section  819,  Ky.  St.,  among  other  things, 
provides  as  follows:  "Indictments  under  this  section  shall  be 
made  only  upon  the  recommendation  or  request  of  the  rail- 
road commission  filed  in  the  court  having  jurisdiction  of  the 
offense  and  all  prosecutions  and  actions  under  this  law  shall 
be  commenced  within  two  years  after  the  offense  shall  have 
been  committed  or  the  cause  of  action  shall  have  accrued." 
It  will  be  observed  that  the  first  part  of  the  clause  quoted 
refers  to  "indictments  under  this  section,' '  but  the  latter 
clause,  in  reference  to  civil  actions,  is  broader,  and  includes 
all  "actions  under  this  law."  The  section  is  part  of  the  act 
approved  April  5,  1893,  entitled  "An  act  providing  for  the 
creation  and  regulation  of  private  corporations."  Acts 
1891-93,  p.  612.  The  next  section  of  the  act  (Ky.  St.  §  820) 
relates  to  the  subject  of  the  long  and  short  haul.  The  preced- 
ing sections  (sections  816-818)  refer  to  extortion,  discrimina- 
tion, and  preferences  by  carriers.  It  was  evidently  intended 
to  place  all  these  matters  on  the  same  plane,  and  to  provide 
the  same  limitation  for  all  of  them.  We  are  therefore  of 
opinion  that  the  trial  court  did  not  err  in  holding  the  plea  of 
limitation  good  as  to  all  matters  occurring  more  than  two 
years  before  the  action  was  begun. 

The  remaining  question  in  the  case  is,  can  appellee  recover 
on  the  shipments  made  from  Glasgow  at  36  cents  a  hundred, 
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on  the  ground  that  6  cents  of  this  was  the  charge  to  Glasgow 
Junction,  and  30  cents  from  Glasgow  Junction  to  Louisville? 
If  the  tobacco  had  been  shipped  from  Glasgow  Junction,  and 
10  cents  more  charged  than  was  charged  on  shipments  from 
Bowling  Green,  it  would  then  be  within  the  purview  of  the 
constitutional  provision  above  quoted.  But  the  shipments 
were  made  from  Glasgow,  which  is  not  on  the  line  from 
Bowling  Green  to  Louisville,  and  the  constitution  does  not 
apply  unless  the  shorter  is  included  within  the  longer  dis- 
tance. The  shipment  is  an  entirety,  and  cannot  be  split  into 
parts  to  bring  it  within  this  section.  The  contract  is  for  the 
entire  haul,  and  must  be  considered  as  an  entirety.  The  haul 
must  be  over  the  same  line,  and  if  part  of  it  is  over  one  line 
and  part  over  another,  while  the  long  haul  is  exclusively  on 
one  of  the  lines,  the  section  does  not  apply.  The  court  below 
therefore  erred  in  allowing  any  recovery  on  account  of  the 
shipments  from  Glasgow.  Judgment  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this 
opinion. 

Hutcheson  et  al.  v.  Louisville,  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky  y  May  23,  /go/,) 
[63  S.  W.  Rep.  33.] 

Carriers— Long  and  Short  Haul — Liability  for  Excessive  Charge.* — As 

the  presumption  is  absolute  that  a  shipper  is  damaged  when  he  is  re- 
quired to  pay  a  greater  charge  than  the  law  allows,  a  railroad  company 
which  charges  more  for  a  short  than  for  a  long  haul,  in  violation  of 
Const,  §  218,  is  liable  for  the  excess  charged,  though  it  might  have  com- 
plied with  the  law  without  decreasing  the  charge  for  the  short  haul. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.     Denied. 
For  former  report,  see  57  S.  W.  251. 

HOBSON,  J.  It  is  insisted  for  appellee  that,  although  it 
violated  section  218  of  the  constitution,  appellant  fails  to 
show  that  he  was  damaged  in  any  wise  thereby ;  that  it  might 
have  complied  with  the  constitutional  provision  by  increasing 
the  rate  from  Hopkinsville  to  Louisville,  or  by  obtaining 
authority  from  the  railroad  commission  to  charge  the  less 
rate ;  and  that  in  either  of  these  contingencies  appellant  would 
have  been  no  better  off  than  before.  We  cannot,  of  course, 
speculate  as  to  what  course  appellee  might  have  taken ;  and 
it  is  clear  that,  in  the  contingencies  referred  to,  appellant 
might  have  been  required  to  pay  more  than  the  amount 
complained  of.  We  do  not  place  the  right  of  action  on  the 
idea  that  appellant  was  made  to  pay  more  than  in  some  other 
contingency  might  have  been  demanded,  but  upon  the  simple 
ground  that  the  money  was  exacted  in  violation  of  the  con- 

*See  generally,  9  Cent.  Dig.,  Col.  47  et  seq,\  6  Rap.  &  Mack's  Dig.  36  ; 
17  Am.  &  Eng.  Enc.  Law  153  et  seq. 
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stitution.  The  constitution,  in  express  terms,  makes  it  unlaw- 
ful for  "any  common  carrier  to  charge  or  receive"  more  for 
the  shorter  than  for  the  longer  haul.  When  a  carrier  charges 
more  for  the  shorter  than  for  the  longer  haul,  he  violates  the 
constitution,  and  cannot  be  permitted  to  keep  money  which 
he  has  thus  illegally  taken.  The  presumption  is  absolute  that 
the  shipper  is  damaged  when  he  is  required  to  pay  a  greater 
charge  than  the  law  allows.  The  carrier  is  authorized  by  law 
to  collect  certain  tolls,  but  this  right  is  qualified  by  the  con- 
stitutional restriction  that  more  must  not  be  collected  for  a 
shorter  than  for  a  longer  haul.  Appellant's  money  having 
been  taken  in  violation  of  law,  appellee  cannot  be  allowed 
to  retain  money  which  it  in  fact  had  no  right  to  collect. 
Petition  overruled. 


Louisville  &  N.  R.  Co.  v.  Vancleave. 

(Court  of  Appeals  of Kentucky \  May  23 ,  /go/.) 

[63  S.  W.  Rep.  22.] 

Interstate  Commerce.* — The  fact  that  coal  was  billed  from  a  point  in 
Tennessee  to  a  point  in  Kentucky  does  not  make  the  shipment  an  inter- 
state one,  it  appearing  that  the  coal  was  mined  in  Kentucky,  and  loaded 
on  the  cars  at  a  switch  at  the  mines,  and  there  taken  charge  of  by  the 
carrier. 

Joinder  of  Actions  — Misjoinder  Not  Prejudicial.— In  an  action 
against  a  railroad  company  to  recover  payments  illegally  exacted  for 
carrying  goods,  some  of  which  were  shipped  by  plaintiff  individually 
and  some  by  a  firm  of  which  plaintiff  was  a  member,  the  misjoinder,  if 
any,  was  not  prejudicial  to  defendant,  as  it  appeared  that  plaintiff 
had  become  the  sole  owner  of  the  assets  of  the  firm,  which  had  been 
dissolved,  and  plaintiff's  co-partner  filed  answer  disclaiming  any 
interest  in  the  matter. 

Long  and  Short  Haul — Exoneration  by  Railroad  Commission  from 
Operation  of  Law. — The  action  of  the  railroad  commission  in  exonerating* 
a  carrier  from  the  operation  of  Const.  §  218,  and  Ky.  St.  §820,  forbidding 
a  carrier  to  charge  more  for  a  short  than  for  a  long1  haul,  is  not  retro- 
spective, and  does  not,  therefore,  affect  the  liability  which  the  carrier 
had  previously  incurred  to  shippers  by  a  violation  of  the  law. 

Appeal  from  circuit  court,  Marion  county. 

"To  be  officially  reported. " 

Action  by  A.  Vancleave  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  freight  charges  illegally  exacted 
from  plaintiff.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  C.  McChord,  Walker  D.  Hines,  W.  J.  Lisle,  John  Mc- 
Chord,  and  E.  W.  Hines,  for  appellant. 

Finley  Shuck  and  H.  W.  Rives,  for  appellee. 

HOBSON,  J.  This  is  an  action  similar  in  character  to  the 
case  of  Railroad  Co.  v.  Walker  (this  day  decided)  63  S.  W. 
20,  and  most  of  the  questions  raised  herein  were  determined 

*As  to  what  is  deemed  interstate  commerce,  see  generally,  6  Rap.  & 
Mack's  Dig.  3  etseq.\  17  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  61 ;  10  Cent.  Dig., 
Col.  GMetseg. 
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in  that  case.  Part  of  the  coal,  for  the  transportation  of  which 
it  is  claimed  an  excessive  charge  was  made,  was  billed  from 
Jellico,  Tenn.  But  the  proof  shows  that  it  was  mined  in 
Kentucky,  and  loaded  on  the  cars  at  the  switch  at  the  mines, 
and  there  taken  charge  of  by  the  appellant  for  transportation 
to  the  consignee  at  Lebanon,  Ky.  Appellant  introduced  no 
evidence,  and  the  jury  were  warranted  in  concluding  from  the 
testimony  before  them  that  this  was  in  fact  a  Kentucky  ship- 
ment.    No  question  of  interstate  commerce,  therefore,  arises. 

A  part  of  the  shipments  sued  for  were  made  by  appellee, 
A.  Vancleave,  individually,  and  part  by  a  firm  composed  of 
A.  Vancleave  and  Finley  Shuck.  Some  time  before  suit  was 
brought,  Shuck  retired  from  the  firm,  selling  out  his  entire 
interest  to  Vancleave.  Vancleave  brought  the  suit  in  his  own 
name  alone  to  recover  upon  all  the  shipments.  The  court  re- 
quired him  to  make  Shuck  a  defendant  to  the  action.  Shuck 
hereupon  appeared,  and  filed  answer,  disclaiming  any  interest 
in  the  matter.  Appellee  insisted  that  there  was  a  misjoinder 
of  causes  of  action,  and  that  the  cause  of  action  which  accrued 
to  the  firm  could  not  be  united  with  the  cause  of  action  which 
accrued  to  Vancleave  personally,  although  the  firm  had  been 
dissolved,  and  Vancleave  had  become  the  sole  owner  of  all 
its  assets.  The  court  overruled  appellant's  objections  to  the 
joinder  of  the  causes  of  action.  We  do  not  deem  it  necessary 
to  determine  whether  the  causes  of  action  were  properly 
joined  or  not,  as  appellant  was  clearly  not  prejudiced,  and  the 
case  has  been  tried  on  the  merits.  Shuck  having  filed  his 
disclaimer  of  interest,  his  name  might  have  been  stricken 
from  the  record,  or  the  action  might  have  been  dismissed  as 
to  him.  No  other  parties  were  affected  except  appellee,  A. 
Vancleave,  and  the  appellant. 

Appellant  also  relies  on  the  fact  that  the  railroad  commis- 
sion has.  since  the  cause  of  action  accrued,  exonerated  ap- 
pellant from  the  operation  of  section  820,  Ky.  St.  This 
exoneration,  by  the  terms  of  that  section,  protects  it  from  a 
criminal  prosecution  on  account  of  the  matters  complained 
of  before  the  commission ;  but  it  has  no  effect  upon  the  lia- 
bility which  appellant  had  previouslv  incurred  to  the  shippers 
under  section  218  of  the  constitution.  The  power  of  the 
commission  under  that  section  is  not  retrospective.  The 
language  of  the  proviso  in  regard  to  the  power  of  the  com- 
mission is  as  follows:  " Provided,  that  upon  application 
to  the  railroad  commission  such  common  carrier  or  per- 
son or  corporation  owning  or  operating  a  railroad  in  this  state 
may  in  special  cases,  after  investigation  by  the  commission, 
be  authorized  to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  passengers  or  property :  and 
the  commission  may  from  time  to  time  prescribe  the  extent 
to  which  such  common  carrier  or  person  or  corporation  own- 
ing or  operating  a  railroad  in  this  state  may  be  relieved  from 
the  operation  of  this  section."    The  authority  of  the  com- 
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mission  must  be  obtained  before  the  greater  charge  is  made 
for  the  short  haul,  else  the  charge  is  illegal.  The  power  of 
the  commission  to  relieve  the  carrier  from  the  operation  of  the 
section  from  time  to  time  to  such  extent  as  it  may  see  proper 
has  no  reference  to  past  liabilities.  Section  820,  Ky.  St. ,  was 
enacted  to  carry  into  effect  the  constitutional  provision,  and 
is  not  inconsistent  with  it.  The  legislature  could  not  confer 
power  which  the  constitution  had  withheld,  and  it  did  not 
undertake  to  do  so.  The  constitutional  provision,  in  so  far 
as  it  made  unlawful  the  making  of  a  greater  charge  for  the 
short  haul  than  for  the  longer,  required  no  legislation  to  secure 
to  the  shipper  a  right  of  action  for  money  extorted  from  him 
in  violation  of  its  provision.  A  right  secured  by  the  constitu- 
tion may  be  enforced  by  action  without  the  aid  of  legislation. 
The  constitution  does  not  require  the  railroad  commission  to 
act  before  the  shipper  can  maintain  his  action.  By  the  terms 
of  the  constitution,  the  greater  charge  for  the  short  haul  is  un- 
lawful, unless  authorized  by  the  commission.  The  liability 
attaches  unless  the  carrier  has  obtained  the  authority  of  the 
commission.  The  shipper  is  not  required  to  go  to  the  com- 
mission by  the  constitution,  and  therefore  no  action  by  the 
commission  is  necessary  to  enable  him  to  maintain  his  suit. 
Judgment  affirmed. 


Yazoo  &  M.  V.  R.  Co.  v.  Baldwin  et  al. 

{Supreme  Court  of  Mississippi,  MayzS,  /goo.) 

[29  So.  Rep.  763.] 

Establishment  of  Station — Contract— Breach— Remedy.*— The  mere 
fact  that  the  scheme  of  a  landowner  and  a  railroad  company  to  build  a 
town  on  his  land  is  a  failure,  is  not  a  bar  to  his  right  to  sue  the  company 
for  a  breach  of  its  contract  to  establish  a  depot  on  his  land  after  the 
company  has  built  its  road,  and  received  a  deed  from  him  conveying 
depot  grounds  and  a  right  of  way  through  his  lands  according  to  the 
contract. 

Same — Same — Same — Same. — Where  a  railroad  company  has  violated 
its  contract  to  establish  its  depot  on  a  person's  land  in  consideration  of 
his  conveyance  of  depot  grounds  and  right  of  way  through  the  land,  he 
may  stand  on  the  contract,  and  recover  damages  for  its  breach,  instead 
of  rescinding  it. 

Appeal  from  circuit  court,  Claiborne  county;  W.  K.  Mc- 
Laurin,  Judge. 

Action  by  M.  T.  Baldwin  and  others  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

Appellees  brought  this  suit  in  the  circuit  court  of  Claiborne 
county  against  appellant  to  recover  damages  for  a  breach  of 
a  contract  to  establish  and  maintain  a  depot  on  appellees' 
plantation.  The  contract  sued  on  was  entered  into  in  1881 
by  and  between  W.  T.  Martin,  the  then  president  of  the 
Natchez,  Jackson  &  Columbus  Railroad  Company  and  L.  N. 

•See  generally,  7  Rap.  &  Mack's  Dig.  203. 
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Baldwin,  now  dead,  who  was  the  husband  of  Mrs.  Baldwin, 
and  the  father  of  the  other  appellees,  to  build  a  town,  and 
establish  a  depot  on  the  plantation  of  said  Baldwin.  The  con- 
tract was  a  conveyance  in  trust  to  said  Martin  of  125  acres  of 
land  to  be  laid  off  for  a  town,  and  4  acres  of  it  was  to  be  con- 
veyed by  Martin,  for  depot  purposes,  to  the  said  railroad 
company.  The  contract  contained  the  following:  provisions : 
"That  the  said  Baldwin,  in  consideration  of  the  sum  of  ten 
dollars  to  him  paid  by  said  Martin,  *  *  *  and  the  ben- 
efits to  be  derived  by  the  said  Baldwin  from  the  building  of 
the  Natchez,  Jackson  &  Columbus  R.  R.  through  his  lands, 
and  the  benefits  derived  from  the  building  of  a  town  and 
depot  on  said  Baldwin's  Greenwood  plantation,  hath  granted, " 
etc.  It  then  makes  the  conveyance  of  the  lands  described 
therein,  and  then  recites:  "Upon  the  following  conditions  and 
trust,  however:  Whereas  the  said  Baldwin  and  the  said  rail- 
road company  design  to  build  a  town  on  the  main  tract  of  land 
above  granted,  to  be  called  'Norton,'  and  the  said  company 
intends  to  establish  a  depot  on  said  lands  so  granted :  Now, 
in  order  to  effect  these  objects,  the  said  Martin  is  with  all  con- 
venient speed  to  have  the  larger  tract  surveyed  and  platted, 
and  the  intended  town  laid  off,  *  *  *  and  reconvey  to 
said  Baldwin  *  *  *  one  square  of  ground  to  be  selected 
by  him,  and  convey  to  said  railroad  company  the  said  right 
of  way  100  feet  through  said  Greenwood  plantation,  and  also 
depot  grounds,  so  be  laid  out  and  designated,  not  to  exceed 
four  acres."  It  then  provides  for  a  general  scheme  for  laying 
off  the  town  into  town  lots,  for  advertising,  etc.,  and  the  con- 
veyances to  be  made  by  Martin  to  purchasers  of  the  lots.  The 
railroad  company  built  the  railroad,  and  received  deeds  to  the 
right  of  way  and  depot  grounds,  and  in  1882  built  a  depot 
there,  and  it  remained  there  until  1896,  when  it  was  destroyed 
by  fire,  and  the  appellant  company,  the  successor  of  the 
Natchez,  Jackson  &  Columbus  Railroad  Company,  refused  to 
rebuild  it.  The  scheme  as  to  the  town  was  a  failure.  There 
was  a  verdict  and  judgment  for  plaintiffs,  and  the  defendant 
appealed.  The  opinion  of  the  court  contains  such  other  state- 
ments of  facts  as  are  necessary  to  an  understanding  of  the  case. 

Mayes  &  Harris,  for  appellant. 

H.  C.  Mounger  and  J.  McC.  Martin,  for  appellees. 

WHITFIELD,  C.  J.  The  fact  that  the  scheme  for  the  build- 
ing of  a  town  failed  is  no  bar  to  the  plaintiffs1  right  to  recover 
for  the  failure  to  maintain  the  depot.  The  appellant's  argu- 
ment about  the  entirety  of  the  consideration  must  fail,  the 
appellant  itself  retaining  the  right  of  way  and  the  four  acres 
of  ground  for  depot  purposes.  It  is  urged  that  the  word  used 
in  this  contract  is  "establish,"  and  not,  as  in  most  of  the  cases 
cited  by  counsel  for  appellant,  "establish  and  forever  main- 
tain," "permanently  locate,"  "locate  and  continue."  If  the 
only  feature  of  the  contract  was  the  depot,  this  argument 
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would  prevail.  But  the  meaning  of  the  word  "establish" 
in  this  contract  must  be  gathered  from  the  whole  contract, 
looking  to  the  environment  of  the  parties  and  the  purpose  of 
the  contract.  Thus  considered,  it  is  obvious  that  the  depot 
was  intended  to  last  as  lone  as  the  town,  and  the  then 
intention,  whatever  its  subsequent  fate,  was  that  the 
town  was  to  last  always,  and  so,  also,  the  depot.  The 
trouble  we  have  had  has  been  as  to  the  remedy, — whether 
this  action  is  the  proper  one,  or  whether  there  should  not 
rather  have  been  a  rescission  of  the  contract,  and  a  recovery 
of  the  land.  But  the  appellee  could  elect  this  remedy  as  the 
full  measure  of  her  rights  in  the  premises,  if  she  chose.  The 
town  has  vanished,  the  railroad  still  runs  through  Greenwood 
plantation,  adding  to  its  value.  But  the  depot  the  appellant 
refuses  to  rebuild.  Damages  for  that  is  the  full  measure  of 
appellee's  rights,  if  she  stands,  as  she  does,  on  the  contract. 
She  may,  instead  of  rescinding,  elect  to  stand  on  the  contract, 
and  recover  damages  for  its  breach.  In  that  view  of  the 
matter  the  judgment  is  affirmed. 


Rhode  Island  Locomotive  Works  v.  Continental 

Trust  Co. 

{Circuit  Court  of  Appeals,  Sixth  Circuit ,  November  7,  /go/.) 

[108  Fed.  Rep.  S.J 

Railroads — Foreclosure  Proceedings— Preferential  Debts.* — To  en- 
title a  general  unsecured  creditor  of  an  insolvent  railroad  company, 
whose  property  has  been  placed  in  the  hands  of  a  receiver  in  foreclosure 
proceedings,  to  preferential  payment  over  the  mortgage  creditors,  it 
must  be  shown  :  First,  that  the  demand  is  not  a  debt  created  upon  the 
personal  credit  of  the  company,  but  a  current  operating  expense  incurred 
to  maintain  its  property  as  a  going  concern  and  its  railroad  in  condition 
to  be  used  with  reasonable  safety  for  the  transportation  of  persons  and 
property,  and  with  the  expectation  of  the  parties  that  it  was  to  be  met 
out  of  the  current  receipts  of  the  company  ;  and,  second,  that  there  are 
net  or  current  earnings  in  the  hands  of  the  receiver  applicable  to  the  pay- 
ment of  such  debts  of  the  income,  or  that  there  has  been  a  diversion  of 
the  current  earnings,  either  before  or  since  the  receivership,  which  the 
mortgagees  should  equitably  restore. 

Same — Debts  of  Income — Purchase  of  Locomotives. — Intervener  sold 
to  defendant  railroad  company  12  locomotives,  through  a  third  party, 
who  paid  80  per  cent,  of  the  price,  and  took  absolute  title,  transferring 
the  locomotives  to  the  company  under  lease  contracts.  For  the  remain- 
ing 20  per  cent,  of  the  price  intervener  took  a  series  of  notes  of  the  com- 
pany, indorsed  by  one  of  its  stockholders,  payable  monthly,  and 
extending  over  a  number  of  months.  Subsequently  the  railroad  passed 
into  the  hands  of  a  receiver  in  foreclosure  proceedings.  It  did  not  appear 
that  the  engines  were  necessary  to  maintain  the  road  as  a  going  concern, 
or  to  its  safe  operation,  but  they  were  needed  to  enlarge  its  capacity  to 
handle  its  traffic.    Neither  was  it  shown  that  any  of  the  current  income 

*As  to  restoration  where  current  earnings  have  been  diverted  prior  to 
the  receivership  from  the  payment  of  current  debts,  see  Terre  Haute  & 
I.  R.  Co.  v.  Cox  (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  327,  and  foot-note. 

21  (n  s)  A  &  E  R  Cas— 31 


482  PREFERENTIAL  CLAIMS  Vo1  XXI 

(NS) 

Rhode  Island  Locomo.  W'ka  v.  Continental  Trust  Co 

of  the  company  had  been  diverted  to  other  uses  than  the  payment  of  cur- 
rent expenses  nor  that  there  were  any  net  earnings  in  the  hands  of  the 
receiver.  Held,  that  such  facts  were  insufficient  to  establish  the  debt  as 
a  necessary  current  expense,  or  that  it  was  contracted  in  reliance  on  its 
payment  from  current  earnings  so  as  to  entitle  intervener  to  preferential 
payment  over  the  mortgages,  even  if  there  had  been  net  earnings  of  the 
receivership ;  and  that  the  absence  of  such  fund  and  proof  of  diversion  of 
earnings  were  additional  grounds  for  refusing  the  claim  preferential  pay- 
ment from  the  proceeds  of  the  corpus  of  the  property. 

Appeal — Assignments  of  Error. — Uuder  rule  11  of  the  circuit  court  of 
appeals  for  the  Sixth  circuit  (31  C.  C.  A.  cxlvi.,91  Fed.  cxlvi.),  requiring 
assignments  of  error  to  "set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged,"  an  assignment  that  a  circuit  court, 
erred  in  overruling* 'each  and  every  of  the  several  exceptions"  of  the 
appellant  to  the  report  of  a  master,  none  of  which  are  set  out  in  the 
assignment,  is  insufficient  to  entitle  appellant  to  a  review  of  the  ruling 
upon  any  one  of  such  exceptions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  Northern  District  of  Ohio. 

The  appellant  is  a  creditor  of  the  Toledo,  St.  Louis  &  Kan- 
sas City  Railroad  Company,  and  its  debt  is  evidenced  by  the 
promissory  note  of  the  company  executed  in  part  payment  for 
certain  locomotives  purchased  by  it.  In  May,  1893,  upon  the 
application  of  certain  judgment  creditors,  by  bill  filed  in  the 
circuit  court,  a  receiver  was  appointed,  who  took  possession 
of  the  entire  property  of  the  railroad  company,  and  from  then 
until  its  final  sale  its  railroad  has  been  operated  under  the 
order  of  the  court.  In  December,  1893,  a  mortgage  foreclosure 
bill  was  filed  in  the  same  court  by  the  trustees  under  a  first 
mortgage  made  by  the  company.  The  two  suits  were  con- 
solidated under  the  title  of  the  latter,  and  the  receivership 
extended  to  both  suits.  The  appellant  filed  an  intervening 
petition  in  the  consolidated  cause,  praying  that  its  said  claim 
might  be  paid  "by  the  receiver  out  of  the  property,  income, 
and  earnings  of  said  railroad,  and  that  its  debt  be  declared 
a  lien  and  charge  upon  the  property  of  said  railroad,  or  pro- 
ceeds thereof,  or  income  therefrom,  prior  and  superior  to  that 
of  the  mortgagees. ' '  The  petition  was  answered  by  the  Con- 
tinental Trust  Company,  the  trustee  for  the  bondholders,  and 
all  the  equities  of  the  intervener  denied.  The  issues  thus  pre- 
sented were  referred  to  Irvin  Belford,  as  special  master,  with 
directions  to  report  his  findings  of  fact  and  law.  The  master, 
among  other  things,  reported  that  in  September,  1892,  the 
railroad  company  purchased  from  the  Rhode  Island  Locomo- 
tive Works  five  locomotives,  through  an  arrangement  with  the 
New  York  Equipment  Company,  whereby  the  latter  corpora- 
tion paid  80  per  cent,  of  the  purchase  price  for  the  railroad 
company  to  the  vendor,  and  took  an  absolute  title ;  the  rail- 
road company  agreeing  to  pay  to  the  vendor  the  remaining  20 
per  cent.  In  pursuance  of  this  plan  the  equipment  company, 
under  date  of  January  6,  1893,  entered  into  a  contract  nomi- 
nally leasing  these  engines  to  the  railroad  company  for  the 
term  of  72  months  for  the  consideration  of  $12,770  in  cash 
upon  delivery  and  72  monthly  installments  of  $909.22,  running 
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February  23,  1893,  to  January  23,  1899,  inclusive;  the  prop- 
erty to  become  the  property  of  the  railroad  company  without 
further  conveyance  upon  the  payments  being  completed.  Pro- 
visions were  inserted  common  to  such  transactions  touching 
the  care  and  preservation  of  the  property,  and  providing  for 
the  contingency  of  default  in  payment.  Plates  were  affixed 
to  each  locomotive  reciting  that  it  was  the  property  of  the 
equipment  company.  For  that  part  of  the  purchase  price 
which  the  railroad  company  undertook  to  pay  directly  to  the 
vendor,  the  latter  agreed  to  take  the  promissory  notes  of  the 
purchaser,  indorsed  by  S.  H.  Kneeland,  who  was  a  large 
stockholder  in  the  railroad  company.  Accordingly,  eight 
notes,  each  for  $1,141.25,  were  executed,  due,  respectively, 
on  the  22d  of  each  month,  from  November,  1892,  to  June,  1893, 
inclusive.  In  January,  1893,  seven  other  locomotives  were 
purchased  under  an  identical  arrangement,  and  for  the  20 
per  cent,  of  the  price  to  be  paid  by  the  company  another 
series  of  notes  was  executed,  and  indorsed  by  S.  H.  Kneeland. 
The  company  paid  of  the  first  series  of  notes  the  first  five,  and 
of  the  second  series  those  maturing  in  February  and  March, 
1893.  Renewal  notes  were  made  for  the  notes  of  the  first 
series  maturing  April  22,  1892,  and  for  the  notes  of  the  second 
series  maturing  in  April  and  May,  1893,  which  renewals  were 
also  indorsed  by  S.  H.  Kneeland,  and  further  secured  by  the 
pledge  of  four  gold  debenture  bonds  of  the  company  for  $1,000 
each.  There  is  now  due  of  the  principal  sum  of  the  first  series 
of  notes  $3,423.75,  and  of  the  principal  sum  of  the  second 
series  $10,641.68,  together  with  interest.  He  further  reported 
that  the  railroad  company  was  in  great  need  of  additional 
locomotive  equipment  to  handle  its  traffic,  and  that  the  re- 
ceiver had  paid,  by  direction  of  the  court,  the  balance  due  to 
the  equipment  company  under  its  contracts  with  the  railroad 
company.  He  also  reported  that  there  was  no  agreement 
that  that  part  of  the  price  to  be  paid  by  the  railroad  company 
to  the  Rhode  Island  Locomotive  Works  should  constitute  any 
lien  upon  the  locomotives,  and  that  there  had  been  no  evi- 
dence offered  "to  show  that  there  had  been  any  diversion  of 
current  earnings  to  the  payment  of  interest  or  to  the 
purchasing  of  equipment  or  the  making  of  permanent  im- 
provements/1 and  that  there  had  been  no  delay  by  the 
bondholders  in  the  assertion  of  their  lien  under  the  mortgage, 
after  default.  As  a  conclusion  of  law,  he  reported  that  the 
intervener  was  an  unsecured  creditor  entitled  to  no  preference 
over  the  mortgagees.  Exceptions  to  this  report  were  filed, 
and  overruled  by  Circuit  Judge  Taft,  the  report  confirmed,  and 
the  petition  dismissed  so  far  as  it  sought  to  enforce  any  lien 
or  secure  any  preference  over  the  mortgagees.  From  this 
decree  the  Rhode  Island  Locomotive  Works  has  appealed  and 
assigned  errors. 

E.  D.  Potter  and  Thomas  Emery,  for  appellant. 
Edwin  T.   Rice,  Jr.   (E.   C.    Henderson,   of  counsel),  for 
appellee. 
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Before  LURTON.  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  attitude  of  the  appellant  as  a  general  unsecured  creditor 
of  the  railroad  company  is  admitted.  That  any  special  lien 
exists  upon  the  locomotives  for  the  security  of  this  part  of  the 
purchase  price  is  not  now  .  contended.  If  the  appellant  is  to 
obtain  any  relief,  it  must  show:  First,  that  the  demand  here 
presented  is  not  a  debt  created  upon  the  personal  credit  of  the 
company,  but  a  current  operating  expense  incurred  to  main- 
tain the  property  as  a  going  concern,  and  its  railroad  in  con- 
dition to  be  used  with  reasonable  safety'for  the  transportation 
of  persons  and  property,  and  with  the  expectation  of  the  par- 
ties that  it  was  to  be  met  out  of  the  current  receipts  of  the 
company;  and,  second,  that  there  are  net  or  current  earn- 
ings now  applicable  to  the  payment  of  such  debts  of  the  in- 
come, or  that  there  has  been  a  diversion  of  the  current  earn- 
ings, either  before  or  since  the  receivership,  which  the 
mortgagees  should  equitably  restore.  International  Trust  Co. 
v.  T.  B.  Townsend  Brick  &  Contracting  Co.,  37  C.  C.  A.  396, 
95  Fed.  850;  Central  Trust  Co.  v.  East  Tennessee,  V.  &  G. 
R.  Co.,  26  C.  C.  A.  30,  80  Fed.  624;  Virginia  &  A.  Coal  Co. 
v.  Central  R.  &  Banking  Co.,  170  U.  S.  365,  18  Sup.  Ct.  657, 
42  L.  Ed.  1068;  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176 
U.  S.  257,  285,  20  Sup.  Ct.  347,  44  L.  Ed.  458.  The  acquisi- 
tion of  additional  motive  power  was  the  addition  of  permanent 
equipment,  and  it  is  not  shown  that  such  additional  equip- 
ment was  at  all  necessary  to  maintain  the  railroad  as  a  going 
concern,  or  necessary  "to  keep  the  railroad  itself  in  condition 
to  be  used  in  reasonable  safety  for  the  transportation  of  per- 
sons and  property, ' '  as  was  found  to  be  the  case  in  Southern 
Ry.  Co.  v.  Carnegie  Steel  Co. ,  cited  above,  where  a  debt  for 
steel  rails  was  held  to  be  a  preferential  debt.  The  most  that 
can  be  said  to  justify  so  large  a  purchase  of  additional  equip- 
ment is  that  it  was  necessary  to  the  enlargement  of  the 
capacity  of  the  railroad  company  to  conduct  its  traffic.  That 
such  a  great  investment  in  permanent  equipment  was  not 
deemed  an  ordinary  current  operating  expense  would  seem  to 
have  been  recognized  by  the  circumstances  of  the  transaction. 
The  Rhode  Island  Locomotive  Works  contracted  that  80  per 
cent,  of  the  sale  price  should  be  paid  to  it  by  the  New  York 
Equipment  Company,  and  the  equipment  company  secured 
itself  for  the  advance  by  taking  and  retaining  the  title  until 
this  advance  should  be  repaid.  To  the  extent  that  the  vendor 
gave  credit  to  the  railroad  company,  it  took  care  that  there 
should  not  be  reliance  upon  current  earnings  as  a  fund  to  meet 
the  obligation,  but  that  S.  H.  Kneeland  should  indorse  the 
company's  notes,  and  thus  stand  as  a  securitv  to  it.  That  by 
these  notes  the  sum  payable  was  distributed  through  a  number 
of  monthly  payments  is,  of  course,  a  circumstance  to  be  con- 
sidered in  determining  whether  the  debt  was  one  contracted 
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upon  the  expectation  that  it  would  be  met  out  of  current 
earnings,  but  it  is  not  sufficient,  in  view  of  all  of  the  circum- 
stances connected  with  this  transaction.  We  concur,  there- 
fore, with  Circuit  Judge  Taft  in  his  conclusion  that  this 
demand  is  not  one  of  that  limited  class  of  debts  called  " debts 
of  the  income,"  and  was  not  one  of  the  class  of  debts  included 
in  the  equity  or  letter  of  the  order  made  with  respect  to 
debts  properly  payable  out  of  the  income  of  the  receivership. 
In  Fosdick  v.  Schall,  99  U.  S.  235,  25  L.  Ed.  339,  and  in 
Kneeland  v.  Trust  Co.,  136  U.  S.  89,  10  Sup.  Ct.  950,  34  L. 
Ed.  379,  and  in  Thomas  v.  Car  Co.,  149  U.  S.  95,  13  Sup. 
Ct.  824.  37  L.  Ed.  663,  debts  for  the  rental  of  cars  were  held 
not  to  be  preferential  debts.  In  Huidekoper  v.  Locomotive 
Works,  09  U.  S.  258,  25  L.  Ed.  344,  a  debt  due  as  part  of  the 
purchase  price  of  locomotives  purchased,  the  vendor  retaining 
the  title  as  security,  was  held  not  to  be  an  equitable  claim  upon 
the  income  of  the  receivership,  but  a  general  unsecured  debt. 
That  the  eauipment  purchased  added  to  the  earning  power  of 
the  railroad  company,  and  has  augmented  the  security  held 
by  the  mortgagees,  is  an  element  to  be  considered  in  passing 
upon  the  claim ;  but  this  fact  has  never  been  regarded  as  in 
itself  justifying  the  displacement  of  an  antecedent  mortgage. 
International  Trust  Co.  v.  T.  B.  Townsend  Brick  &  Con- 
tracting Co.,  37  C.  C.  A.  396,  409,  95  Fed.  850,  where  the 
cases  are  collected  and  reviewed.  In  Southern  Ry.  Co.  v. 
Carnegie  Steel  Co.  the  supreme  court  took  care  to  avoid 
throwing  doubt  upon  the  earlier  adjudications  of  that  court 
by  saying: 

"We  must  not  be  understood  as  saying  that  a  general, 
unsecured  creditor  of  an  insolvent  railroad  corporation  in  the 
hands  of  a  receiver  is  entitled  to  priority  over  mortgage  cred- 
itors in  the  distribution  of  net  earnings  simply  because  that 
which  he  furnished  to  the  company  prior  to  the  appointment 
of  the  receiver  was  for  the  preservation  of  the  property  and 
for  the  benefit  of  the  mortgage  securities.  That,  no  doubt, 
is  an  important  element  in  the  matter.  Before,  however, 
such  a  creditor  is  accorded  a  preference  over  mortgage  cred- 
itors in  the  distribution  of  net  earnings  in  the  hands  of  a  re- 
ceiver of  a  railroad  company,  it  should  reasonably  appear 
from  all  the  circumstances,  including  the  amount  involved  and 
the  terms  of  payment,  that  the  debt  was  one  fairly  to  be  re- 
garded as  part  of  the  operating  expenses  of  the  railroad 
incurred  in  the  ordinary  course  of  business,  and  to  be  met  out 
of  current  receipts. ' ' 

The  same  conclusion  might  be  reached  upon  the  ground 
that  it  does  not  appear  that  there  are  any  funds  growing  out 
of  the  receivership  which  remain  to  be  applied  to  debts  of  the 
income  or  upon  the  mortgaged  debt.  Fosdick  v.  Schall,  99 
U.  S.  235,  254,  25  L.  Ed.  339.  If  the  demand  of  the  appellant 
is  to  be  paid  at  all,  it  must  be  paid  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  property  of  the  railroad  company  at  the 
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expense  of  the  mortgagees.  But  before  this  can  be  done  it 
must  be  made  to  appear  that  there  has  been  a  diversion  of 
current  earnings,  b}'  which  this  complainant  has  been  deprived 
of  his  equitable  rights,  and  that. the  mortgagees  should  equita- 
bly restore  to  the  fund  liable  to  the  payment  of  debts  of  the 
income  the  fund  thus  diverted.  In  International  Trust  Co. 
v.  T.  B.  Townsend  Brick  &  Contracting  Co.,  cited  above,  we 
had  occasion  to  consider  the  circumstances  under  which  the 
proceeds  of  the  corpus  of  a  mortgaged  railroad  might  be 
applied  to  the  payment  of  an  unsecured  creditor  in  preference 
to  the  mortgagee,  and  said : 

"But,  if  there  has  been  no  diversion  of  the  current  income, 
either  before  or  after  the  appointment  of  a  receiver,  and  no 
'surplus  income*  during  the  receivership,  out  of  which  unpaid 
debts  of  the  income  can  be  paid,  upon  what  theory  can  the 
proceeds  of  a  mortgage  foreclosure  sale  be  applied  to  the  pay- 
ment of  such  debts  against  the  objection  of  mortgage  cred- 
itors? If  nothing  has  been  diverted  from  the  'current  debt 
fund/  if  there  has  been  no  augmentation  of  the  fund  applica- 
ble primarily  to  the  satisfaction  of  the  mortgage  creditors,  is 
there  any  just  or  equitable  reason  for  requiring  a  restoration 
where  nothing  has  been  improperly  received?  We  think  in 
such  cases  the  court  has  no  power  to  displace  contract  rights, 
and  neither  Fosdick  v.  Schall  nor  any  of  the  cases  which 
have  followed  it  afford  any  sufficient  authority,  when  rightly 
understood,  in  opposition  to  this  view.  These  'debts  of  the 
income1  are  an  'equitable  charge*  only  upon  the  'current  in- 
come' of  the  mortgaged  railroad.  If  such  debts  remain  unpaid 
when  the  railroad  passes  into  the  possession  of  a  court  of 
equity,  this  'equitable  charge1  is  continued,  and  attaches  to 
the  'surplus  income'  arising  under  the  receivership.  If  this 
surplus  income  is  not  applied  to  the  payment  of  the  debts  to 
which  it  is  primarily  devoted,  but  is  expended  for  the  benefit  of 
the  mortgagee,  as  in  payment  of  interest,  or  in  the  purchase  of 
property  which  passes  under  the  mortgage,  or  in  betterments 
of  the  railroad  itself,  an  equity  arises,  as  a  consequence  of 
such  diversion,  which  will  justify  a  court  of  equity  in  requiring 
the  mortgagees  to  restore  to  the  income  that  which  has  been 
taken  away.  The  power  of  the  court  to  displace  mortgage 
liens  in  favor  of  such  unsecured  debts  of  the  mortgagor 
depends  upon  the  fact  that  the  current  income,  either  before 
or  after  the  receivership,  has  been  diverted  to  the  benefit  of 
the  displaced  mortgage ;  and  the  extent  to  which  the  corpus 
of  the  mortgaged  property  can  be  called  upon  to  pay  such 
debts  of  the  income  is  limited  by  the  amount  of  the  diver- 
sion." 

There  is  nothing  in  Southern  Ry.  Co.  v.  Carnegie  Steel 
Co.,  cited  heretofore,  which  casts  any  doubt  upon  this  restora- 
tion doctrine  as  declared  in  Fosdick  v.  Schall,  99  U.  S.  235, 
25  L.  Ed.  339,  Burnham  v.  Bowen,  in  U.  S.  776,  783,  4  Sup. 
Ct.  675.  28  L.  Ed.  596,  and  in  St.  Louis,  A.  &  T.  H.  R.  Co. 
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v.  Cleveland,  C,  C.  &  I.  R.  Co.,  125  U.  S.  658,  673,  8  Sup. 
Ct.  ion,  31  L.  Ed.  832.  Upon  the  contrary,  the  decree  in 
that  case  was  predicated  upon  the  fact  that  there  had  been 
a  diversion  of  income  "in  paying  interest,  sinking  fund,  and 
contract  debts,  and  for  construction  and  equipment,  which 
were  all  for  the  benefit  of  mortgage  creditors,  and  which,  to 
the  extent  necessary,  should  have  been  applied  in  payment  of 
preferential  claims,  including  those  of  the  Carnegie  Com- 
pany."    176  U.  S.  294,   295,  20  Sup.  Ct.   362,  44  L.  Ed.  474. 

The  special  master,  who  was  directed  to  take  proof  and 
report  his  finding  of  facts,  reported,  among  other  things, 
"that  no  testimony  had  been  offered  to  show  that  there  has 
been  any  diversion  of  current  earnings  to  the  payment  of 
interest,  or  to  the  purchasing  of  equipment,  or  the  making  of 
permanent  improvements. ' '  An  exception  to  this  finding  was 
overruled  by  the  circuit  judge.  The  only  assignment  of  error 
which  bears  upon  this  finding  of  fact  is  the  first,  which  is  in 
these  words: 

11  (1)  The  said  circuit  court  erred  in  overruling  each  and 
every  of  the  several  exceptions  of  the  said  intervener  to  the ' 
finding  and  report  of  the  special  master,  and  in  approving-  and 
confirming  the  said  special  master's  findings  and  report.1' 

Rule  11  of  the  rules  of  this  court  (31  C.  C.  A.  cxlvi.,  Qi 
Fed.  cxlvi.)  requires  that  the  assignment  of  errors  "shall  set 
out  separately  and  particularly  each  error  asserted  and  intended 
to  be  urged."  Nine  separate  exceptions  were  filed  to  the 
report  of  the  master.  The  assignment  is  bad  as  including:  nine 
separate  exceptions  in  one  assignment,  none  of  which  are  set 
out  in  the  assignment  itself.  This  finding  of  facts  constitutes, 
therefore,  the  facts  upon  which  the  decree  below  was 
founded,  and  upon  which  this  court  must  affirm  or  disaffirm 
that  decree.  It  follows  that,  if  there  was  no  diversion  of 
income  bv  which  the  mortgagees  have  benefited,  which  was 
applicable  to  the  payment  of  the  demand  of  the  appellant, 
there  is  no  basis  for  any  decree  giving  appellant  precedence 
in  the  distribution  of  the  proceeds  of  the  sale  of  the  mortgaged 
property.     The  decree  must  be  affirmed. 


Contracting  &  Building  Co.  of   Kbntucky  v.  Conti- 
nental Trust  Co.  o*  New  York. 

[Circuit  Court  of  Appeals  1  Sixth  Circuity  November  7 ;  /goo.) 

[108  Fed.  Rep.  1.] 

Railroads — Mortgage — After-Acquired  Property — Sale  or  Lease  of 
Locomotives. — Locomotives  were  delivered  to  a  railroad  company  on 
payment  of  a  specific  amount,  and  the  execution  to  the  builders  of  12 
obligations,  called  "lease  warrants,"  maturing  at  monthly  intervals, 
up  to  a  specified  date.  The  instrument  evidencing  the  transaction  was 
in  the  form  of  a  lease  ;  the  payments  made,  and  to  be  made,  being  called 
"rentals."    The  legal  title    remained  in    the  so-called  "lessor,"  and 
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the  contract  provided  that,  on  payment  of  the  last* lease  warrant,  the 
lessee  might,  at  its  option,  purchase  the  locomotives  for  one  dollar,  on 
payment  of  which  the  lessor  was  to  execute  a  bill  of  sale  thereof  to 
the  lessee.  Held,  that  the  real  transaction  was  a  bargain  and  sale, 
title  being  retained  as  security  for  the  purchase  money,  and  that,  the 
locomotives  being  property  susceptible  of  separate  ownership  and  sep- 
arate liens,  they  passed,  subject  to  the  vendor's  lien,  under  the  after- 
acquired  property  clause  of  an  existing  mortgage  of  the  railroad 
covering  all  future  acquisitions  of  locomotives,  and  the  lien  thus 
acquired  by  the  mortgagees  could  not  be  displaced  by  any  subsequent 
agreement  to  which  they  were  not  parties. 

Same— Loan  to  Pay  Interest  on  Mortgage  Coupons— Lender's  Right 
to  Preference  over  Mortgage.* — That  money  was  borrowed  to  pay 
interest  on  matured  railroad  mortgage  coupons  is  no  ground  for  giving 
the  lender  a  preference  over  the  mortgage ;  and  this,  though  the  loan 
was  necessitated  in  part  by  the  application  of  current  income  to  the 
payment  of  the  purchase  money  for  locomotives  which  became  subject 
to  the  mortgage  under  an  after-acquired  property  clause. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  Northern  District  of  Ohio. 

The  appellant  is  a  creditor  of  the  Toledo,  St.  Louis  & 
Kansas  Citv  Railroad  Company,  holding  six  notes,  for 
$10,000  each,  which  matured  in  May  and  June,  1893,  and 
are  renewals  of  notes  originally  made  January  6,  1S92,  payable 
to  the  order  of  S.  H.  Kneeland,  and  indorsed  by  him.  The 
railroad  company  became  insolvent,  and  in  May,  1893,  a  re- 
ceiver was  appointed  by  the  court  below,  upon  a  bill  filed  by 
general  creditors.  Subsequently,  and  in  December,  1893, 
the  trustees,  under  a  mortgage  securing  an  issue  of  bonds,  filed 
their  foreclosure  bill  in  the  same  court.  The  two  bills  were 
consolidated  under  the  title  of  the  latter,  and  the  receivership 
extended  to  both  suits.  This  intervening  petition  was  filed 
October,  1893,  in  the  original  case.  The  intervener,  now 
the  appellant,  claimed  preference  in  the  payment  of  its 
demands  upon  two  grounds:  First,  as  the  assignee  of  the 
legal  title  to  10  locomotives,  then  in  the  possession  of  the 
receiver;  second,  because  the  notes  were  given  for  money 
loaned  the  company  to  aid  it  in  paying  maturing  interest  upon 
its  mortgage  bonds,  thus  preventing  default.  The  petition 
was  referred  to  Irvin  Belford,  as  special  master,  to  report 
upon  the  facts  and  law.  The  master,  in  a  very  able  report, 
denied  to  petitioner  any  lien  upon  the  locomotive  engines 
superior  to  that  of  the  mortgage  bondholders,  and  any  pref- 
erence over  the  bondholders,  either  in  the  income  of  the  re- 
ceivership or  the  corpus  of  the  mortgaged  property.  This 
report  was  excepted  to  by  the  appellant,  which  exceptions  on 
final  hearings  were  overruled,  the  report  confirmed,  and  a 
decree  entered  denying  all  preference  to  the  intervener. 
From  this  decree  this  appeal  has  been  taken. 

E.  D.  Potter  and  Thomas  Emery,  for  appellant. 
Edwin  T.   Rice,  Jr.    (E.   C.   Henderson,   of    counsel),  for 
appellee. 

*See  generally,  preceding  case,  and  foot-note. 
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Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  claim  to  a  lien  superior  to  the  lien  of  the  mortgage 
bonds  upon  the  locomotive  engines  is  not  well  founded.  The 
Rhode  Island  Locomotive  Works  sold  to  the  railroad  company 
in  June,  1891,10  locomotives,  for  the  consideration  of  $89,500. 
Of  this,  $17,900  was  paid  in  cash  upon  delivery.  For  the 
remainder,  12  obligations,  called  "lease  warrants/ '  were 
executed,  each  for  $5,966,  which  matured  at  monthly  intervals, 
up  to  June  13,  1892.  The  instrument  evidencing  this  trans- 
action was  in  the  form  of  a  lease;  the  payments  made,  and  to 
be  made,  being  called  "rentals."  The  legal  title  remained 
in  the  so-called  "lessor."  The  contract  provided  that  "the 
lessee  may,  at  its  option,  at  any  time  within  one  month  after 
the  maturity  and  payment  of  said  last  lease  warrant,  purchase 
said  locomotives  at  the  price  of  one  dollar,  and,  upon  payment 
of  said  sum  to  it,  the  lessor  shall  thereupon,  by  a  bill  of  sale, 
convey  said  locomotives  to  said  lessee."  Eleven  of  these 
"lease  warrants"  were  paid  prior  to  June,  1892.  The 
twelfth  and  last  was  by  agreement  extended  to  November  13, 
1892.  In  June,  1892,  S.  H.  Kneeland,  largely  interested  as  a 
stockholder  in  the  railroad  company,  undertook,  at  the  in- 
stance of  the  company,  to  raise  a  loan  of  $60,000  to  aid  it  in 
meeting  interest  upon  its  mortgage  bonds.  Passing  over 
much  that  is  immaterial,  the  master  reported  that  he  accom- 
plished this  by  having  executed  to  him  the  10  notes,  each  for 
$10,000,  which  were  the  originals  of  those  in  suit.  Kneeland 
then  induced  the  Rhode  Island  Locomotive  Works  to  execute 
an  assignment  in  blank  of  the  above-mentioned  lease  contract, 
by  which  it  assigned  "all  its  right,  title,  interest,  and  property 
in  and  to  said  locomotives,  and  in  and  to  all  of  its  rights  and 
authority  under  said  agreement,  subject,  however,  to  said  out- 
standing lease  warrant  maturing  November  13,  1892,  and  to 
all  securities  and  remedies  under  said  contract  of  June  5, 

1891,  so  far  as  the  same  may  be  necessary  for  the  collection 
of  said  lease  warrant."     This  assignment  is  dated  June  6, 

1892,  and  at  the  foot  thereof  the  railroad  company  executed 
an  assent .  thereto.  At  this  time  the  master  reports  that 
Kneeland  was  personally  indebted  to  C.  P.  Huntington  in  an 
unknown  amount,  for  the  payment  of  which  Huntington  held 
$36,000  of  the  first  mortgage  bonds  of  the  railroad  company, 
and  $500,000  in  the  common  stock  of  the  company,  owned  by 
Kneeland,  and  pledged  by  him  to  Huntington  to  secure  a  per- 
sonal debt.  The  railroad  company  delivered  to  Kneeland  the 
blank  assignment  above  mentioned,  together  with  its  six  notes 
above  described,  and  authorized  him  to  use  them  in  procuring 
for  the  company  the  sum  of  $60,000,  to  be  applied  in  the  pay- 
ment of  interest  on  bonds  then  due.  Huntington  then  ex- 
changed the  stocks  and  bonds  so  held  by  him  for  the  said 
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notes  and  the  assignment  of  the  so-called  "lease  contract" 
with  the  Rhode  Island  Locomotive  Works,  with  the  under- 
standing that  Kneeland  would  use  the  securities  surrendered 
to  him  in  raising  the  money  needed  by  the  company.  Knee- 
land  did  this,  and  paid  into  the  credit  of  the  company  $60,000, 
which  was  used,  with  other  funds  of  the  company,  in  paying 
interest  coupons  maturing  June  1,  1892.  The  blank  in  the 
assignment  of  the  lease  contract  was  filled  in  with  the  name 
of  the  intervener  and  the  notes  of  the  company  indorsed  to 
it.  This  was  done  through  direction  of  Huntington,  under 
'some  unexplained  plan,  but  all  parties  have  treated  the  inter- 
vener as  standing  in  all  respects  in  the  shoes  of  Huntington. 
At  the  time  of  the  purchase  of  the  locomotives  from  the  Rhode 
Island  Locomotive  Works,  and  at  the  time  of  the  assignment 
of  the  contract  under  which  they  were  obtained,  the  entire 
property  of  the  railroad  company  was  under  the  recorded 
mortgage  herein  being  foreclosed.  This  mortgage  contained 
a  full  and  sweeping  after-acquired  property  clause,  covering 
all  future  acquisition  of  locomotives  or  other  equipment.  The 
master  reports  that  neither  the  trustees  in  that  mortgage,  nor 
the  holders  of  the  bonds  secured  thereby,  were  parties  to  this 
scheme  for  raising  money  to  pav  interest,  or  had  any  knowl- 
edge of  it.  Pending  this  intervention,  the  last  of  the  "lease 
warrants"  was  paid  off  by  the  receiver  herein,  under  direction 
of  the  court,  and  thereupon  a  bill  of  sale  was  executed  by  the 
Rhode  Island  Locomotive  Works  to  the  railroad  company. 
It  is  too  obvious  for  discussion  that  the  arrangement  under 
which  the  railroad  company  acquired  the  10  locomotives  in 
question  was  no  ordinary  letting  of  property  for  a  fixed  rental, 
and  that  no  such  thing  was  really  contemplated,  and  that  the 
retention  of  title  was  intended  as  a  mere  mode  of  securing  the 
payment  of  the  purchase  price.  The  real  character  of  such 
transactions  has  been  often  the  subject  of  judicial  construction, 
and  their  rank  in  relation  to  the  claim  of  creditors  considered 
with  reference  to  the  registry  laws  of  the  states  within  which 
the  property  is  situated.  Hervey  v.  Locomotive  Works,  93 
U.  S.  664,  23  L.  Ed.  1003;  Heryford  v.  Davis,  102  U.  S.  235, 
26  L.  Ed.  160;  McGourkey  v.  Railroad  Co.,  146  U.  S.  536, 
13  Sup.  Ct.  170,  36  L.  Ed.  1079.  The  real  transaction  was 
a  bargain  and  sale,  the  title  being  retained  as  security  for  the 
purchase  money.  Being  property  susceptible  of  separate 
ownership  and  separate  liens,  it  passed  under  the  after- 
acquired  property  clause  of  the  existing  mortgage,  subject  to 
the  lien  of  the  vendor;  the  existing  mortgagees  not  being 
purchasers  for  value  in  respect  of  such  after-acquired  property. 
Harris  v.  Bridge  Co.,  33  C.  C.  A.  69,  90  Fed.  322;  U.  S.  v. 
New  Orleans  R.  R.,  12  Wall.  362,  20  L.  Ed.  434;  Myer  v. 
Car  Co.,  102  U.  S.  1,  26  L.  Ed.  59;  Fosdick  v.  Car  Co.,  99 
U.  S.  256,  25  L.  Ed.  339;  Kneeland  v.  Trust  Co.,  136  U.  S. 
89,   95,    10  Sup.    Ct.   950,   34  L.     Ed.    379.     The  lien  thus 
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acquired  by  the  mortgagees  could  not  be  displaced  by  any 
subsequent  agreement  to  which  they  were  not  parties.  Evans 
v.  Kister,  35  C.  C.  A.  28,  92  Fed.  828.  It  follows  that  the 
assignment  of  the  so-called  "lease  contract"  was  unavailing, 
as  against  the  antecedent  mortgage  lien. 

2.  That  the  money  was  borrowed  to  pay  interest  upon 
matured  mortgage  coupons  is  no  ground  for  giving  a  prefer- 
ence over  such  mortgagees.  In  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  v.  Texas  Cent.  R.  Co.,  137  U.  S.  171,  196,  11  Sup.  Ct.  6if 
34  L.  Ed.  625,  the  court,  speaking  by  Chief  Justice  Fuller, 
said: 

"But  if  the  advances  could  therefore  be  treated  as  having 
been  specifically  procured  for,  or  specifically  applied  to,  the 
payment  of  interest  as  such  (although  there  is  no  evidence  to 
that  effect),  still  such  payment  would  afford  no  basis  for  the 
assertion  of  a  preference  as  against  the  bondholders.  So  far 
as  disclosed,  the  interest  coupons  were  paid,  not  purchased 
(Ketchum  v.  Duncan,  96  U.  S.  659,  24  L.  Ed.  868;  Wood  v. 
Safe-Deposit  Co.,  128  U.  S.  416,  9  Sup.  Ct.  131,  32  L.  Ed. 
472),  and  cannot  be  set  up  as  outstanding;  and  the  contention 
is  wholly  inadmissible  that  the  bondholders,  because  they 
received  what  was  due  them,  should  be  held  to  have  assented 
to  the  running  of  the  road  at  the  risk  of  returning  the  money 
thus  paid,  if  the  company,  by  reason  of  unrealized  expecta- 
tions on  the  part  of  those  who  made  the  advances,  should 
ultimately  turn  out  to  be  insolvent,  and  unable  to  go  on.  By 
the  payment  of  interest,  the  interposition  of  the  bondholders 
was  averted.  They  could  not  take  possession  of  the  property, 
and  should  not  be  charged  with  the  responsibility  of  its  opera- 
tion.1; 

This  case  has  not  been  overruled  or  shaken  by  any  subse- 
quent decision  of  which  we  are  aware. 

That  the  necessity  for  borrowing  money  to  pay  interest  was 
in  part  a  consequence  of  the  application  of  current  income  to 
the  payment  of  the  purchase  money  for  the  locomotives 
bought  from  the  Rhode  Island  Locomotive  Works  does  not 
strike  us  as  raising  an  equity  superior  to  that  of  the  mortgagees 
in  favor  of  one  who  loaned  money  for  the  specific  purpose  of 
paying  interest.  The  interest  coupons  were  paid  by  the  appli- 
cation of  the  borrowed  money,  and  no  right  of  subrogation  to 
the  lien  of  the  coupon  exists.  The  money  was  not  used  in 
paying  off  the  vendor's  lien  upon  the  locomotives,  and  hence 
there  can  be  no  possible  subrogation  to  that  lien. 

If  a  lender  of  money,  for  the  express  purpose  of  paying  the 
current  operating  expenses  of  a  railroad,  and  thereby  keeping 
it  a  going  concern,  does  not  bring  himself  within  the  class  of 
creditors  entitled  to  a  preference  over  an  existing  mortgage 
debt,  as  was  expressly  decided  in  Morgan's  L.  &  T.  R  &  S.  S. 
Co.  v.  Texas  Cent.  R.  Co.,  it  is  difficult  to  see  the  higher 
equity  of  one  who  lends  money  to  pay  mortgage  interest  to 
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prevent  foreclosure  over  those  who  were  thereby  prevented 
from  asserting  the  lien  of  their  mortgage.  Why  mortgagees, 
who  received  thereby  only  what  was  due  them,  should  now 
be  required  to  pay  back  the  money  thus  paid  them  to  those 
who  loaned  the  money  to  the  railroad  company  for  that  very 
purpose,  is  not  comprehensible.  The  decree  was  right,  and 
must  be  affirmed. 


Carter  v.  Boston  &  A.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Dec.  8,  /</00.) 

[58  N.  E.  Rep.  694.] 

Negligence — Evidence— Burden  of  Proof— Directing  Verdict.* — Plain- 
tiff went  to  defendant's  freight  house  as  a  volunteer  to  assist  another 
who  wished  to  ship  some  freight  on  the  22d  of  February,  on  which  day 
no  freight  was  being  received,  though  plaintiff  did  not  know  it.  He 
took  hold  of  a  chain  by  which  the  door  was  locked,  and  shook  and  rat- 
tled it,  to  see  if  he  could  not  get  in,  when,  as  he  turned  away,  a  large 
piece  of  iron  leaning  against  the  building,  and  which  had  stood  there 
since  November,  fell  on  him.  There  was  no  other  evidence  of  defend- 
ant's negligence.  Held  proper  to  direct  a  verdict  for  defendant,  since 
the  mere  fact  that  defendant  placed  the  iron  on  the  platform,  leaning 
against  the  building,  and  that  it  fell,  did  not  show  negligence  on  its 
part,  and  therefore  the  burden  of  showing  negligence  was  on  plaintiff. 

Exceptions  from  superior  court,  Worcester  county ;  Francis 
A.  Gaskill,  Judge. 

Action  by  William  Y.  Carter  against  the  Boston  &  Albany 
Railroad  Company  to  recover  for  injuries.  From  a  judgment 
for  defendant,  plaintiff  brings  exceptions.     Overruled. 

J.  R.  Kane,  for  plaintiff. 

F.  P.  Goulding  and  W.  C.  Mellish,  for  defendant. 

MORTON,  J.  A  comrade  of  the  plaintiff  had  occasion  to 
go  to  the  defendant's  freight  house  in  Spencer  from  his  father's 
store  to  carry  some  crates  of  eggs  for  shipment  by  the  defend- 
ant's road.  The  plaintiff  went  with  him  as  a  volunteer  to 
assist  him.  The  freight-house  door  was  locked,  and  no  freight 
was  being  received  on  that  day,  though  the  plaintiff  did  not 
know  this.  The  plaintiff  took  hold  of  the  chain  with  which 
the  door  was  locked,  and  shook  and  rattled  it,  for  the  purpose 
of  seeing  if  he  could  not  get  in.  As  he  turned  away,  a  piece 
of  iron  weighing  about  700  pounds,  which  stood  on  the  plat- 
form, nearly  upright,  leaning  against  the  side  of  the  house, 
fell  on  him,  causing  the  injuries  complained  of.  The  acci- 
dent happened  on  February  22,  1899,  and  the  piece  of  iron  had 
stood  there  since  November  1  ith  preceding.  This  action  is 
to  recover  for  the  injuries  thus  sustained.     The  presiding  jus- 

*As  to  the  liability  for  injuries  to  persons  who  are  neither  passengers 
nor  railway  employees,  resulting  from  unsafe  station  and  depot  prem- 
ises, see  Cincinnati,  H.  &  D.  R.  Co.  v.  Aller,  ante,  304,  and  extensive 
note,  309  et  seq. 
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tice  directed  a  verdict  for  the  defendant,  and  the  case  is  here 
on  the  plaintiff's  exceptions.  We  think  that  the  ruling  was 
right.  Assuming,  without  deciding,  that  the  plaintiff  was  on 
the  defendant's  premises  under  such  circumstances  as  to 
entitle  him  to  protection  from  defendant's  negligence,  and 
assuming,  also  without  deciding,  that  the  fact  that  it  was  a 
legal  holiday  made  no  difference  to  the  defendant's  duty  in 
that  regard,  the  plaintiff  was  bound  to  show  by  a  fair  pre- 
ponderance of  the  evidence  that  the  accident  was  due  to  the 
defendant's  negligence.  The  mere  fact  that  the  piece  of  iron 
was  placed  by  the  defendant  on  the  platform,  leaning  against 
the  side  of  the  house,  was  not  of  itself  evidence  of  negligence. 
The  defendant  had  a  right  to  place  it  there ;  and  according  to 
the  undisputed  testimony  it  had  stood  there  securely  since 
early  in  the  preceding  November.  There  were  marks  on  the 
platform  and  the  side  of  the  building  showing  where  it  had 
stood,  and  that  it  was  placed  in  a  secure  position  originally. 
The  only  circumstance  tending  to  show  negligence  on  the 
defendant's  part  is  the  fact,  if  it  was  a  fact,  that  the  iron  fell 
in  consequence  of  some  slight  and  inadvertent  touch  or  push 
on  the  plaintiff' 9  part.  But  whether  that  was  so,  and  what  the 
immediate  cause  of  the  fall  was.  is  wholly  a  matter  of  con- 
jecture. The  case  is  not  one,  we  think,  where,  in  the  absence 
of  explanation  by  the  defendant,  proof  of  the  accident  fur- 
nishes evidence  of  negligence  on  its  part.  In  view  of  the  size 
and  weight  of  the  piece  of  iron,  and  of  the  fact  that  it  had 
stood  securely  in  the  same  position  since  the  previous 
November,  the  improbability  of  its  fall  having  been  occa- 
sioned by  a  slight  and  inadvertent  touch  or  push  on  the  part 
of  the  plaintiff  was  so  great  as  to  render  it  purelv  conjectural 
whether  the  fall  could  have  been  caused  in  that  manner.  We 
have  not  considered  whether  the  plaintiff  was  anything  more 
than  a  mere  trespasser.     Exceptions  overruled. 


Chattanooga,  R.  &  S.  Ry.  Co.  v.  Downs. 

{Circuit  Court  of  Appeals*  Sixth  Circuit*  February  12,  /$»/.) 

[106  Fed.  Rep.  641.] 

Accident  to  Person  on  Track — Ordinary  Care.* — A  person  who,  with- 
out loojcing  for  trains,  steps  directly  in  front  of  an  approaching  engine, 
from  the  platform  of  an  express  company's  building,  erected  by  per- 
mission of  the  railroad  company  on  its  grounds,  and  near  its  depot,  and 
which  he  had  visited  for  express  packages,  is,  as  a  matter  of  law,  guilty 
of  want  of  ordinary  care,  which,  under  Code  Ga.  §§  2972,  3034,  prevents 
his  recovery  for  his  injury  from  the  railroad  company  ;  he  not  being 
within  the  rule  that  makes  the  question  of  negligence  of  a  passenger 
going  to  and  from  the  depot  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

•See  preceding  case,  and  foot-note. 
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This  was  an  action  to  recover  for  an  injury  happening  to 
the  plaintiff  at  Lytle  Post  Office,  near  Battlefield,  Ga.,  a 
station  on  the  Chattanooga,  Rome  &  Southern  Railway.  The 
injury  was  received  under  the  following  circumstances: 
Some  distance  south  of  the  passenger  depot  at  this  point, 
variously  stated  at  from  60  to  600  feet,  the  Southern  Express 
Company,  by  permission  of  the  railroad  company,  had 
erected  a  building  for  the  reception  and  delivery  of  ex- 
press packages.  The  main  line  of  the  railroad  runs  in 
front  and  west  of  this  building.  In  the  rear  of  the  build- 
ing is  a  side  track.  On  the  west  front  of  the  express 
company's  building,  and  across  the  main  track,  was  a  road 
in  common  and  general  use  at  the  time,  and  upon  which  ex- 
press wagons  were  in  the  habit  of  stopping  in  delivering  and 
receiving  the  packages  which  were  taken  to  and  fro  across  the 
track.  The  platform  on  the  west  of  the  express  company's 
building  is  a  little  over  7  feet  wide,  and  about  3  feet  and  4 
inches  from  the  track.  The  plaintiff,  for  the  purpose  of  get- 
ting some  express  packages  which  were  to  be  delivered  at  a 
restaurant  near  by,  maintained  near  a  camp  of  soldiers  which 
was  there  at  the  time,  visited  the  office,  entered  the  same, 
and,  upon  inquiry,  learned  that  certain  express  packages  were 
there.  For  the  purpose  of  giving  notice  to  a  driver  across 
the  track  to  deliver  certain  of  the  packages  at  the  restaurant, 
for  which  they  were  intended,  the  plaintiff  came  out  upon 
this  platform,  stepped  down  on  the  main  track,  and  was  almost 
immediately  struck  by  an  engine  running  backward  from  the 
south,  past  the  express  office,  towards  the  passenger  depot. 
The  jury,  by  their  verdict,  having  found  the  allegations  of 
negligence  of  the  railway  company  to  be  true,  it  may  be  taken 
as  settled,  for  the  present  purpose,  that  the  servants  of  the 
railroad  company  in  charge  of  this  engine  were  guilty  of  neg- 
ligence in  not  giving  warning  of  the  approach  of  the  train  by 
a  sufficient  or  proper  signal.  The  testimony  also  shows  that 
the  approaching  train  from  the  south,  for  a  considerable  dis- 
tance, might  have  been  seen  by  the  plaintiff,  had  he  looked 
in  that  direction  before  stepping  upon  the  track. 

E.  Watkins,  for  plaintiff  in  error. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

DAY,  Circuit  Judge,  after  stating  the  foregoing  facts, 
delivered  the  opinion  of  the  court. 

Under  these  circumstances,  the  question  we  deem  it  nec- 
essary to  consider  is,  was  the  plaintiff,  as  a  matter  of  law, 
guilty  of  a  want  of  the  exercise  of  ordinary  care  in  stepping 
upon  the  track  when  the  train  must  have  been  in  plain  view? 
The  accident  happened  in  the  state  of  Georgia,  and  the  stat- 
utes of  that  state  are  controlling.  Numerous  decisions  have 
been  made  upon  sections  2972  and  3034  of  the  Georgia  Code, 
regulating  this  matter.  This  court  had  occasion  in  the  case  of 
Railway  Co.  v.  Coggins,  88  Fed.  455,  32  C.  C.  A.  1,  to  con- 
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sider  them.     Speaking  by  Judge  Taft,  the  court  said  of  those 
sections  of  the  law : 

"Sections  2972  and  3034,  when  read  together,  introduced  a 
variation  from  the  common  law  in  one  respect  only.  They 
declare  first  that  a  plaintiff  shall  not  recover  when  the  acci- 
dent is  caused  by  his  own  negligence.  Thev  further  declare 
that,  even  if  the  defendant  was  negligent  in  such  a  way  as 
to  cause  the  injury,  the  plaintiff  shall  not  recover,  if,  with  the 
defendant's  negligence  as  an  existing  condition  of  the  situa- 
tion, he  could  have  avoided  its  consequences  by  ordinary  care. 
So  far  these  rules  are  the  same  as  those  established  at  the 
common  law.  Coasting  Co.  v.  Tolson,  139  U.  S.  556,  11 
Sup.  Ct.  653,  35  L.  Ed.  270.  Finally,  however,  they  provide 
that,  when  the  negligence  of  both  parties  is  concurrent  and 
contributes  to  the  injury,  then  the  plaintiff  shall  not,  as  at 
common  law,  be  barred  entirely,  but  may  recover  damages 
reduced  below  full  compensation  for  the  injury  by  an  amount 
proportioned  to  the  amount  of  the  default  attributable  to  him. 
The  decisions  of  the  Georgia  court  in  construing  these  sec- 
tions have  not  always  been  as  clear  and  as  intelligible  as  might 
be  desired,  but  the  foregoing  coincides  with  the  construc- 
tion which  has  been  put  upon  them  by  that  court  in  the  latest 
and  earliest  cases  which  have  been  called  to  our  attention. 
Railroad  Co.  v.  Luckle,  87  Ga.  6,  13  S.  E.  105;  Railroad  Co. 
v.  Johnson,  38  Ga.  409,  433- M 

This  construction  of  the  Georgia  statute  seems  in  harmony 
with  subsequent  decisions  in  that  state  to  which  we  have 
been  cited,  and  was  practically  the  view  of  the  law  taken  by 
the  learned  judge  who  tried  this  case  upon  the  circuit.  While 
the  Georgia  statute  permits  a  recovery  in  case  of  concurrent 
negligence,  notwithstanding  the  negligence  of  plaintiff  con- 
tributes in  some  degree,  the  damages  being  apportioned  in 
consequence  thereof,  it  nevertheless  provides  that,  assuming 
the  negligence  of  defendant  to  be  established,  plaintiff  may 
not  recover,  if  by  the  exercise  of  ordinary  care  on  his  part 
the  injury  might  have  been  avoided.  The  learned  judge  at 
the  trial  left  the  question  whether  such  ordinary  care  would 
have  avoided  the  injury  to  the  jury.  The  motion  for  a 
peremptory  instruction  in  favor  of  defendant  raises  the  ques- 
tion, was  the  negligence  of  the  plaintiff  so  palpable  that  the 
court  should  have  said  to  the  jury,  notwithstanding  the  negli- 
gence of  the  defendant,  that  the  injury  might  have  been 
avoided  had  the  plaintiff  exercised  ordinary  care  under  the 
circumstances?  The  general  rule  is  that  questions  of  neg- 
ligence and  contributory  negligence  are  questions  of  fact  to 
be  passed  upon  by  the  iury,  yet,  when  the  indisputable  evi- 
dence is  so  conclusive  that  a  court  would  be  compelled  to  set 
aside  a  verdict  rendered  upon  it,  the  judge  is  justified  in 
withdrawing  the  case  from  the  iury.  Elliott  v.  Railway  Co., 
150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068.  It  is  also  a 
general  rule  that  one  who  goes  upon  a  railway  track  without 
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looking  to  see  whether  a  train  is  coming,  under  circumstances 
which  demonstrate  that  he  must  have  seen  the  train  had  he 
looked,  is  guilty  of  such  contributory  negligence  as  will  pre- 
vent a  recovery.  An  apparent  exception  to  this  rule  has  been 
established  in  favor  of  passengers  while  going  to  and  from 
trains  at  a  station,  and  in  crossing  tracks  coming  or  departing 
from  the  train.  This  doctrine  was  established  by  the  supreme 
court  of  the  United  States  in  the  case  of  Warner  v.  Railway 
Co.,  168  U.  S.  33Q,  18  Sup.  Ct.  68,  42  L.  Ed.  491.  In  that 
case  a  passenger  undertaking  to  reach  his  train  by  crossing  the 
track  intervening  between  the  train  and  the  station  was  sud- 
denly run  down  by  another  passenger  train  of  the  company, 
approaching  at  a  high  rate  of  speed.  In  that  case  the  supreme 
court  reached  the  conclusion  that  a  passenger  thus  under- 
taking to  reach  a  train,  acting  upon  the  implied  invitation  of 
the  company  to  passengers  to  follow  along  the  best  course 
practicable  in  crossing  the  intervening  track,  while  not 
absolved  from  using  caution  to  avoid  danger,  might  never- 
theless assume  that  the  railroad  company,  in  holding  out  such 
invitation  to  board  the  train,  had  not  so  arranged  its  business 
as  to  expose  the  passenger  to  danger  of  life  and  limb  unless  he 
exercised  the  highest  degree  of  caution ;  and  it  was  held  proper 
to  submit  the  question  of  negligence  to  the  jury,  notwith- 
standing the  passenger  might  have  seen  the  approaching 
train  had  he  looked.  This  doctrine  in  respect  to  passengers 
was  stated  in  the  case  of  Railway  Co.  v.  Coggins,  above  cited, 
and  in  the  later  cases  of  Graven  v.  MacLeod,  Q2  Fed.  846, 
35  C.  C.  A.  47,  and  Railway  Co.  v.  King,  99  Fed.  251,  40  C. 
C.  A.  432,  49  L.  R.  A.  102.  The  later  cases  were  decided 
upon  the  authority  of  the  supreme  court  in  the  case  of  Warner 
v.  Railway  Co.,  supra.  In  the  Graven  and  King  Cases  it  was 
held  that  passengers  crossing  the  tracks  to  take  or  leave  their 
trains,  without  looking  or  listening,  were  not  necessarily 
guilty  of  contributory  negligence,  but  it  is  a  question  for  the 
jury  to  decide,  under  all  the  circumstances,  whether  such 
conduct  amounts  to  due  care.  In  this  connection  the  jury 
may  consider  that  the  passenger  may  assume  that  the  railway 
company  will  not  so  arrange  its  business  as  to  run  a  train 
upon  the  passenger  while  exercising  the  right  to  come  and 
go  from  one  of  the  company's  trains  at  a  regular  stopping 
place.  The  learned  judge  in  the  court  below  was  of  the  opin- 
ion that  the  doctrine  in  the  Graven  Case  as  to  contributory 
negligence  of  a  passenger  applied  to  the  present  case,  and  in 
that  view  left  the  question  to  the  jury.  We  find  no  case  ex- 
tending the  doctrine  laid  down  for  passengers  to  circumstances 
similar  to  those  under  consideration.  The  passenger,  in  tak- 
ing or  leaving  a  train  at  a  place  provided  by  the  company  for 
that  purpose,  may  well  be  off  his  guard  in  a  situation  which 
gives  him  the  right  to  believe  that  the  company  will  not  sud- 
denly run  another  train  upon  the  track  to  be  crossed  by  him 
in  the  exercise  of  his  right  to  come  and  go,  and  such  circum- 


Am  &  Eng  ACCIDENT  ON  TRACK  497 

RCas 

Chattanooga,  etc.,  Ry.  Co.  v.  Downs 

stances  are  necessarily  calculated  to  make  a  passenger  less 
watchful  than  he  would  be  at  a  place  where  this  implied  invita- 
tion had  not  been  extended  to  him.     The  implied  invitation, 
with  the  resulting  assurance  of  safety,    is  the  basis  of  the 
doctrine  exempting  passengers  from  the  high  degree  of  care 
required  of  others.     In  the  present  case  the  railroad  company, 
in  permitting:  the  express  company  to  erect  this  building  upon 
its  premises,  near  its  track,  is  chargeable  with  knowledge  that 
across  this  track  people  were  in  the  habit  of  coming  and  going 
to  receive  express  packages,  and  must  be  held  to  have  impliedly 
licensed  the  use  of  its  track  for  that  purpose,  and  to  thereby 
have  obligated  itself  to  a  reasonable  degree  of  care  to  avoid 
injury  to  persons  in  the  exercise  of  this  privilege.     In  front  of 
the  express  office  trains  were  accustomed  to  pass  and  repass 
with  considerable  frequency.     Undoubtedly  trains  which  had 
express  matter  to  deliver  stopped  at  this  office.     It  was  not, 
however,  a  depot  of  the  company.     It  was  not  a  place  where 
passengers  were  accustomed  to  come  and  go.     It  was  not  a 
place  where  a  person  dealing  with  the  company  stood  in  the 
relation  of  a  passenger,  with  the  consequent  protection  which 
the  law  extends  to  one  in  that  situation.     The  plaintiff  must 
have  known  that  trains  frequently  passed  this  building  with- 
out stopping.     He  had  a  full  view  of  the  track  in  the  direction 
from  which  the  train  was  approaching.     We  are  unwilling  to 
extend  the  doctrine  in  favor  of  one  who  sustains  the  relation 
of  a  passenger,  beyond  the  reason  which  justifies  it,  to  the 
circumstances  of  a  case  like  this.     When  upon  the  platform  of 
the  express  office,  the  plaintiff  was  in  a  place  of  safety.     Had 
he  used  his  senses,  he  certainly  could  have  seen  the  approach- 
ing train.     He  had  no  reason  to  believe,  as  a  passenger  has, 
that  no  trains  will  be  run  upon  this  track  while  he  is  using  it 
as  a  crossing  place.     It  is  this    belief,   as  we  have  said, 
engendered  in  the  mind  of  a  passenger  by  the  situation  created 
bv  the  company,  which  excuses  the  highest  degree  of  care  on 
his  part.     There  can  be  but  one  inference  from  the  testimony, 
which  is  that  the  plaintiff  stepped  upon  the  track  without 
looking  for  coming  trains  or  heeding  the  impending  danger. 
He  is  not  to  be  blamed,  when  suddenly  confronted  by  the 
engine,  for  attempting  to  get  back  upon  the  platform.     What 
seems  to  us  palpable  negligence  on  his  part  is  leaving  the 
place  of  safety  on  the  platform  and  stepping  directly  in  front 
of  the  approaching  engine,  without  taking  the  precaution  of 
looking  to  see  whether  he  might  safely  do  so.     Unless  the 
doctrine  of  the  passenger  cases  is  to  be  extended  to  this  situa- 
tion, it  is  needless  to  say  that  such  conduct  is  such  manifest 
want  of  ordinary  care  that  there  can  be  no  recovery,  notwith- 
standing the  negligence  of  the  defendant  in  running  trains 
without  signal  or  warning.     Under  the  Georgia  statute,  if  the 
exercise  of  ordinary  care  would  have  avoided  the  consequences 
of  the  defendant's  negligence,  there  can  be  no  recovery.     We 

2t  (N  s)  A  &  E  K  Cas— 32 
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think  the  testimony  disclosed  such  a  situation,  and  that  the 
learned  judge  should  have  instructed  the  jury  to  return  a  ver- 
dict for  the  defendant.  Failing  to  do  so,  we  think  there  is 
error,  for  which  the  judgment  must  be  reversed  and  the  cause 
remanded. 


St.  Louis  S.  W.  Ry.  Co.  v.  Gans  etaL 

(Supreme  Court  of Arkansas ,  April  20 %  /go/.) 

[62  S.  W.  Rep.  738.] 

Transportation  of  Liquors — Seizure  and  Destruction  Thereof— Liabil- 
ity of  Carrier.*— Under  Act  Feb.  13,  1899,  §§  1,  3,  authorizing  the  seiz- 
ure and  destruction  of  any  intoxicating  liquors* shipped  into  any  pro- 
hibition district  for  the  purpose  of  sale,  and  providing  that  such  seizure 
and  destruction  shall  be  a  good  defense  to  an  action  against  any  officer 
or  other  person  to  recover  for  such  liquors,  a  seizure  and  destruction  of 
liquor  shipped  from  a  point  within  the  state  to  a  prohibited  district  is  a 
defense  to  an  action  against  the  carrier  for  the  conversion  thereof. 

Appeal  from  circuit  court,  Jefferson  county;  Antonio  B. 
Grace,  Judge. 

Action  of  conversion  by  M.  Gans  &  Co.  against  the  St. 
Louis  Southwestern  Railway  Company.  From  a  judgment 
in  favor  of  plaintiffs,  defendant  appeals.     Reversed. 

The  complaint  charged  that  the  appellees  were  merchants 
at  Pine  Bluff,  Ark.,  and  that  the  appellant  railroad  company 
was  a  common  carrier  operating  between  the  city  of  Pine 
Bluff,  in  Jefferson  county,  and  Jonesboro,  in  Craighead 
county,  Ark.  "On  June  19,  1899,  the  plaintiffs  delivered  to 
the  defendant  and  the  defendant  received  from  plaintiffs  at 
Pine  Bluff,  Ark. ,  two  casks  containing  300  pints  of  whisky  in 
300  one-pint  bottles,  each  bottle  of  liquor  being  of  the  value  of 
25  cents,  consigned  to  Will  Scott  at  Jonesboro,  Ark.,  to  be  by 
defendant  transported  from  said  Pine  Bluff  to  Jonesboro, 
and  there  delivered  to  said  Will  Scott.  The  defendant,  in 
violation  of  its  duties  as  a  common  carrier,  did  not  deliver 
the  said  whisky,  nor  any  part  thereof,  to  the  said  consignee 
thereof,  Will  Scott,  but  has  converted  the  same  to  his  own  use 
and  benefit.  That  by  reason  of  defendant's  wrongful  conduct 
and  disregard  of  its  duty  as  a  common  carrier  plaintiffs  have 
been  damaged  in  their  personal  property  in  the  sum  of  $80. 
Wherefore  the  plaintiffs  pray  judgment  for  $80."  Defendant 
demurred  to  the  complaint  because  the  complaint  did  not 
state  a  cause  of  action  within  the  jurisdiction  of  the  circuit 
court.  The  court  overruled  the  demurrer,  and  defendant, 
having  excepted,  filed  an  answer  denying  "that  it  converted 
to  its  own  use,  or  by  any  act  of  the  defendant  deprived  the 
plaintiffs  of,  the  property  described  in  the  complaint,  or  caused 
plaintiffs  any  damage  whatever,  in  their  property  or  other- 
wise/ '  The  defendant,  for  further  answer  to  the  complaint, 
stated:  That  on  the  19th  day  of  June,  189Q,  plaintiffs  delivered 

♦See  notes  at  end  of  case. 
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to  the  defendant  at  Pine  Bluff,  Ark.,  two  casks,  containing 
whisky  in  bottles,  consigned  to  Will  Scott  at  Jonesboro,  Ark. 
The  defendant  carried  said  goods  to  Jonesboro,  Ark.,  and  while 
the  same  were  in  the  depot  of  the  defendant,  and  after  the 
same  had  been  offered  to  the  said  Will  Scott,  the  consignee 
thereof,  and  before  they  were  taken  out  of  the  depot  by  said 
Scott,  and  while  in  the  possession  of  the  defendant  in  its 
depot  at  Jonesboro,  a  town  in  which  the  sale  of  such  liquor  is 
prohibited  by  law,  they  were  seized  by  one  D.  C.  Martin, 
marshal  of  the  city  of  Jonesboro,  under  a  search  warrant  issued 
pursuant  to  law  by  A.  E.  Hastings,  mayor  of  the  city  of  Jones- 
boro, on  the  23d  day  of  June,  1899.  That  immediately  upon 
such  seizure  and  taking  of  said  goods  from  the  defendant  the 
defendant  notified  said  Will  Scott  and  the  plaintiffs  of  the 
seizure  of  said  goods  under  said  warrant  by  said  marshal,  and 
protested  against  the  seizure  thereof  by  said  marshal,  but  was 
compelled  to  surrender  the  same  under  said  warrant,  a  copy 
of  which  was  filed  as  Exhibit  A,  and  made  part  of  this  answer. 
That  afterwards,  to  wit,  on  the  28th  day  of  June,  1899,  said 
whisky  was  destroyed  bv  said  D.  C.  Martin,  city  marshal  of 
the  city  of  Jonesboro,  after  notice  to  said  plaintiff,  pursuant 
to  orders  of  the  mayor  of  said  city,  entered  in  accordance  with 
an  act  of  the  general  assembly  approved  February  13,  1899, 
entitled  "An  act  to  suppress  the  illegal  sale  of  liquors  and  to 
destroy  the  same  when  found  in  prohibited  districts,"  said 
liquors  having  been  shipped  into  said  town  of  Jonesboro  to 
be  sold  contrary  to  law.  Defendant,  for  further  answer  to 
the  complaint,  stated  the  plaintiffs  could  not  maintain  the 
action  because  the  whisky  described  in  the  complaint  as 
destroyed  as  aforesaid  was  shipped  by  plaintiffs  into  the  town 
of  Jonesboro,  Ark.,  a  district  in  which  the  sale  of  whisky  was 
at  that  time  prohibited  by  law,  to  be  sold  contrary  to  law. 

Saml.  H.  West  and  J.  M.  &  J.  G.  Taylor,  for  appellant. 
Irving  Reinberger  and  Albert  E.  Ewing,  for  appellees. 

HUGHES,  J.  (after  stating  the  facts).  The  answer  in  this 
case  alleged  by  way  of  defense  that,  after  the  whisky  in  con- 
troversy had  been  offered  to  Will  Scott,  the  consignee,  and 
before  it  was  taken  out  of  the  depot  by  said  Scott,  and  while 
in  the  possession  of  the  defendant  in  its  depot  at  Jonesboro, 
a  town  in  which  the  sale  of  such  liquors  is  prohibited  by  law, 
the  same  was  seized  by  one  D.  C.  Martin,  marshal  of  the 
city  of  Jonesboro,  under  a  search  warrant  issued  pursuant  to 
law  by  A.  E.  Hastings,  mayor  of  the  city  of  Jonesboro,  on 
the  23d  day  of  June,  1899;  that  immediately  upon  the  seizure 
and  taking  of  said  goods  from  the  defendant  the  defendant 
notified  said  Will  Scott  and  the  plaintiffs  of  the  seizure  of 
said  goods  under  said  watrant,  by  said  marshal,  and  protested 
against  the  seizure  thereof  by  said  marshal,  but  was  compelled 
to  surrender  the  same  under  said  warrant,  a  copy  of  which 
was  marked  "Exhibit  A,' '  and  filed  with  said  answer.  That 
afterwards,  to  wit,  on  the  28th  day  of  June,  i8g9,  said  whisky 
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was  destroyed  by  said  D.  C.  Martin,  city  marshal  of  the  city 
of  Jonesboro,  after  notice  to  said  plaintiff,  and  pursuant  to 
the  orders  of  the  mayor  of  the  city  of  Jonesboro.  entered  in 
accordance  with  an  act  of  the  general  assembly  approved 
February  13,  1899,  entitled  "An  act  to  suppress  the  illegal 
sale  of  liquors,  and  to  destroy  the  same  when  found  in  pro- 
hibited districts/'  said  liquors  having  been  shipped  into  said 
town  of  Jonesboro  to  be  sold  contrary  to  law.  Defendant, 
for  further  answer  to  the  complaint,  stated  the  plaintiffs  could 
not  maintain  the  action  because  the  whisky  described  in  the 
complaint  as  destroyed  as  aforesaid  was  shipped  by  plaintiffs 
into  the  town  of  Jonesboro,  Ark.,  a  district  in  which  the  sale 
of  whisky  was  at  that  time  prohibited  by  law,  to  be  sold  con- 
trary to  law. 

The  answer  set  up  a  good  defense  to  the  action.  The  defend- 
ant could  not  lawfully  have  resisted  the  officer,  armed  with 
a  legal  warrant  to  seize  the  property.  The  consignee  and  the 
plaintiffs  having  been  notified  of  the  seizure,  it  was  their  duty 
— at  least  their  privilege — to  appear  and  show,  if  they  could, 
and  desired  to  do  so,  why  the  whisky  should  not  be  destroyed. 
It  was  the  duty  of  the  defendant  to  surrender  the  whisky  to 
the  marshal  under  the  warrant,  and,  if  it  did  so,  the  law  pro- 
tects it.  1  Jag.  Torts,  §§  125,  139.  The  first  and  third  sec- 
tions of  the  "act  to  suppress  the  illegal  sale  of  liquors,  and  to 
destroy  the  same  when  found  in  prohibited  districts,"  pro- 
vide : 

"Section  1.  It  is  hereby  made  and  declared  to  be  the  duty 
of  the  chancellors,  circuit  iudges,  justices  of  the  peace,  mayors 
and  police  judges,  on  information  given  or  on  their  own  knowl- 
edge, or  when  they  have  reasonable  grounds  to  believe  that 
alcohol,  spirituous,  ardent,  vinous,  malt  or  fermented  liquors, 
or  any  compound  or  preparation  thereof  commonlv  called 
tonics,  bitters  or  medicated  liquors  of  any  kind,  are  kept  in 
any  prohibited  district  to  be  sold  contrary  to  law,  or  have 
been  shipped  into  any  prohibited  district  to  be  sold  contrary 
to  the  law,  that  they  issue  a  warrant,  directed  to  some  peace 
officer,  directing  in  such  warrant  a  search  for  such  intoxicating 
liquors,  specifying  in  such  warrant  the  place  to  be  searched,  and 
directing  such  officers  on  finding  any  such  liquors  in  any  pro- 
hibited district  to  publicly  destroy  the  same,  together  with  the 
vessels,  bottles,  jugs  or  kegs  containingsuch  liquors;  provided 
that  any  person  on  whose  premises  or  in  whose  custody  any 
such  liquor  may  be  found  under  warrant  of  this  act,  shall  be 
entitled  to  his  day  in  court  before  said  property  shall  be 
destroyed." 

"Sec.  3.  That  if  any  suit  shall  be  brought  against  any  officer 
or  his  bondsmen,  or  any  other  person,  to  recover  for  any 
liquors,  vessels,  barrels,  bottles,  jugs  *  or  kegs  destroyed  under 
the  provisions  of  this  act,  it  shall  be  a  complete  defense  to 
such  suit  for  such  officer,  bondsman  or  other  person  to  show 
to  the  satisfaction  of  the  court  or  jury  that  such  liquors  so 
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destroyed  were  being  sold  contrary  to  law,  or  were  kept  to  be 
sold  contrary  to  law,  or  had  been  shipped  into  any  prohibited 
district  to  be  sold  contrary  to  law,  or  that  any  portion  of  the 
liquor  sold  or  destroyed  had  been  a  part  of  any  liquor  so  sold 
contrary  to  law,  or  kept  to  be  sold  contrary  to  law,  and  upon 
such  showing  being  made,  such  officer,  bondsman  or  other 
person  shall  not  be  liable  for  the  value  of  the  liquor,  vessels, 
barrels,  bottles,  iugs  or  kegs  so  destroy  ecLM 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 

NOTES. 

Stoppage  in  Transitu. — See  monographic  note,  16  Am.  A  Eng.  R.  Cas., 
N.  S.,  7AS  etseq. 

Garnishment  of  Goods  in  Depot.— See  Baldwin  v.  Great  Northern  Ry. 
Co.  (Minn.),  19  Am.  A  Eng.  R.  Cas,  N.  S.,  and  note,  206. 

WHETHER  CARRIER  LIABLE  FOR  NON-DELIVERY  OF  FREIGHT  SEIZED  WHILE  IN 

ITS  CUSTODY  UNDER  LEGAL  PROCESS. 

General  Rule. — As  a  general  rule,  a  common  carrier  is  not  liable  for 
the  loss  of  goods  if  thej  be  taken  from  his  possession  by  legal  process 
against  the  owner,  but  to  protect  the  carrier  in  such  cases  it  is  neces- 
sary that  the  seizure  be  made  without  his  procurance  or  connivance ; 
that  the  proceeding  or  process  under  which  it  is  made  appear  to  be  vat  id, 
and  that  the  carrier  give  prompt  notice  of  the  seizure  to  the  owner.  Stiles 
v.  Davis,  66  U.  S.  (1  Black)  101,  17  L.  Ed.  33 ;  Drake  on  Attachm.  453 ; 
The  M.  M.  Chase,  37  Fed.  Rep.  708 ;  The  Idaho,  93  U.  S.  575  \  Robinson 
v.  Memphis  A  C.  R.  Co.  (C.  C),  16  Fed.  57  ;  Wells  v.  Maine  S.  S.  Co., 
Fed.  Cas.  No.  17,401  (4  Cliff.  228) ;  Lemont  v.  New  York,  L.  E.  A  W.  R. 
Co.  (C.  C),  28  Fed.  920  ;  Rosenfield  v.  Express  Co.,  1  Woods  (U.  S.)  131 ; 
Hayden  v.  Davis, 9Cal. 573 ;  Savannah,  etc.,  R.  Co.  v.  Wilcox,  48  Ga.  432, 
11  Am.  Ry.  Rep.  375 ;  Wallace  v.  Matthews,  39  Ga.  617, 99  Am.  Dec.  473, 
Ohio,  etc.,  R.  Co.  v.  Yohe,  51  Ind.  181, 19  Am.  Rep.  727  ;  Adams  v.  Scott, 
104  Mass.  164  ;  French  v.  Star  Union  Transp.  Co.,  134  Mass.  288  ;  Ben- 
nett v.  American  Exp.  Co.,  83  Me.  236,  22  Atl.  159,  23  Am.  St.  Rep.  774, 
13  L,.  R.  A.  33  ;  Pingree  v.  Detroit,  L.  A  N.  R.  Co.,  66  Mich.  143,  33  N. 
W.  298,  11  Am.  St.  Rep.  479 ;  Gibbons  v.  Farwell,  63  Mich.  344,  29  N. 
W.  Rep.  855  ;  Cooley  v.  Minnesota  Transfer  R.  Co.,  53  Minn.  327,  55  Am. 
A  Eng.  R.  Cas.  616 ;  Landa  v.  Hoick,  129  Mo.  663,  31  S.  W.  900 ;  Mac- 
Veagh  v.  Atchison,  etc.,  R.  Co.,  3  N.  Mex.  (Gild.)  205, 18  Am.  A  Eng.  R. 
Cas.  654,  5  Pac.  457  ;  Barnard  v.  Kobbe,  54  N.  Y.  516;  Bates  v.  Stanton, 
1  Duer  (N.  Y.)  79;  Edson  v.  Weston,  7  Cow.  (N.  Y.)  278  ;  Rogers  v.  Weir, 
34  N.  Y.  463 ;  Bliven  v.  Hudson  River  R.  Co.,  36  N.  Y.  403 ;  Van  Winkle 
v.  U.  S.  Mail  Steamship  Co.,  37  Barb.  (N.  Y.)  122;  Bliven  v.  Hudson 
River  R.  Co.,  35  Barb.  188 ;  Mierson  v.  Hope,  2  Sweeny  (N.  Y.)  561; 
Baltimore  A  O.  R.  Co.  v.  O'Donnell,  49  Ohio  St.  489,  32  N.  E.  Rep.  476  ; 
Jewett  v.  Olsen,  18  Ore.  419, 17  Am.  St.  Rep.  745,  42  Am.  A  Eng.  R. 
Cas.  435;  Holmes  v.  Pennsylvania  R.  Co.,  18  Wkly.  Notes  Cas.  429,  2 
Pa.  Co.  Ct.  R.  345  ;  Faust  v.  South  Carolina R.  Co.,  8  S.  Car.  (8 Rich.)  118 ; 
Burton  v.  Wilkinson,  18  Vt.  186,  46  Am.  Dec.  145  ;  Tyler  v.  London  A  S. 
W.  R.  Co.,  1  C.  A  E.  285  ;  Wilson  v.  Anderson,  1  B.  A  Ad.  450,  20  E.  C. 
Lr.  426 ;  Sheridan  v.  New  Quay  Co.,  4  C.  B.  N.  S.  618,  93  E.  C.  L.  618 ; 
Verrall  v.  Robinson,  5  Tyr.  1069,  4  D.  P.  C'242. 

Seizure  under  legal  process,  like  the  act  of  God,  will  excuse  the  com- 
mon carrier  from  delivering  goods  intrusted  to  his  care  for  shipment. 
MacVeagh  v.  Atchison,  T.  A  S.  F.  R.  Co.,  18  Am.  A  Eng.  R.  Cas.  651,  3 
N.  Mex.  205,5  Pac.  Rep.  457 ;  Savannah,  G.  A  N.  A.  R.  Co.  v.  Wilcox,  48 
Ga.  432, 11  Am.  Ry.  Rep.  375 ;  Jewett  v.  Olsen,  42  Am.  A  Eng.  R.  Cas. 
435,  18  Ore.  419,  23  Pac.  Rep.  262;  Pingree  v.  Detroit,  I*.  A  N.  R.  Co., 
66  Mich.  143,  9  West.  Rep.  703,  33  N.  W.  Rep.  398. 
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The  plaintiff  had  attached  a  lot  of  lumber  as  the  property  of  P.,  upon 
a  writ  against  him,  and  had  left  a  copy  of  the  writ  and  return  with  the 
town  clerk  in  the  town  where  the  lumber  was  situated.  Afterward  P. 
employed  the  defendant  company  to  freight  this  lumber  for  him,  but 
before  it  was  moved  the  plaintiff  notified  the  company  of  his  attach- 
ment, and  forbade  their  moving  the  lumber.  But  the  company  removed 
it  according  to  their  contract  with  P.  Held,  that  the  company  was  lia- 
ble to  the  plaintiff  in  trover  for  the  lumber.  Johnson  v.  Grand  Trunk 
R.  Co.,  44  N.  H.  626. 

Carrier  Not  Bound  te  Resist  Officer  to  Prevent  Seizure.— It  is  not 
the  duty  of  a  common  carrier  to  keep  his  doors  locked  and  to  refuse 
entrance  to  a  sheriff  who  comes  to  seize  property  in  the  possession  of 
the  carrier,  if  the  sheriff  have  legal  process.  Savannah,  G.  &  N.  A.  R. 
Co.  v.  Wilcox,  48  Ga.  432,  11  Am.  Ry.  Rep.  375. 

Whatever  may  be  a  carrier's  duty  to  resist  a  forcible  seizure  without 
process,  he  cannot  be  compelled  to  assume  that  regular  process  is  ille- 
gal, and  to  accept  all  the  consequences  of  resisting  officers  of  the  law. 
If  he  is  excusable  for  yielding  to  a  public  enemy  he  cannot  be  at  fault 
for  yielding  to  actual  authority  what  he  may  yield  to  usurped  authority. 
Pingree  v.  Detroit,  L.  A  N.  R.  Co.,  66  Mich.  143,  9  West.  Rep.  703,  33 
N.  W.  Rep.  298. 

Carrier  Not  Bound  to  Remove  Goods  to  Prevent  Seizure. — It  is  not 
the  duty  of  a  common  carrier  to  remove  goods  committed  to  him  in 
order  to  prevent  their  being  subjected  to  an  attachment  levy.  MacVeagh 
v.  Atchison,  T.  &  S.  F.  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  651,  3  N.  Mex. 
205,  5  Pac.  Rep.  457. 

Right  to  Yield  Possession  of  Goods  to  One  Having  Paramount  Title. — 
In*Van  Winkle  v.  United  States  Mail  S.  S.  Co.,  37  Barb.  (N.  Y.)  122,  an 
action  against  a  carrier  for  non-delivery  of  goods,  it  was  held  that 
defendant  could  introduce  evidence  to  show  that  the  goods  did  not 
belong  to  £he  shipper,  but  to  a  firm,  and  were  taken  from  defendant  at 
their  destination  under  an  attachment  against  the  firm. 

The  fact  that  goods  were  taken  from  the  possession  of  the  carrier  by 
one  having  title  paramount  to  that  of  the  consignor  -is  a  good  defense 
to  an  action  by  the  consignee  or  indorsee  of  the  bill  of  lading  for  the 
non-delivery  of  the  property.  National  Bank  v.  Chicago,  B.  &  N.  R. 
Co.,  44  Minn.  224,  46  N.  W.  Rep.  342,  560. 

A  common  carrier  cannot  of  his  own  motion  set  up  title  in  another 
as  a  reason  for  not  delivering  the  goods  to  the  shipper  or  consignee. 
But  when  such  carrier,  upon  demand  made  or  suit  brought  by  the  real 
owner,  delivers  the  goods  to  him,  such  delivery  will  constitute  a  defense 
to  an  action  brought  to  recover  the  value  of  the  goods,  brought  by  the 
shipper  or  his  consignee.  Rosen  field  v.  Express  Co.,  1  Woods  (U.  S.) 
131. 

Merchants  failed  and  made  an  assignment  for  the  benefit  of  creditors. 
The  assignee  sold  goods  assigned  to  plaintiffs,  who  delivered  them  to  a 
dispatch  company  to  be  sent  by  rail  to  a  distant  place,  and  while  en 
route  they  were  attached  by  the  creditors  of  the  insolvent  merchants, 
and  the  agent  of  the  dispatch  company  was  summoned  as  garnishee. 
Some  days  later  plaintiffs  demanded  the  goods  of  the  garnishee,  and, 
being  refused,  brought  suit  for  a  conversion.  Held,  that  the  action 
could  not  be  maintained.  At  the  time  of  the  demand  the  goods  were 
in  legal  effect  in  the  possession  of  the  sheriff.  If  the  goods  were  wrong- 
fully attached,  the  remedy  was  against  the  parties  attaching.  Stiles 
v.  Davis,  1  Black  (U.  S.)  101. 

Carrier  Holding  Goods  to  Allow  Creditors  to  Attach. — Where  a  rail- 
road receives  goods  consigned  to  one  who  has  made  advances  thereon, 
it  is  liable  to  the  consignee  where,  through  connivance  with  the  shipper, 
it  holds  the  goods  until  they  can  be  attached  by  the  shipper's  creditors. 
Robinson  v.  Memphis  &  C.  R.  Co.,  16  Fed.  Rep.  57. 

Carrier  Must  Give  Notice  of  Seizure. — A  common  carrier  is  excused 
from  liability  for  not  carrying  and  delivering  goods  when,  without  any 
act,  fault,  or  connivance  on  the  part  of  the  carrier,  they  are  seized  by 
virtue  of  legal  process  and  taken  out  of  his  possession.    But  he  should 
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give  immediate  notice  to  the  persons  interested,  of  the  seizure.  Balti- 
more, etc.,  R.  Co.  v.  O'Donnell,  49  Ohio  St.  489;  Ohio,  etc.,  R.  Co.  v. 
Yoke,  51  Ind.  181, 19  Am.  Rep.  727 ;  The  M.  M.  Chase,  37  Fed.  Rep.  708 ; 
Lemon t  v.  New  York,  etc.,  R.  Co.,  28  Fed.  Rep.  920;  Jewett  v,  Olsen, 
18  Ore.  419,  42  Am.  A  En?.  R.  Cas.  435,  17  Am.  St.  Rep.  745 ;  Bliven 
v.  Hudson  River  R.  Co.,  36  N.  Y.  403 ;  Furman  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  57  Iowa  42,  ION.  W.  Rep.  272;  Wells  v.  Maine  Steamship  Co.,  4 
Cliff.  (U.  S.)  228. 

In  MacVeagh  v.  Atchison,  T.  S.  F.  R.  Co.,  3  N.  Mex.  205,  5  Pac.  Rep. 
457,  it  was  held  that  if  property  in  the  hands  of  a  common  carrier  is 
seized  under  legal  process,  and  the  owner  has  timely  knowledge  thereof, 
the  carrier  has  a  right  to  presume  that  such  owner  will  take  the  proper 
steps  in  the  premises  without  formal  notice  from  him,  the  court  saying : 
"A  more  difficult  question  to  be  decided  is  as  to  the  notice  which  plain- 
tiffs had  or  ought  to  have  had  of  the  seizure  of  these  goods  under  the 
attachment.  In  Stiles  v.  Davis,  1  Black  107,  a  leading  case  in  this 
branch  of  the  law,  nothing  is  said  about  the  necessity  of  giving  the 
owner  notice  of  the  seizure.  The  court  decides  that  seizure  under 
legal  process  of  goods  or  the  property  of  a  third  person  constitutes  a 
good  defence  to  an  action  by  the  true  owner,  and  says  that  the  remedy 
pursued  in  that  case,  an  action  of  trover,  was  a  mistaken  one ;  that  the 
officer  or  the  plaintiffs  in  the  attachment  suits  directing  the  levy  were 
the  proper  parties  to  have  been  sued.  The  language  of  the  court  is  so 
broad  and  sweeping  in  its  declaration  of  legal  principles  applicable  to 
this  class  of  cases,  that  there  seems  to  have  been  left  no  room  for 
introducing  a  lack  of  notice  to  the  owner  of  the  seizure,  as  a  fact  that 
would  modify  the  principle  therein  announced ;  and  were  it  not  that 
courts  of  the  highest  respectability  have  construed  the  rulings  in 
that  case  as  applying  only  to  actions  of  trover,  and  not  when  the  suit 
is  brought  on  the  contract  of  carriage,  we  should  be  inclined  to  hold, 
that  seizure  under  legal  process  constituted  a  valid  defence,  with 
or  without  notice  thereof  to  the  owner.  But  it  must  be  admitted  there 
are  strong  reasons  for  requiring  prompt  notice  to  be  given  of  the 
seizure  of  his  goods  to  the  owner,  especially  in  a  proceeding  to  which 
he  is  not  a  party,  and  of  which  he  could  have  no  notice ;  reasons  so 
cogent,  that  sound  law  seems  imperatively  to  require  that  the  owner 
should  have  such  notice,  or  that  he  should  be  in  possession  of  such 
knowledge  of  the  danger  menacing  his  property,  and  under  such  cir- 
cumstances as  that  a  mere  technical  performance  of  the  requirements 
of  the  law  by  the  common  carrier  would  not  place  him  in  any  better 
situation  in  relation  to  his  property  than  the  knowledge  already  pos- 
sessed by  him  enabled  him  to  occupy.  If  property  has  been  seized 
under  legal  process,  and  the  owner  has  timely  knowledge  thereof,  and 
was  as  much  in  a  position,  by  the  exercise  of  ordinary  and  proper  dili- 
gence, to  protect  it  as  if  formal  notice  had  been  given,  the  common 
carrier  may  well  presume  that  such  diligence  will  be  employed,  and  thus 
be  excused  from  the  refined  and  technical  observance  of  the  rule  as  to 
the  notice  and  kind  of  notice  which,  by  some  decisions,  seem  to  be 
required.  In  such  case,  the  negligence  and  laches  of  the  owner,  if  it 
do  not  occasion  the  loss,  so  contributes  towards  it  that  he  should  bear 
the  burden  of  it,  and  not  be  heard  to  attribute  it  to  the  fault  of  another. 
The  rule  laid  down  in  Robinson  v.  Railroad  Co.,  16  Fed.  Rep.  57,  is  a 
very  stringent  one,  but,  as  applied  to  the  facts  of  that  case,  none  too 
much  so ;  nor  is  there  anything  said  by  the  court  in  that  case  which 
conflicts  with  the  views  herein  expressed.  Knowledge,  under  certain 
circumstances,  is  recognized  as  fully  taking  the  place  of  formal  notice." 

Same— Attachment  of  Goods  of  Wife— Where  Bill  of  Lading  Was  Pr+> 
sen  ted  by  Husband — Notice  to  Husband.— Goods  belonging  to  the  wife, 
and  consigned  to  her  at  Atchison,  Kansas,  were  delivered  to  a  carrier  at 
Chicago  by  the  husband,  who  had  authority  to  so  deliver  the  same  and 
contract  for  their  transportation.  After  their  delivery  to  the  carrier,  they 
were  attached  in  an  action  against  the  husband  and  taken  possession  of 
by  an  officer,  and  upon  the  husband  going  to  the  office  of  the  carrier  to 
direct  a  change  of  place  of  shipment,  he  was  informed  of  the  attachment, 
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and  after  such  notice  had  ample  time  to  assert  plaintiff's  right  to  the 
goods.  Held,  that  upon  such  showing  a  verdict  against  the  carrier  for 
failure  to  deliver  the  goods,  pursuant  to  the  contract  for  their  carriage, 
should  be  set  aside  as  against  evidence.  Furman  v.  Chicago,  etc.,  R. 
Co.,  57  Iowa  42,  6  Am.  &  Eng.  R.  Cas.  280.  See  also  subsequent  appeals, 
reported  in  23  Am.  A  Eng.  R.  Oas.  730,  68  Iowa  319,  45  Am.  A  Eng.  R. 
Cas.  385,  81  Iowa  540. 

Duty  of  Carrier  after  Giving  Notice  of  Seizure. — A  carrier  of  goods 
which  have  been  seized  under  legal  process  has  a  right  to  presume  that 
both  consignor  and  consignee,  to  whom  it  has  given  notice  of  such  seiz- 
ure, and  who  have  made  no  reply  and  taken  no  further  notice  of  the 
proceedings,  have  abandoned  the  property,  and  such  facts  and  notiee 
will  justify  the  carrier  in  making  no  defense  to  such  seizure.  Savannah, 
G.  A  N.  A.  R.  Co.  v.  Wilcox,  48  Ga.  432. 

If  property  in  the  hands  of  a  common  carrier  is  seized  under  legal 
process,  and  the  owner  has  timely  knowledge  thereof,  the  carrier  has  a 
right  to  presume  that  such  owner  will  take  the  proper  steps  in  the  prem- 
ises without  formal  notice  from  him.  In  such  a  case  the  negligence  or 
laches  of  the  owner,  if  it  does  not  occasion  the  loss,  so  far  contributes 
towards  it  that  he  must  bear  the  burden  of  it ;  and  he  cannot  be  heard 
to  attribute  the  fault  to  another.  MacVeagh  v.  Atchison,  T.  A  S.  F.  R. 
Co.,  18  Am.  A  Eng.  R.  Cas.  651,  3  N.  Mex.  205,  5  Pac.  Rep.  457. 

Seizure  Must  Be  under  Valid  Process. — A  seizure  under  legal  process 
of  goods  in  the  custody  of  a  carrier  will  not  protect  him  from  liability  for 
their  non-delivery  unless  the  process  was  valid  and  regular.  The  M.  M. 
Chase,  37  Fed.  Rep.  708  ;  Great  Western  R.  Co.  v.  McComas,  33  111.  185  ; 
Ohio  &  M.  R.  Co.  v.  Yohe,  51  Ind.  181 ;  Edwards  v.  White  Line  Transit 
Co.,  104  Mass.  159,  6  Am.  Rep.  213  ;  Kiff  v.  Old  Colony  &  N.  R.  Co.,  117 
Mass.  591 ;  Bennett  v.  American  Express  Co.,  83  Me.  236,  23  Am.  St. 
Rep.  774,  49  Am.  A  Eng.  R.  Cas.  56,  13  L.  R.  A.  33,  22  Atl.  159  ;  Gibbons 
v.  Farwell,  63  Mich.  344,  6  Am.  St.  Rep.  301 ;  McAlister  v.  Chicago,  R. 
I.  A  P.  R.  Co.,  74  Mo.  351 ;  Bliven  i>.  Hudson  R.  Co.,  36  N.  Y.  403 ;  Liv- 
ingston v.  Miller,  48  Hun  (N.  Y.)  232  ;  Savannah,  G.  A  N.  A.  R.  Co.,  36 
N.  Y.  403  ;  Van  Winkle  v.  United  States  Mail  S.  S.  Co.,  37  Barb.  122 ; 
Faust  v.  South  Carolina  R.  Co.,  8  S.  Car.  118 ;  Kohn  v.  Richmond  A  D. 
R.  Co.,  55  Am.  A  Eng.  R.  Cas.  675,  37  S.  Car.  1,  16  S.  E.  Rep.  376  ;  Nash- 
ville, etc.,  R.  Co.  v.  Estes,  10  Lea  (Tenn.)  755,  3  Am.  &  Eng.  R.  Cas.  210  ; 
Tyler  v.  London  &  S.  W.  R.  Co.,  1  C.  &  E.  285  ;  Atkinson  v.  Ritchie,  10 
East  534  ;  Wells  v.  Maine  Steamship  Co.,  4  Cliff.  (U.  S.)  228  ;  Baltimore, 
etc.,  R.  Co.  v.  O'Donnell,  49  Ohio  St.  489,  55  Am.  A  Eng.  R.  Cas.  672. 

Attachment  against  Person  Other  Than  Owner. — It  is  no  defense  to  an 
action  against  a  common  carrier  for  breach  of  his  contract  to  deliver 
goods,  that  they  were  taken  from  him  by  an  officer  under  an  attachment 
against  a  person  who  was  not  their  owner.  Edwards  v.  White  Line 
Transit  Co.,  104  Mass.  159. 

Garnishment — Carrier's  Lack  of  Knowledge  as  to  Ownership  of  Con- 
signment.— A  railroad  company,  being  garnished,  disclosed  by  its  agent 
that  as  common  carrier  it  had  in  its  possession  goods  consigned  to  the 
principal  defendant,  but  the  agent  did  not  know  whether  they  belonged 
to  such  defendant  and  had  no  personal  knowledge  of  his  business  or  of 
other  consignments,  //eld,  insufficient  to  make  the  company  liable  as 
garnishee  in  a  proceeding  before  a  justice.  Walker  v.  Detroit  G.  H.  A 
M.  R.  Co.,  49  Mich.  446, 13  N.  W.  Rep.  812. 

Carrier  Not  Bound  to  Surrender  Goods  to  a  Mortgagee. — A  common 
carrier  who  has  received  goods  for  transportation  from  one  person,  and 
given  him  a  bill  of  lading  therefor,  is  not  liable  for  conversion,  upon 
-refusal  to  surrender  the  goods  to  a  mortgagee  of  the  shipper,  who  claims 
that  the  condition  of  the  mortgage  has  been  broken  and  that  he  is  there- 
fore the  true  owner,  where  the  goods  were  not  seized  or  demanded  under 
anv  legal  process.  Kohn  v.  Richmond  A  D.  R.  Co.,  55  Am.  A  Eng.  R. 
Cas.  675,  37  S.  Car.  1,  16  S.  E.  Rep.  376. 

Carrier  Could  Hold  Goods  for  Creditor  of  Shipper.— A  carrier  who 
receives  goods  under  an  engagement  to  forward  them  to  the  consignee 
cannot  hold  them  to  answer  an  attachment  at  the  suit  of  a  creditor  of 
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the  shipper,  previously  served  upon  him  ;  nor  is  he  liable  in  respect  to 
them  upon  the  attachment.    Bingham  v.  Lamping,  26  Pa.  St.  340. 

Goods  Cannot  Be  Attached  for  Vendor's  Debts. — A  railroad  receiving1 
freight  from  a  vendor  consigned  to  the  vendee  is  the  agent  of  the  latter 
and  liable  to  him  only  for  its  safe  delivery.  The  vendor  having  no 
farther  authority  over  it  except  the  right  of  stoppage  in  transitu,  it 
cannot  be  attached  for  his  debt.  Louisville  A  N.  R.  Co.  v\  Spaulding 
(Ky.),  22  Am.  A  Kng.  R.  Cas.  418. 

Goods  Not  Attachable  in  Suit  against  Consignee. — Persons  in  New 
Orleans  ordered  goods  manufactured  in  New  York  and  shipped  to  them, 
to  be  paid  for  on  delivery.  The  goods  were  accordingly  manufactured 
and  placed  in  the  hands  of  a  carrier,  directed  to  the  parties  ordering 
them  at  New  Orleans.  Held,  that  the  title  did  not  pass  to  the  con- 
signees until  the  delivery  of  the  goods  at  place  of  consignment,  and  that 
therefore  they  were  not  attachable  in  a  a  suit  against  the  consignees 
while  they  were  still  in  New  York.  Bates  i>.  New  Orleans,  J.  A  G.  N. 
R.  Co.,  4  Abb.  Pr.  (N.  Y.)  72, 13  How.  Pr.  516. 

Negligence  in  Complying  with  Mere  Telegram  from  Sheriff. — Where 
a  common  carrier  surrenders  mules  in  transportation  to  a  person  who 
exhibits  only  a  telegram  from  a  sheriff  directing  him  to  seize  the  mules 
under  a  writ  of  attachment,  alleged  to  be  in  the  sheriff's  hands,  the 
carrier  will  be  liable  to  the  shipper  in  damages,  for  negligence,  whether 
there  be  a  contract  in  limitation  of  such  a  liability  or  not.  And  the 
liability  will  not  be  released  by  the  subsequent  appearance  of  the  sheriff 
and  his  actual  levy  of  the  attachment  on  the  mules.  Nickey  v.  St. 
Louis,  I.  M.  A  S.  R.  Co.,  35  Mo.  A  pp.  79. 

Validity  of  Process — Burden  of  Proof. — If  a  carrier  of  goods  allows 
an  officer  to  take  possession  of  the  same,  he  cannot  defend  against  an 
action  by  the  owner  for  their  conversion,  unless  he  shows  that  the 
officer  had  a  legal  right  to  take  the  property  by  virtue  of  his  writ. 
Gibbons  v.  Farwell,  63  Mich.  344,  29  N.  W.  Rep.  855. 

Carrier  Not  Chargeable  with  Knowledge  of  Unconstitutionality  of 
Statute. — A  carrier  will  not  be  held  liable  in  damages  for  permitting 
the  property  of  his  bailor  to  be  taken  out  of  his  custody  upon  a  writ 
issued  under  a  statute  which  is  subsequently  decided  to  be  unconstitu- 
tional. He  is  not  bound  to  know  that  it  is  unconstitutional.  McAlister 
v.  Chicago,  R.  I.  A  P.  R.  Co.,  7  Am.  A  Eng.  R.  Cas.  373,  74  Mo.  351. 

Carrier's  Duty  as  to  Goods  after  Dissolution  of  Attachment. — Where 
goods  are  attached  while  in  the  hands  of  a  carrier,  but  not  taken  out  of 
its  custody,  a  subsequent  dissolution  of  the  attachment  makes  it  the 
duty  of  the  carrier  to  transport  the  goods  according  to  the  original  con- 
tract. It  might  be  otherwise  if  the  officer  had  taken  the  goods  out  of 
the  custody  of  the  carrier.  Faust  v.  South  Carolina  R.  Co.,  8  S. 
Car.  118. 

WHETHER  CARRIER  LIABLE  FOR  NON-DELIVERY  OF  FREIGHT  SEIZED  BY  PUBLIC 

AUTHORITIES  UNDER  POLICE  REGULATIONS. 

General  Rule. — As  a  general  rule,  a  common  carrier  is  not  liable  for 
the  loss  of  goods,  if,  without  its  fault,  they  have  become  obnoxious  to 
the  police  regulations  of  the  state,  and  are  seized  and  destroyed  under 
their  authority ;  but,  to  protect  the  carrier  in  such  cases,  it  is  necessary 
that  the  seizure  be  made  without  his  procurement  or  connivance ;  that 
the  proceeding  under  which  it  is  made  appear  to  be  valid ;  and  that  the 
carrier  give  prompt  notice  of  the  seizure  to  the  owner. 

Seizure  of  Liquors  Intended  for  Sale  in  Violation  of  Law. — Liquors 
were  shipped  by  a  carrier  from  New  York  to  Maine,  and  while  in  the 
carrier's  hands  were  seized  by  an  officer  as  liquors  intended  for  sale  in 
violation  of  the  laws  of  that  state,  and  were  declared  forfeited  and 
destroyed.  The  carrier  gave  regular  notice  of  the  seizure  to  the  owners. 
Held,  that  the  seizure  and  destruction  being  in  conformity  to  the  laws 
of  that  state,  the  carrier  was  relieved  from  further  liability.  Wells  v. 
Maine  Steamship  Co.,  4  Cliff.  (U.  S.)  228. 

Goods  Intrusted  to  Carrier  by  Police. — A  railway  company  is  justified 
in  refusing  to  hand  over  goods  to  one  claiming  to  be  the  owner  if  it  has 
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been  intrusted  with  such  goods  by  the  police,  who  have  taken  possession 
of  them  for  the  purpose  of  prosecuting  a  person  charged  wiih  Itheft. 
Tyler  v.  London  A  S.  W.  R.  Co.,  1  C.  A  E.  285. 

Carrier  Not  Chargeable  with  Knowledge  of  Unconstitutionality  of 
Statute. — A  carrier  will  not  be  held  liable  in  damages  for  permitting  the 
cattle  of  his  bailor  to  be  taken  out  of  his  custody  upon  a  writ  issued 
under  a  penal  statute  which  is  subsequently  decided  to  be  unconstitu- 
tional. He  is  not  bound  to  know  that  it  is  unconstitutional.  McAlister 
v.  Chicago,  R.  I.  A  P.  R.  Co.,  7  Am.  A  Eng.  R.  Cas.  373,  74  Mo.  351. 

GENERAL  RULE  HELD  NOT  APPLICABLE. 

Game  Seized  by  Officer  without  Legal  Process. — An  officer  in  seizing, 
without  a  warrant,  lawfully  killed  deer  in  the  possession  of  a  common 
carrier  for  transportation  is  a  trespasser,  and  such  seizure  is  no  defense 
in  an  action  against  the  carrier  for  the  value  of  the  deer.  Bennett  v. 
American  Exp.  Co.,  83  Me.  236,  22  Atl.  159,  13  L.  R.  A.  33,  23  Am.  St. 
Rep.  774.  In  this  case  the  court  said :  "The  property  of  a  plaintiff, 
while  in  the  hands  of  the  defendant  as  common  carrier,  in  transitu,  was 
seized  by  an  officer  without  any  warrant  or  other  legal  process.  Nor 
does  it  appear  that  any  was  ever  obtained.  The  officer  was  therefore  a 
mere  trespasser,  and  the  defendant  was  liable,  under  the  rule  of  the 
common  law,  in  the  same  manner  as  if  it  had  allowed  any  other  tres- 
passer to  take  the  property  out  of  its  custody.  Edwards  v.  White  lane 
Transit  Co.,  104  Mass.  163.  As  against  the  plaintiff,  the  seizure  was  of 
no  more  validity  than  a  trespass  by  an  unofficial  person.  There  has 
never  been  any  adjudication  from  any  tribunal  that  the  property  seized 
was  contraband,  or  other  than  the  lawful  property  of  the  plaintiff.  The 
common  carrier  is  not  relieved  from  the  fulfillment  of  his  contract,  or 
his  liability  as  such  carrier,  any  more  than  if  the  loss  had  occurred 
from  fire,  theft,  robbery  or  accident.  He  stands  in  the  relation  of  the 
insurer,  where,  as  in  this  case,  no  special  contract  is  shown,  and  upon 
grounds  of  public  policy  is  liable  for  all  losses  resulting  from  accident, 
trespass,  theft  or  any  kind  of  unlawful  disposition  of  the  property 
intrusted  to  him  to  carry,  excepting  only  such  as  arise  by  the  act  of  God 
or  public  enemies.  Adams  v.  Scott,  104  Mass.  166 ;  Kiff  v.  Old  Colony 
A  N.  W.  R.  Co.,  117  Mass.  593 ;  Fillebrown  v.  Grand  Trunk  R.  Co.,  55  Me. 
462."    See  also,  Merriman  v.  Great  Northern  Express  Co.,  63  Minn.  543. 

Intoxicating  Liquors  Not  Liable  to  Attachment  Taken  by  Officer. — 
When  a  carrier  is  sued  for  a  failure  to  deliver  liquors  it  cannot  defend 
on  the  ground  that  they  were  attached  and  taken  from  him  by  an 
officer  against  his  will  and  without  his  fault,  where  it  appears  that  the 
goods  were  not  liable  to  attachment,  and  the  officer  making  the  attach- 
ment a  mere  trespasser.    Kiff  v.  Old  Colony  A  N.  R.  Co.,  117  Mass.  591. 

Intoxicating  Liquors  Destroyed  by  United  States  Soldiers  to  Prevent 
Their  Sale  to  Indians. — Where  goods  are  shipped  to  be  safely  trans- 
ported and  delivered,  "unavoidable  accidents  excepted,"  a  loss  occurring 
through  a  lieutenant  in  the  United  States  army  with  a  detachment  of 
soldiers  stopping  the  train  and  taking  the  goods,  (intoxicating  liquors) 
under  the  claim  that  the  carrier  had  been  unlawfully  selling  such  goods 
to  the  Indians,  is  not  within  the  exception,  neither  could  such  destruc- 
tion be  said  to  be  by  the  public  enemy.  Seligman  v.  Armijo,  1  N.  Mex. 
459.  In  this  case  it  was  held  that  no  technical  vis  major  was  proved, 
and  that  the  carrier  was  liable. 

Failure  to  Deliver  Firearms  Believed  to  Be  Intended  for  Mob. — In 
Baltimore  &  Ohio  R.  Co.  v.  O'Donnell,  supra,  the  court  said :  "The 
ground  chiefly  relied  on  is  that,  when  the  sroods  were  received  for 
transportation,  a  state  of  lawlessness,  amounting  to  insurrection, 
existed  at  a  place  to  which  they  were  consigned ;  and  that  the  goods, 
which  consisted  entirely  of  firearms  and  ammunition,  were  purchased 
and  consigned  to  the  plaintiff,  to  be  used  in  aid  of  the  insurrection ; 
knowledge  of  which  having  come  to  the  defendant's  officers,  they 
deemed  it  improper  to  deliver  the  goods  to  the  plaintiff,  and  after 
consulting  the  governor  of  the  state,  and    under  his   advice,  as  it 
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is  claimed,  they  caused  them  to  be  taken  to  Baltimore,  and  there 
detained  until  the  May  following,  when  they  were  reshipped  to 
Newark,  and  thence  to  Shawnee.  *  *  *  The  rule  seems  to  be 
now  established  that  a  common  carrier  is  not  liable,  if  the  goods 
be  taken  from  his  possession  by  legal  process  against  the  owner, 
or  if,  without  his  fault,  they  become  obnoxious  to  the  require- 
ments of  the  police  power  of  the  state,  and  are  injured  or  de- 
stroyed by  its  authority ;  as  where  they  are  infected  with  contagious 
diseases,  or  are  intoxicating  liquors  intended  for  use  or  sale  in  violation 
of  the  laws  of  the  state,  which  require  their  seizure  and  destruction. 
Wells  v.  Steamship  Co.,  4  Cliff.  228 ;  Bliven  v.  Railroad  Co.,  36  N.  Y.  407. 
But,  in  order  to  protect  the  carrier  in  such  cases,  it  is  necessary  that  the 
seizure  be  made  without  the  procurement  or  connivance  of  the  carrier; 
that  the  proceeding  or  process  under  which  it  was  made  appear  to  be 
valid,  and  that  the  carrier  gave  prompt  notice  to  the  owner.  Gibbons  v. 
Farwell,  63  Mich.  344 ;  Kiff  v.  Railway  Co.,  117  Mass.  591 ;  Bliven  v. 
Railroad  Co.,  36  N.  Y.  403;  Railroad  Co.  v.  Yohe,  51  Ind.  181.  The 
principle  of  the  exception,  it  is  said,  in  Wells  v.  Steamship  Co.,  supra, 
is  that  the  carrier  is  not  obliged  to  violate  the  law  of  the  jurisdiction  to 
comply  with  its  contract.  In  Atkinson  v.  Ritchie,  10  East  534,  it  is  held 
that  the  contract  of  a  common  carrier  is  always  subject  to  the  implied 
condition  that  he  may  lawfully  comply  with  its  terms ;  and,  if  its 
performance  subsequently  becomes  unlawful  without  his  fault,  he  is 
not  required  to  violate  the  law  of  the  jurisdiction  to  complete  his 
undertaking.  We  see  no  reason  why  the  exception  might  not  be 
extended  to  embrace  cases  where  firearms,  intended  to  be  used  in 
promoting  riots  and  public  disturbances,  are  seized  by  the  public 
authorities  to  prevent  such  use  of  them.  But  the  question  is  not  fairly 
before  us.  The  jury  must  have  found  that  the  arms  and  ammunition 
consigned  to  the  plaintiff  were  purchased  and  intended  for  lawful 
purposes,  unless,  indeed,  the  sale  of  such  property  in  this  state  is,  of 
itself,  unlawful.  We  have  been  referred  to  no  statute  making  it  so,  and 
know  of  none,  except  the  one  prohibiting  the  sale  of  property  of  that 
description  to  minors  under  the  age  of  14  years.  The  prohibition  might 
wisely  be  much  extended,  but  that  is  a  matter  of  legislative  policy." 

Officer  Seizing  Intoxicating  Liquors  in  Hands  of  Carrier  as  a  Tres- 
passer.—Mass.  Gen.  St.  ch.  86,  §  28,  as  re-enacted  in  1889,  ch.  415,  §§  30, 
65,  prohibiting  the  sale  of  intoxicating  liquors  directly  or  indirectly, 
except  as  authorized  in  that  chapter,  applies  to  sales  by  officers  under 
attachment  or  execution,  and  therefore  an  attachment  of  liquors  while 
in  the  hands  of  a  common  carrier  is  illegal  and  the  officer  is  a  tres- 
passer.   Kiff  v.  Old  Colony  &  N.  R.  Co.,  117  Mass.  591. 

Failure  to  Pay  Customs  Due  on  Goods  before  Their  Delivery  to  Car- 
rier.— To  a  declaration  against  a  carrier  for  non-delivery  of  goods, 
defendants  pleaded  that  the  goods  had,  prior  to  the  delivery  to  the  car- 
rier, been  forfeited  to  the  crown  for  non-payment  of  customs  due. 
Held,  not  a  valid  defense.    White  v.  Canadian  Pac.  R.  Co.,  6  Man.  169. 

Collusive  Agreement  in  Evasion  of  Law. — Where,  by  arrangement  with 
the  consignee  of  different  shipments  of  liquor,  the  railroad  company 
retains  the  goods  until  called  for,  and  does  not  until  that  time  collect 
the  freight  charges  thereon,  which  only  amounts  to  a  few  cents  on  each 
shipment,  the  evidence  tends  to  prove  an  agreement  with  the  consignee 
to  evade  the  law,  and  the  company  cannot  resist  the  seizure  of  the 
liquor  on  the  ground  that  its  freight  charges  have  not  been  paid.  State 
v.  Creeden,  78  Iowa  556,  40  Am.  &  Eng.  R.  Cas.  31. 
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Mosikr  v.  Oregon  R.  &  Nav.  Co. 

(Supreme  Court  of  Oregon,  April  8,  /go/.) 

[64  Pac.  Rep.  453.] 

Railroads  —  Excavation  —  Adjoining  Property  —  Lateral  Supports- 
Plaintiff  deeded  defendant  a  strip  of  land  for  a  right  of  way,  on  which 
defendant  made  an  excavation  of  25  to  40  feet  deep,  and  as  wide  as  the 
right  of  way,  without  shoring  up  the  sides,  in  consequence  of  which 
plaintiff's  adjoining  lot  caved  into  the  excavation.  Held,  that  plaintiff 
was  entitled  to  recover  damages. without  proof  of  negligence  on  the 
part  of  defendant. 

Appeal  from  circuit  court,  Wasco  county ;  W.  L.  Bradshaw 
Judge. 

Action  by  M.  J.  Mosier  against  the  Oregon  Railroad  &  Nav- 
igation Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

Wirt  Minor,  for  appellant. 
A.  S.  Bennett,  for  respondent. 

BEAN,  C.  J.  This  is  an  action  to  recover  damages  caused 
by  a  portion  of  the  plaintiff's  land  sliding  into  an  excavation 
made  by  the  defendant  company  in  the  repair  of  its  road. 
The  verdict  and  judgment  were  for  the  plaintiff,  and  defend- 
ant appeals. 

The  facts,  so  fa,r  as  material,  may  be  briefly  stated  thus: 
In  June,  1897,  the  defendant,  desiring  to  straighten  or  change 
its  track  through  the  premises  of  the  plaintiff,  obtained  a  deed 
from  her  for  a  new  right  of  way.  Thereafter,  in  making  the 
proposed  change,  a  cut  or  excavation  was  made  in  the  right 
of  way  so  acquired,  from  25  to  40  feet  in  depth,  through  the 
foot  of  a  hill  or  steep  incline.  It  is  alleged  that,  without  tak- 
ing any  precaution  to  prevent  the  plaintiff's  land  from  sliding 
into  such  excavation,  the  defendant  negligently  and  carelessly 
fired  heavy  blasts  in  the  vicinity,  whereby  i±  acres  of  her  land 
were  made  to  slide  into  and  towards  the  excavation,  another 
tract  was  undermined,  access  from  one  part  of  her  premises 
to  another  was  cut  off,  and  a  valuable  spring  of  water 
destroyed.  The  defendant  in  its  answer  denies  the  negligence 
charged,  alleges  that  its  road  was  constructed  in  a  careful 
and  prudent  manner,  and  pleads  that  plaintiff  is  estopped  by 
her  deed  from  claiming  any  damages  on  account  of  the  in- 
juries mentioned.  The  court  below  ruled  that  plaintiff  could 
not  recover  without  proof  of  negligence,  but  denied  defend- 
ant's motion  for  a  nonsuit  on  the  ground  that  no  such  proof 
was  offered  or  admitted.  This  ruling  and  the  refusal  to  give 
certain  instructions  on  the  subject  of  negligence  constitute 
the  errors  relied  on  for  reversal  of  the  judgment. 

The  questions  thus  raised  are  unimportant  if  the  rule  is,  as 
contended  by  the  plaintiff,  that  the  defendant's  liability  for 

•See  generally,  3  Rap.  &  Mack's  Dig.  113 ;  18  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  541  et  seg. 
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removing  the  lateral  supports  of  her  land  is  absolute,  and 
independent  of  any  question  of  negligence.  It  is  familiar  law 
that  any  owner  of  land  is  entitled  to  have  it  remain  in  the 
state  in  which  it  was  placed  by  nature,  supported  and  pro- 
tected by  adjoining  soil.  This  right  of  lateral  suDport,  as  it 
is  called,  is  a  right  of  property  annexed  to  the  land,  to  which 
the  owner  is  as  much  entitled  as  to  the  land  itself.  If  an 
adjoining  proprietor,  in  excavating  on  his  own  land,  removes 
such  support,  to  the  injury  of  his  neighbor's  soil,  he  is  liable 
in  an  action  therefor,  without  proof  of  negligence.  I  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  229;  3  Suth.  Dam.  417;  Jones, 
Easem.  §  585;  Tied.  Real  Prop.  (2d  Ed.)  §  618;  10  Eng. 
Ruling  Cas.  157;  Gilmore  v.  Driscoll,  122  Mass.  199. 

There  is  a  conflict  in  the  authorities  as  to  whether  this  rule 
applies  to  railroad  companies  in  constructing  their  roads 
over  a  right  of  way  acquired  by  condemnation  or  grant,  but 
we  believe,  with  Mr.  Elliott,  that  "the  weight  of  authority, 
however,  in  accordance  with  what  seems  to  us  the  better 
reason,  is  to  the  effect  that  the  destruction  of  such  lateral 
support  by  excavating  on  the  company's  own  land  so  near  that 
of  the  adjoining  owner  as  to  cause  his  land  to  slide  into  the 
excavation  is  a  taking  for  which  he  is  entitled  to  compensa- 
tion, regardless  of  any  question  of  negligence  on  the  part  of 
the  railroad  company.' '  3  Elliott,  R.  R.  1406.  Mr.  Lewis, 
in  discussing  this  question,  says:  "If,  in  the  execution  of  pub- 
lic works  under  authority  of  law,  excavations  are  made,  and 
the  soil  of  an  individual  gives  way  in  consequence  of  being 
deprived  of  its  lateral  support,  there  is  a  taking  to  the  extent 
of  such  deprivation,  and  the  individual  is  entitled  to  com- 
pensation for  the  resulting  damage.  The  right  of  lateral  sup- 
port is  a  part  of  his  property  in  the  land,  as  much  so  as  his 
right  of  use  or  of  exclusion.  When  he  is  deprived  of  it,  his 
property  is  taken  just  as  much  as  if  his  property  was  invaded." 
1  Lewis,  Em.  Dom.  (2d  Ed).  §  151.  The  doctrine  is  very 
clearly  stated  in  McCullough  v.  Railway  Co.,  52  Minn.  12, 
I7»  53  N.  W.  802,  803.  In  that  case  the  railroad  company  had 
acquired  a  right  of  way  for  its  road  over  land  belonging  to  one 
Oswald,  by  condemnation.  Thereafter  Oswald  subdivided  his 
property  into  lots  and  blocks,  and  the  plaintiff  became  the 
owner  of  two  lots  adjoining  the  right  of  way.  In  constructing 
its  line  along  the  side  of  one  of  these  lots,  the  company  ex- 
cavated the  earth  to  the  depth  of  some  20  feet,  without  con- 
structing an  adequate  lateral  support  to  the  adjacent  soil,  in 
consequence  of  which  the  earth  from  one  of  the  lots  fell  into 
the  excavation,  and  on  the  other  sunk  to  a  considerable  extent, 
for  which  he  brought  an  action  against  the  company.  The 
trial  court  held  that  plaintiff  could  not  recover,  but,  on  appeal, 
the  judgment  was  reversed;  the  appellate  court  holding  that 
the  defendant,  to  justify  its  removal  of  the  lateral  support  of 
plaintiff's  soil,  must  show  a  right  to  do  so,  acquired  either  by 
condemnation  or  purchase,  and  that  the  right  acquired  by 
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condemnation  did  not  permit  it  to  remove  the  soil  adjoining: 
its  right  of  way,  either  by  taking  away  the  natural  lateral  sup- 
port or  otherwise.  Mr.  Chief  Justice  Gilfillan,  speaking  for 
the  court,  says:  "To  justify  itself,  the  company  must 
stand  on  this  proposition,  no  other  will  suffice:  That,  having 
acquired  the  right  to  a  strip  ioo  feet  wide  on  which  to  con- 
struct and  maintain  its  railroad,  it  may,  wherever  excavating 
may  be,  or  at  any  time  may  become,  necessary  or  expedient 
and  prudent  in  constructing  its  road,  measure  the  ioo  feet  at 
the  bottom  of  the  excavation,  instead  of  on  the  original  sur- 
face of  the  ground,  and  may  maintain  the  slopes  on  the 
adjoining  land  instead  of  on  its  own  strip,  unless  the  owner 
shall  see  fit  to  build  a  retaining  wall  to  keep  his  land  in  place. 
The  proposition  would  apply  as  well  to  fills  and  embankments 
where  necessary,  expedient,  or  prudent,  and,  if  sound,  would 
justify  the  company  in  claiming  that  it  might  measure  the 
ioo  feet  at  the  top  of  the  embankment,  leaving  its  slopes  to 
rest  on  the  soil  of  the  adjoining  owner,  unless  he  should 
build  a  wall  to  prevent  it.  In  either  case,  it  would  be  con- 
structing and  maintaining  the  railroad,  not  on  the  strip  taken 
for  the  purpose,  but  in  part,  at  least,  on  the  adjoining  land, 
and  that  would  be  a  taking  requiring  compensation  to  justify 
it.M  In  Roushlange  v.  Railway  Co.,  115  Ind.  106,  17  N.  E. 
198,  the  company  acquired  by  purchase  a  right  of  way  across 
the  plaintiff's  land.  In  the  construction  of  its  road,  it  made 
an  embankment  on  some  marshy  ground,  causing  an  upheaval 
of  the  land  adjoining  the  right  of  way,  and  rendering  several 
acres  worthless.  It  was  held  that  the  plaintiff  might  recover 
without  charging  negligence,  the  court  saying:  "The  gen- 
eral rule  is  that,  in  the  construction  of  its  road  upon  an 
acquired  right  of  way,  a  railway  company  is  not  liable  beyond 
the  compensation  assessed  or  agreed  upon,  where  such  com- 
pensation is  fixed  prior  to  the  building  of  the  road,  unless  it 
is  guilty  of  negligence  in  such  construction.  That  rule,  how- 
ever, must  be  limited  to  cases  where  the  railway  is  constructed 
upon  and  within  the  limits  of  the  right  of  way  so  acquired. 
Clearly,  if  a  railway  company  should  condemn  or  purchase  a 
right  of  way  of  a  certain  width,  and  pay  the  damages  assessed 
or  agreed  upon  as  resulting  from  the  construction  of  its  road 
upon  that  strip,  it  could  not  successfully  claim  the  right  to  so 
construct  its  road  as  to  cover  land  outside  of  the  limits  of  such 
strip  without  the  payment  of  additional  compensation  or 
additional  damages  resulting  from  such  construction.  If  that 
were  so,  the  company  might  condemn  a  strip  of  land  20  feet 
wide,  and  in  the  building  and  maintenance  of  high,  and  nec- 
essarily wide,  embankments,  cover  and  occupy  a  strip  50  or 
100  feet  wide,  without  the  payment  of  compensation  or  dam- 
ages resulting  from  such  occupancy.  The  real  question  in  the 
case  before  us  is  not  one  of  negligence,  but  of  an  encroach- 
ment upon  land  outside  of  the  company's  right  of  way."  In 
Richardson  v.  Railroad  Co.,  25  Vt.  465,  the  defendant  in  con-* 
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structing  its  railroad  made  an  excavation  upon  its  own  land, 
but  so  near  the  line  of  plaintiffs1  adjoining  land  that  the  soil 
slid  into  the  excavation,  and  defendant  was  held  liable  for  the 
injury  plaintiffs  suffered  thereby,  regardless  of  the  question 
of  neglieence.  The  following  authorities  are  to  the  same 
effect:  Jones,  Easem.  §  596;  Larson  v.  Railway  Co.  (Mo. 
Sup.)  19  S.  W.  416,  16  L.  R.  A.  330,  33  Am.  St.  Rep.  439,  467, 
note;  Railway  Co.  v.  Eagles,  9  Colo.  544,  13  Pac.  696;  Wil- 
liams v.  Road  Co.,  21  Mo.  580;  Railroad  Co.  v.  Reaney,  42 
Md.  117;  Costigan  v.  Railroad  Co.,  54  N.  J.  Law,  233,  23 
Atl.  810.  The  cases  of  Hortsman  v.  Railroad  Co.,  18  B. 
Mon.  218;  and  Boothby  v.  Railroad  Co.,  51  Me.  318, — are 
authority  for  the  proposition  that  a  railway  company  is  not 
liable  to  an  adjacent  proprietor  for  an  injury  caused  by  the 
sliding  of  his  soil  into  an  excavation  made  by  the  company  in 
the  construction  of  its  road ;  the  court  in  the  latter  case  say- 
ing that  the  "principle  of  the  common  law  that  a  man  must 
not  dig  so  near  the  land  of  another  as  thereby  to  withdraw 
the  natural  support  of  the  soil  *  *  *  does  not  apply  to 
excavations  made  in  pursuance  of  a  license,  and  a  license  from 
the  legislature,  if  within  its  constitutional  limits,  affords  as 
ample  protection  as  a  license  from  the  injured  party. M  Both 
these  cases  seem  to  overlook  the  fact  that  the  destruction  of 
the  lateral  support,  and  consequent  sliding  of  the  adjacent 
soil,  is  as  much  a  taking  of  the  soil  as  if  the  company  had 
actually  occupied  it,  and  it  is  therefore  not  within  the  "  con- 
stitutional limits"  of  the  legislature  to  license  a  railroad 
company  or  any  one  else  to  remove  such  support  without  an 
equivalent,  as  required  by  the  constitution.  Nor  are  the 
damages  for  such  an  injury  included  either  in  a  grant  from  the 
owner  of  a  right  of  way  or  in  a  judgment  of  condemnation. 
The  assessment  of  damages  for  the  right  of  way,  or  a  grant  for 
such  purpose,  includes  the  value  of  the  land  itself,  as  well  as 
all  incidental  injury,  inconvenience,  or  damage,  incurred  or 
liable  to  be  incurred  by  the  proper  construction  and  use  of 
the  road,  or  by  any  acts  necessary  to  such  proper  construc- 
tion and  use  (Ror.  R.  R.  324),  but  not  for  a  physical  invasion 
of  the  soil  outside  of  the  right  of  way.  A  leading  case  upon 
the  question  as  to  what  constitutes  a  taking,  within  the  mean- 
ing of  the  constitution,  is  that  of  Eaton  v.  Railroad  Co.,  51 
N.  H.  504, — an  action  for  injury  to  plaintiff's  land  from  the 
waters  of  an  adjacent  river,  in  times  of  freshet,  flowing 
through  a  cut  made  by  the  railroad  company,  thereby  flooding 
the  land,  and  bringing  down  and  lodging  upon  it  quantities  of 
earth  and  stone.  It  was  conceded  in  the  case  that  "  if  the 
cut  through  the  ridge  had  been  made  by  a  private  landowner, 
who  had  acquired  no  rights  from  the  plaintiff  or  from  the  leg- 
islature, he  would  be  liable  for  the  damages  sought  to  be  re- 
covered in  this  action."  The  vital  question,  then,  was 
whether  the  injuries  complained  of  amounted  to  a  taking  of 
the  plaintiff's  property  within  the  constitutional  meaning  of 
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those  terms,  and  the  court  held,  in  an  elaborately  considered 
opinion,  which  examines,  classifies,  and  analyzes  nearly, 
if  not  quite,  all  the  cases  on  the  subject  then  extant,  that  the 
plaintiff  was  entitled  to  recover,  and  that  the  injury  to  his  land 
was  a  taking,  within  the  meaning  of  the  constitution,  not 
compensated  for  in  the  assessment  for  a  right  of  way  over  his 
premises,  nor  justified  by  the  legislative  authority  under 
which  the  defendant  was  acting.  See,  also,  i  Lewis,  Em. 
Dom.  (2d  Ed.)  §  55  et  seq. ;  Rand.  Em.  Dom.  §§  150,  151. 
It  follows  from  these  views  that  the  deed  from  plaintiff  to 
defendant  for  the  right  of  way  over  her  premises  does  not 
exempt  the  company  from  liability  for  an  injury  to  her  land 
caused  by  the  removal  of  the  lateral  support  thereto,  and  that 
she  is  entitled  to  recover  such  damages  as  she  may  have  sus- 
tained thereby,  regardless  of  the  question  of  negligence.  The 
judgment  of  the  court  below  is  therefore  affirmed. 


Western  &  A.  R.  Co.  v.  Vaughan  et  at. 

(Supreme  Court  of  Georgia^  April  27,  /oor.) 

[38  S.  E.  Rep.  851.] 

Witness — Impeachment. — A  witness  cannot  be  impeached  by  prov- 
ing association  with  a  man  of  bad  character. 

Instructions. — Upon  the  trial  of  an  action  against  a  railroad  company 
for  personal  injuries,  it  was  error  for  the  court  to  charge  that  certain 
facts  would  constitute  negligence  on  the  part  of  the  defendant ;  the  facts 
stated  not  being  such  as  are  made  by  law  to  constitute  negligence  per 
se.    Railroad  Co.  v.  Bryant,  34  S.  E.  350,  110  Ga.  427. 

Negligence — Definition.* — The  standard  of  decision  for  ordinary  dili- 
gence or  negligence  is  what  an  ordinarily  prudent  man  would  do  under 
the  same  circumstances,  and  not  what  the  injured  person  thought  was 
proper,  or  did  in  good  faith.  Harris  v.  Railroad  Co.,  3  3.  E.  355,  78  Ga. 
536;  Coleman  v.  Allen,  5  S.  E.  204,  79  Ga.  637;  Cotton-Oil  Co.  v. 
Jackson,  37  S.  E.  873, 112  Ga.  620. 

Case  at  Bar.— Other  than  as  herein  indicated,  there  was  no  material 
error  in  any  of  the  rulings  of  which  complaint  was  made. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Catoosa  county ;  A.  W.  Fite, 
Judge. 

Action  by  Carrie  Vaughan  and  others  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.     Reversed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
C.  T.  Ladson  and  Shumate  &  Maddox,    for  defendants  in 
error. 

PER  CURIAM.     Judgment  reversed. 

•See  6  Rap.  &  Mack's  Dig.  772  et  seq . ;  16  Am.  &  Kng.  Enc.  I*aw  1389 
et  seq. 
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Rutland  R.  Co.  v.  Chaffee  et  al. 

{Supreme  Court  of  Vermont ',  Rutland \  Aug.  2gy  /goo,) 

[48  Atl.  Rep.  700.] 

Right  of  Way — Ejectment— Recovery  by  Railroad — Right  of  Defendant 
to  Compensation  for  Improvements — Enjoining  Plaintiff. — V.  S.  §  1500, 
declares  that  an  unsuccessful  defendant  in  ejectment,  having-  purchased 
the  land  believing  the  title  to  be  good,  shall  recover  of  plaintiff  the  value 
of  improvements  made  by  him ;  and  by  section  1505  execution  on  a 
judgment  for  the  value  of  improvements  is  required  to  be  levied  against 
the  land  involved  alone.  Held,  that  when  a  railroad  company  recov- 
ered in  ejectment  a  part  of  its  right  of  way,  though  defendant  might 
not  have  a  judgment  for  improvements  because  of  the  fact  that  execu- 
tion could  not  be  levied  on  the  right  of  way,  the  same  being  necessary 
to  the  exercise  of  the  road's  franchise,  the  plaintiff  would  be  enjoined 
from  occupying  the  land  involved  until  it  had  paid  defendant  the  value 
of  the  improvements. 

Same— Same — Same — Same.* — Since  the  right  of  way  of  a  railroad 
acquired  by  eminent  domain  is  an  estate  of  such  a  nature  as  to  entitle 
the  railroad  to  recover  a  portion  of  the  right  of  way  in  ejectment,  the 
defendant  in  the  action  is  not  precluded  from  recovering  for  improve- 
ments authorized  by  V.  S.  §  1500,  on  the  ground  that  the  right  of  way 
was  a  mere  easement. 

Same — Same — Same— Same.— V.  S.  §  1500,  enacts  that  when  one 
purchases  land  believing  the  title  to  be  good,  and  the  land  is  recovered 
of  him  in  ejectment,  he  shall  recover  the  value  of  his  improvements. 
Held,  that  when  a  railroad  recovered  a  part  of  its  right  of  way  in  eject- 
ment, the  proximity  of  the  land  involved  to  the  road  was  not  notice  to 
defendant  precluding  his  recovering  for  his  improvements  under  the 
statute,  it  being  a  question  of  fact  whether,  when  defendant  purchased, 
he  believed  the  title  good. 

Same — Same — Same — Same. — Defendant  is  not  precluded  from  recov- 
ering the  value  of  his  improvements  on  the  ground  that  erections  on  a 
right  of  way  are  not  improvements,  but  nuisances. 

Exceptions  from  Rutland  county  court. 

Ejectment  by  the  Rutland  Railroad  Company  against 
George  T.  Chaffee  and  others.  From  a  judgment  denying 
defendants'  compensation  for  improvements,  they  bring  ex- 
ceptions.    Reversed. 

Argued  before  TAFT,  C.  J.,  and  ROWELL,  TYLER, 
MUNSON,  START,  THOMPSON,  and  WATSON,  JJ. 

W.  W.  Stickney  and  J.  G.  Sargent,  for  plaintiff. 
Butler  &  Moloney  and  J.  C.  Baker,  for  defendants. 

TAFT,  C.  J.  The  plaintiff  in  this  case  brought  an  action 
of  ejectment  against  the  defendants  to  recover  the  seisin  and 
possession  of  a  strip  of  land  along  the  margin  and  a  part  of 
their  roadbed  in  the  city  of  Rutland.  The  defendants  had 
erected  buildings  upon  the  land,  and  for  many  years  occupied 
them  as  storehouses  for  the  reception,  storage,  and  delivery 
of  freight  sent  by  and  to  them  upon  the  plaintiff's  railroad. 
The  plaintiff  recovered  judgment  in  the  supreme  court  (see 
71  Vt.  84,  42  Atl.  984,  48  Atl.  699),  and  at  that  term  the  defend- 

*As  to  what  is  the  general  nature  of  a  railroad  right  of  way,  see  7 
Rap.  A  Mack's  Dig.  753  et  seq.;  19  Am.  &  Eng.  Enc.  Law  839  et  seq. 

21  (n  s)  A  &  E  R  Cas— 33 
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ants  filed  a  declaration  for  betterments,  and  the  cause  was 
remanded  to  the  county  court  for  trial.  Upon  trial  in  the 
court  below  it  appeared  that  the  demanded  premises  were  a 
part  of  the  plaintiff's  right  of  way  for  its  railroad,  taken  and 
acquired  in  the  exercise  of  eminent  domain,  whereupon  the 
plaintiff  claimed  that  no  recovery  for  betterments  could  be 
had.  The  court  per  forma  so  ruled,  and  directed  a  verdict 
for  the  plaintiff,  and  rendered  judgment  thereon,  to  which  the 
defendants  excepted,  and  the  cause  comes  to  this  court  upon 
said  ruling. 

According  to  section  1500,  V.  S.,  "after  final  judgment  for 
the  plaintiff  in  an  action  of  ejectment,  if  the  defendant  has 
purchased  the  land  recovered  in  such  action  or  taken  a  lease 
thereof,  supposing  at  the  time  the  title  to  be  good  in  fee  or 
such  lease  to  convey  the  title  and  interest  therein  expressed, 
such  defendant  shall  recover  of  the  plaintiff  the  full  value  of  the 
improvements  made  upon  the  land  by  him  or  by  those  under 
whom  he  claims  and  the  increase  in  the  value  of  the  land  in 
consequence  of  the  betterments  so  made  shall  be  held  to  be  the 
value  of  such  betterments. M  By  section  1502,  V.  S.,  the  court 
is  empowered  to  stay  proceedings  in  the  ejectment  suit,  and 
the  land  so  recovered  shall  be  held  to  respond  to  any  judgment 
rendered  for  the  defendants  in  the  action  upon  their  declara- 
tion for  betterments;  and  by  section  1505,  V.  S.,  execution  on 
such  judgment  shall  issue  only  against  lands  so  recovered  in 
the  action  of  ejectment.  It  is  urged  by  the  plaintiff  that  its 
right  of  way  cannot  be  held  to  respond  to  a  judgment  rendered 
on  a  declaration  for  betterments,  nor  execution  be  levied  upon 
a  railroad's  right  of  way,  for  the  reason  that  neither  the  cred- 
itor nor  the  purchaser  at  execution  sale  has  any  franchise  to 
make  use  of  the  same,  and  that  the  right  of  way  cannot  be 
used  apart  from  the  franchise,  and  that  the  franchise  cannot 
be  enjoyed  without  the.  right  of  way.  This  is  undoubtedly 
true,  so  fair  as  the  levy  of  an  execution  upon  the  land  is  con- 
cerned. It  cannot  be  levied  upon  for  the  reason  alleged,  and 
for  the  further  reason  that  the  statute  referred  to  prohibits  it. 

It  is  claimed  that  no  recovery  can  be  had  for  betterments 
imposed  on  a  railroad  company's  right  of  way  which  was 
acquired  by  the  exercise  of  its  power  of  eminent  domain,  and 
not  otherwise ;  that  its  right  is  an  incorporeal  hereditament  in 
the  nature  of  an  easement ;  that  the  recovery  can  be  had  only 
against  the  rightful  owner  of  the  land,  and  not  one  having 
an  easement  therein.  The  right  of  the  railroad  company  is 
something  more  than  a  mere  easement.  It  is  seised  and  pos- 
sessed of  the  land,  under  the  statute,  of  such  an  estate  as  is 
necessary  for  its  uses.  It  was  settled  in  this  case  (71  Vt.  84, 
42  Atl.  984,  48  Atl.  699)  that  the  plaintiff  had  such  an  estate 
in  the  land  in  question  that  ejectment  would  lie.  Its  estate  is 
of  such  a  nature  that  the  statute  relating  to  betterments  is 
applicable.  If  ejectment  can  be  maintained  by  the  plaintiff, 
the  defendants  may  claim  the  benefits,  if  any,  that  they  are 
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entitled  to  under  the  betterment  statute.  The  plaintiff  insists 
that  the  defendants  could  not  make  improvements  on  a  rail- 
road's right  of  way  in  this  state,  supposing  their  title  to  be 
good  in  fee  for  the  reason  that  a  railroad  is  of  such  a  per- 
manent character  that  whoever  purchases  land  adjacent  to  its 
right  of  way  after  its  construction  must  take  notice  of  the 
rights  of  the  company  as  shown  by  the  filed  location, 
construction,  and  operation  of  its  road ;  that  is,  they  are  charge- 
able with  constructive  notice.  But  under  our  statute  better- 
ments made  upon  railroad  lands  stand  no  differently  from 
those  made  upon  the  lands  of  private  individuals.  The  Ques- 
tion is  one  of  fact  whether,  when  the  defendants  purchased 
the  land,  they  supposed  their  title  in  fee  was  good.  It  is  held 
in  this  state  that  constructive  notice,  which  the  law  implies 
from  the  registry  of  a  deed,  is  not  sufficient  to  preclude  one 
from  recovering  for  betterments  who  in  fact  purchased  in  good 
faith,  and  with  the  supposition  that  he  was  obtaining  a  perfect 
title  in  fee.  Whitney  v.  Richardson,  31  Vt.  300.  It  was  held 
in  Kendall  v.  Tracy,  6d  Vt.  522,  24  Atl.  n  18,  that  defendants 
cannot  recover  for  betterments  when  they  had  actual  knowl- 
edge of  a  mortgage  resting  upon  the  land,  and  it  is  said  that 
the  right  of  a  party  to  betterments  depends  upon  his  bona 
fide  supposition  that  he  bought  the  land  with  title  in  fee. 
Neither  can  it  be  said  as  against  this  statute  that  buildings 
and  structures  erected  upon  a  railroad's  right  of  way  are 
nuisances,  and  cannot  be  regarded  in  law  as  improvements. 
The  statute  provides  for  a  recovery  for  betterments,  and  for 
a  judgment  in  favor  of  the  party  making  them  for  the  damages 
sustained  by  him.  The  rule  of  damages  is  prescribed  by  the 
statute,  viz.  "the  increase  in  the  value  of  such  land  in  con- 
sequence of  betterments  so  made."  Under  its  provisions  a 
judgment  may  be  obtained  against  the  plaintiff  in  ejectment. 
Upon  such  judgment  an  execution  can  issue  only  against  the 
land  so  recovered  in  the  action.  Having  recovered  a  judgment 
for  betterments,  the  defendant  in  the  action  of  ejectment  is 
confronted  with  this  dilemma:  He  can  have  an  execution 
only  aeainst  the  land  recovered  in  the  action;  and  the  land, 
being  used  by  the  railroad  as  its  right  of  way,  cannot  be  levied 
upon  to  satisfy  the  execution.  The  law  gives  to  the  party  a 
judgment  for  the  damages  which  he  has  suffered,  but  will  not 
permit  him  to  enforce  the  judgment  in  the  ordinary  way  by 
execution.  When  the  law  gives  a  person  a  legal  right  with- 
out a  full,  ample,  and  complete  remedy  at  law,  equity  has 
jurisdiction  to  afford  the  party  relief;  and  it  mav  do  so  in  this 
case  if  the  party  is  so  advised.  It  is  analogous  in  principle  to 
the  ruling  of  the  court  in  cases  when  a  landowner  permits  a 
railroad  company  to  enter  upon  his  land  and  construct  its 
road,  or  stands  by  and  sees  the  company  do  it,  and  makes  no 
objection  thereto,  and  no  damages  are  paid  him  for  such  tak- 
ing of  his  land.  While  the  landowner  cannot  maintain  tres- 
pass nor  ejectment  because  the  land  was  entered  upon  bv  his 
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license,  nor  assumpsit,  perhaps,  after  two  years  have  elapsed, 
or  the  corporation  is  insolvent,  equity  grants  the  party  relief 
by  perpetually  enjoining  the  road  from  occupying  the  land 
until  the  damages  are  paid.  In  analogy  with  this  principle, 
in  this  case  the  plaintiff  can  be  perpetually  enjoined  from 
using  the  premises  until  it  pays  the  defendants  the  judgment, 
if  any  is  obtained,  for  their  betterments.  There  is  nothing 
inconsistent  in  this.  The  land  which  is  the  subject  of  con- 
troversy cannot  be  taken  and  used  by  any  other  party  than 
the  plaintiff,  and  the  defendants  who  are  damaged  by  reason 
of  their  betterments  can  obtain  relief  in  the  manner  indicated. 
A  majority  of  the  court  direct:  The  pro  forma  judgment  His 
reversed,  and  cause  remanded. 


Bush  v.  Delaware,  L.  &  W.  R.  Co. 

{Court  of  Appeals  of  New  York,  March  12,  /go/.) 

[59  N.  E.  Rep.  838.] 

Negligence  in  Maintaining  Highway  Bridge — Evidence  as  to  Ordinary 
Life  of  Bridge. — Where  suit  is  brought  against  a  railroad  company  for 
an  injury  received  from  the  collapse  of  an  overhead  wood  highway 
bridge,  maintained  by  the  company,  and  not  renewed  for  nine  years, 
which  resulted  from  defective  stringers,  a  witness  employed  by  the  com- 
pany to  construct  and  repair  such  bridges  may  testify  that  the  ordinary 
life  of  the  stringers  of  such  a  bridge  is  from  five  to  six  years,  since  it 
tended  to  show  the  neglect  of  the  company  in  failing  to  replace  the 
stringers. 

Same — Same — Opinion  Evidence. — Where  an  action  is  brought  against 
a  railroad  company  for  the  collapse  of  an  overhead  highway  bridge, 
caused  by  the  defective  condition  of  the  timber  used  therein,  evidence 
of  a  witness  employed  in  building  bridges  of  similar  timber,  grown 
in  the  same  locality,  as  to  the  life  of  such  timber,  is  not  inadmissible 
as  opinion  evidence,  since  it  proves  a  fact  known  by  the  witness. 

Same — Evidence. — Where  defendant  introduces  evidence,  in  an  action 
against  a  railroad  company  for  the  collapse  of  an  overhead  bridge 
maintained  by  it,  resulting  from  defective  stringers,  that  the  strength 
of  the  bridge  was  the  same  after  the  accident  as  it  was  before,  the  plain- 
tiff may  show  that  after  the  accident  four  or  five  stringers  were  put  in 
the  place  of  the  two  which  were  broken. 

Same— Liability  Depending  on  Weight  of  Vehicle— Statute.— Laws  1890, 
c.  568,  §  154,  providing  that  no  town  shall  be  liable  for  any  damages 
resulting  to  person  or  property  by  reason  of  the  breaking  of  any  bridge 
caused  by  the  transportation  of  any  vehicle  or  load  weighing  four  tons 
or  over,  does  not  prevent  a  recovery  for  an  injury  received  through  the 
collapse  of  a  bridge  on  an  attempted  crossing  by  a  threshing  engine  and 
separator,  which  together  weigh  over  four  tons,  but  each  of  which 
weighs  less,  when  only  one  was  on  the  part  of  the  bridge  which  col- 
lapsed. 

Duty  of  Railroad  to  Maintain  Overhead  Bridge — Statute. — Under  Laws 
1890,  c.  565,  §  11,  requiring  railroad  corporations  crossing  highways  to 
restore  the  highway,  and  allowing  such  highway  to  be  carried  over  the 
track,  a  railroad  corporation  constructing  an  overhead  bridge  for  a 
highway  is  under  the  duty  of  maintaining  the  bridge. 

Same — Same. — The  liability  of  a  railroad,  under  Laws  1890,  c.  565,  § 
11,  requiring  it  to  restore  any  highway  intersected  by  its  road,  and 
allowing  it  to  carry  the  highway  over  its  road,  is  not  limited  by  Laws 
1890,  c.  568,  §  154,  which  provides  that  no  town  shall  be  liable  for  any 
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damage  to  person  or  property  resulting-  from  the  breaking  of  a  bridge 
caused  by  a  vehicle  or  load  weighing1  over  four  tons,  and  providing*  that 
the  person  engaged  in  transporting  or  driving*  the  same  shall  be  liable 
for  all  damages  therefrom,  since  the  latter  section  is  only  for  the  pro- 
tection of  towns. 

Same— Same.— Laws  1897,  c.  754,  §  64,  providing  that,  where  a  high- 
way crosses  a  railroad  by  an  overhead  bridge,  the  framework  of  the 
bridge  shall  be  maintained  and  kept  in  repair  by  the  railroad  company, 
and  the  roadway  and  approaches  shall  be  maintained  and  kept  in  repair 
by  the  municipality,  includes  such  bridges  existing  at  the  time  of  the 
passage  of  the  act. 

Same— Construction  of  Statute. — Laws  1897,  c.  754,  §  64,  requires  the 
framework  of  a  highway  bridge  over  a  railroad  track  to  be  maintained 
and  kept  in  repair  by  the  railroad  company,  and  the  roadbed  to  be  kept 
in  repair  by  the  municipality.  The  evidence  in  an  action  against  a  rail- 
road company  for  injuries  received  through  the  collapse  of  such  a  bridge 
showed  that  the  injury  was  caused  through  the  defective  condition  of 
the  stringers,  and  that  such  stringers  were  a  part  of  the  framework  of 
the  bridge,  in  the  ordinary  meaning  of  such  term.  Held,  that  it  was 
not  error  for  the  court  to  instruct  that  they  were  a  part  of  the  frame- 
work of  the  bridge,  since  the  ordinary  meaning  of  language  is  to  be 
used  in  construing  a  statute,  though  it  may  have  a  particular  technical 
meaning,  and  the  meaning  thereof  is  to  be  determined  by  the  court,  and 
not  by  the  jury. 

Same — Liability  of  Railroad  Company  Assuming  Duty  of  Municipality.* 
— Where  a  railroad  company  maintains  an  overhead  highway  bridge 
for  a  period  longer  than  the  usual  life  of  such  bridge  without  any  inspec- 
tion, and  the  bridge  appears  to  be  safe  on  a  casual  examination  and  an 
injury  occurs  through  the  collapse  thereof,  due  to  rotten  timbers,  the 
company  cannot  defeat  its  liability  on  the  ground  that  the  portion  of 
the  bridge  which  collapsed  should  have  been  maintained  by  the  munic- 
ipality, since,  if  it  attempted  to  maintain  the  bridge,  it  was  its  duty  to 
keep  it  in  safe  condition. 

Contributory  Negligence. — Where  plaintiff  is  injured  by  the  collapse 
of  a  bridge  over  a  railroad,  caused  by  driving  a  threshing  engine  and 
separator  thereon,  the  question  of  his  contributory  negligence  is  for  the 
jury,  in  an  action  against  the  railroad  company  therefor. 

Appeal  from  supreme  court,  appellate  division.  Third 
department. 

Action  by  Lottie  Bush,  as  administratrix,  etc.,  against  the 
Delaware,  Lackawanna  &  Western  Railroad  Company,  for  the 
negligent  killing  of  plaintiff's  husband.  From  a  decision  of 
the  appellate  division  affirming  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  new  trial  (66  N.  Y.  Supp. 
1 128),  defendant  appeals.     Affirmed. 

S.  D.  Halliday,  for  appellant. 
M.  N.  Tompkins,  for  respondent. 

MARTIN,  J.  This  action  was  to  recover  damages  occa- 
sioned by  the  death  of  the  plaintiff's  intestate,  which  was 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant. The  defendant  owns  and  operates  a  railroad  running 
from  Oswego  to  Ithaca.  It  was  built  in  1849.  Before  its  con- 
struction a  highway  existed,  leading  from  the  Coddington 
road  across  the  valley  of  the  Six-Mile  creek  to  the  Catskill 

•As  to  the  duty  to  keep  bridges  in  good  condition  and  repair,  see  gen- 
erally, 1  Rap.  &  Mack's  Dig.  697  et  seq.\  4  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  936  et  seq. 
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turnpike.  The  railroad  was  constructed  across  this  highway, 
which  was  cut  down  about  22  feet  below  its  surface,  and  the 
defendant  erected  a  bridge  over  the  cut.  From  the  time  the 
bridge  was  erected  until  the  accident,  so  far  as  repaired,  it 
was  repaired  by  the  defendant.  During  that  time  it  erected 
one  or  two  new  bridges  in  place  of  an  old  one,  and  repaired 
them  several  times.  At  the  time  of  the  accident  the  bridge 
was  a  wooden  structure  about  68  feet  in  length,  the  center 
panel  was  17$  feet  in  the  clear,  and  the  floor  or  roadway, 
which  consisted  of  plank  3  inches  in  thickness,  was  laid  upon 
four  stringers,  12  inches  square,  bolted  to,  and  which  appar- 
ently formed  a  part  of,  the  framework.  An  accurate  model 
and  diagram  of  the  bridge,  used  on  the  trial,  was  produced  on 
the  argument  of  this  appeal.  On  the  12th  of  November,  1898, 
the  plaintiff's  intestate  was  in  the  employ  of  John  Lee,  the 
owner  of  a  traction  engine  and  separator,  who  was  engaged 
in  threshing  for  farmers  in  that  locality.  In  passing  from  the 
place  where  they  had  been  at  work  to  another,  where  they 
had  been  engaged  to  thresh,  they  passed  over  a  portion  of  this 
highway,  and  attempted  to  cross  the  bridge.  The  engine  was 
10-horse  power,  and  weighed  about  7,500  pounds.  It  was 
light  of  the  kind  used  for  that  purpose,  the  usual  weight  being 
several  thousand  pounds  greater.  The  separator  attached  to 
the  engine  at  the  time  they  attempted  to  cross  weighed  about 
3,900  pounds.  Before  crossing,  the  owner  and  the  plaintiff's 
intestate  examined  the  bridge  to  ascertain  whether  or  not  it 
was  safe.  They  also  inquired  as  to  its  safety  of  the  path 
master  of  the  district  in  which  it  was  located,  who  expressed 
the  opinion  that  it  was  safe,  although  he  suggested  that  they 
should  not  rely  upon  his  opinion.  They  ran  onto  the  bridge 
carefully,  keeping  the  wheel  of  the  engine  and  separator  over 
the  sleepers ;  passed  over  about  26  feet  of  the  bridge  before 
reaching  the  center  panel ;  and  when  the  engine  reached  that 
part  of  the  bridge  two  of  the  sleepers  gave  way,  precipitating 
the  engine,  separator,  and  men  to  the  railroad  below.  The 
plaintiff's  intestate  was  instantly  killed.  The  negligence 
charged  was  that  the  defendant  failed  to  keep  this  bridge  in  a 
reasonably  safe  state  of  repair.  It  was  also  alleged  that  such 
negligence  was  the  cause  of  the  intestate's  death,  and  that  he 
was  free  from  any  negligence  which  contributed  to  his  injury. 
The  proof  disclosed,  without  contradiction,  that  the  two 
stringers  which  gave  way  had  remained  in  the  bridge  nine 
years,  and  were  extremely  rotten.  The  rot  was  internal,  leav- 
ing the  outside  apparently  sound.  Their  actual  condition 
could  be  ascertained  by  boring  into  the  ends,  or  by  in  some 
way  reaching  beyond  the  surface.  There  was  a  shell  from 
an  inch  to  two  inches  in  thickness  on  the  outside  which  was 
sound,  but  the  remainder  was  entirely  decayed.  The  condi- 
tion of  the  bridge  was  fully  described,  and  the  evidence  tended 
to  show  that  the  defendant  was  negligent  in  not  properly 
maintaining  it.     There  was  also  proof  of  freedom  from  con- 
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tributory  negligence  by  the  plaintiff's  intestate.  The  ques- 
tions of  the  defendant's  negligence,  the  freedom  of  the  plain- 
tiff's intestate  from  contributory  negligence,  and  the  amount 
of  damages  were  questions  for  the  jury ;  and  its  verdict  was 
justified,  unless  the  statutes  which  will  be  subsequently  con- 
sidered control  and  render  it  improper.  The  only  questions 
before  this  court  for  review  are  those  presented  by  exceptions 
to  rulings  and  to  the  charge  of  the  trial  court. 

The  plaintiff  was  permitted  to  prove  by  one  of  the  defend- 
ant's witnesses,  who  was  employed  by  it  to  construct  and 
repair  such  bridges,  the  length  of  time  it  left  hemlock  plank- 
ing: upon  such  a  bridge  before  renewing.  The  evidence  was 
objected  to  as  improper  and  incompetent.  The  objection  was 
overruled,  and  the  defendant  excepted.  The  witness  testified 
that  planking  would  generally  wear  out  before  it  would  rot 
out  on  a  bridge  where  there  was  a  great  deal  of  travel,  and 
that  upon  the  bridge  in  question  it  would  last  five  years,  as 
a  rule.  He  was  then  asked  if  that  was  true  as  to  the  stringers, 
and  replied  they  would,  as  a  rule,  last  five  or  six  years.  This 
evidence  was  admitted  under  the  same  objection  and  excep- 
tion. The  appellant  now  insists  that  the  question  for  the  jury 
was  whether  it  was  negligent  to  permit  exposed  hemlock 
stringers  to  remain  in  this  bridge  nine  years  without  change, 
and  that  it  was  error  to  permit  the  plaintiff  to  prove  its 
custom  in  that  respect.  We  think  the  evidence  giyen  by 
the  witness  was  proper,  as  it  tended  to  show  an  omission  of 
duty  on  the  part  of  the  defendant,  by  permitting  the  sleepers 
which  gave  way  to  remain  long  after  their  usual  life  without 
sufficient  or  thorough  inspection. 

It  is  also  urged  that  the  time  within  which  hemlock  timber 
would  decay  is  not  so  far  a  question  of  science  or  skill  as  to 
justify  the  reception  of  expert  testimony  upon  that  subject. 
We  are  of  the  opinion  that  the  'experience  of  the  witness  in 
testing  the  life  of  the  hemlock  used  in  that  locality  gave  him 
a  knowledge  of  the  subject  which  rendered  it  competent  to 
prove  by  him  how  long  such  timber  would  last.  A  witness 
who  has  been  for  years  engaged  in  the  erection  and  main- 
tenance of  bridges  or  other  similar  structures,  and  thus  by  ex- 
perience has  ascertained  the  life  of  a  particular  wood  grown 
in  the  locality,  may  properly  be  permitted  to  testify  to  the 
knowledge  thus  acquired.  The  evidence  elicited  was  not  an 
opinion,  but  proof  of  a  fact  which  the  witness  had  ascertained 
by  his  long  experience  in  the  business  in  which  he  was 
engaged. 

Another  exception  upon  which  the  defendant  relies  was  to 
evidence  that  after  the  accident  four  or  five  sleepers  were  put 
in  place  of  the  two  which  were  broken.  This  evidence  was 
not  admitted  upon  the  theory  that  it  was  proof  bearing  upon 
the  question  of  the  defendant's  negligence,  or  an  acknowledg- 
ment of  it,  but  the  ruling  was  placed  upon  the  express  ground 
that  it  contradicted  the  testimony  of  the  defendant's  witnesses 
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as  to  the  strength  of  the  bridge  after  the  accident,  who,  in 
effect,  had  stated  that  it  was  the  same  after  as  before.  As 
this  proof  was  admitted  simply  to  contradict  those  witnesses, 
and  as  it  was  expressly  limited  to  that  purpose  by  the  learned 
trial  judge,  it  was  clearly  admissible. 

Again,  the  appellant  earnestly  insists  that  section  154  of  the 
highway  law  is  a  bar  to  any  recovery  in  this  action.  This 
contention  seems  to  be  based  upon  the  theory  that  that  sec- 
tion is  applicable  to  the  facts  in  this  case,  and  hence  con- 
clusively established  that  the  plaintiff's  intestate,  as  a  matter 
of  law,  was  guilty  of  contributory  negligence.  That  section 
provides:  "No  town  shall  be  liable  for  any  damage  resulting 
to  person  or  property,  by  reason  of  the  breaking  of  any  bridge, 
by  transportation  on  the  same,  of  any  vehicle  and  load, 
together  weighing  four  tons  or  over;  but  any  owner  of  such 
vehicle  or  load,  or  other  person  engaged  in  transporting  or 
driving  the  same  over  any  bridge,  shall  be  liable  for  all  dam- 
ages resulting  therefrom. M  Laws  1890,  c.  568,  §  154.  The 
engine  upon  which  the  plaintiff's  intestate  was  riding,  together 
with  the  separator,  weighed  more  than  the  amount  mentioned 
in  the  statute.  There  was,  however,  no  sufficient  proof  that 
either  the  engine  or  the  separator  weighed  that  amount,  but, 
on  the  contrary,  it  was  that  the  engine  weighed  about  7, 500 
pounds,  and  the  separator  about  3,900  pounds.  Nor  was  it 
shown  that  the  forbidden  weight  was  upon  the  portion  of  the 
bridge  which  gave  way  at  the  time  of  the  accident.  The 
thresher  could  not  have  been  upon  that  particular  bent  or 
panel  at  the  time.  The  panel  was  only  17^  feet  in  the  clear, 
while  it  was  more  than  19  feet  from  the  front  wheels  of  the 
engine  to  the  front  wheels  of  the  separator,  so  that  it  is  plain 
that  at  no  time  was  there  upon  the  broken  bent  a  weight  equal 
to  that  forbidden  by  the  statute,  and  hence  it  cannot  be  said 
that  the  breaking  of  the  bridge  was  caused  by  the  transporta- 
tion over  it  of  a  load  exceeding  4  tons.  The  testimony  also 
disclosed  that  if  the  stringers  had  not  been  rotten  they  would 
have  sustained  a  weight  of  more  than  30  tons. 

The  duties  of  railroad  companies  in  building  and  maintain- 
ing bridges  which  are  rendered  necessary  by  their  interference 
with  existing  highways  are  defined  and  regulated  by  another 
statute,  which  declares:  "Every  railroad  corporation  which 
shall  build  its  road  *  *  *  across  *  *  *  any  highway 
*  *  *  which  the  route  of  its  road  shall  intersect  or  touch, 
shall  restore  *  *  *  the  *  *  *  highway  *  *  * 
thus  intersected  or  touched  to  its  former  state,  or  to  such  state 
as  not  to  have  unnecessarily  impaired  its  usefulness,  and  any 
such  highway  *  *  *  may  be  carried  by  it,  under  or  over 
its  track,  as  may  be  found  most  expedient. M  Laws  1890,  c. 
565.  §  11.  It  has  been  many  times  held  that  the  statutory 
dutv  of  restoring  a  highway  appropriated  by  a  railroad  com- 
pany for  its  track  is  a  continuing  obligation  incident  to  its 
franchise;  that  the  purpose  of  the  statute  was  to  impose  upon 
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the  company  the  duty  of  maintaining  a  bridge  or  highway,  as 
well  as  of  restoring  it ;  and  that  the  statutory  duty  to  preserve 
the  usefulness  of  the  highway  attaches  and  remains  until  it  is 
fullv  complied  with.  Allen  v.  Railroad  Co.,  151  N.  Y.  434, 
45  N.  E.  845. 

In  considering  these  statutes  the  first  question  presented  is 
whether  the  statute  exempting  a  town  from  damages  resulting 
from  the  breaking  of  any  bridge  by  a  load  weighing  more  than 
four  tons  applies  to  a  bridge  maintained  not  by  a  town  or  at 
public  expense,  but  constructed  by  a  railroad  company  in  pur- 
suance of  the  provisions  of  section  1 1  of  the  railroad  law. 
Section  1 54  of  the  highway  law  relates  only  to  bridges  main- 
tained by  towns,  and  does  not  in  terms  nor  by  implication 
apply  where  railroads  have  appropriated  to  their  own  use 
absolutely  safe  highways,  and  in  place  erected  bridges  for  the 
accommodation  of  the  public.  Section  n  of  the  railroad 
law,  as  it  now  exists,  is  merely  a  codification  or  continuance 
of  the  earlier  statutes  upon  that  subject,  which  reauired  rail- 
road companies  to  restore  highways  appropriated  by  them  to 
their  former  state ;  and  it  was  not  changed,  altered,  or  re- 
pealed by  the  statute  relating  to  the  liability  of  towns. 
Examining  the  highway  law,  it  seems  plain  from  its  context 
that  section  1 54  was  intended  to  apply  only  to  town  bridges 
maintained  at  public  expense.  Section  153  provides  that 
whoever  shall  injure  any  bridge  maintained  at  public  expense, 
in  the  manner  specified,  shall  forfeit  treble  damages.  Im- 
mediately following  is  the  section  quoted,  thus  showing  that 
the  bridges  which  were  in  the  legislative  mind  when  this 
statute  was  drawn,  and  to  which  that  section  was  intended  to 
apply,  were  bridges  of  a  town  maintained  at  public  expense. 
The  railroad  law  and  the  highway  law  were  passed  upon  the 
same  day.  Section  n  of  the  railroad  law  defines  the  duties 
of  railroad  companies,  while  section  154  of  the  highway  law 
relates  only  to  highways  and  bridges  maintained  by  towns. 
It  seems  manifest  that  that  section  of  the  highway  law  was 
not  intended  to  apply  to  or  to  abridge  the  rights  of  the  pub- 
lic as  against  railroad  companies,  nor  to  lessen  their  liabilities 
in  regard  to  the  character  of  the  bridges  they  are  required 
to  build  and  maintain,  where  they  appropriate  a  portion  of 
a  highway.  Section  1 1  of  the  railroad  law  was  not  repealed 
by  the  highway  law.  There  was  no  direct  repeal,  and  it  was 
not  repealed  by  implication.  The  intention  to  repeal  a  stat- 
ute by  implication  will  not  be  presumed,  nor  the  effect  of  re- 
peal be  admitted,  unless  an  unavoidable  inconsistency  in  the 
statutes  exists,  and  then  only  to  the  extent  of  the  repugnancy 
between  them.  Nor  is  one  statute  to  be  considered  as  repug- 
nant to  another  unless  they  relate  to  the  same  subject,  and  are 
enacted  for  the  same  purpose.  Suth.  St.  Const.  §  138;  Davis 
v.  Supreme  Lodge,  165  N.  Y.  159,  164,  et  seq.,  58  N.  E.  891. 
Therefore  section  11  of  the  railroad  law  is  still  in  force, 
unamended,  and  unaffected  by  the  statute  limiting  the  lia- 
bility of  towns. 
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But  it  is  said  that  section  1 54  of  the  highway  law  indicates 
a  policy  limiting  the  liability  for  injuries  occurring  upon  the 
bridges  of  the  state,  including  those  erected  and  maintained 
by  railroads  as  a  compensation  to  the  public  for  portions  of 
highways  they  have  destroyed.  To  justify  us  in  upholding 
the  policy  contended  for,  some  sufficient  reason  must  be 
found.  Upon  what,  then,  can  such  a  conclusion  be  based? 
Evidently  not  upon  the  language  of  the  statute,  as  it  contains 
none  indicating  any  such  purpose ;  not  upon  any  known  or 
existing  intent  of  the  legislature,  as  we  find  nothing  to  indi- 
cate any  such  intent ;  not  upon  any  previous  law,  as  none  is 
found  indicating  such  a  policv.  The  question  of  public  policy 
has  been  somewhat  discussed  by  this  court,  and  the  cases  in 
which  courts  are  justified  in  considering;  it  when  called  upon 
to  enforce  the  law  have  been  quite  clearly  stated.  As  to  the 
power  of  the  court  to  adopt  any  such  supposed  policy,  it  has 
held  that  it  should  be  exercised  .only  in  clear  cases,  and  gen- 
erally within  limits  previously  defined,  and  that  the  legislature 
is  the  authority  which  should  define  any  such  policy  which  is 
supposed  to  exist.  Cross  v.  Trust  Co.,  131  N.  Y.  343,  30  N. 
E.  125,  15  L.  R.  A.  606.  When  we  examine  the  history  of  the 
highway  law  in  relation  to  bridges  of  towns,  and  also  the  law 
requiring  the  construction  and  maintenance  of  bridges  by 
railroad  companies  where  they  have  interfered  with  existing 
highways,  it  quite  clearly  indicates  the  policy  of  the  state  as 
it  has  hitherto  existed.  Anterior  to  1881,  neither  at  common 
law  nor  by  statute  was  a  town  under  any  legal  liability  for 
damages  to  persons  or  property  injured  by  defects  in  highways, 
although  the  injury  was  the  result  of  the  neglect  of  its  officers 
to  keep  its  highways  or  bridges  in  a  safe  state  of  repair. 
Monk  v.  Town  of  New  Utrecht,  104  N.  Y.  552,  11  N.  E.  268; 
People  v.  Board  of  Town  Auditors  of  Little  Valley,  75  N. 
Y.  316;  Same  v.  Board  of  Town  Auditors  of  Esopus,  74  N.  Y. 
310.  The  only  remedy  that  then  existed  was  by  an  action 
against  the  commissioners  of  highways.  But  even  such  an 
action  could  not  be  maintained  unless  the  officers  whose  duty 
it  was  to  repair  them  had  sufficient  funds  in  their  hands  to 
remedy  the  defect,  and  still  omitted  to  do  so.  Hover  v. 
Barkhoof,  44  N.  Y.  113.  Therefore,  if  a  town  omitted  to 
raise  sufficient  funds  to  keep  its  bridges  and  highways  in  re- 
pair, a  person  injured  was  compelled  to  bear  any  loss  he  might 
suffer,  as  he  could  recover  against  neither  the  town  nor  its 
officers.  Towns,  in  their  corporate  capacity,  had  no  control 
over  highways,  and  were  under  no  obligation  to  keep  highways 
or  bridges  in  repair.  Neither  was  an  overseer  nor  com- 
missioner of  hiehways  an  agent  of  the  town,  and  hence  it  was 
not  chargeable  for  his  nonfeasance  or  misfeasance  or  for  his 
official  acts  or  delinquencies.  People  v.  Board '  of  Town 
Auditors  of  Esopus,  74  N.  Y.  310.  The  practical  working  of 
the  law  as  it  then  existed  was  that,  where  a  recovery  was  had 
against  a  commissioner,  an  effort  was  at  once  made  to  induce 
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the  town  to  pay  the  judgment  and  relieve  the  commissioner, 
which  was  usually  successful.  In  1S81,  while  this  was  the  con- 
dition of  the  law,  the  legislature  passed  a  statute  providing 
that  towns  should  be  liable  for  all  damages  to  persons  or  prop- 
erty by  reason  of  defective  highways  or  bridges  in  cases  in 
which  the  commissioners  of  highways  were  liable,  and  made 
the  judgment  recovered  for  any  such  damages  a  charge  upon 
the  town.  After  having  thus  imposed  upon  towns  this  new 
liability,  the  statute  under  consideration  was  passed,  evi- 
dently for  the  purpose  of  modifying  or  mitigating  the  effect  of 
the  law  of  1881.  and  to  some  extent  relieving  towns  from  the 
liability  which  had  been  thus  imposed.  But  since  1835  the 
liability  of  railroad  companies  for  injuries  occasioned  by  their 
neglect  to  restore  to  their  former  state  and  so  maintain  high- 
ways crossed  by  their  railroads,  so  as  not  to  impair  their  use- 
fulness,'has  never  been  questioned  or  denied.  And  never  until 
now  has  it  been  claimed  that  the  policy  of  the  law  relating 
to  bridges  or  highways  of  a  town  had  any  application  or  rela- 
tion to  the  duties  and  liabilities  of  a  railroad  company  imposed 
by  the  railroad  law.  The  policy  as  to  each  has  always  been 
distinct,  and  essentially  different  from  that  which  has  been 
adopted  as  to  the  other.  Consequently,  when  the  legislature 
determined  to  relieve  the  towns  to  some  extent  from  the  lia- 
bility which  had  been  imposed  upon  them  by  the  statute  of 
1881,  the  act  under  consideration  was  enacted  to  accomplish 
that  result.  But  the  fact  that  it  thus  sought  to  relieve  the 
public  from  damages  for  injuries  caused  in  the  manner  pointed 
out  in  no  way  discloses  anv  general  or  special  policy  which 
can  be  properly  applied  to  railroad  bridges  built  in  pursuance 
of  the  railroad  law,  which  clearly  defines  the  duties  of  such 
companies.  If  the  broad  claim  of  the  appellant  is  sustained, 
it  would  seem  to  follow  that  section  154  may  also  be  held  to 
apply  to  toll  and  other  highway  bridges  owned  and  main- 
tained by  individuals  or  other  private  corporations,  and  also 
to  bridges  in  the  cities  and  villages  of  the  state.  But  as  this 
statute  is,  by  its  provisions,  limited  to  the  liability  of  towns,  we 
think  it  ought  not  to  be  extended  beyond  its  plain  and  appar- 
ent purpose,  and  thus  interfere  with  or  destroy  existing  rights 
and  liabilities,  especially  where  it  may  essentially  interfere 
with  the  rights  of  the  public,  which  are  conferred  upon  it  bv 
a  statute  that  has  neither  been  repealed  nor  modified.  The 
manifest  object  of  the  amendment  of  the  highway  law  was  to 
relieve  towns  from  certain  liabilities,  but  not  to  lessen  or  ab- 
solve railroad  companies  from  the  duty  imposed  upon  them  by 
another  statute.  While  sufficient  reasons  may  have  existed 
to  induce  the  enactment  of  a  statute  limiting  the  liabilities  of 
governmental  corporations  or  political  divisions  of  the  state 
for  which  the  public  is  responsible,  still  none  is  obvious  which 
would  have  induced  the  legislature  to  modify  or  repeal  the 
statutory  liabilities  and  duties  of  railroad  companies.  If  any 
such  reasons  had  existed,  it  is  fair  to   assume  that  the  legisla- 
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ture  would  have  given  them  expression  by  extending  the  lim- 
itation to  railroad  bridges,  and  would  not  have  confined  them 
to  those  maintained  by  towns.  It  is  to  be  presumed  that  the 
legislature  did  not  intend  to  make  any  changes  in  the  existing 
law  beyond  what  are  expressly  declared.     Suth.'  St.   Const. 

§  333- 
What  is  now  asked  is  that  the  court  shall,  in  effect,  repeal  a 

statute  which  has  existed  for  half  a  century,  been  continued 
by  the  legislature  notwithstanding  the  amendment  of  the 
highway  law,  and  to  practically  extend  another  statute, 
which  is.  applicable  only  to  towns,  to  other  corporations 
and  other  subjects,  which  were  never  intended  to  be  in- 
cluded. That  the  power  we  are  asked  to  exercise  is  leg- 
islative, and  not  judicial,  is  manifest.  By  no  proper  rules  of 
interpretation  can  this  statute  be  extended  to  cover  bridges 
erected  in  pursuance  of  the  railroad  law.  Indeed,  it  is  not 
even  claimed  by  the  appellant  that  the  statute  has  any  such 
effect  in  and  of  itself,  but  the  court  is  asked  to  extend  its 
effect  to  cases  which  were  never  contemplated  by  the  legis- 
lature, upon  the  ground  that  it  has  in  some  incomprehensible 
way  inaugurated  a  policy  which  the  courts  should  enforce  by 
thus  extending  it  to  railroad  bridges.  If  this  relief  is  nec- 
essary or  even  proper,  the  statute  should  not  be  amended  or 
extended  by  this  court,  but  the  remedy  is  with  the  legislative 
branch  of  the  government.  If  the  courts  can  extend  this  stat- 
ute to  bridges  maintained  by  railroad  companies  in  towns, 
they  may  as  well  extend  it  to  railroad  bridges  in  cities  and  vil- 
lages, without  regard  to  the  length  of  the  bridge,  its  location, 
or  the  character  of  the  traffic  over  it.  Thus,  followed  to  its 
logical  result,  it  would  destroy  or  seriously  cripple  many  of 
the  great  and  important  industries  of  our  cities  and  villages. 
Street-car  lines,  transportation  companies,  and  individuals 
engaged  in  moving  heavy  articles  would  be  compelled  to  dis- 
continue their  operations,  suspend  their  business,  reduce  it 
to  an  impracticable  or  impossible  limit,  or  become  their  own 
insurers  while  crossing  the  bridges  of  railroad  companies  which 
have  appropriated  the  street  under  a  statute  requiring  them 
to  restore  it  to  its  previous  state.  Legitimately,  this  court 
possesses  no  such  power.  Section  1 54  was  intended  to  apply 
only  to  bridges  maintained  by  towns  at  public  expense,  where 
the  streams  and  creeks  over  which  bridges  are  built  are 
usually  small  and  easily  forded.  In  such  cases  the  statute 
would  not  be  liable  to  operate  oppressively  upon  those  who 
are  required  to  transport  heavy  machinery  or  other  heavy 
loads  over  such  highways  and  bridges.  But  to  extend  it  to 
railroad  bridges,  over  which  the  traveling  public  are  required 
to  cross,  and  which  can  seldom  be  avoided  except  by  travel- 
ing great  distances,  might  prove  oppressive,  and  was  not 
within  the  purpose  of  this  statute.  Nor  does  it  indicate  any 
policy  which  would  justify  us  in  holding  any  such  doctrine. 
In  1897  the  legislature  passed  an  act  amending  the  railroad 
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law  in  relation  to  grade  crossings,  which  provides  that  all 
steam  surface  railroads  thereafter  built  should  be  so  con- 
structed as  to  avoid  public  crossings  at  grade  when  practicable 
(section  60) ;  that,  when  a  new  street  or  highway  shall  be 
constructed  across  such  road,  it  shall  pass  over  or  under  such 
railroad,  or  at  grade,  as  the  railroad  commissioners  shall 
direct;  the  manner  in  which  existing  crossings  may  be 
changed ;  and  how  lands  to  carry  out  the  provisions  of  the 
statute  as  amended  may  be  acquired;  and  then  follows 
this  provision:  "When  a  highway  crosses  a  railroad  by 
an  overhead  bridge,  the  framework  of  the  bridge  and  its 
abutments  shall  be  maintained  and  kept  in  repair  by  the 
railroad  company,  and  the  roadway  thereover  and  the 
approaches  thereto  shall  be  maintained  and  kept  in  repair  by 
the  municipality  in  which  the  same  are  situated."  Laws 
1897,  c.  754,  §  64.  Although  some  doubt  has  hitherto  existed 
whether  this  statute  has  any  application  to  existing  crossings 
where  no  change  of  grade  has  been  made  or  is  intended,  still, 
while  the  general  purpose  of  that  statute  was  to  prevent  and 
remove  railroad  crossings  at  grade  so  far  as  practicable,  yet, 
as  the  language  of  the  statute  is  sufficiently  broad  to  include 
existing  bridges,  we  have  held  that  it  applies  to  such  bridges, 
and  the  question  is  not  an  open  one  in  this  court.  City  of 
Yonkersv.  New  York  Cent.  &  H.  R.  R.  Co.,  165  N.  Y.  142, 
58  N.  E.  877.  On  the  trial,  as  well  as  upon  the  argument  of 
this  appeal,  the  appellant  insisted  that  by  virtue  of  this  stat- 
ute the  duty  of  maintaining  the  roadway  upon  this  bridge 
rested  upon  the  town  of  Ithaca,  that  the  broken  stringers  were 
a  part  of  the  roadway,  that  no  duty  to  see  that  they  were  in 
proper  repair  rested  upon  the  defendant,  and  hence  that  an 
action  for  negligence  in  permitting  them  to  remain  in  the 
bridge  without  proper  inspection  did  not  form  any  basis  upon 
which  the  jury  was  justified  in  finding  it  guilty  of  negligence. 
This  question  is  presented  by  an  exception  to  the  charge  of 
the  learned  trial  court.  The  defendant  requested  it  to  charge 
that,  if  the  jury  found  that  the  death  of  the  plaintiff's 
intestate  was  the  result  of  a  defect  and  giving  way  of  the 
roadway  to  the  bridge,  then  the  plaintiff  could  not  recover. 
To  this  request  the  court  replied,  "I  so  charge,  but  I  charge 
you  that  the  stringers  were  a  part  of  the  framework  of  the 
bridge."  The  defendant  thereupon  excepted  "to  that  part 
which  holds,  as  matter  of  law,  that  the  stringers  were  a  part 
of  the  framework."  Upon  the  trial,  as  we  have  seen,  a  model 
of  the  bridge  was  in  evidence,  and  was  exhibited  to  the  court 
and  jury.  Proof  was  given  as  to  the  manner  in  which  the 
bridge  was  constructed,  describing  particularly  the  stringers, 
the  materials  emploved,  how  they  were  fastened  to  the  bents, 
and  a  full  description  of  the  manner  in  which  the  whole 
bridge  was  constructed,  including  several  maps  or  diagrams, 
which  showed  plainly  the  entire  details.  The  defendant  called 
as  a  witness  Henry  Jacobie,  who  testified  that  he  was  a  pro- 
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fessor  of  bridge  engineering,  which  involved  bridge  construc- 
tion ;  that  he  had  been  engaged  in  teaching  that  profession 
for  nine  years  and    one-half,    had  taught  civil  engineering 
previously,  and  during  his  life  had  been  more  or  less  engaged 
in  some  work  in  relation  to  bridges.     He  had  never  con- 
structed any.  but  had  seen  their  construction,  and  had  studied 
and  taught  the  theory.     He  then  testified  that,  in  a  bridge  of 
the  type  of  that  in  question,  the  roadway  was  understood  to 
be  the  planking  of  the  floor,  the  stringers  sustaining  it  and 
the  hand  rail.     Thus  the  question  presented  is  whether  the 
court  was  justified  in  charging  that  the  stringers  were  a  part 
of  the  framework  of  the  bridge,  and,  if  not,  whether  it  con- 
stituted an  error  requiring  a  reversal  of  this  judgment     It  is 
quite  obvious  from  an  examination  of  the  model,  the  diagrams, 
and  the  description  of  the  manner  in  which  the  stringers  were 
fastened  to  the  other    framework    of  the  bridge,  that  the 
stringers  were  included  in,  and  were  a  part  of,  what  would 
naturally  and  ordinarily  be  understood  as  its  framework.     In 
construing  this  statute,  it  was  the  duty  of  the  court  to  give  to 
its  words  their  plain,  usual,  and  ordinary  meaning.     Giving 
to  those  words  that  meaning,  it  is  obvious  that  the  stringers  in 
this  bridge  were  a  part  of  the  framework,  and  not  a  part  of 
the  roadway,  notwithstanding  the  fact  that  they  might  con- 
vey a  different  meaning  to  the  scientific  mind.     We  think  it 
was  so  plainly  the  intent  of  the  legislature  that  the  railroad 
company  should  construct  the  entire  framework  of  the  bridge, 
that  the  court  was  justified  in  holding  that  the  stringers  were 
a  part  of  the  framework,  and  not  a  part  of  the  roadway.     As 
a  rule,  questions  in  regard  to  the  interpretation,  construction, 
or  effect  of  written  documents  are  for  the  court  alone,  and  for 
the  judge  to  submit  such  questions  to  the  jury  is  error.     This 
rule  applies  to  all  written  laws,   constitutional  provisions, 
statutes,  etc.     19  Am.  &  Eng.  Enc.   Law,  646,    §  4.     While  it 
is  true  that  in  some  cases,  where  peculiar  expressions  are 
used,  which  have,  in  particular  places  or  trades,  a  known  and 
special    meaning,   in  construing  contracts   between  parties, 
where  there  is  a  conflict  in  the  evidence  in  regard  to  their 
peculiar  meaning,  it  is  for  the  jury  to  say  what  the  meaning 
of  such  expressions  is,   or,   in  other  words,  how  they  were 
understood  by  the  parties  themselves,  yet.  when  a  statute  is 
to  be  interpreted,    the  question    is    what    the    legislature 
intended,  or  what  is  the  plain  and  natural  meaning  of  the 
words  employed.     We    find  in  this  charge  no  error  which 
would  justify  a  reversal  of  the  judgment. 

There  is  another  ground  upon  which  it  would  seem  that  the 
defendant  ought  to  be  held  liable.  Even  if  the  stringers  were 
a  part  of  the  roadway,  still  the  defendant  ought  not  to  be 
permitted  to  assert  as  a  defense  to  its  own  negligence  that 
what  it  did  ought  to  have  been  done  by  the  town,  especially 
after  having  furnished  sleepers  which,  if  sound,  as  they 
appeared,  were  sufficient  to  bear  a  weight  of  30  tons,  and  after 
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having  permitted  them  to  remain  three  or  four  years  beyond 
their  ordinary  life  without  proper  inspection  or  examination, 
as  it  thereby  induced  the  plaintiff's  intestate  to  pass  on  the 
bridge,  to  his  injury,  when  it  knew,  or  should  have  known, 
that  it  was  a  danger  and  snare  to  the  traveler  passing  over  it. 
As  was  said  by  Folger,  J.,  in  McMahon  v.  Railroad  Co.,  75 
N.  Y.  231,  238:  "By  undertaking  to  make  a  safe  way  of  pas- 
sage, and  failing  to  entirely  do  so,  and  yet  making  the  show 
of  a  safe  way.  the  defendants  misled  the  plaintiff,  to  his  harm, 
and  must  answer  to  him  for  his  damage.  They  had  a  right  to 
do  what  they  did,  had  they  done  it  well.  *  *  *  But, 
having  begun,  they  were  bound  to  do  it  in  a  proper  manner 
for  the  public.' '  Dygert  v.  Schenck,  23  Wend.  446,  451.  The 
defendant  having  placed  these  sleepers  in  the  bridge,  and 
having  failed  to  remove  them  or  furnish  others,  although  they 
became  dangerous  during  the  time  it  was  required  to  main- 
tain this  portion  of  the  bridge,  the  fact  that  the  legislature 
subsequently  imposed  upon  the  town  the  duty  of  maintaining 
the  roadway  did  not  relieve  the  defendant  from  liability  for  its 
negligence  in  permitting  them  to  remain  after  they  became 
rotten  and  worthless,  and  were  a  secret  danger  to  all  who 
passed  over  the  bridge. 

We  are  of  the  opinion  that  the  duty  of  maintaining  the 
stringers  to  this  bridge  was  upon  the  defendant ;  that  it  was 
guilty  of  negligence  in  not  properly  doing  so;  and  hence, 
so  far  as  the  question  of  the  defendant's  negligence  is  in- 
volved, the  judgment  should  be  sustained.  We  are  also  of  the 
opinion  that  upon  the  evidence  the  question  of  the  plaintiff's 
contributory  negligence  was  a  question  for  the  jury.  It  fol- 
lows that  the  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

BARTLETT,  VANN,  and  WERNER,  JJ.,  concur.  CUL- 
LEN,  J.,  concurs  in  result.  PARKER,  C.  J.,  and  GRAY,  J., 
not  voting. 

Judgment  and  order  affirmed. 


McKknnon  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

{Supreme  Court  of  Arkansas,  Feb,  23,  /go/.) 

[61  S.  W.  Rep.  383.] 

Eminent  Domain — Railroad  Right  of  Way— Remedy  of  Owner — 
Ejectment — Exclusiveness  of  Remedy. — Sand.  &  H.  Dig.  §  2734,  de- 
clares that,  whenever  any  corporation  authorized  to  appropriate  pri- 
vate property  shall  appropriate  real  estate,  the  owner  shall  have  an 
action  for  damages.  Section  2735  provides  the  measure  of  recovery  in 
such  an  action,  and  section  2736  requires  the  court  to  include  in  the 
judgment  an  order  condemning-  the  property  to  the  public  use  to  which 
it  shall  be  appropriated.  Hela  that,  where  a  railroad  appropriates  land 
for  a  right  of  way  within  the  prescribed  limits,  the  owner  may  not 
bring  ejectment  for  damages,  the  remedy  given  by  section  2734  being 
exclusive. 
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Same — Same — Necessity  of  Exercising  Power.* — Whether  land  appro- 
priated by  a  railroad  company  as  a  part  of  its  right  of  way  within  the 
six-rod  limit,  as  prescribed  by  Sand.  A  H.  Dig.  §  6175,  is  necessary  to 
the  use  and  operation  of  the  road,  is  a  matter  to  be  determined  by  the 
company. 

Same— Same — Recovery  of  Excess — Remedies. — Where  a  railroad 
appropriates  land  for  a  right  of  way  more  than  six  rods  in  width,  as 
authorized  by  Sand.  A  H.  Dig.  §  6175,  the  owner  can  recover  the  excess 
in  ejectment. 

Battxe,  J.,  dissenting. 

Appeal  from  circuit  court,  Johnson  county;  William  L. 
Moose,  Judge. 

Action  by  A.  M.  McKennon  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.     Reversed. 

On  the  8th  day  of  August,  1898,  appellant  filed  his  com- 
plaint in  the  Johnson  circuit  court  against  appellees,  alleging, 
in  substance,  that  he  is  the  owner  of  and  entitled  to  the  pos- 
session of  land  25  feet  in  width  on  each  side  of  the  right  of 
way  of  the  Little  Rock  &  Ft.  Smith  Railroad  passing  through 
the  S.  E.  i  of  the  N.  E.  i,  section  7,  township  9  N.,  range  23  W., 
of  which  appellee  is  in  the  wrongful  and  unlawful  possession, 
and  prays  a  recovery  of  said  lands  and  damages,  and  states  in 
the  complaint  his  chain  of  title.  At  the  May  term  of  this 
court,  1899,  a  trial  was  had  without  answer,  it  being  agreed 
and  understood  that  the  same  might  be  filed  after  the  trial, 
the  purport  of  it  being  at  the  time  stated;  and  now,  it  not 
having  been  filed,  and  not  appearing  in  the  transcript,  it  is 
agreed  that  it  may  be  filed  here,  and  treated  as  a  part  of  the 
transcript.  This  answer  says  that  the  strips  of  land  sought 
to  be  recovered  are  a  portion  of  its  right  of  way  in  Johnson 
county,  Ark.,  and  that  appellee  has  been  using  said  strips  of 
land  as  a  portion  of  its  right  of  way  for  more  than  20  years; 
and  that  early  in  the  year  1893,  at  a  time  when  appellee  was 
inclosing  its  right  of  way  through  that  portion  of  Johnson 
county  where  these  lands  and  other  contiguous  lands  lie.  it 
inclosed  these  two  strips  of  land  as  a  portion  of  its  right  of 
way;  and  that  since  that  time  appellee  has  maintained  these 
strips  of  land,  along  with  other  lands,  as  a  portion  of  its  right 
of  way;  that  said  strips  are  absolutely  necessary  to  the  com- 
plete and  successful  operation  of  its  line  of  road,  and  are  nec- 
essary to  give  it  the  right  of  way  authorized  by  the  statutes  of 
the  state ;  and  that  they  knew  of  no  adverse  claim  of  appel- 
lant to  said  strips  until  the  suit  was  brought.  The  answer 
further  says  appellant  is  prohibited  from  maintaining  his 
action  in  ejectment  to  recover  these  lands  by  the  laws  of  this 
state.  On  the  trial  A.  M.  McKennon  testified  as  follows: 
"I  am  the  plaintiff  in  this  action,  and  the  owner  of  the  land 
for  the  recovery  of  which  this  action  is  brought.  I  bought  the 
same  from  E.  T.  McConnell  on  the  31st  day  of  March,  1893. 

♦See  generally,  18  Cent.  Big.,  Col.  922  et  seq. ;  10  Am.   A  Eng.  Enc. 
Law  (2d  Ed.)  1056  et  seq. 
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The  lands  lie  near  the  railroad  track,  and  were  inclosed  by 
defendants  some  time  during  the  month  of  June,  1893.  The 
railroad  company's  right  of  way  through  the  forty-acre  tract 
of  which  this  land  is  a  part  is  only  fifty  feet  in  width,  the 
land  sued  for  being  two  tracts  or  parcels  lying  adjoining  said 
right  of  way  on  either  side,  each  tract  being  twenty  feet  in 
width.  The  former  owners  of  the  land  had  cultivated  up  to 
defendants'  right  of  way.  While  owned  by  E.  T.  McConnell, 
who  was  defendant's  land  agent,  he  cultivated  it  up  to  a  ditch 
at  the  foot  of  the  dump  of  the  roadbed.  The  right  of  way 
of  defendants  along  the  track  is  100  feet  on  the  lands  adjoin- 
ing the  tract  in  controversy,  and  when  defendants  fenced  in 
the  road  the  fence  was  made  the  same  distance  from  the  track 
on  my  land  that  it  was  where  defendants  had  a  100-foot 
right  of  way ;  and  this  is  the  only  use  to  which  the  land  in  con- 
troversy has  been  put  by  defendants.  The  rental  value  of  this 
land  is  four  dollars  per  acre  per  year.  Estimating  the  dam- 
ages in  this  way,  I  have  been  damaged  in  the  sum  of  eighteen 
dollars  for  the  last  three  years,  there  being  an  acre  and  a  little 
more  than  a  half  of  the  land."  He  then  read  his  title  deeds. 
This  was  all  the  evidence  in  the  cause.  The  court,  upon 
motion  of  appellee,  instructed  the  jury  to  find  a  verdict  for 
it,  to  which  appellant  at  the  time  excepted.  After  verdict, 
appellant  filed  his  motion  for  new  trial,  setting  up  as  grounds 
that  the  verdict  is  contrary  to  law,  contrary  to  the  evidence, 
and  that  the  court  erred  in  instructing  the  jury  to  find  for  the 
defendant,  which  motion  the  court  overruled,  and  appellant 
excepted,  prayed  an  appeal  to  the  supreme  court,  which  was 
granted,  and  subsequently  filed  bill  of  exceptions,  time  hav- 
ing been  given  him;  and  now,  since  his  case  is  here,  the 
foregoing  is  a  correct  statement  of  it. 

Jordan  E.  Cravens,  for  appellant. 

Dodge  8c  Johnson  and  Oscar  L.  Miles,  for  appellee. 

HUGHES,  J.  (after  stating  the  facts).  It  seems  that  the 
appellee,  the  railroad  company,  without  seeking  to  purchase 
or  have  the  land  in  controversy  condemned  for  the  purpose  of 
enlarging  its  right  of  way,  wrongfully,  and  without  pursuing 
the  method  prescribed  by  the  statute  to  obtain  this  land  as 
an  addition  to  its  right  of  way,  entered  upon  it,  and  inclosed 
it  with  a  fence,  and  thus  appropriated  it  to  the  use  of  the 
railroad  company  as  a  part  of  its  right  of  way.  The  appellant 
might  have  prevented  this  action  upon  the  part  of  the  rail- 
road by  suing  out  an  injunction,  as  the  law  provides  that 
"  private  property  shall  not  be  taken,  appropriated  or  dam- 
aged for  public  use  without  just  compensation  therefor 
made."  Section  22,  art.  2,  Const.  1874;  Organ  v.  Railroad 
Co.,  51  Ark.  255,  11  S.  W.  96.  The  statute  provides  (sub- 
division 3,  §  6175,  Sand.  &  H.  Dig.)  that  the  railroad  company 
shall  have  power  "to  purchase-  and  by  voluntary  grants  and 
donations  receive  and  take,  and  by  its  officers,  engineers  and 
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agents  enter  upon  and  take  possession  of  and  hold  and  use  such 
lands  and  real  estate,  and  other  property,  as  may  be  necessary 
for  the  construction  and  maintenance    of  its  roadbed  and 
stations  and  other  accommodations  necessary  to  accomplish 
the  object  for  which  the  corporation  is  created,  but  not  until 
the  compensation  to  be  made  therefor,  as  agreed  upon  by  the 
parties,  or  ascertained  as  hereinafter  provided,  be  paid  to  the 
owner  or  owners  thereof,  or  deposited  as  hereinafter  directed 
unless  the  consent  of  such  owner  be  given  to  enter  into  pos- 
session."     It  is  not  contended  that  the  statute  was  complied 
with.     But,  if  the  railroad  had  taken  and  appropriated  what 
it  needed  for  its  right  of  way  within  the  limits  of  the  statute 
fixing  the  right  of  way  at  six  rods  (subdivision  4,  §  6175,  Id.), 
could  ejectment  be    maintained    for  the    land    taken  and 
appropriated  to  use  for  its  right  of  way?    We  think  the  ques- 
tion is  settled  by  the  statute.     Section  2734  (act  approved 
April  11,  1893):    "Whenever  any  corporation  authorized  by 
law  to  appropriate  private  property  for  its  use  shall  enter  upon 
and  appropriate  any  property,   real  or  personal,  the  owner  of 
such  property  shall  have  the  right  to  bring  an  action  against 
such  corporation  in  the  circuit  court  of  the  county,  in  which 
said  property  is  situated,  for  damages  for  such  appropriation 
at  any  time  before  an  action  at  law  or  in  equity  for  the  re- 
covery of  the  property  so  taken,   or  compensation  therefor, 
would  be  barred  by  the  statutes  of  limitations."    We  under- 
stand that  when  property  is  taken  by  a  railroad  company 
within  the  limits  of  its  right  of  way  as  defined  by  the  statute, 
and  appropriated  for  its  use  and  its  right  of  way,  it  becomes, 
such,  and  cannot  be  recovered  in  ejectment,  though  the  owner 
may  recover  damages  under  the  above  statute ;  and  that  the 
remedy  provided  by  the  statute  is  exclusive.     Railroad  Co.  v. 
Turner,  31  Ark.  494.     This  property  was  fenced  as  part  of 
the  right  of  way  of  the  railroad,  June  10,   1893,  and  this  suit 
was  brought  the  8th  of  August,   1898.     So  it  seems  that  be- 
tween these  dates — a  period  of  over  five  years — no  action  was 
taken  to  restrain  the  railroad  company  from  the  use  of  this 
land,  which  they  had  appropriated  for   their  right  of  way. 
Whether  this  land  so  taken  and  appropriated  by  the  com- 
pany was  necessary  to  the  proper  use  and  operation  of  their 
road  was  a  matter  to  be  determined  by  the  company,  as  we 
understand, — within  the  limits  of  the  right  of  way,   six  rods 
wide,  as  defined  by  the  statute.     Croley  v.  Railway  Co.  (Tex. 
Civ.  App.)  56  S.  W.  615;  Railway  Co.  v.  Petty,  57  Ark.  359, 
21  S.  W.  884.     We  think  the  above-quoted  section  of  the  statute 
(2734),  in  connection  with  sections  2735  and  2736,  pretty  clearly 
show  that  in  such  a  case  as  this  the  remedy  of  the  appellee 
is  a  suit  for  damages,  and  not  ejectment  for  the  land.     Sec- 
tion 2735  is  as  follows:    "The  measure  of  recovery  in  such 
action  shall  be  the  same  as  that  governing  proceedings  by 
corporations  for  the    condemnation   of  property.' '     Section 
2736:    "Proceedings  instituted  under  this  act,  shall  be  gov- 
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erned  by  the  rules  of  pleading  and  practice  prescribed  for  the 
government  of  proceedings  in  the  circuit  court.  The  defend- 
ant shall  have  .the  right  to  bring  in  all  parties,  having  or 
claiming  an  interest  in  the  property  in  controversy,  and  the 
court  shall  make  the  proper  orders  of  the  distribution  of  the 
compensation  recovered  in  the  action  among  such  parties,  as 
may  be  entitled  thereto,  and  shall  include  in  the  judgment  in 
said  proceedings  an  order  condemning  said  property  for  the 
public  use  to  which  it  may  have  been  appropriated. M  But  it 
appears  in  this  case  that  the  railroad  companv  took  one  foot 
over  six  rods  of  the  land  they  inclosed  and  appropriated.  This 
was  one  foot  or  more  than  they  were  authorized  by  the  statute 
to  take,  the  width  of  their  right  of  way  being  defined  by  the 
statute  as  six  rods,  or  ninety-nine  feet.  For  this  reason  the 
judgment  in  this  case  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings. 
BATTLE,  J.,  dissents. 

Cowen  et  at.  v.  Ray.    No.  741. 

{Circuit  Court  of  Appeals,  Seventh  Circuit,  April  g,  /go/.) 

[108  Fed.  Rep.  320.] 

Railroads — Relief  Department — Rules — Injuries— Claim — Release— Ex- 
ecution.— Deceased  was  killed  on  the  defendant  railway  while  on  duty 
as  fireman,  and  left  a  widow  and  two  minor  children,  and  was  a  mem- 
ber of  the  defendant  company's  relief  department,  which  had  a  rule  that, 
in  case  of  the  death  of  a  member,  the  benefits  would  not  be  paid  until 
the  parties  entitled  to  sue  had  executed  a  release  to  the  company  of  all 
claims  for  damages.  Held,  that  the  execution  of  a  release  by  plaintiff 
as  the  widow  and  beneficiary  of  deceased,  and  an  acceptance  of  a  $1,000 
benefit  therefor,  did  not  bar  an  action  by  her  as  administrator  of 
deceased's  estate. 

Same — Contract — Law  Governing. — Plaintiff's  intestate,  who  was  a 
fireman  on  the  defendant  railway,  was  killed  while  on  duty  in  the  state 
of  Indiana.  The  intestate  belonged  to  a  relief  department  conducted  by 
the  defendant  company  in  Baltimore,  and,  by  the  terms  of  the  contract, 
it  was  to  be  governed  by  the  laws  of  Maryland.  A  rule  of  the  depart- 
ment required  that,  in  case  the  member  was  killed  through  the  com- 
pany's negligence,  the  benefit  would  not  be  paid  until  a  release  was 
executed  by  the  parties  entitled  to  sue,  relieving  the  company  from  all 
liability.  Held,  that  the  question  whether  a  release  executed  by 
plaintiff  as  the  widow  and  beneficiary  of  deceased  barred  an  action  by 
her  as  administratrix  of  his  estate  must  be  determined  by  the  laws  of 
Indiana,  since  it  is  for  the  state  where  the  negligent  act  occurred  to 
prescribe  when  and  under  what  circumstances  a  cause  of  action 
resulting  therefrom  shall  arise  against  a  corporation  operating  within 
its  limits. 

Same— Benefit  Certificate — Assignment— Effect.— Deceased,  who  was 
killed  on  the  defendant  railway,  was  a  member  of  a  relief  department 
conducted  by  the  company,  and  pledged  his  certificate  as  security  for  a 
loan.  Held,  that  the  assignment  of  the  certificate  did  not  discharge  a 
right  of  action  by  deceased's  widow  for  his  death,  since  the  right  to  sue 
was  not  assigned. 

Same — Contributory  Negligence — Jumping  from  Train.* — The  fact 
that  a  fireman  jumped  from  the  engine  as  it  was  about  to  collide  with  a 
train  was  not  contributory  negligence. 

#See  Louisiana  Western  Extension  Ry.  Co.  v.  Cars  tens  (Tex.),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  781,  and  note,  739  et  seq. 
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Same — Negligence. — Rev.  St.  Ind.  §  7083,  provides  that  every  railroad 
operated  in  the  state  shall  be  liable  for  personal  injuries  suffered  by 
any  employee  while  in  its  service,  where  the  injury  was  caused  by  the 
negligence  of  any  person  in  the  service  of  the  company  and  in  charge 
of  any  signal.  A  freight  train  had  but  eight  minutes,  by  the  schedule, 
to  take  the  side  track  at  a  station  where  there  was  no  telegraph  office, 
and,  owing  to  a  fog,  ran  past  the  switch.  The  air  brakes  refused  to 
unset,  and  the  train  was  unable  to  back  so  as  to  take  the  side  track. 
The  rules  of  the  company  required  that,  when  a  train  stopped  on  the 
main  track  between  telegraph  stations,  the  fireman  or  brakeman  should 
go  forward  1,200  yards  and  there  place  torpedoes,  and  then  still  further 
500  yards  and  place  torpedoes,  and  then  return  within  1,500  yards  and 
use  his  red  signal  until  the  arrival  of  the  oncoming  train.  The  brake- 
man,  who  was  sent  forward  six  minutes  before  the  coming  train  was 
due,  placed  torpedoes  about  700  yards  distant  and  no  red  signal  was 
seen  by  the  engineer  of  the  approaching  train,  and  a  collision  occurred. 
Held,  that  the  defendant  was  guilty  of  negligence,  rendering  it  liable 
for  the  death  of  the  fireman  of  the  approaching  train. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

J.  H.  Collins,  for  appellants. 
Frank  S.  Roby,  for  appellee. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Circuit 
Judges. 

The  suit  below  was  by  the  appellee  as  administratrix  of  the 
estate  of  Robert  M.  Ray,  deceased,  against  the  appellants,  to 
recover  damages  for  the  death  of  Ray  occurring  on  the  26th 
of  April,  1899.  The  Baltimore  &  Ohio  Railroad  Company 
being  in  the  hands  of  receivers  appointed  by  the  Circuit 
Court  for  the  District  of  Indiana,  this  action  was  by  way  of 
petition  in  the  receivership  suit.  The  court  below  found  in 
favor  of  the  appellee  in  the  sum  of  seven  thousand  five  hundred 
dollars,  and  ordered  the  sum  paid  out  of  the  funds  in  the 
hands  of  the  receivers. 

Ray  was  the  fireman  of  the  engine  drawing  passenger  train 
No.  47  west  bound,  and  due  at  Berlinton  station  at  four 
o'clock  and  twenty-two  minutes  in  the  morning.  Freight 
train  No.  98,  east  bound,  was  due  at  Berlinton  eight  minutes 
earlier,  and  was  expected  to  take  the  side  track.  The  passen- 
ger train  was  not  to  stop.  Berlinton  had  no  telegraph  office. 
The  night  was  so  foggy  that  lights  could  be  seen  only  a  short 
distance  ahead. 

The  grade  at  Berlinton  descended  toward  the  east.  The 
east  bound  freight  train  arrived  on  time.  Ordinarily  an  em- 
ployee would  have  gone  forward  and  thrown  the  switch,  so 
that  the  train  would  have  taken  the  side  track;  but,  owing  to 
the  foe,  the  engine  was  run  a  little  way  past  the  switch  on  the 
main  track  before  it  could  be  stopped,  after  the  switch  light 
was  observed.  Thereupon  the  train  was  backed  until  it  was 
clear  of  the  switch,  and  the  switch  was  thrown ;  but  the  air 
brakes  havine  become  set,  and  for  some  reason  refusing  to 
unset,  the  train  could  not  be  started.  The  rules  of  the  com- 
pany required  that  when  a  train  between  telegraph  stations 
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had  reason  to  stop  upon  the  main  track,  so  as  to  cause  an 
obstruction,  the  fireman,  or  in  case  he  was  engaged,  the  brake- 
man,  should  go  forward  twelve  hundred  yards  and  there  place 
torpedoes;  then  still  further  forward  five  hundred  yards  and 
place  torpedoes  again ;  and  then,  returning  to  within  fifteen 
hundred  yards,  use  his  red  signal;  remaining  there  until  the 
on-coming  train  arrived,  if  it  was  a  passenger  train. 

The  engineer  of  the  east  bound  freight  train,  finding  that 
his  train,  in  the  situation  it  was  placed,  was  an  obstruction, 
and  having  six  or  seven  minutes  before  the  arrival  of  the  west 
bound  passenger  train,  despatched  the  brakeman  with 
torpedoes,  and  two  lamps,  one  a  red  and  the  other  a  white. 
It  is  not  known  precisely  what  this  brakeman  did.  He  dis- 
appeared after  the  accident,  and  his  testimony  has  not  been 
obtained  by  either  side.  It  is  known,  however,  that 
torpedoes  were  placed  at  about  seven  hundred  yards  distance, 
but  no  red  signal  was  seen  by  the  engineer  of  the  west  bound 
passenger  train. 

In  the  meantime  the  east  bound  freight  train  was  started 
upon  the  side  track,  having  proceeded  so  far  before  the  acci- 
dent occurred,  that  the  engine  and  eleven  cars  were  already 
upon  the  siding.  The  headlight  of  the  engine  remained 
unveiled,  showing,  to  those  who  approached  from  the  east- 
ward, that  the  freight  train  had  not  yet  cleared  the  main 
track. 

The  west  bound  passenger  train  approached  Berlinton  at 
the  rate  of  about  thirty  miles  an  hour.  When  the  whistle  was 
blown  for  Berlinton  the  engineer  was  upon  the  right  of  the 
locomotive  cab,  and  Ray  upon  the  left,  looking  over  the 
boiler.  Something  was  said  by  the  engineer  about  taking 
water  at  Bremen ;  then  an  explosion  of  the  torpedoes  was 
heard;  and  instantly  the  emergency  brakes  were  set,  and 
the  throttle  reversed.  At  about  the  same  instant  the  flagman 
was  seen  on  the  engineer's  side  of  the  track;  and  then,  a 
moment  later,  the  unveiled  headlight  of  the  freight  train  was 
passed.  The  setting  of  the  emergency  brakes  and  the  reversal 
of  the  engine  came  too  late.  The  passenger  engine  struck 
the  freight  train,  at  the  switch,  and,  as  a  result  of  the  impact, 
the  engine  was  thrown  partly  over  toward  the  left,  into  the 
ditch ;  the  engineer  being  thrown  to  a  place  between  a  sta- 
tionary water  tank  and  the  engine,  but  not  sustaining  severe 
injuries.  In  a  few  minutes  thereafter  Ray  was  found  dead — 
his  neck  having  been  broken — about  three  coach  lengths  east- 
ward of  the  rear  of  the  passenger  train,  and  in  the  neighbor- 
hood of  the  freight  locomotive  headlight.  It  is  evident,  from 
all  the  circumstances,  that,  in  the  face  of  the  impending 
collision,  he  jumped  from  the  engine. 

There  is  no  question  made  as  to  the  amount  of  the  recovery, 
should  the  liability  be  found  to  exist.  Upon  his  death  Ray 
left  a  widow,  the  administratrix  in  this  case,  and  two  minor 
children. 
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As  a  special  defense  the  answer  of  the  appellants  shows  that 
the  Baltimore  &  Ohio  Railroad  Company  was  operating  a 
relief  department,  conducted  as  a  part  of  the  business  of  the 
road ;  its  purpose,  among  other  things,  being  to  extend  relief 
in  case  of  sickness,  injury,  old  age  and  death,  to  its  employees; 
that  among  the  rules  of  this  department  was  one  to  the  effect 
that,  in  the  event  of  disability,  or  death  from  injuries,  the 
benefits  should  not  be  payable  until  there  had  been  filed  with 
the  superintendent,  by  all  persons  who  might  bring  suit,  re- 
lease from  all  claims  for  damages  by  reason  of  such  injury  or 
death ;  and  that  Ray  was,  at  the  time  of  his  death,  a  member 
of  this  department,  contributing  two  dollars  a  month  towards 
its  funds,  and  agreeing  to  be  bound  by  its  rules. 

It  was  averred,  also,  that  in  his  application  Ray  agreed  that 
the  acceptance  for  benefits  for  injury  or  death,  from  the  depart- 
ment, should  operate  as  a  release  of  all  claims  against  the 
company  which  could  be  made  by  or  through  him ;  that  the 
superintendent  might  require,  as  a  condition  precedent  to 
the  payment  of  such  benefits,  all  acts  deemed  appropriate  to 
effect  such  release ;  that  the  bringing  of  any  suit  by  Ray,  or 
his  beneficiary,  or  legal  representatives,  for  such  injury  or 
death  should  operate  as  a  release  of  the  relief  department ; 
that  the  contract  thus  created  should  be  governed  in  its  con- 
struction and  effect  by  the  laws  of  the  state  of  Maryland ;  and 
that  when  the  Circuit  Court  for  the  District  of  Indiana 
appointed  appellants  as  receivers  for  said  railroad  all  the  con- 
tracts made  by  said  railroad  company,  including  the  one  in 
question,  were  adopted. 

It  is  further  averred  in  the  answer  that  after  the  death  of 
Ray  the  appellee  elected  to  take  the  benefits  provided  by  the 
contract  with  the  relief  department,  and  to  waive  the  bringing 
of  any  suit  for  damages,  and  that  thereupon  the  appellants, 
through  the  relief  department,  agreed  to  pay  appellee  "widow 
and  administratrix"  the  sum  of  one  thousand  dollars;  that 
she  was  furnished  for  that  purpose  with  a  blank  release  which 
was  signed  by  her  as  widow  and  beneficiary,  but  not  as 
administratrix  of  the  estate  of  said  Ray ;  that  the  release  thus 
executed  was  returned  to  her  for  her  signature  as  adminis- 
tratrix; but  that,  up  to  the  time  of  the  filing  of  the  answer, 
the  appellants  had  not  again  received  such  release  with  the 
signature  attached.  The  answer  tendered  the  said  sum  of 
one  thousand  dollars,  and  offered  to  bring  the  sum  into  court 
for  her  use. 

It  is  further  averred  in  the  answer  that  on  September  i6th, 
1892,  Ray  and  his  wife  borrowed  from  the  Real  Estate  and 
Improvement  Company,  of  Baltimore  City,  a  corporation 
organized  under  the  laws  of  the  state  of  Maryland,  the  sum  of 
two  hundred  and  twenty-five  dollars,  and  as  security  for  said 
loan  assigned,  in  effect,  to  the  said  Real  Estate  and  Improve- 
ment Company  all  their  right,  title  and  interest  in  the  benefits 
of  the  relief  department  of  the  Baltimore  &  Ohio  Railroad 
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Company ;  and  that  the  said  Real  Estate  and  Improvement 
Company  had  agreed  to  accept  in  full  payment  of  the  said  loan 
the  benefits  due  from  the  said  relief  department  of  the  Balti- 
more &  Ohio  Railroad  Company  to  the  beneficiary  named. 

To  this  defense  a  special  demurrer  was  filed,  and  by  the 
court  sustained. 

After  the  foregoing  statement  of  the  case,  GROSSCUP, 
Circuit  Judge,  delivered  the  opinion  of  the  court,  as  follows: 

The  liability  in  this  case  is  controlled  by  the  following 
Indiana  legislation :  Section  seven  thousand  and  eighty-three 
of  the  Revised  Statutes  of  Indiana,   which  reads  as  follows : 

"That  every  railroad  or  other  corporation,  except  munic- 
ipal, operating  in  this  state,  shall  be  liable  for  damages  for 
personal  injury  suffered  by  any  employee  while  in  its  service, 
the  employee  so  injured  being  in  the  exercise  of  due  care  and 
diligence,  in  the  following  cases:  *  *  *  Fourth:  Where 
such  injury  was  caused  by  the  negligence  of  any  person  in  the 
service  of  such  corporation  who  has  charge  of  any  signal, 
telegraph  office,  switch  yard,  shop,  round-house,  locomotive 
engine  or  train  upon  a  railway,  or  where  such  injury  was 
caused  by  the  negligence  of  any  person,  co-employee,  or  fellow 
servant  engaged  in  the  same  common  service  of  any  of  the 
several  departments  of  the  service  of  such  corporation,  the 
said  person,  co-employee,  or  fellow-servant,  at  the  time  acting 
in  the  place,  and  performing  the  duty  of  the  corporation  in  that 
behalf,  and  the  person  so  injured  obeying  or  conforming  to 
the  order  of  some  superior  at  the  time  of  such  injury,  having 
authority  to  direct.* ' 

Also  Section  seven  thousand  and  eighty-five  (a  part  of  the 
same  Act)  which  reads  as  follows: 

"The  damages  recoverable  under  this  act,  shall  be  com- 
mensurate with  the  injury  sustained  unless  death  results  from 
such  injury;  when,  in  such  case,  the  action  shall  survive  and 
be  governed  in  all  respects  by  the  law  now  in  force  as  to 
such  actions. ' ' 

The  general  law  in  force  was  Section  two  hundred  and 
eighty-five,  and  provides : 

"When  the  death  of  one  is  caused  by  the  wrongful  act  or 
omission  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action,  had  he  lived, 
against  the  latter  for  an  injury  for  the  same  act  or  omission' ' ; 
*    *    *    and  limits  the  damages  to  ten  thousand  dollars. 

Though  the  answer  avers  that  the  appellee  elected  to  take 
the  benefits  provided  for  by  the  contract  with  the  relief 
department,  and  to  waive  the  bringing  of  any  suit  for  dam- 
ages, it  shows,  upon  further  reading,  that  the  appellee  refused, 
as  administratrix,  to  sign  any  release.  Upon  the  answer, 
taken  as  a  whole,  it  is  apparent  that,  while  willing  to  accept 
the  one  thousand  dollars,  as  widow  and  beneficiary,  she 
declined,   as  administratrix,    to  waive  the  right  of  action 
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arising  under  section  two  hundred    and    eighty-five    of  the 
Revised  Statutes  of  Indiana. 

But  though  it  has  been  ruled  by  the  Supreme  Court  of 
Indiana,  Railroad  Co.  v.  Hosea,  152  Ind.  412,  53  N.  £.  419, 
that  an  acceptance  of  benefits  by  the  beneficiary  is  not  a  bar 
to  a  recovery  by  the  administratrix  for  the  use  of  the  child  of 
the  deceased,  under  section  two  hundred  and  eighty-five,  it  is 
insisted  that  the  case  now  under  consideration  is  to  be  deter- 
mined, not  by  this  ruling,  but  by  the  law  of  Maryland ;  and 
our  attention  is  called  to  the  fact  that,  by  its  own  terms,  the 
contract  with  the  relief  department  is  to  be  governed,  in  its 
construction  and  effect,  by  the  laws  of  the  state  of  Maryland. 

We  can  not  concur  in  this  view.  The  statute  of  Indiana, 
as  construed  by  the  Supreme  Court  of  Indiana,  gives  a  right 
of  action  to  the  administratrix  for  the  use  of  the  children,  not- 
withstanding the  contract  for  benefits,  or  the  acceptance  of 
benefits  by  the  appellee,  as  beneficiary.  The  statute 
differentiates  her  right,  as  administratrix,  from  her  interest,  as 
beneficiary.  As  administratrix,  she  has  not  consented  that 
her  right  of  action,  conferred  by  the  laws  of  Indiana,  shall  be 
governed  by  the  laws  of  Maryland ;  and  it  is  for  the  state 
within  whose  limits  the  negligent  act  is  done  to  prescribe 
when,  and  under  what  circumstances,  a  cause  of  action  re- 
sulting in  death  shall  arise  against  a  person  or  corporation 
operating  within  its  limits. 

Nor  is  the  acceptance  of  benefits  by  the  Real  Estate  and 
Improvement  Company  of  Baltimore  a  discharge  of  this  right 
of  action  of  the  administratrix.  The  assignment  was  to 
secure  a  loan.  Any  payment  made  on  account  of  the  relief 
contract  to  the  extent  of  the  unpaid  portion  of  the  loan, 
could,  in  a  proper  way,  be  claimed  by  the  assignee.  But 
there  was  no  assignment  by  Ray  of  his  right  to  sue  for  injuries 
resulting  from  the  railroad  company's  negligence,  nor  by  the 
administratrix  of  her  right  to  sue  under  Section  two  hundred 
and  eighty-five. 

Nor  upon  the  main  issue  is  there,  in  our  opinion,  any  error 
in  the  decree  of  the  Circuit  Court.  There  can  be  no  question 
that,  so  far  as  the  record  discloses,  Ray  acted  in  the  exercise 
of  due  care  and  diligence.  Jumping  from  an  engine  at  the 
moment  it  is  about  to  collide  with  another  train,  under  the 
circumstances  disclosed,  can  not  be  held  to  be  contributory 
negligence. 

The  proof  of  negligence  on  the  part  of  the  appellants  is 
equally  clear.  One  of  two  things  is  apparent :  Either  the 
schedule  upon  which  the  train  ran  did  not,  considering  all 
possibilities,  provide  sufficient  time  for  the  siding  of  the 
freight  train  at  Berlinton ;  or  the  brakeman,  despatched  with 
the  torpedoes  and  signals,  negligently  failed  to  comply  with 
the  rules.  In  case  of  the  former,  liability  could  not  be  dis- 
puted. In  case  of  the  latter,  although  the  brakeman  may  be 
regarded  as  a  fellow  servant  of  Ray,  liability  exists,   if  the 
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brakeman  falls  within  the  persons  enumerated  in  paragraph 
four  of  Section  seven  thousand  and  eighty-three  of  the 
Revised  Statutes  of  Indiana. 

We  are  of  the  opinion  that  the  brakeman  was,  within  the 
meaning  of  that  statute,  a  person  in  the  service  of  the  appel- 
lant, having  charge  of  a  signal.  The  rule  of  the  company, 
framed  to  meet  the  emergency  that  came  into  existence,  made 
it  the  duty  of  the  fireman,  or  in  case  he  was  engaged,  the 
brakeman,  to  go  forward  the  stipulated  distances,  place  the 
torpedoes  and  give  the  signal.  It  is  not  necessary  to  inquire 
why  the  fireman  did  not  so.  The  engineer,  in  command  over 
the  fireman,  unquestionably  determined  that  he  should  not 
go,  and  despatched  instead  the  brakeman.  From  that 
moment,  and  for  that  occasion,  the  brakeman  was  in  charge 
of  the  signal.  Upon  his  discretion  and  fidelity  depended  the 
proper  giving  of  the  signal.  His  negligence,  therefore,  under 
the  statute,  was,  constructively,  the  negligence  of  the  appel- 
lants. 

The  decree  will  be  affirmed. 


Whitksidbs  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina,  May  14,  igoi.) 

[38  S.  E.  Rep.  878.] 

Accident  on  Track — Nonsuit. — A  judgment  of  nonsuit  will  not  be 
reversed,  on  the  ground  that  defendant  was  negligent  in  running  over 
plaintiff's  intestate  while  on  a  trestle,  where  there  is  no  evidence  that 
intestate  was  seen,  nor  as  to  condition  of  the  road  approaching  the 
trestle,  so  as  to  show  negligence  in  not  seeing  him  in  time  to  prevent 
the  injury. 

Same — Negligence — Sufficiency  of  Evidence.* — Intestate  was  found 
early  in  the  morning  beneath  a  trestle  on  defendant's  road  severely 
injured,  and  died  soon  thereafter.  There  was  grease  on  his  clothes, 
apparently  from  an  engine.  There  was  evidence  that  a  train  of  defend- 
ant passed  the  trestle  during  the  night.  Held  that,  if  intestate  was 
on  the  trestle  and  was  struck  by  the  train,  it  was  negligence  in  defend- 
ant not  to  have  seen  him  at  the  time. 

Same — Same. — If  defendant's  train  knocked  the  intestate  off  the 
trestle,  and  the  employees  knew  it  had  done  so,  and  went  on  without 
stopping  to  look  after  and  care  for  him  on  a  cold  winter  night,  it  was 
negligence  sufficient  to  make  defendant  liable. 

Same — Question  for  Jury. — Where  decedent  was  found  beneath  a 
trestle  severely  injured,  and  died  shortly  thereafter,  and  there  was  no 
direct  evidence  showing  that  he  was  on  the  trestle  when  defendant's 
train  passed,  the  question  whether  he  was  in  fact  injured  on  the  trestle 
was  for  the  jury. 

Cook,  J.,  dissenting. 

Appeal  from  superior  court,  McDowell  county ;  Timberlake, 
Judge. 

#As  to  the  duty  of  trainmen  to  trespassers  on  track,  see  generally, 
Trudell  v.  Grand  Trunk  Ry.  Co.  (Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
316,  and  note,  322 ;  Egan  v.  Montana  Cent.  Ry.  Co.  (Mont.)*  Id.  72,  and 
foot-note. 

For  extensive  note  on  the  liability  for  injuries  to  licensees,  walking 
on  or  crossing  railroad  track,  see  extensive  note,  Id.  394  et  seq. 
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Action  by  Lethia  Whitesides  against  the  Southern  Railway 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.     Reversed. 

E.  J.  Justice  and  Morris  &  Morgan,  for  appellant. 
George  F.  Bason,  for  appellant. 

FURCHES,  C.  J.  Action  by  an  administratrix  under  the 
statute  for  damages.  The  plaintiff  alleged  that  her  intestate 
was  killed,  or  injured  by  the  negligence  of  the  defendant,  from 
which  he  died.  The  evidence  disclosed  these  facts:  That 
plaintiff's  intestate  was  seen  on  the  streets  of  Marion  about 
8  o'clock  at  night;  that  he  lived  near  defendant's  road,  west 
of  Marion,  and  west  of  Bailey's  trestle  across  a  small  stream, 
about  ii  miles  west  of  Marion,  and  40  or  50  feet  high;  that 
defendant's  west-bound  vestibule  train,  according  to  schedule 
time,  was  due  at  Marion  about  11  o'clock  at  night;  that  it 
was  on  time  that  night,  and  passed  over  Bailey's  trestle 
shortly  after  11  o'clock;  that  it  was  a  cold  night  in  January, 
and  the  ground  was  slightly  covered  with  snow;  the  next 
morning  the  intestate  was  found  under  the  bridge,  upon  a  sill 
of  the  trestle,  with  one  thigh  broken  and  with  some  other 
bruises  about  his  body,  and  a  little  greasy  spot  on  the  sleeve 
of  his  coat  that  looked  like  it  might  have  come  off  an  engine. 
The  evidence  showed  that  he  had  been  in  the  creek,  as  his 
clothing  was  wet  and  frozen  upon  him,  and  there  were  signs 
of  a  drag,  showing  that  he  had  dragged  himself  out  of  the 
creek  and  onto  the  sill,  which  was  some  3  or  4  feet  above 
the  water.  Some  of  the  witnesses  stated  that  he  was  under  the 
bridge,  while  others  spoke  of  his  being  on  the  side  of  the  bridge. 
He  was  found  early  next  morning,  but  was  not  dead  when 
found.  Some  time  after  he  was  found  the  defendant's  depot 
agent  at  Marion  was  notified  of  his  condition,  but  gave  the 
matter  no  attention  until  about  10  o'clock  in  the  day,  when 
he  went  to  the  trestle  and  had  the  intestate  removed  to  his 
home,  where  he  died  that  evening.  Two  doctors  testified  that 
he  probably  died  from  the  exposure.  The  plaintiff  also  put 
defendant's  answer  in  evidence.  The  defendant  offered  no 
evidence,  and  moved  at  the  close  of  plaintiff's  evidence  to 
nonsuit  the  plaintiff,  which  motion  was  allowed,  and  she 
appealed. 

The  plaintiff  puts  her  appeal  on  two  grounds:  That  defend- 
ant was  negligent  in  running  over  the  intestate  while  on  the 
trestle;  and  for  not  stopping  the  train  and  caring  for  the 
intestate,  who,  as  plaintiff  alleges,  died  from  exposure  and 
want  of  attention  in  his  helpless  condition.  We  do  not  think 
the  plaintiff's  first  ground — the  negligent  running  over  the 
intestate — is  sustained  by  the  evidence,  as  there  is  no  evidence 
offered  to  show  that  the  intestate  was  seen,  nor  as  to  the  con- 
dition of  the  road  approaching  the  trestle,  so  as  to  show  neg- 
ligence in  the  conductor's  not  seeing  him  in  time  to  have 
prevented  the  injury.     But,    if  the    intestate    was    on   the 
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trestle  and  was  stricken  by  the  train,  it  was  negligence  in  the 
defendant  not  to  have  seen  him.  Arrowood  v.  Railroad  Co., 
126  N.  C.  62Q,  36  S.  E.  151;  Powell  v.  Railway  Co.,  125  N. 
C.  374,  34  S.  E.  530.  Of  course,  it  must  be  shown  that  the 
intestate  was  on  the  road  when  he  was  injured,  or  there  could 
be  no  negligence  in  defendant's  not  seeing  him.  This  is  the 
turning  point  in  either  case,  because,  if  the  defendant  knocked 
the  intestate  off  the  trestle,  and  knew  it  had  done  so,  and  went 
on  without  stopping  to  look  after  and  care  for  him,  especially 
on  such  a  night  as  that,  that  was  such  negligence  as  would 
make  the  defendant  liable  for  the  result.  Black,  Contrib. 
Neg.  (Ed.  1885)  p.  221 ;  Railway  Co.  v.  State,  29  Md.  420,  96 
Am.  Dec.  545.  If  the  intestate  was  on  the  trestle,  and  struck 
by  the  train  while  on  the  trestle,  and  the  defendant  did  not 
see  him  when  struck,  this  was  negligence,  because  the  defend- 
ant must  have  seen  him,  if  the  engineer  had  kept  a  proper 
lookout ;  and  this  negligence  would  make  the  defendant  liable 
for  the  injury  resulting  from  such  negligence.  Then,  was  the 
intestate  on  the  bridge  when  defendant's  train  passed  over  it? 
There  is  no  direct  evidence  showing  that  he  was,  and  it  is 
suggested  that  he  was  not.  It  is  also  suggested,  as  evidence 
in  support  of  this  claim  that  he  was  not  on  the  trestle,  that  if 
he  had  been  stricken  by  the  train  he  would  have  been  iniured 
much  more  than  he  was.  It  is  also  suggested  that  when  the 
intestate  found  he  was  about  to  be  overtaken  by  the  train,  he 
let  himself  down  through  the  trestle  and  was  injured  by  the 
fall,  or  that  he  jumped  from  the  trestle  and  was  injured  in  that 
way.  It  may  be  true  that  the  intestate  was  injured  in  some 
one  of  the  ways  suggested.  But  the  defendant  in  its  answer 
says  "that  one  of  defendant's  regular  trains.  No.  35,  was  due 
to  pass  the  trestle  upon  which  plaintiff  was  injured/ '  etc. 
This  answer  was  offered  in  evidence,  and  plaintiff  contends  that 
this,  together  with  the  other  evidence  in  the  case,  was  sufficient 
to  carry  the  case  to  the  jury.  And  when  we  consider  that,  in 
case  of  nonsuit,  evidence  of  contributory  negligence  cannot 
be  considered,  and  that  the  evidence  must  be  considered  in 
the  most  favorable  light  for  the  plaintiff,  we  are  of  the  opinion 
that  the  case  should  have  gone  to  the  jury.  Error.  New 
trial. 

COOK.  J.  (dissenting).  Plaintiff's  intestate  was  found  on 
the  side  of  a  creek,  under  the  trestle,  which  was  about  75  feet 
long  and  35  to  50  feet  high.  From  impressions  in  the  sand 
and  on  the  bank  of  the  creek,  it  appeared  that  he  had  crawled 
or  dragged  himself  out  of  the  water  upon  the  sill  on  which 
he  was  found.  When  found,  there  was  no  evidence  of  injury 
done  him,  except  that  his  leg  was  broken;  nor  was  there  any 
evidence  of  his  having  been  injured  by  the  train,  other  than  a 
spot  or  place  on  his  coat  sleeve  which  looked  like  grease  from 
an  engine.  He  was  partly  frozen,  and  died  from  the  ex- 
posure. The  night  of  the  injury  some  one  was  heard  going 
along  defendant's  railroad  track    in    the    direction  of  the 
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trestle  a  short  time  before  the  west-bound  vestibule  train 
passed.  During  the  night,  and  after  the  train  had  passed, 
one  of  the  witnesses  (Poteat)  and  members  of  his  family  heard 
cries  of  distress.  Next  morning  the  witness,  after  feeding  his 
cow  and  horse,  walked  down  to  the  trestle  and  saw  intestate 
lying  upon  the  sill,  and  went  off  and  delivered  a  message 
about  providing  a  fire,  and  returned  after  eating  his  breakfast. 
Plaintiff  insists — First,  that  intestate  was  knocked  off  the 
trestle  by  defendant's  train,  carelessly  and  negligently ;  second, 
if  it  were  not  done  carelessly  and  negligently,  then  his  death 
was  caused  by  its  negligence  in  not  stopping  its  train  and 
caring  for  him  after  committing  the  iniury. 

There  is  no  evidence  showing  that  he  was  knocked  off  by 
defendant's  train,  but  plaintiff  insists  that  there  is  evidence 
of  the  fact  from  the  circumstances  under  which  he  was  found 
and  the  following  part  of  defendant's  answer,  which  was  put 
in  evidence  by  plaintiff  and  relied  upon  as  an  admission: 
"The  defendant,  further  answering,  says  that  the  time  the 
plaintiff  was  killed  he  knew,  or  could  bv  reasonable  diligence 
have  known,  that  one  of  defendant's  regular  trains,  to  wit, 
No.  35,  west  bound,  was  about  the  trestle  upon  which  plaintiff 
was  injured,  and  notwithstanding  this  notice  he  took  the  risk 
of  using  said  trestle  as  a  footpath. "  It  appeared  from  the 
evidence  of  plaintiff's  witnesses  that  people  were  forbidden 
by  defendant  to  walk  upon  the  trestle,  and  it  was  generally  so 
known,  and  at  each  end  of  the  trestle  a  notice,  printed  in 
large  letters,  was  posted,  forbidding  people  to  do  so.  Not- 
withstanding, some  people,  including  some  of  the  witnesses, 
did  at  times  walk  across  it ;  but  the  fact  is  not  shown  to  have 
been  known  or  consented  to  by  the  defendant.  There  was  no 
public  crossing  near  the  trestle  which  required  the  signal  to 
be  given,  nor  was  it  necessary  or  incumbent  upon  the  defend- 
ant to  give  it  at  that  point.  Unusual  watch  and  vigilance  in 
approaching  and  passing  over  it  were  not  imperative  upon 
the  engineer.  It  was  not  incumbent  upon  defendant  to  give 
the  warning  signals  when  approaching  it.  If  intestate  was 
knocked  off  by  defendant's  train,  then  it  was  incumbent  upon 
plaintiff  to  show  that  defendant  could  have  seen  intestate,  had 
its  engineer  kept  a  proper  lookout, — that  intestate  was  in  such 
a  position  and  at  such  a  place  that  the  engineer  could  have 
seen  him,  and  ought  to  have  seen  him,  had  he  been  vigilant 
and  could  have  stopped  the  train  in  time  to  prevent  injury; 
for  negligence  is  not  presumed  from  the  mere  fact  that  dam- 
age was  done.  Herring  v.  Railroad  Co.,  32  N.  C.  406.  There 
is  no  evidence  to  show  that  the  engineer  did  see  him,  or  that 
intestate  was  in  such  a  position  or  place  that  he  could  possibly 
have  done  so.  Whether  intestate  could  have  been  seen  by 
the  vigilant  eye,  or,  in  trying  to  extricate  himself  from  his 
imperiled  position,  got  into  such  a  position  or  place  upon  or 
under  the  cross-ties,  beams,  or  other  part  of  the  structure,  that 
he  could  not  possibly    be  seen,   does  not  appear.     In  the 
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absence  of  such  evidence,  no  presumption  of  negligence  is 
raised  against  the  defendant.  It  is  the  duty  of  a  railroad 
company  not  to  willfully  injure  a  trespasser,  and  to  use  due 
care  to  prevent  injury  after  discovering  his  danger  and  ina- 
bility to  escape,  if  such  care  would  have  prevented  the  injury 
(3  Elliott,  R.  R.  §§  1253,  1254),  of  which  there  is  no  evidence. 
It  is  not  to  be  expected  that  people  will  enter  upon  such 
parts  of  the  track  as  they  are  forbidden  to  do,  and  therefore 
those  who  thus  wrongfully  enter  do  so  at  such  times  and 
places  when  and  where  the  utmost  vigilance  is  not  required, 
and  they  have  no  right  to  claim  such  care  and  vigilance  as 
are  due  to  persons  lawfully  exercising  a  right  or  privilege.  The 
facts  in  this  case  differ  from  those  in  manv  of  the  cases  cited. 
In  Arrowood  v.  Railroad  Co.,  126  N.  C.  629,  36  S.  E.  151,  the 
intestate  was  killed  upon  that  Dart  of  the  track  where  "the  pub- 
lic were  in  the  habit  of  using  the  railroad  *  *  *  as  a  pass- 
way."  Therefore  "a  greater  degree  of  care  would  be  required 
of  defendant  in  running  its  train  at  this  point  than  the  defend- 
ant would  have  exercised  in  running  its  train  along  the  track 
where  the  public  had  not  been  habitually  permitted  to  use  the 
track  as  a  passway. ' '  At  the  trestle  where  the  intestate  was 
injured  the  public  had  not  been  permitted  to  pass,  but,  on  the 
contrary,  had  been  forbidden  to  enter  UDon  it.  In  Powell  v. 
Railwav  Co.,  125  N.  C.  370,  34  S.  E.  530,  the  train  was  passing 
through  a  populous  town  of  2,500  or  3,000  inhabitants,  and 
the  engineer  failed  to  give  the  signal  at  either  of  the  two 
crossings  or  for  the  station,  running  25  to  30  miles  an  hour. 
InFulpv.  Railroad  Co.,  120  N.  C.  525,  27  S.  E.  74,  the 
intestate  was  killed  within  20  or  30  yards  of  a  public  crossing, 
at  such  point  where  the  engineer  is  required  to  give  the  warn- 
ing signal  (about  which  the  evidence  was  conflicting)  and 
keep  a  vigilant  lookout,  because  of  the  mutual  right  of  the 
public  to  there  enter  upon  and  cross  defendant's  track,  and 
where  the  presence  of  people  may  be  looked  for  and  expected. 
In  Cox  v.  Railroad  Co.,  123  N.  C.  604,  31  S.  E.  848,  the 
intestate  was  killed  within  12  feet  of  a  public  footpath, 
habitually  used,  in  a  town,  and  no  signals  given. 

There  being  no  evidence  of  negligence  in  inflicting  the  injury, 
and  none  presumed  by  law,  I  cannot  see  how  the  second  cause 
of  action  can  be  maintained  for  not  stopping  and  caring  for 
a  man  whose  injured  condition  was  not  known  by  defendant. 
Nor  am  I  able  to  find  any  principle  of  law  which  requires  a 
wrongdoer  to  care  for  the  person  whom  he  has  wronged.  His 
failure  to  do  so,  causing  more  direful  results,  aggravates  the 
wrong  done,  which  is  covered  in  the  measure  of  damages. 
The  injury  and  damage  being  done  without  fault,  to  alleviate 
pain,  suffering,  and  death  appeals  to  the  feelings  of  humanity, 
for  which  the  good  Samaritan  has  always  been  revered  and 
extolled,  to  the  shame  and  condemnation  of  the  priest  and 
Levite,  who  looked  on  and  passed  by  without  rendering  succor 
to  the  sufferer;  but  history  fails  to  show  that  a  breach  of  the 
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Levitical  law  could  have  been  claimed,  nor  do  I  find  it  to  be 
a  cause  of  action  existing  under  our  jurisprudence.  I  have 
been  unable  to  find  Black,  Contrib.  Neg.  (Ed.  1885),  to  which 
our  attention  was  called  on  the  argument ;  but  the  case  of 
Railway  Co.  v.  State,  29  Md.  420,  96  Am.  Dec.  545,  fails  to 
sustain  the  contention  of  the  plaintiff.  In  that  case  Price  was 
injured  at  a  depot  where  the  train  did  not  stop,  and  lodged 
upon  the  pilot  of  the  engine  in  an  unconscious  state,  appar- 
ently dead.  In  that  condition  the  railroad  company  took  him 
into  its  custody,  assuming  that  he  was  dead,  did  not  send  for 
a  physician  to  make  an  examination  of  the  nature  and  extent 
of  his  injuries,  nor  notify  his  family  or  any  person  who  would 
take  an  interest  in  him,  but  locked  him  up  in  a  warehouse 
used  for  storing  barrels  and  plunder,  where  he  remained  all 
night,  notwithstanding  that  it  was  suggested  at  the  time  that 
the  man  ought  to  be  examined  and  that  the  place  was  unfit. 
Thus  imprisoned  by  the  company  and  excluded  from  the 
knowledge  and  aid  of  all  persons,  vital  activity  asserted  itself, 
the  blood  began  to  flow,  the  restoration  of  consciousness 
ensued,  and  he  was  found  dead  next  morning,  some  distance 
from  the  place  he  had  been  put ;  his  body  being  in  a  stooping 
posture,  holding  his  right  leg  with  his  hand,  having  died  from 
hemorrhage  of  the  arteries  of  his  right  leg,  which  was  crushed 
at  and  above  the  knee.  It  was  for  and  on  account  of  this 
gross  neglect,  after  taking  him  into  custody  and  depriving  him 
of  every  opportunity  of  relief  by  others,  that  the  dourt  held 
the  railroad  company  liable, — none  of  the  elements  of  which 
exist  in  the  case  at  bar.  At  no  time  did  the  defendant  have 
the  custody  of  intestate,  or  assume  for  him  any  responsibility 
or  liability.  Nor  does  it  appear  that  it  ever  knew  of  the  ex- 
istence of  an  injury  done  him. 

I  will  not  advert  to  the  conduct  of  those  who  heard  the 
cries  of  distress  uttered  by  intestate  during  the  night,  and 
their  failure  to  furnish  him  relief  until  nearly  10  o'clock  next 
day.  Neither  sympathy  nor  substance  can  now  avail  him. 
So,  I  have  confined  my  inquiry  to  the  principles  of  law  as 
applicable  to  the  evidence,  and,  there  being  no  evidence  to 
prove  negligence  upon  the  part  of  defendant  in  inflicting  the 
injury,  I  fail  to  find  any  error  in  the  ruling  of  his  honor  in 
nonsuiting  the  plaintiff. 


Bryan  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina,  May  30 »,  1901.) 

[38  So.  Rep.  914.] 

Injury  to  Employee  Loading  Lumber  on  Car — Fellow  Servants.*— 
Plaintiff  and  three  other  employeea  of  the  defendant  railway  company 
were  in  charge  of  W.,  and  plaintiff  was  injured  while  the  gang  were 
attempting  to  load  a  heavy  timber  on  a  car  under  W.'s  orders.    Held 

•As  to  what  is  the  criterion  of  fellow  service,  see  note,  by  Mr.  Mc- 
Kinney,  8  Am.  &  Kng.  R.  Cas.,  N.  S.,  616. 
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that,  in  the  absence  of  evidence  that  W.  had  authority  to  discharge 
plaintiff,  the  defendant  was  not  liable  for  the  negligence  of  W.  as  a 
vice  principal. 

Same — Assumption  of  Risk. — Plaintiff  was  one  of  a  gang  of  four  men 
in  charge  of  W.,  and  was  injured  while  the  gang  were  attempting  to 
load  a  heavy  timber  on  a  car  under  W.'s  orders,  because  a  scantling 
held  by  one  of  them  slipped  from  under  it.  Plaintiff  testified  that  he 
thought  the  four  men  would  be  able  to  load  the  timber,  //eld,  that, 
plaintiff  assumed  the  risk,  and  hence  could  not  recover. 

Same — Negligence — Sufficiency  of  Evidence. — Where  plaintiff  was 
injured  while  he  and  three  other  employees  of  the  defendant  railway 
company  were  attempting  to  load  a  heavy  timber  under  the  directions 
of  a  boss,  and  there  was  no  evidence  that  the  defendant  knew,  or  ought 
to  have  known,  that  the  timber  was  too  heavy  to  be  loaded  by  them,  or 
that  they  would  attempt  to  load  it,  the  defendant  cannot  be  considered 
negligent. 

Clark,  J.,  dissenting. 

Appeal  from  superior  court,  Catawba  county ;  Timberlake, 
Judge. 

Action  by  W.  D.  Bryan  against  the  Southern  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.     Reversed. 

Geo.  F.  Bason,  for  appellant. 

Self  &  Whitener  and  Thos.  M.  Hufham,  for  appellee. 

FURCHES,  C.  J.  Action  for  damages.  The  plaintiff 
belonged  to  what  he  called  a  "floating"  squad  or  gang  of 
hands  on  the  defendant's  road.  It  seems  that  there  were 
five  of  them  belonging  to  this  "gang/'  and  one  Whitley 
is  designated  by  the  plaintiff  as  "boss"  of  the  gang.  At  the 
time  of  the  injury  complained  of,  this  squad,  consisting  of  said 
Whitley,  the  plaintiff,  and  three  others,  were  engaged  in 
loading  a  car  of  a  construction  train  with  the  timbers  of  an 
old  bridge  at  Third  creek.  Among  this  timber  was  an  old 
sill  or  stringer,  8  inches  thick,  16  inches  wide,  and  30  feet 
long,  and  in  attempting  to  put  this  piece  of  timber  on  the  car 
the  plaintiff  was  injured.  The  plaintiff's  account  of  the  matter 
(and  it  is  his  testimony  that  is  relied  on  to  make  out  the  case) 
is  substantially  as  follows:  That,  after  having  loaded  other 
timbers,  such  as  cross-ties,  Whitley  told  them  to  put  this 
heavy  piece  on  the  car ;  that  they  rolled  it  up  the  bank  near 
the  car,  and  lifted  one  end  on  the  car ;  that  one  of  the  men 
(Sigman)  put  a  piece  of  scantling  on  the  car,  under  the  sill, 
and  the  other  end  of  the  scantling  on  his  shoulder,  to  hold 
that  end  of  the  sill  on  the  car,  until  the  other  end  could  be 
raised  up  and  put  on  the  car,  but  by  some  means,  while  they 
were  attempting  to  raise  the  other  end,  Sigman's  scantling 
slipped,  the  end  of  the  sill  on  the  car  slipped  off,  and  fell  upon 
plaintiff  and  injured  him.  It  is  contended  on  behalf  of  plain- 
tiff that  Whitley  was  boss  of  the  squad;  that  he  ordered  the 
hands  under  him  to  put  this  sill  on  the  car;  that  it  was  too 
heavy  to  be  handled  with  the  force  he  had ;  that  he  should 
have  known  this,  and  it  was  negligence  in  him  to  order  them 
to  put  it  on  the  car,  for  which  negligence  the  defendant  com- 
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pany  is  liable.  The  plaintiff  also  contends  that  at  the  time 
the  injury  occurred  Whitley  was  on  the  car,  when  he  should 
have  been  on  the  ground,  helping  to  raise  the  sill ;  and  in  this 
he  was  guilty  of  negligence,  for  which  the  defendant  company 
is  liable.  It  is  also  contended  on  the  part  of  the  plaintiff  that 
he  was  unacquainted  with  such  work,  relied  upon  the  judg- 
ment of  Whitley,  and  for  that  reason  was  not  guilty  of  con- 
tributory negligence,  and  that  the  court  properly  instructed  the 
jury  that  he  was  not.  In  answer,  as  we  think,  to  some  of 
these  positions,  we  quote  from  the  plaintiff's  testimony  as 
follows:  Questions  by  plaintiff:  " Describe  exactly  and 
correctly  how  it  was  that  -this  thing  happened.  Answer. 
In  raising  the  timber,  Mr.  Sigman,  whenever  he  raised  one 
end,  would  put  the  scantling  under  it  for  us  to  raise  the  other 
end.  The  other  men  lifted  this  end  up,  got  away  from  it, 
and  fell  back.  I  was  the  third  man  from  the  end.  There 
were  two  men  between  me  and  the  end  of  the  timber.  Ques- 
tion. How  did  you  come  to  be  working  for  the  road? 
Answer.  I  hired  to  Mr.  Whitley.  Question.  What  position 
did  he  hold?  Answer.  He  was  boss  of  the  floating  gang  of 
the  Southern  road.  Question.  Who  had  charge  of  the  force 
that  day?  Answer.  Mr.  Whitley."  On  cross-examination: 
"Question.  You  started  to  do  it  with  the  crowd  you  had? 
You  saw  the  size  of  it.  and  you  and  four  other  men  tried  to 
put  that  piece  of  timber  on  the  car?  Answer.  Yes,  sir.  Ques- 
tion. You  thought  you  could  put  the  timber  up?  Answer. 
Yes,  sir ;  I  went  to  work  at  it  because  Mr.  Whitley  told  me  to. 
Question.  Didn't  you  think  you  could  do  it,  too?  Don't  put 
it  all  on  Mr.  Whitley,  because  he  is  not  here.  Didn't  you 
think  you  could  do  it?  Answer.  Yes,  sir;  I  thought  we  could 
put  it  up.  Question.  What  has  been  your  means  for  making 
your  living?  Answer.  Carpenter  work.  Question.  What 
wages  were  you  able  to  command  before  receiving  this  injury? 
Answer.  $1.75  to  $2.25  a  day.  Question.  I  understand  you  to 
say  that  you  got  $1.75  to  $2.25  a  day?  Answer.  I  have  got  it, 
but  not  with  that  force.  Question.  What  were  you  getting 
on  that  force?     Answer.  One  dollar  a  day. " 

The  defendant  is  not  liable  for  the  negligence  of  Whitley  as 
an  alter  ego  if  he  was  guilty  of  negligence,  as  there  is  no 
evidence  that  he  had  a  right  to  discharge  the  plaintiff.  Dob- 
bin v.  Railroad  Co.,  81  N.  C.  445,  31  Am.  Rep.  512;  Kirk  v. 
Railway  Co., 94  N.  C.  625,  55  Am.  Rep.  621:  M^son  v.  Rail- 
road, in  N.  C.  482,  16  S.  E.  698,  18  L.  R.  A.  845.  If  there 
was  negligence  in  one,  it  seems  to  us  there  was  negligence 
in  all  the  gang,  and  not  in  the  defendant  road.  There  is  no 
evidence  going  to  show  but  what  five  men  were  as  many  as 
were  needed  to  do  the  ordinary  work  this  gang  had  to  do. 
If  this  piece  of  timber  was  too  heavy  to  be  handled  by  them, 
there  is  no  evidence  that  the  defendant  knew  it,  or  ought  to 
have  known  it ;  nor  did  the  defendant  know  that  they  would 
undertake  to  put  it  on  the  car.     Besides,  it  was  no  piece  of 
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machinery  about  which  the  plaintiff  was  not  as  good  a  judge 
as  Whitley,  or  any  one  else  in  the  "gang."  The  plaintiff 
admits  in  his  evidence  that  he  thought  they  could  put  it  on  the 
car,  and  it  seems  they  would  have  done  so  but  for  the  fact 
that  Sigman's  scantling  slipped,  and  the  piece  of  timber  they 
were  trying  to  load  fell.  We  see  no  negligence  in  the  matter, 
but  from  plaintiff's  evidence  regard  it  as  one  of  those  unfor- 
tunate accidents  that  happen,  and  will  continue  to  happen, 
in  the  performance  of  any  heavy  work,  and  the  plaintiff 
assumed  the  risk;  and  we  are  of  the  opinion  that  defendant's 
motion  to  dismiss,  under  the  statute,  should  have  been 
allowed,  and  there  was  error  in  refusing  the  same.  Error. 
DOUGLAS,  J.  I  concur  in  the  opinion  of  the  court.  Pure 
accidents  cannot  be  eliminated  by  law.  All  that  the  law  has 
done  is  to  say  that  the  employer  shall  exercise  reasonable  care 
to  prevent  accidents,  and  the  courts  can  hold  him  responsible 
only  when  he  fails  to  exercise  such  care.  The  employer  is 
not  responsible  for  an  accident  simply  because  it  happens, 
but  only  when  he  has  contributed  to  it  by  some  act  or  omis- 
sion of  duty.  I  see  no  evidence  tending  to  prove  that  the 
force  of  hands  called  the  "floating  squad"  was  not  sufficient 
for  the  ordinary  work  that  it  was  expected  to  do.  To  my 
mind,  it  makes  no  difference  whether  Whitley  was  a  vice 
principal  or  not,  as  I  cannot  say  that  he  was  directly  re- 
sponsible for  the  accident.  Four  men  were  told  to  load  a 
piece  of  timber  which  they  thought  they  could  lift,  and 
which,  it  seems,  they  did  lift,  but  in  some  way  let  slip  back. 
This  was  the  sole  cause  of  the  injury.  If  the  beam  had  been 
thrown  back  by  some  movement  of  the  train,  over  which  these 
four  men  had  no  control,  the  case  would  have  been  essentially 
different ;  but  no  other  act  of  negligence,  if  there  was  any  neg- 
ligence at  all,  seems  to  have  intervened  between  the  lifting 
of  the  beam  from  the  ground  and  the  occurrence  of  the  injury. 
The  plaintiff  was  a  carpenter,  and  must  have  known  some- 
thing by  experience  of  the  weierht  of  timber,  and  of  his 
capacity  to  handle  it.  It  is  true,  he  expressed  some  doubt ; 
but  this  doubt  was  not  sufficient  to  deter  him  from  attempting 
it  or  to  cause  any  earnest  protest  on  his  part.  In  the  entire 
transaction  I  see  only  one  of  those  unfortunate  accidents, 
which,  however  much  we  may  deplore,  we  are  unable  to 
remedy. 

CLARK,  J.  (dissenting).  The  defendant,  at  the  close  of 
the  plaintiff's  evidence,  asked  that  he  be  nonsuited,  and  ex- 
cepted to  its  refusal.  The  judge  thouerht  there  was  sufficient 
evidence  to  submit  the  issue  to  the  jury,  and  the  jury 
thought  the  evidence  justified  a  verdict,  which  they  rendered 
for  the  plaintiff.  For  the  purpose  of  the  motion,  the  evidence 
must  be  taken  as  true,  and  in  the  most  favorable  light  for  the 
plaintiff.  Brinklev  v.  Railroad  Co.,  126  N.  C.  91,  35  S.  E. 
238;  Powell  v.  Railway  Co.,  124  N.   C.   370,    34  S.    E.    530. 

21  (n  s)A&ER  Cas— 35 
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The  plaintiff  was  hired  by  one  Whitley  on  a  force  called  the 
" floating  gang"  on  defendant's  road,  over  which  he  was  boss. 
He  was  the.  superior  of  plaintiff,   whose  orders  plaintiff  was 
bound  to  obey.     At  the  time  of  the  injury  the  plaintiff  and 
four  others  were  engaged  under  Whitley's  control  and  super- 
vision in  loading  timber  on  a  gondola  car  at  Third  creek. 
After  loading  some  lighter  material,  such  as  cross-ties  and  the 
like,  Whitley  ordered  them  to  move,  and  place  on  the  car  a 
piece  of  heavy  timber  8  inches  thick,  16  inches  wide,  and  30 
feet  long.     The  plaintiff  had  not  been  accustomed  to  handle 
such  timber.     He  says  he  doubted  if  the  force  at  hand  could 
put  it  on  the  car,  but  supposed  that  device  or  management 
would  be  used,  or  that  more  men  would  be  called  in.     In  fact, 
Whitley  used  only  four  of  the  five  men  in  the  squad,  and  at 
a  critical  moment,  when  extra  force  should  have  been  used, 
the  fifth  man  does  not  seem  to  have  been  called  to  aid,  though 
he  was  on  the  car,  and  Whitley  himself  rendered  no  help. 
The  timber  was  rolled  up  to  the  car.     When  one  end  of  the 
timber  had  been  placed  on  the  car,  one  man,  with  his  hand 
spike,  was  left  to  hold  it,  and  as  the  other  end  was  moved 
round,  and,  being  lifted  up,   by  its  great  weight  it  became 
uncontrollable,  slipped  down,  and,   falling  upon  plaintiff,  in- 
jured him  in  the  manner  complained  of.     The  defendant  was 
bound  to  furnish  a  sufficient  force  to  load  the  timber  on  the 
car, — a  duty  which  it  failed  to  perform.     Whitley,  seeing  that 
the  timber  was  so  heavy  that  it  had  to  be  rolled  up  to  the 
car,  if  not  negligent,   would  either  have  gotten  more  hands, 
or  at  least  should  have  called  in  the  fifth  hand,  and  have 
aided  himself.     But,  instead  of  that,  he  took  the  chances  (or, 
rather,  let  plaintiff  and  three  others  take  it),  and  gave  orders 
to  lift  the  timber.     He  ordered  them  into  danger,   but  did 
not  share  it  himself.     He  attempted  to  use  four  men,  when 
himself  and  another  were  present,  and  might  have  prevented 
the  accident.     The  plaintiff  testified  that  it  occurred  because 
the  timber  was  too  large  for  the  four  men  to  control  it. 
Whitley  does  not  contradict  this,  and  no  other  witness.     This 
was  gross  negligence.     The  plaintiff  says  he  was  not  used  to 
handling  such  timber,  but  thought  it  was  so  large  that  other 
help  would  be  given  or  advantage  used.     He  was  justified  in 
so  thinking,  as  Whitley  and  the  other  hand  were  there,  and 
could  have  been  used  either  directly  or  for  the  "advantage" 
which  the  plaintiff  thought  might  lay  in  the  power  of  Whitley 
to  apply  more  mechanical  device.     It  was  " an  accident,"  of 
course,  as  injuries  from  negligence  always  are,  because  it  was 
unintentional;  but  it  was  an  accident  which,   according  to 
above  evidence,  would  not  have  happened  if  Whitley,  who,  by 
defendant's  orders,  was  in  charge  of  the  gang,   had  used  the 
six  men  he  had,  instead  of  putting  only  four  on  the  work. 
Under  the  fellow-servant  act   (Private  Laws  1897,   c.  <;6),  if 
the  plaintiff  was  injured  by  the  negligence  of  Whitley,  though 
he  were  merely  a  fellow  servant,  the  plaintiff  could  recover. 
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It  is  immaterial,  therefore,  on  the  issue  as  to  defendant's 
negligence,  whether  Whitley  had  the  power  to  discharge  the 
plaintiff  or  not.  There  is  not  the  scintilla  of  any  evidence 
shown  or  claimed  as  to  contributory  negligence  by  plaintiff, 
unless  it  be  that  he  did  not  rely  on  his  own  judgment  as  to  the 
timber,  instead  of  obeying  the  orders  of  Whitley,  under  whose 
orders  the  defendant  placed  him  to  work.  If  that  was  not 
contributory  negligence,  there  was  nothing  to  justify  the  sub- 
mission of  that  issue  to  the  jury,  and  there  was  no  prejudice 
in  refusing  to  submit  it.  It  is  only  in  that  aspect  that  it  is 
material  that  Whitley  was  the  vice  principal,  giving  orders 
for  and  in  behalf  of  the  company.  His  having  the  further 
power  to  discharge  could  only  have  been  material,  to  deter- 
mine whether  he  was  a  fellow  servant  or  not,  prior  to  the 
fellow-servant  act.  It  is  immaterial  here.  The  plaintiff  testi- 
fied that  five  men  rolled  the  log  to  the  car ;  that  he  and  three 
others  tried  to  put  the  log  up ;  that  the  fifth  man  was  some- 
where on  the  car,  but  it  does  not  appear  where ;  and  Whitley 
did  not  help.  Then  he  says,  if  Sigman  had  "held  on  to  his 
scantling,  and  had  a  man  or  so,  we  could  have  gotten  it  up." 
This,  two  men  being  present  and  idle,  was  evidence  of  neg- 
ligence (though  Whitley  was  no  more  than  a  fellow  servant) 
sufficient  to  go  to  the  jury,  and,  as  above  shown,  there  was 
no  evidence  of  contributory  negligence.  In  Hinshaw  v.  Rail- 
road Co.,  118  N.  C.  1047,  24  S.  E.  426,  the  plaintiff  recovered 
for  damages  sustained  in  obeying  instructions  of  a  conductor 
because  he  was  there  to  give  instructions,  though  he  had  no 
power  over  Hinshaw.  Here  the  plaintiff  was  injured  by 
obeying  instructions  of  his  boss,  who  was  there  for  that  pur- 
pose, and  it  is  equally  immaterial  whether  the  boss  could  dis- 
charge him  or  not.  It  was  not  contributory  negligence  to 
obey  such  instructions.  The  order  was  not  plainly  dangerous 
to  the  plaintiff,  and,  if  he  had  not  obeyed  it,  he  would 
doubtless  have  lost  his  job.  He  was  justified  in  trusting  to 
the  judgment  and  care  of  defendant's  agent  that  he  would 
not  be  subjected  to  unnecessary  risk ;  and  that  he  was  so  sub- 
jected the  jury  find  was  due  to  that  agent's  negligence.  A 
hand,  under  such  circumstances,  when  danger  is  not  patent, 
is  not  called  upon  to  dispute  the  orders  of  his  superior,  and 
be  put  in  the  attitude  either  of  assuming  all  responsibility 
for  injury  or  losing  his  means  of  livelihood.  The  duty  of 
care  is  upon  the  employer,  who  should  have  prudent  and 
well-informed  supervisors  of  their  work ;  and  if,  in  a  case  of 
this  kind,  the  accident  is  caused  by  the  carelessness  or  igno- 
rance of  the  agent,  who  orders  four  men  to  lift  a  stick  of 
timber,  and  put  it  on  a  car,  which  rolls  back  and  upon  them 
because  (as  plaintiff  testified)  four  men  were  insufficient  to  do 
the  work,  the  fault  is  the  miscalculation  of  the  defendant's 
agent,  and  not  in  the  miscalculation  of  the  employee,  who 
is  not  to  be  held  to  be  wiser,  at  his  peril,  than  the  employer's 
agent,  and  therefore  guilty  of  the  injury,  because  he  did  not 
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at  once  throw  up  his  employment.  Those  who  are  in  receipt 
of  independent  incomes  are  not  always  advertent  to  the 
compelling  power  of  that  necessity  which  makes  other  men 
work  from  sun  to  sun  for  a  bare  pittance.  Often  such  men 
have  wives  and  little  ones  dependent  upon  them.  For  a 
laborer  to  throw  up  employment  because,  in  his  estimate,  a 
stick  of  timber  is  too  heavy  for  four  men,  when  the  boss  thinks 
it  is  not,  would  not  only  subject  him  to  the  probability  of 
immediate  lack  of  food  and  shelter,  but,  if  such  a  critical 
characteristic  became  known,  it  might  render  it  difficult  for 
him  to  get  other  similar  employment.  A  laborer  cannot  always 
afford  such  independence,  even  if  he  should  possess  the 
capacity  to  judge  of  the  method  of  doing  the  work  better  than 
the  employer's  agent.  He  is  not  to  be  put  to  such  election ; 
certainly  not  unless  the  danger  was  more  palpable  and  certain 
than  in  this  case.  Even  Shylock  had  the  justice  to  observe 
(when  it  touched  himself),  "You  do  take  my  life  when  you 
do  take  the  means  by  which  I  do  live. ' '  A  day  laborer  cannot 
afford  to  give  up  his  work  upon  which  he  subsists  because  he 
fears,  or  by  calculation  might  know,  that  a  too  heavy  burden 
is  assigned  to  the  squad  in  which  he  is  working.  The  care  of 
calculation  is  upon  the  employer,  and  the  responsibility  for 
the  miscalculation  and  injury  lies  there.  There  was  no  error 
in  not  submitting  the  second  issue  as  to  contributory  negli- 
gence. If  the  response  to  the  first  issue  had  been  that  the 
defendant  was  not  negligent,  rthe  case  would  have  ended; 
and,  upon  the  circumstances  in  this  case,  the  contributory 
negligence  of  the  plaintiff,  if  any,  was  necessarily  considered 
in  the  inquiry  whether  the  defendant  was  negligent.  The  sole 
inquiry  was  whether  the  proximate  cause  was  the  negligence 
of  defendant  or  not.  Short  v.  Gill,  126  N.  C.  807,  36  S.  E. 
336.  Besides,  if  there  had  been  a  second  issue,  the  court 
would  have  had  to  tell  the  jury  therewas.no  contributory  neg- 
ligence shown.  Haltom  v.  Railway  Co.,  127  N.  C.  255,  37  S. 
E.  262. 

Brewer  Lumber  Co.  v.  Boston  &  A.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts ',  Suffolk,  June  /,  1901.) 

[60  N.  E.  Rep.  548.] 

Stoppage  in  Transitu — End  of  Transit. — Where  the  consignee  bf  a  car 
load  of  lumber  failed  to  pay  the  freight,  and  remove  it  from  the  car, 
within  the  time  required  by  the  rules  of  the  road,  and  the  railroad 
company  stored  the  same  in  their  sheds,  where  it  was  held  for  two 
months  for  freight  and  storage  charges,  at  the  end  of  which  time  the 
consignor  notified  the  railroad  not  to  deliver  the  lumber,  it  was  not  in 
the  actual  or  constructive  possession  of  the  consignee,  and  hence  the 
transit  had  not  ended,  and  the  consignor  was  still  entitled  to  exercise  his 
right  of  stoppage  in  transitu. 

Storage  of  Goods  by  Direction  of  Consignee — Sufficiency  of  Evi- 
dence.— Where  goods  were  stored  by  the  carrier  because  the  freight  was 
not  paid  and  the  property  removed  in  the  time  required  by  the  carrier's 
rules,  and  the  consignee  testified  that  a  few  days  after  the  arrival  of  the 
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goods  he  telephoned  to  the  carrier's  agent  to  store  them,  and  did  not 
remember  what  the  agent  said,  but  thought  he  said,  "All  right,"  and 
the  agent  testified  that  he  stored  the  goods  in  the  usual  course  of 
business  without  directions  from  any  one,  the  evidence  was  insufficient 
to  show  that  the  goods  were  stored  by  direction  of  the  consignee,  so  as 
to  make  the  carrier  his  bailee,  and  terminate  the  consignor's  right  of 
stoppage  in  transitu. 

Stoppage  in  Transitu— Payment  of  Goods — Acceptance  of  Notes.— 
Where  a  consignee  sent  notes  to  the  consignor  in  payment  for  goods  still  in 
the  hands  of  the  carrier,  and  received  a  receipted  bill  stating  that  consign- 
ors had  received  payment  by  two  notes  therefor,  the  acceptance  of  the 
notes  did  not  constitute  a  payment  so  as  to  destroy  the  consignor's  right 
of  stoppage  in  transitu,  and  remit  him  to  his  remedy  on  the  notes  on 
the  insolvency  of  the  consignee. 

Same — Same — Return  of  Notes. — A  seller  who  has  received  notes  in 
payment  for  goods  in  the  hands  of  a  carrier  is  entitled  to  exercise  the 
right  of  stoppage  in  transitu  on  tendering  back  the  notes,  even  though 
they  have  been  negotiated,  since  the  return  of  the  notes  unpaid  is  all 
the  consignee  can  require. 

Report  from  superior  court,  Suffolk  county;  J.  B.  Rich- 
ardson, Judge. 

Action  by  the  Brewer  Lumber  Company  against  the  Boston 
&  Albany  Railroad  Company.  Case  reported  from  the 
superior  court  by  consent  of  the  parties.  Judgment  for  plain- 
tiff. 

E.  N.  Hill,  for  plaintiff. 

Frank  Paul  and  Fred'k  F.  Haskell,  for  defendant. 

LATHROP,  J.  This  case  comes  before  us  in  a  somewhat 
unsatisfactory  manner.  It  is  a  report  of  a  justice  of  the 
superior  court,  before  whom  the  case  was  tried  without  a 
jury.  The  report  sets  forth  certain  facts,  certain  evidence, 
and  requests  for  rulings  by  both  parties,  which  were  passed 
upon,  and  a  general  finding  for  the  plaintiff,  without  any  find- 
ings of  specific  facts.  The  report  concludes  as  follows: 
"Upon  the  foregoing  evidence  the  court  found  for  the  plain- 
tiff, and  now,  with  the  assent  of  both  parties,  reports  the  case 
for  the  determination  of  the  supreme  judicial  court,  both  par- 
ties agreeing  that  if,  upon  the  foregoing  evidence,  the  rulings 
and  refusals  to  rule  and  finding  were  right,  judgment  is  to  be 
entered  for  the  plaintiff  in  accordance  with  the  finding ;  other- 
wise, judgment  is  to  be  entered  for  the  defendant."  The 
word  "  evidence' '  is  shown  by  another  paragraph  in  the  report 
to  include  statements  of  facts,  documentary  evidence,  and 
testimony  of  witnesses.  As.  this  is  an  action  at  law,  the  only 
question  can  be  whether  the  evidence  warranted  the  finding. 
We  have  no  right,  if  the  testimony  of  witnesses  is  conflicting, 
to  decide  the  case  upon  a  view  of  the  testimony  which  we 
might  take  if  the  evidence  were  before  us  for  our  decision. 
The  action  is  replevin  of  a  car  load  of  lumber  sold  by  the 
plaintiff  to  George  A.  Paul,  a  lumber  dealer  at  Boston,  and 
forwarded  by  the  plaintiff,  over  the  defendant's  railroad,  from 
East  Saginaw,  Mich.,  to  him.  The  plaintiff  claimed  the 
lumber  by  reason  of  the  exercise  of  the  right  of  stoppage  in 
transitu,  and  the  action  was  defended  by  the  trustee  in  bank- 
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ruptcy  of  Paul.  The  lumber  was  sold  on  January  26,  1898,  for 
the  sum  of  $678.28,  Paul  to  pay  the  freight,  and  to  deduct  it 
from  the  amount  of  the  invoice.  The  terms  of  the  payment 
were  to  be  2  per  cent,  off  for  cash,  if  paid  within  10  days,  or 
a  three-months  note  from  date  of  invoice.  On  January  31, 
1898,  the  lumber  was  duly  shipped,  consigned  to  Paul,  and 
the  invoice  forwarded  to  him.  On  February  19,  1898,  the 
lumber  arrived  at  the  Huntington  avenue  yard  of  the  defend- 
ant in  Boston,  and  Paul  was  notified  of  the  fact  by  the  agent 
of  the  defendant  by  a  postal  card,  which,  in  addition  to  the 
notice  of  the  arrival  of  the  car,  contained  the  following:  "If 
not  unloaded  within  ninety-six  hours  from  February  19,  six 
o'clock  p.  m.  of  this  date,  Sundays  and  legal  holidays  not 
included,  the  freight  will  be  subject  to  storage  charges,  as 
per  rules  of  the  Massachusetts  and  New  Hampshire  Car 
Service  Association."  On  March  4,  1898.  the  defendant 
stored  the  lumber  in  one  of  its  sheds  at  its  Huntington  avenue 
yard,  and  notified  Paul  of  the  fact.  On  March  10,  1898,  Paul 
sent  a  promissorv  note  for  $300,  dated  the  same  day,  and 
payable  to  the  plaintiff's  order  at  any  bank  in  Boston.  This 
note  was  indorsed  by  the  plaintiff  payable  to  order  of  Second 
National  Bank,  and  under  the  name  of  the  plaintiff  were  the 
letters  "B.  D."  This  note  was  protested  on  June  10,  1898. 
On  March  11,  1898,  the  plaintiffs  sent  a  letter  to  Paul,  stating 
that  it  had  placed  the  $300  note  to  his  credit,  and  calling  his 
attention  to  the  fact  that  the  date  of  the  note,  March  ioth, 
was  not  in  accordance  with  the  contract,  which  called  for  a 
three-months  note  from  the  date  of  the  invoice,  and  requested 
a  settlement  for  the  balance.  On  March  26,  1898,  Paul  sent 
the  plaintiff  a  promissory  note  for  $313.68,  dated  that  day, 
and  payable  to  the  order  of  the  plaintiff  at  any  bank  in  Boston. 
This  note  was  indorsed  in  the  same  way  as  the  other,  and  it 
was  protested  on  June  28,  1898.  These  notes,  the  report 
states,  were  sent  to  the  plaintiff  in  payment  for  the  full  value 
of  the  lumber,  with  interest  added  from  the  date  of  the  invoice 
to  the  dates  of  the  notes,  less  freight,  which  was  to  be 
deducted  from  the  amount  of  the  invoice.  On  receipt  of  the 
second  of  the  notes,  the  plaintiff  sent  to  Paul  a  statement  of 
account  dated  January  31,  1898,  stating  the  terms  of  sale,  the 
items  of  the  lumber,  and  the  amount  due  less  freight,  being 
$607.61.  Across  the  face  of  the  paper  was  written:  "Re- 
ceived settlement  as  follows:  3  mos.  note  from  March  10,  '98, 
$300.00;  3  mos.  note  from  March  28,  '98,  $313.68,— $613.68." 
This  paper  also  contained  a  request  for  the  freight  receipt, 
which  was  not  sent,  nor  was  the  freight  paid  by  Paul.  On 
April  9,  1898,  Paul  made  a  common-law  assignment  of  all  his 
property  for  the  benefit  of  his  creditors,  and  the  assignee 
accepted  the  trust.  The  plaintiff  was  notified  of  the  assign- 
ment, and  a  representative  of  the  plaintiff  attended  the  first 
meeting  of  Paul's  creditors.  On  April  16,  1898,  the  plaintiff 
gave  notice  to  the  defendant  not  to  deliver  the  lumber  to 


Am  &  Eng  CARRIERS  OF  FREIGHT  551 

RCas 

Brewer  Lumber  Co.  v.  Boston  A  A.  R.  Co 

Paul,  and  requested  ther  defendant  to  keep  it  on  storage  for  it, 
claiming  the  right  of  stoppage  in  transitu.  On  July  27,  1898, 
the  plaintiff's  attorney  tendered  the  notes  of  March  10th  and 
March  28th  to  Paul's  assignee,  who  refused  to  receive  them; 
and  at  the  trial  of  this  case  they  were  again  tendered  and 
refused.  This  action  was  brought  on  August  30,  1898,  and 
before  obtaining  the  lumber  the  plaintiff  was  obliged  to  pay 
the  defendant  its  claim  for  freight  and  storage.  We  find  it 
unnecessary  to  state  the  testimony  of  witnesses  at  this  point, 
though  we  shall  refer  to  some  of  it  hereafter.  There  being 
no  contention  that  Paul  was  not  insolvent,  the  principal  ques- 
tions of  law  in  the  case  are  whether  the  transit  had  ended,  and 
what  the  effect  was  of  giving  and  receiving  the  notes. 

1.  As  to  the  first  question,  we  are  of  opinion  that  the  transit 
was  not  ended  when  the  plaintiff  asserted  its  right  to  the 
lumber.  It  makes  no  difference  whether  the  goods  are  in  the 
hands  of  the  carrier  qua  carrier,  or  whether  he  puts  them,  at 
the  journey's  end,  in  a  warehouse.  In  other  words,  the  transit 
does  not  terminate  until  the  goods  arrive  in  the  possession, 
actual  or  constructive,  of  the  purchaser.  Seymour  v.  Newton, 
105  Mass.  272,  275;  Mohr  v.  Railroad  Co.,  106  Mass.  67; 
Umber  Co.  v.  O'Brien,  123  Mass.  12;  Inslee  v.  Lane,  57  N. 
H.  454.  So  long  as  the  carrier,  or  a  warehouseman  acting  for 
him,  is  in  possession  of  the  goods,  he  has  a  lien  for  the  freight 
or  other  charges.  The  purchaser  is  not  in  possession  or 
entitled  to  possession  until  he  discharges  the  liens,  and  the 
right  of  stoppage  in  transitu  remains.  See  Beni.  Sales  (7th 
Am.  Ed.)  914  (2),  and  cases  cited.  While  the  position  of 
the  carrier  may  be  changed  to  that  of  bailee  or  agent  for  the 
purchase  of  the  goods,  yet  that  is  a  question  of  an  agreement 
between  the  carrier  and  the  purchaser.  Jackson  v.  Nichol, 
5  Bing.  N.  C.  508;  James  v.  Griffin,  2  Mees.  &  W.  623;  Ex 
parte  Barrow,  6  Ch.  Div.  783 ;  Ex  parte  Cooper,  1 1  Ch.  Div. 
68;  Kemp  v.  Falk,  7  App.  Cas.  573,  584;  McLean  v. 
Breithaput,  12  Ont.  App.  383;  Calahan  v.  Babcock,  21  Ohio 
St.  281,  8  Am.  Rep.  63;  Jeffris  v.  Railroad  Co.,  93  Wis.  250, 
67  N.  W.  424,  57  Am.  St.  Rep.  919,  33  L.  R.  A.  351;  Symns  v. 
Schotten,  35  Kan.  310,  10  Pac.  828.  In  the  case  before  us 
an  attempt  was  made  by  the  trustee  in  bankruptcy  to  show 
that  such  an  agreement  was  made,  but  the  testimony  of  Paul 
falls  far  short  of  this.  He  testified  that  within  a  few  days  after 
receiving  the  postal  card  of  February  19th  he  telephoned  to 
the  defendant  to  store  the  lumber.  He  was  then  asked,  "  What 
did  they  say  to  you?"  and  his  answer  was,  "  'All  right,'  or 
something  to  that  effect."  He  was  then  asked,  "Will  you 
say  that  they  said  anything?"  and  answered:  "They  probably 
said  'AH  right. '  They  might  say  'Yes,  all  right, '  or  something 
like  that."  He  was  again  asked,  "What  did  they  say?"  and 
answered,  "I  don't  know."  On  redirect  examination  he 
testified  that  he  did  not  know  whether  he  received  any  reply 
to  his  telephone  message,  and,  in  answer  to  the  next  question 
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but  one  testified  that  he  did  receive  a  reply.  It  seems  to  us 
that  the  judge  might  well  disregard  this  testimony  as  too 
uncertain  and  vague  for  consideration.  But,  if  it  was  to  be 
taken  into  consideration,  the  testimony  of  Turner,  the  freight 
agent  of  the  defendant  in  charge  of  the  Huntington  avenue 
yard,  was  contradictory  to  that  of  Paul.  He  testified  that  he 
remembered  the  car  of  lumber,  and  stored  it  in  the  ordinary 
course  of  business ;  and  that  he  received  no  directions  from 
any  one  to  store  it.  If  the  testimony  of  Paul  can  be  said  to 
contradict  this,  it  was  for  the  judge  sitting  without  a  jury  to 
decide  what  the  fact  was.  We  are  therefore  of  opinion  that 
the  judge  rightly  refused  to  rule,  as  requested  by  the  defend- 
ant, that  the  plaintiff  had  lost  the  right  of  stoppage  in  transitu, 
or  had  not  seasonably  exercised  that  right.  It  follows,  from 
what  we  have  said,  that  the  third  ruling  given  at  the  request 
of  the  plaintiff  was  correct.  This  ruling  was  as  follows: 
"The  storage  of  the  lumber  in  question  by  the  defendant, 
whether  according  to  the  custom  of  storing  after  the  expira- 
tion of  the  limit  of  time  set  forth  in  the  notice  given  by  the 
defendant  to  the  consignee,  or  in  accordance  with  the  notice 
to  store  given  by  the  consignee,  does  not  terminate  the 
transit,  without  evidence  of  the  attornment  by  the  defendant 
to  the  consignee,  or  an  agreement  to  hold  as  the  agent  of  the 
consignee."  The  fourth  ruling  given  was  as  follows:  "The 
existence  of  the  defendant's  lien  for  the  unpaid  freight  raises 
the  presumption  that  the  defendant  continued  to  hold  the 
merchandise  as  carrier,  and,  in  order  to  rebut  this  presump- 
tion, there  must  be  some  proof  of  some  agreement  or  arrange- 
ment between  the  defendant  and  Paul,  whereby  the  defendant, 
while  retaining  its  lien,  became  the  agent  of  Paul  to  keep  the 
goods  for  him. "  While  we  do  not  think  that  this  ruling  is 
well  expressed,  we  are  of  opinion  that  no  harm  was  done  in 
giving  it.  We  have  already  stated  the  law  bearing  on  this  sub- 
ject, and  need  not  repeat  it.  The  undisputed  facts  in  the  case 
showed  that  the  defendant  was  holding  the  lumber  for  the 
freight  and  other  charges;  and  it  made  no  difference  whether 
the  goods  remained  in  the  car  or  in  the  warehouse,  unless 
there  was  proof  of  some  agreement  or  arrangement  whereby 
the  defendant  became  the  agent  of  Paul.  Taking  the  ruling  as 
a  whole,  we  are  of  opinion  that  it  means  no  more  than  this. 
2.  The  next  question  is  as  to  the  effect  of  the  giving  of  the 
n6tes.  The  instructions  requested  by  the  defendant  on  this 
point  are  the  first  and  second,  and  are  as  follows:  "(i)  If  the 
consignee,  intending  to  pay  for  the  lumber  according  to 
agreement,  gave  to  the  plaintiff  his  negotiable  promissory 
notes,  dated  at  Boston,  Mass.,  and  payable  on  time  at  said 
Boston,  and  thereupon  the  plaintiff  receipted  its  bill  for  the 
lumber,  and  there  was  no  agreement  that  said  notes  were 
accepted  as  conditional  payment,  then  the  law  presumes  that 
such  notes  were  given  and  accepted  as  absolute  payment,  and 
in  that  case  the  plaintiff  is  not  an  unpaid  vendor,  and  has  no 
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further  right  on  the  lumber,  and  must  seek  his  remedy  on  the 
notes.  (2)  The  notes  constituted  a  contract  to  be  construed 
according  to  the  law  of  Massachusetts.  It  is  the  law  of 
Massachusetts  that  a  negotiable  promissory  note,  given  in 
payment  of  an  obligation,  is  to  be  deemed  to  be  given  and 
taken  as  absolute  paymfent  of  such  obligation,  in  the  absence 
of  evidence  that  the  parties  intended  it  to  operate  onlv  as  a 
conditional  payment/'  On  these  requests  the  judge  ruled 
"that,  while  the  rules  of  law  in  the  first  and  second  •  requests 
were  correct  as  *  general  statements,  they  did  not,  on  the  evi- 
dence, require  a  finding  for  the  defendant."  The  rule  in 
Massachusetts,  in  simple  contract  debts,  is  that  a  promissorv 
note  given  by  a  debtor  to  his  creditor  is  presumed  to  be  a 
payment ;  that  the  presumption  is  one  of  fact,  and  not  of  law, 
which  may  be  rebutted  and  controlled  by  evidence  that  such 
was  not  the  intention  of  the  parties.  In  Curtis  v.  Hubbard, 
9  Mete.  322,  328,  it  is  said  by  Chief  Justice  Shaw:  "The  rule 
adopted  in  Massachusetts  that  a  negotiable  promissory  note, 
given  for  a  simple  contract  debt,  shall  be  deemed  payment, 
is  to  be  taken  with  considerable  qualification.  It  is  founded 
on  the  consideration  that,  when  a  note  is  given  for  goods, 
even  if  it  is  not  negotiated,  it  is  equally  convenient  to  the 
creditor  (and  generally  more  so)  to  sue  on  the  note,  as  on  the 
original  consideration,  and  so  there  is  no  reason  for  consider- 
ing the  original  simple  contract  as  still  subsisting  and  in  force; 
and  therefore  a  presumption  arises  that  it  was  intended  by  the 
parties  that  the  note  should  be  deemed  a  satisfaction.  But 
this  is  a  presumption  of  fact,  which  may  be  rebutted  by  evi- 
dence showing  that  it  was  not  so  intended,  and  the  fact  that 
such  presumption  would  deprive  the  party  of  a  substantial 
benefit  has  a  strong  tendency  to  show  that  it  was  not  so 
intended."  In  a  late  case  the  reason  of  the  rule  was  stated  to 
be  for  the  protection  of  the  debtor,  who  might  otherwise  be 
compelled  to  pay  both  the  note  and  the  debt ;  and  it  is  further 
said:  "But  full  protection  is  given  to  him  if,  in  the  proceed- 
ings to  enforce  the  original  debt,  it  is  shown  that  he  has  not 
paid  the  note,  and  that  it  is  then  owned  by  the  creditor,  and 
if  it  is  surrendered  in  court  for  the  benefit  of  the  maker. ' ' 
Davis,  v.  Parsons,  157  Mass.  584,  588,  32  N.  E.  1117.  It  is 
obvious  that  the  rule  can  have  little  or  no  application  where 
a  person  has  a  lien,  which  is  a  valuable  right ;  and  that  the 
court  would  be  slow  to  deprive  a  lien  creditor  of  the  right  to 
enforce  his  claim  on  the  ground  that  he  had  taken  a  worthless 
negotiable  promissory  note,  where  the  note  was  produced  at 
the  trial,  and  tendered  to  the  maker,  or  to  his  representative, 
whether  the  above-mentioned  reasons  for  the  rule  are  the  final 
ones  or  not.  Thus,  in  Arnold  v.  Delano,  4  Cush.  33,  a  vendor's 
lien  at  common  law  was  enforced  notwithstanding  a  promissory 
note  was  given,  and  also  a  receipt  for  the  price ;  and  it  was 
said  by  Chief  Justice  Shaw  that  a  lien  for  the  price  is  incident 
to  the  contract  of  sale ;  that,  when  a  credit  is  given,  the  vendee 
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has  a  right  to  the  possession  of  the  Roods,  and,  if  he  does  so, 
the  lien  is  gone.  It  was  then  added:  "But  the  law,  in  hold- 
ing that  a  vendor,  who  has  thus  given  credit  for  goods,  waives 
his  lien  for  the  price,  does  so  on  one  implied  condition,  which 
is  that  the  vendee  shall  keep  his  credit  good.  If,  therefore, 
before  payment,  the  vendee  become  bankrupt  or  insolvent, 
and  the  vendor  still  retains  the  custody  of  the  goods,  or  any 
part  of  them ;  or  if  the  goods  are  in  the  hands  of  a  carrier  or 
middleman  on  their  way  to  the  vendee,  and  have  not  yet  got 
into  his  actual  possession,  and  the  vendor,  before  they  do  so, 
can  regain  his  actual  possession  by  a  stoppage  in  transitu, — 
then  his  lien  is  restored,  and  he  may  hold  the  goods  as  security 
for  the  price. ' '  In  respect  to  the  contention  that  the  note  was 
payment  it  was  said :  "We  think  the  answer  is  that  a  prom- 
issory note,  even  if  in  form  negotiable,  whilst  it  remains  in 
the  hands  of  the  vendor,  and  not  negotiated,  but  ready  to  be 
delivered  upon  the  discharge  of  the  lien,  is  regarded  as  the 
evidence  in  writing  of  a  promise  to  pay  for  the  goods  pur- 
chased, and  does  not  vary  the  rights  of  the  parties. ' '  If  this 
is  true  of  a  vendor's  lien,  it  is  equally  true  of  the  right  of 
stoppage  in  transitu,  which  is  merely  an  extension  of  the 
vendor's  lien.  Grout  v.  Hill,  4  Gray,  361,  366,  per  Shaw,  C.  J. 
See,  also,  1  Pars.  Mar.  Law,  340,  and  cases  cited  in  note  2. 
In  Seymour  v.  Newton,  105  Mass.  272,  the  goods  were  to 
be  paid  for  by  a  draft  at  three  days'  sight.  The  draft  was 
accepted,  but  was  not  paid,  and  it  was  held  that  neither  the 
acceptance  of  the  draft  nor  the  sending  to  the  purchasers  of 
an  account,  in  which  they  were  credited  with  the  draft,  pre- 
vented the  plaintiffs  from  stopping  the  goods  in  transitu.  To 
the  same  effect  is  Mohr  v.  Railroad  Co.,  106  Mass.  67.  See, 
also,  In  re  Batchelder,  2  Low.  24.5,  248,  Fed.  Cas.  No.  1,099. 
There  is  some  contention  on  the  part  of  the  trustee  in 
bankruptcy  that  the  notes  were  negotiated.  There  was  no 
evidence  in  the  case  to  show  the  meaning  of  the  letters  "B. 
D. , "  and  the  fact  that  the  notes  were  indorsed  by  the  plain- 
tiff to  the  order  of  the  Second  National  Bank  is  not  important. 
Whether  they  were  sent  to  that  bank  for  collection,  or  were 
discounted  by  it,  is  immaterial.  They  were  not  paid  by  Paul, 
and  were  tendered  by  the  plaintiff  to  the  common-law 
assignee,  and  to  the  trustee  in  bankruptcy.  The  fact  that  the 
plaintiff  was  then  in  possession  of  the  notes,  and  tendered  them, 
is  all  that  is  required.  Davis  v.  Parsons,  157  Mass.  584,  588,  32 
N.  E.  1 177.  It  follows  that  the  second  ruling  requested  by 
the  plaintiff,  as  modified  by  the  judge,  was  rightly  given.  This 
ruling,  so  modified,  was  as  follows:  "That  the  giving  of  the 
two  notes  in  payment  for  the  lumber  according  to  the  agree- 
ment, while  in  form  negotiable,  does  not  prevent  the  right  of 
stoppage  in  transitu,  as  they  remained  in  the  hands  of  the 
vendor,  and  ready  to  be  delivered  up. ' '  Nor  do  we  regard  it 
of  importance  that  on  receipt  of  the  last  note  the  plaintiff 
sent  to  Paul  a  statement  of  the  account  between  them.     The 
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report  does  not  show  that  this  statement  was  signed  by  the 
plaintiff.  But,  if  it  were  so  signed,  the  case  would  stand  no 
stronger  for  the  defendant  than  if  the  statement  had  been, 
"Received  payment  by  two  notes."  Then  the  case  would 
have  fallen  within  the  case  of  Arnold  v.  Delano,  4  Cush.  33, 
34.  See,  also,  Seymour  v.  Newton,  105  Mass.  272,  273. 
Judgment  for  the  plaintiff. 


Central  of  Georgia  Rv.  Co.  v.  Murphey  et  al. 

(two  cases). 

(Supreme  Court  of  Georgia,  May  22 \  100 1.)  \ 

[38  S.  E.  Rep.  970.] 

Agreed  Valuation  of  Freight— Validity  of  Stipulation.*— A  railway 
company,  in  its  capacity  as  a  common  carrier,  may,  as  the  basis  for 
fixing  its  charges  and  limiting  the  amount  of  its  correspond- 
ing liability,  lawfully  make  with  a  shipper  a  contract  of  af- 
freightment, embracing  an  actual  and  bona  fide  agreement  as 
to  the  value  of  the  property  to  be  transported ;  and,  in  such  case,  the 
latter,  when  loss,  damage,  or  destruction  occurs,  will  be  bound  by  the 
"agreed  valuation."  But  a  mere  general  limitation  as  to  value,  ex- 
pressed in  a  bill  of  lading,  and  amounting  to  no  more  than  an  "arbitrary 
preadjustment  of  the  measure  of  damages,"  will  not,  though  the  shipper 
assents  in  writing  to  the  terms  of  the  document,  serve  to  exempt  a  neg- 
ligent carrier  from  liability  for  the  true  value. 

Duty  to  Trace  Freight— Statute — Liability  for  Negligence  of  Con- 
necting Cart-ier. — Under  section  2318  of  the  Civil  Code,  a  carrier  failing 
to  comply  with  the  requirements  of  the  next  preceding  section,  as  to 
tracing  "freight"  which  has  been  lost,  damaged,  or  destroyed,  and  giv- 
ing information  with  respect  thereto,  becomes  liable  for  the  negligence 
of  a  connecting  carrier. 

New  Trial. — Where  both  the  parties  to  a  case  move  for  a  new  trial,  the 
granting  of  either  motion  leaves  the  case  pending  in  the  lower  court, 
and.  while  it  so  remains,  a  judgment  overruling  the  other  motion  can- 
not be  lawfully  brought  to  the  supreme  court  for  review. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pike  county;  E.  J.  Reagan, 
Judge. 

Actions  by  Murphey  &  Hunt  against  the  Central  of  Georgia 
Railwav  Company.  Judgments  for  plaintiffs,  and  defendant 
brings  error.  Judgment  in  the  first  case  affirmed;  in  the 
second,  writ  of  error  dismissed. 

Robt.  L.  Berner,  for  plaintiff  in  error. 
W.  Lambdin,  for  defendants  in  error. 

LUMPKIN,  P.  J.  This  action  was  founded  on  the  pro- 
visions of  sections  2317  and  2318  of  the  Civil  Code,  which  were 
codified  from  the  act  of  October  16,  1891,  commonly  called 
the  " Tracing  Act."  See  Acts  1890-91,  vol.  1,  p.  156.  In 
their  petition  the  plaintiffs  alleged  facts  bringing  the  case 
within  the  sections  cited.  The  "  freight' '  involved  was  a  car 
load  of  grapes,  consigned  to  Omaha,  Neb. ,  which  the  plaintiffs 

•See  Gardner  v.  Southern  Ry.  Co.  (N.  Car.)*  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,  82,  and  foot-note,  83. 
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delivered  to  the  defendant  at  Barnesville,  in  this  state.  The 
bill  of  lading  embraced  a  special  contract,  was  signed  by  the 
plaintiffs  and  an  agent  of  the  defendant,  and  contained  a  stip- 
ulation that  the  company  was  to  carry  the  grapes  to  the  desti- 
nation indicated,  "if  on  its  road,  or  to  deliver  to  another 
carrier  on  the  route  to  said  destination,  subject,  in  either 
instance,  to  the  conditions  below,  which  are  agreed  to  in 
consideration  of  the  rate  named."  Among  the  "conditions 
belowM  was  one  that  the  "several  lines  [over  which  the  grapes 
were  to  be  transported]  will  not  be  held  liable  for  injury  to, 
or  decay  of,  fruit,  vegetables,  or  melons,  or  any  perishable 
freight,  caused  [in  divers  specified  ways],  unless  such  decay 
or  injury  shall  be  the  direct  result  of  the  carrier's  negligence, 
and  the  shipper,  owner,  and  consignee  hereby  assume  the 
burden  of  proving  such  negligence. ' '  The  last  stipulation  in 
the  bill  of  lading  was  as  follows:  "In  consideration  of  the 
reduced  rates  specified  above,  it  is  mutually  agreed  that  the 
value  of  fruit  shipments  under  this  bill  of  lading  shall  be  taken 
at  not  exceeding  $500  per  car  load;  vegetable  shipments, 
$200  per  car  load;  melon  shipments,  $85  per  car  load;  and  the 
carrier  shall  in  no  event  be  liable  for  any  greater  sum  in  case 
of  total  loss  or  destruction ;  and  in  case  of  partial  loss  or 
destruction,  or  destruction  of  a  quantity  less  than  car  load,  the 
liability  shall  be  proportionate. ' '  The  evidence  introduced 
at  the  trial  showed  that  the  grapes  were  in  good  condition 
when  delivered  to  the  defendant ;  that  they  were  not  damaged 
on  its  line,  but  that,  because  of  the  negligence  of  some  one  or 
more  of  the  other  connecting  carriers,  they  reached  their 
destination  in  such  a  damaged  condition  that  no  more  than 
$265.45  could  be  realized  from  a  sale  of  them;  and  that,  if 
they  had  arrived  at  Omaha  undamaged,  they  might  have 
brought  as  much  as  $700.  The  court,  holding  that  under  the 
stipulation  last  quoted  from  the  bill  of  lading  the  maximum 
value  of  the  grapes  could  in  no  event  be  placed  at  a  sum  ex- 
ceeding $500,  directed  a  verdict  for  the  plaintiffs  for  $234.55, 
the  difference  between  $500  and  $265.45,  the  amount  for 
which  the  grapes  were  sold.  The  plaintiffs  made  a  motion 
for  a  new  trial,  the  main  and  controlling  ground  of  which  was 
predicated  upon  alleged  error  in  holding  that,  under  the  facts 
appearing,  the  defendant  should  not  be  held  liable  for  the 
difference  between  $700,  the  highest  proven  value  of  the 
grapes,  and  the  $265.45  which  they  brought.  The  defendant 
also  moved  for  a  new  trial  on  various  grounds.  For  a  reason 
which  will  hereinafter  appear,  their  contents  need  not  be  set 
forth.  The  court  granted  the  plaintiffs'  motion,  and  over- 
ruled that  of  the  defendant.  It  sued  out  two  bills  of  excep- 
tions. In  one,  which  for  convenience  we  will  designate  as 
the  "first,"  it  alleged  error  in  granting  the  plaintiffs'  motion. 
In  the  other,  which  for  alike  reason  we  will  call  the  "second," 
complaint  was  made  of  the  court's  refusal  to  sustain  the 
defendant's  motion.     We  will  dispose  of  these  bills  of  excep- 
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tions  in  the  order  indicated,  and  will  accordingly  first  take 
up  and  deal  with  the  decisive  question  which  the  defendant's 
exceotion  to  the  granting  of  the  plaintiff's  motion  presents, 
and  apply  the  ruling  which  we  make  thereon  to  the  case  in 
hand.  The  second  bill  of  exceptions  will  then  be  in  order  for 
consideration. 

i.  There  is  in  this  country  great  contrariety  of  judicial 
opinion  with  respect  to  whether  or  not  a  common  carrier  can 
by  special  contract  lawfully  limit  the  amount  of  its  liability 
for  loss  or  damaere  which  may  be  occasioned  by  its  own  neg- 
ligence. In  Railroad  Co.  v.  Keener,  93  Ga.  808,  21  S.  E.  287, 
this  court  held  that  where  "the  contract  of  shipment  was  not 
one  limiting  value  by  express  agreement,  but  one  in  which 
there  was  no  attempt  to  estimate  value,"  the  carrier  would 
not  be  exempt  from  the  liability  imposed  by  law  for  loss 
occasioned  by  its  own  negligence.  It  is  not  necessary  to  re* 
peat  here  the  reasoning  of  our  present  chief  justice,  who 
delivered  the  opinion  in  that  case,  and  therein  cited  several 
authorities  supporting  the  conclusion  announced ;  but,  in  view 
of  the  importance  of  the  question,  it  may  not  be  amiss  to 
embrace  the  present  opportunity  of  showing  the  extent  to 
which  those  authorities  go  in  sustaining  the  correctness  of 
that  conclusion.  We  also  cite  infra  one  very  strong  case  from 
31  Minn.  85,  16  N.  W.  497,  47  Am.  Rep.  781,  not  referred  to 
in  the  opinion  just  mentioned,  and  indicate  where  numerous 
others  on  the  same  line  and  contra  may  be  found. 

After  stating  that  the  courts  have  differed  widely  in  their 
views  upon  this  question,  Mr.  Huchinson  says  that  "the 
majority  of  the  authorities  in  the  United  States  hold  that  it 
is  contrary  to  public  policy  to  permit  the  carrier  to  stipulate 
for  exemption  from  the  effects  of  the  negligence  of  himself 
or  his  servants.  In  some  of  the  states,  on  the  other  hand,  ex« 
press  contracts  to  that  effect  are  upheld."  The  author  then 
proceeds  as  follows:  "So,  in  reference  to  this  particular  ques- 
tion, it  is  held  by  the  majority  of  the  courts  that  a  contract 
limiting  the  liability  of  the  carrier  to  a  certain  sum,  in  case 
of  loss, — that  is,  contracts  designed  to  secure  a  partial  ex- 
emption from  liability, — while  valid  and  conclusive  where  the 
loss  is  caused  by  something  other  than  the  carrier's  neglect, 
cannot  be  allowed  to  operate  where  the  loss  was  occasioned 
by  the  negligence  of  himself  or  his  servants,  but  that  in  such 
a  case  the  owner  may  recover  the  full  value  of  the  goods.  To 
be  distinguished  from  these  cases,  however, — though  the 
distinction  is  not  always  observed, — are  those  cases,  obviously 
different,  in  which,  for  the  purpose  of  determining  the  ship- 
per's liability  for  freight  and  the  carrier's  responsibility  for 
damages,  the  value  of  the  property  is  agreed  upon.  When 
such  is  the  case,  the  supreme  court  of  the  United  States  and 
many  of  the  state  courts  hold,  to  use  the  language  of  Mr. 
Justice  Blatchford,  'that  where  a  contract  of  the  kind,  signed 
by  the  shipper,  is  fairly  made,  agreeing  on  the  value  of  the 
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property  carried,  with  the  rate  of  freight  based  on  the  con* 
dition  that  the  carrier  assumes  liability  only  to  the  extent  of 
the  agreed  valuation,  even   in  case  of  loss  or  damage  by  the 
negligence  of  the  carrier  the  contract  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a  due  proportion  between 
the  amount  for  which  the  carrier  may  be  responsible  and  the 
freight  he  receives,    and  of  protecting  himself  against  ex- 
travagant and  fanciful  valuation. '     That  this  class  of  cases 
stands  upon  different  ground  from  those  attempting  to  secure 
a  partial  liability  will  be  evident  upon  consideration,  and 
several  of  the  decisions  upon  the   latter  class  have  expressly 
stated  that  the  rule  would  be  otherwise  in  a  case  of  this  nature. 
But  the  rule  must  undoubtedly  be  confined  to  those  cases  only 
which  properly  fall  within  it,  which  are  those  in  which,  as  the 
basis  of  the  carrier's  charges  and  responsibility,   the  value, 
being  called  in  question,  has   been  so  represented   by  the 
shipper,  or  so  agreed  upon  between  him  and  the  carrier,  as 
to  estop  the  shipper  from  afterwards  alleging  that  it  was  more. 
The  rule  cannot,  therefore,  apply  to  cases  where  the  estimate 
of  value  is  inserted  in  the  bill  of  lading  without  his  knowledge 
or  consent,  or  by  covert  means,  or  to  those  in  which  the  con- 
tract for  exemption  is  not  clear  and  express,  as   it  is  well 
settled  that  they  will  be  construed  most  strongly  against  the 
ca^rie^.,,     Huch.    Carr.    (2d  Ed.)  §    2qo.     We    make  these 
extended  extracts  because  they  express  with  great  force  and 
clearness  exactly  what  we  wish  to  say.     In  Railway  Co.  v. 
Chapman,  133  111.  96,  24  N.   E.  417,  23  Am.   St.  Rep.  587,—  a 
case  in  which  there  was  an  express  contract, — it  was  held  that 
"a  common  carrier  cannot  arbitrarily  fix  the  value  of  the  goods 
delivered  to  him  for  transportation,  and  thereby  limit  his  lia- 
bility in  case  of  loss.11     It  was  also  in  that  case  laid  down 
that  "if  a  value  be  fixed  by  the  carrier,  and  the  contract  of 
shipment  is  based  thereon,  the  amount  thus  fixed  will  ordi- 
narily determine  the  liability  of  the  carrier. ' '     An  examination 
of  the  opinion  of  Chief  Justice  Shope  will  show  that  the  idea 
intended  to  be  conveyed  by  the  words  last  quoted  was  that 
there  must  be  an  actual  and  bona  fide  agreement  as  to  value 
between  the  shipper  and  the  carrier,  and  that  a  mere  general 
limitation  as  to  the  value  expressed  in  a  bill  of  lading  will  not 
serve  to  exempt  a  negligent  carrier  from  liability  for  the  true 
value.     In  the  notes  appearing  at  the  end  of  the  main  case 
in  the  volume  last  cited   are  references  to  a  large  number  of 
cases  on  both  sides  of  the  question.     Under  the  heading, 
"Tendency  of  Recent  Decisions  to  Modify  Rule"  (page  506), 
will  be  found  several  citations  of  cases  supporting  the  view  we 
are  undertaking  to  sustain.     In  Moulton  v.   Railway  Co.,  31 
Minn.  8s,   16  N.  W.   497,  47  Am.   Rep.   781,   Dickinson,   j., 
said;  " The  same  reasons  which  forbid  that  a  common  carrier 
should,  even  by  express  contract,  be  absolved  from  liability  for 
his  own  negligence,  stand  also   in   the  way  of  any  arbitrary 
preadjustment  of  the  measure  of  damages,  where  the  carrier 
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is  partially  relieved  from  such  liability.  It  would,  indeed,  be 
absurd  to  say  that  the  requirement  of  the  law  as  to  such  re- 
sponsibility of  the  carrier  is  absolute,  and  cannot  be  laid  aside 
even  by  the  agreement  of  the  parties,  but  that  one-half  or 
three-fourths  of  this  burden  which  the  law  compels  the  carrier 
to  bear  may  be  laid  aside,  by  means  of  a  contract  limiting:  the 
recovery  of  damages  to  one-half  or  one-fourth  of  the  known 
value  of  the  propertv.  This  would  be  mere  evasion,  which 
would  not  be  tolerated. M  Even  in  Alair  v.  Railroad  Co.,  53 
Minn.  160,  54  N.  W.  1072,  19  L.  R.  A.  764,  39  Am.  St.  Rep. 
588,  which  was  ruled  in  favor  of  the  company,  the  doctrine 
was  distinctly  announced  that  there  must  be  an  actual  con- 
tract, specifying  that  the  value  of  the  property  shipped  does 
not  exceed  a  sum  named,  and  that  it  must  be  "  fairly  and 
honestly  made  as  a  basis  of  the  carrier's  charges  and  respon- 
sibility." In  his  strong  and  well-written  opinion,  Mitchell, 
J.,  remarked  that  cases  in  which  "the  stipulation  was  purely 
and  solely  one  arbitrarily  limiting  the  amount  of  recovery, 
without  regard  to  the  value  of  the  property,  as  in  Moulton 
v.  Railway  Co.,"  were  not  pertinent  upon  the  question  whether 
or  not  a  carrier  could  enforce  a  real  contract  of  the  nature 
above  indicated ;  and  he  added  that  in  the  Moulton  Case  the 
supreme  court  of  Minnesota  "recognized  the  right  of  the  par- 
ties to  agree  upon  the  value  of  the  property,  or  to  fairly  liqui- 
date the  damages  in  case  of  loss.11  The  words  just  quoted 
furnish  the  key  to  the  whole  problem ;  that  is,  the  parties 
may  actually  agree  on  the  value  of  the  particular  consign- 
ment, and  thus  fairly  liquidate  in  advance  anticipated  dam- 
ages. But  this  is  a  very  different  thing  from  a  loose  and  gen- 
eral limitation  as  to  amount  appearing  in  a  bill  of  lading,  which 
manifestly  could  not  have  been  and  was  not  intended  to  have 
reference  to  the  identical  goods  which  the  carrier  thereby 
contracted  to  .transport. 

Take  our  present  case:  The  property  delivered  to  the 
defendant  company,  as  described  in  the  bill  of  lading,  was: 
"1  car  grapes, — 2,000  baskets."  The  paragraph  of  the  docu- 
ment relied  on,  embracing  an  agreement  as  to  value,  merely 
stipulated,  in  the  most  general  and  comprehensive  terms,  that 
"the  value  of  fruit  shipments  under  this  bill  of  lading  shall  be 
taken  as  not  exceeding $500  per  car  load;  vegetable  shipments, 
$200  per  car  load;  melon  shipments,  $85  per  car  load." 
Could  any  fair  and  reasonable  mind  ever  reach  the  conclusion 
that  there  was,  between  the  plaintiffs  and  the  defendant,  any 
agreement  at  all  respecting  the  value  of  this  particular  car 
load  of  grapes,  or  that  there  was  even  a  remote  intention  to 
make  such  an  agreement?  The  bill  of  lading  was  evidently 
printed  and  prepared  for  use  in  any  shipment  of  fruit, 
vegetables,  or  melons,  and  its  manifest  purpose  was  to  limit 
liability,  and  not  to  fix  or  agree  upon  values.  It  limited  the 
value  of  all  "fruit"  shipments,  whether  consisting  of  grapes, 
peaches,  apples,  pears,  or  other  fruits,  or  of  portions  of  some 
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or  all  of  them.  It  declared  that  the  value  of  a  car  load  of  any 
kind  or  kinds  of  fruit  should  be  "taken  at  not  exceeding  $500, " 
not  that  the  valup  of  the  plaintiffs'  car  load  of  grapes  should 
be  fixed  at  $;oo  or  any  other  specified  sum.  Surely,  further 
comment  as  to  the  nature  and  purpose  of  this  bill  of  lading 
would  be  superfluous. 

We  find,  in  some  of  the  cases  holding  that  the  value  was  in 
fact  definitely  agreed  upon  (notably  that  of  Hart  v.  Railroad 
Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717,  in  which 
Mr.  Justice  Blatchford  delivered  the  opinion  quoted  from  by 
Mr.  Hutchinson,  as  appears  above),  that  the  figures  in  the 
bills  of  lading  expressing  values  had  evidently  been  printed 
before  their  actual  use,  and  were  not  inserted  at  the  time  of 
issuing  such  bills  to  shippers.  In  the  case  just  mentioned, 
the  bill  of  lading  stipulated  "that  the  carrier  assumes  a  lia- 
bility on  the  stock  to  the  extent  of  the  following  agreed  valua- 
tion :  If  horses  or  mules,  not  exceeding  two  hundred  dollars 
each;  if  cattle  or  cows,  not  exceeding  seventy-five  dollars 
each, ' '  etc.  With  the  utmost  respect  to  the  memory  of  the 
eminent  justice,  this  does  not,  in  view  of  the  printed  words 
"if"  and  "two  hundred,"  to  our  minds  much  resemble  a  fixed 
and  definite  agreement  as  to  the  value  of  the  identical  horses 
shipped  by  Hart;  but  much  stress  was  laid  on  the  words 
"agreed  valuation,"  and  the  contract  certainly  related  to 
horses  only.  At  any  rate,  the  case  was  decided  on  the  theory 
that  the  bill  of  lading  did  embrace  such  an  agreement ;  and, 
assuming  this  to  be  so,  we  have  no  complaint  to  make  of  the 
principle  laid  down,  for  our  own  ruling  is  in  strict  accord 
therewith. 

2.  Under  section  2318  of  the  Civil  Code,  if  the  carrier  re- 
ceiving the  application  provided  for  by  the  preceding  section 
fails  to  trace  the  freight  and  give  the  required  information,  it 
becomes  "liable  for  the  value  of  the  freight  lost,  damaged  or 
destroyed,  in  the  same  manner  and  to  the  same  extent  as  if 
said  loss,  damage  or  destruction  occurred  on  its  line. ' '  The 
damage  which  the  plaintiffs  sustained  was  due  to  the  negli- 
gence of  one  or  more  of  the  defendant's  connecting  carriers. 
The  law,  under  the  facts  of  this  case,  imputes  this  negligence 
to  the  defendant,  and  makes  the  same,  in  effect,  its  negligence. 
It  has  been  clearly  shown  that  a  carrier  cannot  stipulate  for 
exemption  from  the  consequences  of  such  negligence.  It 
can  hardly  be  said  that  the  defendant  company  attempted  to 
protect  either  itself  or  any  other  carrier  from  injury  or  dam- 
age caused  by  negligence.  As  will  have  been  seen,  the  stipu- 
lation in  the  bill  of  lading  which  related  to  this  matter  really 
contemplated  that  liability  might  arise  from  negligence,  and 
merely  provided  that  it  should  not  be  presumed,  but  must  be 
affirmatively  proved.  See,  in  this  connection.  Railroad  Co. 
v.  Sloat,  93  Ga.  803,  807,  20  S.  E.  219.  The  defendant  was, 
therefore,  under  the  statute,  liable  for  some  amount.  It  did 
not.  as  we  have  endeavored  to  show,  limit  its  liability  by  a 
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bona  fide  agreement  as  to  valuation.  A  iury  could,  under  the 
evidence,  have  placed  the  value  of  the  grapes  at  $700.  in  which 
event  the  verdict  would  have  been  for  $434.55.  The  court, 
under  an  erroneous  view  of  the  law,  limited  the  plaintiffs'  re- 
covery to  $234.55.  The  verdict  directed  was  certainly  not 
demanded,  and  the  court  properly  corrected  its  own  error  by 
granting  a  new  trial. 

3.  The  second  bill  of  exceptions  was  prematurely  sued  out, 
and  the  writ  of  error  issued  thereon  must  accordingly  be  dis- 
missed. At  the  time  it  was  certified,  the  case  was  pending 
in  the  court  below;  for  a  new  trial  had  been  granted,  and  the 
case  stood  upon  the  docket  for  another  hearing.  It  was,  in 
Duke  v.  Story  (Ga.)  38  S.  E.  337,  upon  the  authority  of 
previous  cases,  held  that,  so  long  as  a  motion  for  a  new  trial 
in  a  case  was  undisposed  of,  the  case  itself  was  pending  in  the 
lower  court.  Certainly,  then,  a  case  is  pending  when  a  motion 
for  a  new  trial  therein  has  not  only  been  made,  but  granted. 
Judgment  in  first  case  affirmed ;  in  second  case,  writ  of  error 
dismissed.  All  the  justices  concurring,  except  SIMMONS, 
C.  J.,  disqualified. 

Central  op  Georgia  Ry.  Co.  v.  Brown. 

{Supreme  Court  of  Georgia,  May  22 »,  igo 1.) 
[38  S.  E.  Rep.  989.] 

Liability  of  Master  for  Willful  Torts  of  Servant.*— A  master  is  liable 
for  the  willful  torts  of  his  servant,  committed  in  the  course  of  the  serv- 
ant's employment,  just  as  though  the  master  had  himself  committed 
them.  This  rule  applies  as  well  where  the  master  is  a  corporation  as 
where  he  is  a  private  individual. 

Liability  for  Assault  by  Conductor  on  Passenger. — A  railroad  com- 
pany is  liable  as  a  trespasser  to  a  passenger  for  an  unjustifiable  assault 
made  upon  him  by  the  conductor  of  the  train,  the  conductor  being- 
engaged  in  the  company's  business,  and  in  the  conduct  thereof  making 
such  assault ;  and,  where  the  same  is  a  joint  act  of  the  conductor  and 
a  person  not  a  servant  of  the  company,  the  company  and  such  person 
are  joint  trespassers,  and  the  courts  of  the  county  of  the  latter's  resi- 
dence have  jurisdiction,  under  the  provisions  of  paragraph  4  of  section 
16  of  article  6  of  the  constitution  of  this  state,  to  try  and  determine  a 
joint  suit  against  them,  although  such  county  is  not  the  county  in 
which  the  cause  of  action  originated,  nor  the  county  of  the  residence  of 
the  railroad  company. 

Plea  to  Jurisdiction. — On  the  trial  of  a  plea  to  the  jurisdiction  filed  in 
such  a  case,  it  is  not  error  to  refuse  to  submit  to  the  jury  a  contention 
that  there  is  no  liability  on  the  part  of  the  only  defendant  who  resides 
in  the  county,  and  that  the  court  is,  therefore,  without  jurisdiction  over 
the  other  defendant.  The  question  of  the  liability  of  the  resident 
defendant  should  be  determined  on  the  final  trial  of  the  case,  at  which 
trial  no  judgment  can  be  properly  taken  against  either  defendant  unless 
the  resident  defendant  be  held  liable. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  W.  D.  Nottingham,  Judge. 
Action  by  Julius  Brown  against  the  Central  of  Georgia  Rail- 

•See  extensive  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  442  et  seq. 
21  (n  s)  A  &  R  Cas— 36 
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way  Company.     Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Hall  &  Wimberly  and  R.   C.  Jordan,  for  plaintiff  in  error. 
M.  G.  Bayne,  for  defendant  in  error. 

SIMMONS,  C.  J.  An  action  for  damages  was  brought  in 
the  city  court  of  Macon  (in  Bibb  county)  by  Julius  Brown 
against  McCowan  and  the  Central  of  Georgia  Railway  Com- 
pany. In  the  petition  it  was  alleged  that  the  plaintiff  was  a 
passenger  on  an  excursion  train  of  the  company  going  from 
Savannah  to  Macon,  Ga. ;  that  on  the  trip  the  conductor, 
desiring  to  eject  plaintiff  from  the  car  set  aside  for  white  per- 
sons, procured  the  assistance  of  McCowan ;  that  a  willful  and 
unjustifiable  assault  and  battery  was  committed  upon  him  by 
McCowan  with  the  acquiescence  and  assistance  of  the  conduc- 
tor; that  they  caused  him  to  be  arrested  and  imprisoned  after 
the  train  reached  Macon ;  that  his  arrest  and  imprisonment 
were  unlawful  and  malicious ;  that  McCowan  was  a  resident  of 
Bibb  county,  in  which  the  suit  was  brought,  and  that  the  defend- 
ant company  was  a  corporation  of  this  state ;  that  in  the  as- 
sault and  battery  of  plaintiff,  McCowan  and  the  conductor  acted 
jointly,  and  that  the  defendants  were  jointly  liable  to  him  in 
damages.  The  railroad  company  filed  a  plea  to  the  jurisdic- 
tion on  the  ground  that  the  acts  complained  of  were  not  com- 
mitted in  Bibb  county,  but  in  the  county  of  Washington,  and 
that  suit  could  be  brought  against  the  company,  under  the 
provisions  of  section  2334  of  the  Civil  Code,  in  that  county 
only  in  which  the  cause  of  action  originated,  or,  if  it  had  no 
agent  in  that  county,  in  the  county  of  its  residence.  The 
issues  made  by  the  plea  to  the  jurisdiction  were  tried  apart 
from  the  main  case.  Evidence  was  introduced  by  both  sides. 
From  this  evidence  it  appeared  that  the  acts  alleged  to  con- 
stitute an  assault  and  battery  were  committed  in  Washington 
county.  Evidence  was  also  introduced  upon  the  merits  of  the 
case,  the  defendant  company  seeking  thereby  to  justify  the  acts 
of  the  conductor  and  those  of  McCowan,  while  the  plaintiff's 
evidence  tended  to  show  that  the  assault  was  unwarranted  and 
unjustifiable.  After  the  close  of  the  evidence  the  trial  judge 
directed  a  verdict  against  the  plea  to  the  jurisdiction.  To 
this  the  company  excepted. 

1,  2.  It  was  argued  that  under  the  provisions  of  section  2334 
of  the  Civil  Code,  providing  for  the  venue  of  suits  against  rail- 
road companies,  the  courts  of  Bibb  county  were  without  juris- 
diction in  this  case.  Had  the  company  alone  been  sued  for 
acts  committed  in  another  county,  it  was  admitted  that  this 
Code  section  would  be  controlling;  but  counsel  for  the  plain- 
tiff contended  that  the  court  had  jurisdiction  under  paragraph 
4  of  section  16  of  article  6  of  the  constitution  of  this  state. 
This  constitutional  provision  (Civ.  Code,  §  5872)  is  as  follows: 
"  Suits  against  joint  obligors,  joint  promisors,  copartners,  or 
ioint  trespassers,  residing  in  different  counties,  may  be  tried 
in  either  county.' '     Whether  this  suit  was  properly  brought 
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must,  then,  depend  upon  whether  McCowan  and  the  railroad 
company  were  liable  to  the  plaintiff,  under  the  allegations 
of  his  petition,  as  "joint  trespassers.* '     Under  those  allega- 
tions both  McCowan  and  the  conductor  were  clearly  liable  in 
an  action  of  trespass,  and  we  must  determine  whether  the 
company  was  liable  for  the  acts  of  the  conductor,  so  as  to 
make  it  answerable  therefor  in  an  action  of  like  kind.     One 
of  the  first  questions  which  arises  is  whether  a  corporation 
can  be  sued  in  trespass.     It  is  curious  and  interesting  to  read 
of  the  evolution  of  the  doctrine  that  a  corporation  can  be  so 
sued.     At  an  earlier  period  it  was  supposed  that  a  corporation 
could  not  commit  a  tort,  and  that  no  action  sounding  in  tort 
would  lie  against  it:  that  the  corporation  was  created  for 
lawful  purposes,  and  had  no  power  to  do  anything  unlawful ; 
and  that,  whenever  its  servants,  agents,  or  officers  exceeded 
the  charter  authority  by  doing  an  unlawful  act,  thev  nec- 
essarily committed  the  act  as  individuals,  and  not  as  represen- 
tatives of  the  corporation.     Later  cases  entirely  repudiated 
this  doctrine,  and  it  is  now  universally  held  that  corporations 
may,  in  certain  cases,  be  held  liable  in  actions  sounding  in 
tort.     Among  the  older  decisions  will  also  be  found  instances 
in  which  courts  have  held  that  a  corporation  could  in  no  in- 
stance be  held  guilty  of  a  trespass,  because  the  corporation  had 
no  arms  with  which  to  commit  it,  and  could  not  beat  or  be 
beaten.     Another  reason  given  for  holding  that  a  corpora- 
tion could  not  be  sued  in  trespass  was  that  capias  and  exigent 
would  not  lie  against  it,  as  it  had  no  body  to  be  seized.    Modern 
decisions  show  that,  while  a  corporation  has  itself  no  arms 
to  commit  a  trespass,  it  has  the  right,  and  exercises  it,  to  em- 
ploy servants  and  agents  whose  acts  are  the  acts  of  the  cor- 
poration, and  who  can  and  do  commit  trespass ;  and  that  the 
writs  of  capias  and  exigent  are  unknown  to  the  law  of  this 
country.     The  courts  therefore  hold  that  an  action  of  trespass, 
as  well  as  of  trespass  on  the  case,  can  and  will  lie  against  a 
corporation.     5  Thomp.  Corp.  §  6305 ;  Railroad  Co.  v.  Dalby, 
19  111.  353;  Whiteman  v.  Railroad  Co.,  2  Har.(DeL)  514,  33  Am. 
Dec.  411;  Ramsden  v.  Railroad  Co.,  104  Mass.   117,  6  Am. 
Rep.  200;  Railway  Co.  v.  Broom,  6  Exch.  314.     The  result  of 
these  cases  is  to  settle  definitely  the  proposition  that  a  cor- 
poration is  answerable  for  the  torts  of  its  servants  in  the  same 
cases  and  in  the  same  manner  and  form  of  action  in  which 
other  masters  are  liable  for  the  torts  of  their  servants.     Tayl. 
Priv.   Corp.  (4th  Ed.)  §   336.     Some  of  the  courts  seem  at 
one  time  to  have  been   inclined  to  hold  that  a  master  could 
not  be  held  liable  for  the  willful  torts  of  his  servant,  because, 
it  was  said,   if  the  servant,  through  anger  or  malice,    com- 
mitted an  assault  upon  a  person,  he  ceased  for  the  time  being 
to  occupy  the  position  of  servant,  and  acted  independently ; 
that,  inasmuch  as  he  was  not  authorized  to  commit  an  assault, 
he  did  not  represent  the  master  in  that  act,  but  acted  as  an 
individual,  the  master,  therefore,  being  not  liable  either  in  case 
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or  in  trespass.  This  argument  has  long  since  been  exploded. 
The  theory  that  one  may  be  a  servant  one  minute,  and  the 
very  next  minute,  get  angry,  commit  an  assault,  and,  in  that 
act  be  not  a  servant,  was  too  refined  a  distinction.  I  have 
read  a  great  deal  upon  the  subject,  and  believe  that  the 
law  has  been  definitely  settled  contrary  to  this  fine-spun 
theory,  and  that  the  courts  have  settled  down  to  the  common- 
sense  doctrine  that  a  master  is  liable  for  the  torts  of  his  serv- 
ant, committed  in  the  course  of  the  servant's  employment, 
even  though  the  tort  be  a  willful  one.  Railway  Co.  v. 
Scoville,  34  Am.  Law  Reg.  (N.  S.)  p.  120  (s.  c.  10  C.  C.  A. 
497,62  Fed.  730,27  L.  R.  A.  179).  In  many — probably  in  a  large 
majority — of  the  instances  in  which  masters  have  been  held 
liable  for  the  torts  of  their  servants,  the  liability  has  been 
made  to  rest  upon  the  negligence  of  the  servant  and  the  neg- 
ligence of  the  master  in  employing  a  careless  servant,  or  upon 
the  master's  negligent  failure  of  duty.  In  such  cases  the  master 
is  held  to  be  liable  in  an  action  on  the  case.  But  it  is  also 
held  that  the  master  may,  in  certain  cases,  where  liable  for  the 
tort  of  his  servant,  be  held  answerable  in  an  action  of  trespass 
vi  et  armis.  The  master  is  liable  in  trespass  for  the  willful 
torts  of  his  servant  committed  in  the  course  of  the  servant's 
employment,  and  in  and  about  the  master's  business.  Section 
3817  of  our  Civil  Code  provides  that  "every  person  shall  be 
liable  for  torts  committed  by  his  *  *  *  servant  by  his 
command  or  in  the  prosecution  and  within  the  scope  of  his 
business,  whether  the  same  be  by  negligence  or  voluntary. ' ' 
In  the  case  of  Railway  Co.  v.  Broom,  supra,  it  was  said  (star 
page  325):  "We  are  all  clearly  of  opinion  *  *  *  that  an 
action  of  trespass  for  assault  and  battery  will  lie  against  a 
corporation  whenever  the  corporation  can  authorize  the  act 
done,  and  it  is  done  by  their  authority. ' '  And  in  a  Mass- 
achusetts case  we  find  the  following:  "Where  a  master 
employs  a  servant  to  do  an  act  which  involves  the  use  of  force 
against  the  person  or  property  of  another,  and  the  servant,  in 
the  course  of  his  employment,  uses  force  in  a  manner  or  to  an 
extent  unlawful  and  unjustifiable,  both  are  answerable  as  tres- 
passers."  Holmes  v.  Wakefield,  12  Allen,  580,  90  Am.  Dec.  171. 
See,  also,  Moore  v.  Railroad  Co.,  4  Gray,  465,  64  Am.  Dec.  83; 
Hewitt  v.  Swift,  3  Allen,  420;  Howe  v.  Newmarch,  12  Allen, 
55;  Railroad  Co.  v.  Dalby,  19  111.  353;  6  Thomp.  Corp.  § 
7394.  The  courts  have  not  all  been  clear  as  to  whether  the 
master  and  servant  can  be  sued  jointly  in  trespass  for  the  tort 
of  the  servant.  The  doubt  has  been  as  to  whether,  under  the 
common-law  pleading,  the  master  was  not  liable  in  trespass 
on  the  case,  and  the  servant  liable  in  trespass,  so  that  the 
two  could  not  be  joined  in  the  same  action.  Under  our  more 
rational  system  of  Code  pleading,  we  have  abolished  the  dis- 
tinction between  trespass  and  trespass  on  the  case,  and  there 
is  no  reason  why  the  two  should  not  be  ioined  in  one  action. 
If  the  plaintiff  has  a  cause  of  action  against  one  person,  all 


A™  *  ^n£  CARRIERS  OF  PASSENGERS  565 

RCas 

Central  of  Georgia  Ry.  Co.  v.  Brown 

he  now  has  to  do  is  to  state  it  plainly  and  distinctly ;  if  he 
has  a  cause  of  action  against  two,  he  is  required  to  do  no 
more.  If  both  the  master  and  the  servant  are  liable  for  the 
same  willful  tort  of  the  servant,  why,  under  our  system  of 
Code  pleading,  should  they  not  be  joined  in  the  same  action, 
although  at  common  law  one  would  be  liable  in  case  and  the 
other  in  trespass?  But,  however  this  may  be,  it  is  contended 
that  the  constitutional  provision  relied  upon  to  give  the  right 
to  sue  the  railroad  company  in  the  county  of  McCowan's 
residence  applies  only  to  "joint  trespassers,"  and  that  the 
master  and  servant  are  not  "joint  trespassers"  if  one  is  liable 
in  case  and  the  other  in  trespass.  Conceding  this  to  be  true, 
we  think  that  in  the  present  case  the  railway  company, 
the  conductor,  and  McCowan  were  all  joint  trespassers,  and 
all  jointly  or  severally  liable  in  an  action  of  trespass  vi  et 
armis  at  common  law.  This  must  follow  logically  from  what 
has  been  said  above  to  show  that  in  a  case  like  the  present  the 
corporation  is  liable  in  trespass  for  the  willful  tort  of  its  servant 
done  in  and  about  the  master's  business  and  in  the  course  of 
the  servant's  employment.  This  view  is  supported  by  courts 
whose  decisions  are  entitled  to  the  highest  respect  and  con- 
sideration and  by  eminent  text  writers.  In  Moore  v.  Rail- 
road Co.,  supra,  it  was  said:  "There  is  no  difficulty  in  joining 
the  corporation  with  their  servant  in  the  same  action."  In 
Hewitt  v.  Swift,  supra,  it  was  held  that,  "where  the  corpora- 
tion gives  an  order  to  a  servant  to  do  an  act  which  implies  the 
use  of  force  and  personal  violence  to  others,  if  the  servant  in 
the  execution  of  that  service  goes  beyond  the  proper  limits  as 
to  the  use  of  force,  and  commits  a  trespass  by  unjustifiable  vio- 
lence, and  inflicts  an  injury  by  a  blow  or  kick  upon  the  person 
attempted  to  be  removed,  the  corporation  will  be  liable  in  an 
action  of  trespass  therefor" ;  and  that  "a  joint  action  would  lie 
against  the  corporation  and  their  servant. ' '  This  decision  was 
followed  in  Holmes  v.  Wakefield,  supra.  See,  also,  Brokaw  v. 
Transportation  Co.,  32  N.  J.  Law,  328,  wherein  it  was  held 
that  an  action  of  trespass  for  an  assault  and  battery  would  lie 
jointly  against  an  individual  and  a  corporation  whose  servant 
participated  in  it.  Favorite  v.  Cottrill,  62  Mo.  App.  119; 
Ullman  v.  Railroad  Co. ,  67  Mo.  118;  Wright  v.  Compton,  53  Ind. 
337;  5  Thomp.  Corp.  §§  6288,  6289:  Cooley,  Torts  (2d  Ed.)  p. 
138  (star  page  120);  Wood,  Mast.  &  S.  p.  586  etseq. ;  Dicey, 
Parties  (2d  Am.  Ed.)  p.  490 (marg.  p.  466).  •  These  authorities 
show  that  a  master  and  servant  may  be  jointly  sued  in  trespass 
for  a  willful  and  affirmative  wrong  committed  by  the  servant 
within  the  scope  of  his  employment.  This  is  upon  the 
theory  that  in  trespass  all  are  principals,  and  the  act  of  one 
the  act  of  all.  If,  in  the  present  case,  the  company  and  its 
servant,  the  conductor,  could  have  been  joined,  we  see  no 
reason  why  the  company  could  not  be,  upon  the  same 
principle,  joined  with  the  third  person,  who  participated  with 
the  conductor  in  committing  the  trespass.     The  conductor  was 
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joint  trespasser  with  the  company  and  with  such  third  person, 
and  it  must  follow  that  the  third  person  and  the  company 
were  also  joint  trespassers.  If  the  conductor  of  a  railroad 
train  undertakes,  without  justification,  to  eject  a  passenger, 
and  another  passenger  voluntarily,  or  at  the  request  of  the 
conductor,  joins  in  the  illegal  act,  and  thereby  commits  an 
assault,  the  assisting  passenger,  the  conductor,  and  the  com- 
pany are  all  principals,  and  there  can  be  no  reason  why  all 
cannot  be  sued  in  one  and  the  same  action.  If  the  conductor 
who  represented  the  company,  and  McCowan  were  joint  tres- 
passers, then,  under  the  constitutional  provision  stated  above, 
the  action  would  lie  in  the  county  of  the  residence  of  either, 
and  the  suit  was  properly  brought  in  Bibb  county,  wherein 
one  of  the  defendants  resided. 

3.  In  trying  the  plea  to  the  jurisdiction  of  the  court  it  was 
not  proper  to  go  into  the  merits  of  the  case.  The  railroad 
company  sought  to  show  that  McCowan  was  not  liable  to  the 
plaintiff,  and  that  the  courts  of  Bibb  county  had,  therefore, 
no  jurisdiction  of  the  company.  We  think  that  this  is  a  matter 
for  determination  on  the  final  trial  of  the  case.  Of  course,  if 
it  should  appear  upon  that  trial  that  McCowan,  the  resident 
defendant,  was  not  liable  in  this  action,  there  could  be  no 
judgment  against  either  him  or  the  railroad  company.  Ham- 
ilton v.  Du  Pre,  11 1  Ga.  819,  35  S.  E.  684.  Judgment  affirmed. 
All  the  justices  concurring. 


Dorsey  v.  Central  of  Georgia  Ry.  Co. 

(Supreme  Court  of  Georgia,  May  23,  100/.) 

[38  S.  E.  Rep.  958.] 

New  Trial— Motion— Adjournment— Second  Application.— Where  dur- 
ing the  term  at  which  a  case  was  tried  a  motion  for  a  new  trial 
was  made,  and,  under  proper  order,  set  for  a  hearing1  in  vacation, 
the  order  granting  the  movant  until  the  hearing  within  which  to 
perfect  and  have  approved  the  motion  and  the  brief  of  evidence,  the 
judge,  sitting  at  chambers,  upon  the  day  appointed  for  the  hear- 
ing had  full  possession  of  the  matter,  and  could  adjourn  the  hearing 
until  a  subsequent  date,  and  give  the  movant  until  that  time  to 
complete  the  motion  and  the  brief  of  evidence;  and  at  such  ad- 
journed hearing  he  could  again  continue  the  case  until  a  future  date, 
and  give  the  movant  until  that  time  within  which  to  complete  the 
motion  and  brief,  and  could  at  the  time  and  place  last  fixed  for  the 
hearing,  if  the  motion  and  brief  were  then  completed,  approve  the 
same  and  pass  upon  the  merits  of  the  motion. 

Carrying  Passenger  beyond  Destination— Damages— Evidence— Cus- 
tom Requiring  Ladies  to  Have  Escort.*— Upon  the  trial  of  an  action 
brought  by  a  woman  against  a  railroad  company  for  damages  alleged  to 
have  been  sustained  by  her  in  consequence  of  having  been  carried 
beyond  her  destination  and  landed  at  night  at  or  near  a  given  town, 
where  she,  with  no  companion  except  her  little  child,  was  compelled  to 
walk  some  distance  in  order  to  secure  shelter  and  protection  until  the 
following  morning,  evidence  that  it  was  not  the  custom  for  ladies  to 

•See  generally,  Southern  Ry.  Co.  v.  Hardin  (Ga.),  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  250,  and  note,  258  et  seq. ;  St.  Louis,  I.  M.  A  S.  Ry.  Co.  v. 
Powers  (Ark.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  and  foot-note. 
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walk  about  at  that  time  of  night  without  an  escort  in  that  town,  or  that 
it  would  be  rather  imprudent  for  a  lady  to  walk  a  given  distance  in  that 
place  "in  the  dark"  with  no  companion  except  a  little  child,  was  inad- 
missible ;  it  not  appearing  that  either  the  plaintiff  or  defendant  had  any 
knowledge  of  these  facts. 

New  Trial— Impeachment  of  Witness. — Where,  for  the  purpose  of 
impeaching  a  witness,  a  portion  of  an  approved  brief  of  his  testimony 
upon  a  former  trial  of  the  case  was  offered,  and  an  objection  to  its 
admissibility  sustained,  complaint  of  error  in  such  ruling  of  the  court 
presents  no  meritorious  ground  for  a  new  trial,  unless  the  motion  itself 
discloses  that  the  rejected  evidence  tended  to  impeach  the  witness  as  to 
material  matters  connected  with  his  testimony  on  the  trial  under  review. 

Second  New  Trial.— There  was  no  error  in  granting  a  second  new 
trial ;  it  appearing  that  errors  were  committed,  and  it  being  inferable 
from  the  record  that  the  trial  judge  was  of  opinion  that  the  verdict  was, 
as  alleged  in  the  motion  for  a  new  trial,  excessive,  in  which  view  this 
court  concurs. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Henry  county ;  E.  W.  Hammond, 
Judge  pro  hac. 

Action  by  Mrs.  E.  N.  Dorsey  against  the  Central  of  Georgia 
Railway  Company.  A  judgment  was  rendered  in  favor  of 
plaintiff,  and,  defendant's  second  motion  for  a  new  trial  hav- 
ing been  sustained,  plaintiff  brings  error.     Affirmed. 

Lavender  R.  Ray,  W.  T.  Dickens,  and  G.  W.  Bryan,  for 
plaintiff  in  error. 

Hall  &  Boynton,  Walter  C.  Beeks,  and  R.  L.  Berner,  for 
defendant  in  error. 

FISH,  J.  i.  There  is  no  merit  in  the  contention  that  the 
court  erred  in  overruling  the  motion  to  dismiss  the  mo- 
tion for  a  new  trial.  In  Stone  v.  Taylor,  63  Ga.  309,  it 
was  held:  "When  a  motion  for  a  new  trial  is  made  in 
term,  and  by  consent  of  parties  an  order  is  taken  to 
perfect  the  brief  of  evidence,  by  a  specified  day,  in  vaca- 
tion, and  to  hear  the  motion  on  that  day  at  cham- 
bers, the  judge  sitting  at  chambers  on  and  by  successive 
adjournments  after  the  appointed  day  has  full  possession  of  the 
matter,  and,  with  or  without  consent,  may  give  such  further  time 
to  complete  the  brief  and  prepare  for  the  hearing  as  he  deems 
proper  in  view  of  the  cause  shown. '  *  That  decision,  which  was 
rendered  by  two  of  the  three  judges  of  which  this  court  was 
then  composed,  is  manifestly  correct,  and  was  followed  by  a 
full  bench  in  Brantley  v.  Hass,  69  Ga.  748.  The  reasons  upon 
which  it  is  founded  are  so  well  and  forcibly  stated  in  the 
opinion  delivered  by  Bleckley,  J.  (63  Ga.  310),  and  are  so 
clearly  applicable  to  the  iacts  of  the  case  in  hand,  that  we 
simplv  repeat  them  here,  in  his  language:  "The  order  taken  in 
term  to  hear  the  motion  in  vacation  put  the  judge  in  full  pos- 
session of  the  case  at  the  time  appointed,  and  continuances 
from  time  to  time  were  had,  so  that  there  was  no  gap  or  break. 
It  was  as  if  the  first  day  had  been  lengthened,  or  all  the  sittings 
had  taken  place  at  different  hours  of  the  same  day.  Looking  at 
the  judge  as  a  judge  pro  hac  vice,  he  could,  for  sufficient 
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cause,  grant  further  time  to  perfect  and  file  the  brief  of  evi- 
dence. He  had  exactly  the  same  power  in  that  respect  as 
if  he  had  been  sitting  in  term,  and  so  he  had  in  respect  to 
adjournment  over  from  one  day  to  another.  When  a  court  is 
once  on  foot  in  a  regular,  legitimate  way,  it  requires  no  con- 
sent of  parties  to  run  it.  The  law  makes  -it  self-supporting. 
The  motion  for  a  new  trial  did  not  perish  on  the  judge's 
hands,  but  kept  its  validity  until  he  passed  judgment  refusing 
to  grant  it."  See,  also,  Cotton  v.  Slaughter.  69  Ga.  735.  In 
Herz  v.  Frank,  104  Ga.  638,  30  S.  E.  797,  where  the  case 
of  Stone  v.  Taylor  is  again  cited,  and  the  above  language 
of  Judge  Bleckley,  with  the  exception  of  a  single  sentence, 
is  quoted,  it  was  held:  "An  order  passed  in  term  setting  the 
hearing  of  a  motion  for .  new  trial  in  vacation  in  effect  keeps 
the  term,  relatively  to  that  particular  case,  open  until 
such  motion  shall  have  been  decided."  Cases  are  cited  by 
the  plaintiff  in  error  in  which  this  court  has  held  that  a  lower 
court  did  not  err  in  dismissing  a  motion  for  a  new  trial  upon 
the  ground  that  the  plaintiff  in  such  motion  had  not  com- 
pleted the  same,  or  perfected  the  brief  of  evidence  and  filed 
the  same,  under  the  approval  of  the  court,  within  the  limita- 
tion of  the  order,  which  allowed  a  specified  period  of  time  for 
this  purpose.  The  decisions  in  such  cases  are  not  relevant  to 
the  point  which  we  are  considering.  A  court  mav  dismiss  a 
motion  for  a  new  trial  because  the  movant  therein  has  not 
perfected  it  within  the  time  which  the  court  allowed  for  this 
purpose,  and  presents  no  sufficient  excuse  for  his  failure  to  do 
so;  and  a  court  may,  before  such  time  has  expired,  for  reasons 
which  it  deems  satisfactory,  grant  further  time  in  which  to 
complete  the  motion.  In  either  case  it  is  a  question  of  dis- 
cretion, rather  than  one  of  power.  The  court,  being  as  to  this 
particular  case  open  when  each  adjournment  from  one  day  to 
another  was  taken,  and  when  each  order  granting  further  time 
to  the  movant  to  perfect  the  motion  for  a  new  trial  was  passed, 
necessarily  had  the  power,  when  the  motion  was  finally  per- 
fected within  the  time  limited  by  the  last  order  of  the  court, 
to  approve  the  brief  of  evidence  and  the  grounds  of  the 
motion,  and  thereupon  to  hear  and  pass  upon  the  motion. 

2.  A  witness  named  Henderson  testified,  "It  is  not  the 
custom  for  ladies  to  walk  about  at  that  time  [9  or  10  o'clock] 
of  night  without  an  escort,  in  Hampton."  The  defendant 
objected  to  this  evidence  upon  various  grounds,  one  of  which 
was  that  it  "was  illegal,  irrelevant,  and  incompetent."  The 
objection  was  overruled  by  the  court  and  the  evidence 
admitted,  and  error  was  assigned  in  the  motion  for  a  new 
trial  upon  this  ruling.  The  same  witness  testified,  "I  think 
it  would  be  rather  imprudent  for  a  lady  to  be  out  alone  at 
night,  with  only  a  child,  in  Hampton,  walking  that  distance 
in  the  dark."  This  evidence  was  also  objected  to  on  the 
ground,  among  others,  that  "it  was  irrelevant,  illegal,  and 
incompetent,"  which  objection  was  overruled.     The  plaintiff 
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was  suing  for  damages  alleged  to  have  been  sustained  by  her 
in  consequence  of  having  been  carried  beyond  her  destination 
and  landed  in  the  night  in  or  near  the  town  of  Hampton, 
where  she  was  compelled  to  walk  some  distance  in  the  dark 
in  order  to  reach  the  residence  of  a  friend,  where  she  found 
shelter  and  protection  until  the  following  morning.  A  plain- 
tiff in  such  a  case,  if  it  were  otherwise  made  out,  would  be 
entitled  to  recover  such  damages  as  were  the  proximate  re- 
sult of  the  act  of  the  defendant  company  in  carrying  her 
beyond  her  destination  and  landing  her.  at  the  time  and  under 
the  circumstances  that  it  did  so,  where  she  got  off  the  train; 
and,  in  order  to  estimate  these  damages,  the  circumstances 
which  environed  her  after  she  left  the  train,  and  which  were 
of  such  a  nature  as  to  produce  inconvenience,  hardships,  or 
suffering  on  her  part,  could  be  shown.  But  how  the  mere 
abstract  fact  that  a  particular  custom  in  reference  to  ladies 
walking  about  in  the  town  of  Hampton  at  night  without 
escort  was  relevant  to  the  issues  on  trial  in  this  case,  we  are 
unable  to  see.  Nor  can  we  see  the  relevancy  of  the  witness* 
opinion  that  it  would  be  rather  imprudent  for  a  lady  accom- 
panied only  by  a  child  to  walk  a  given  distance  in  that  town 
after  dark.  There  was  no  allegation  in  the  petition  upon 
which  to  base  the  admissibility  of  the  evidence  as  to  the 
custom  or  want  of  custom  in  the  respect  indicated  in  the  town 
of  Hampton,  or  of  testimony  to  show  that  it  was  imprudent 
for  a  lady  to  walk  a  few  hundred  yards  in  that  town  after  dark 
without  any  other  companion  than  a  child.  Nor  was  there 
any  evidence  to  show  that  either  the  plaintiff  or  the  defend- 
ant knew  that  it  was  not  customary  for  ladies  to  walk  about 
in  Hampton  at  night  without  an  escort,  or  that  it  was 
imprudent  for  them  to  do  so.  It  may  be  that,  if  the  plaintiff 
had  known  these  things,  her  mere  knowledge  of  them  might 
have  somewhat  distressed  her,  when  she  was  compelled  to 
walk  a  few  hundred  yards  in  Hampton  after  dark  without  an 
escort ;  but  otherwise  we  do  not  see  how  she  could  have  been 
in  any  way  injuriously  affected  by  them.  If  she  did  not  know 
that  it  was  not  customary  for  ladies  to  walk  about  in  Hampton 
after  dark  without  an  escort,  or  *  hat  it  was  deemed  imprudent 
for  them  to  do  so,  whatever  alarm  she  may  have  felt  during 
her  walk  from  the  point  where  she  got  off  the  train  to  the 
home  of  the  friend  where  she  spent  the  remainder  of  the  night 
was  neither  occasioned  nor  increased  by  the  existence  of 
these  facts.  Whatever  apprehensions  of  danger  she  might 
have  had  could  not  have  been  caused  by  matters  of  local 
custom  or  opinion  of  which  she  had  no  knowledge.  The 
objection  to  the  admissibility  of  this  evidence  should  have 
been  sustained. 

3.  The  defendant,  for  the  purpose  of  impeaching  the  plain- 
tiff's witness  Elbert  Taylor,  offered  in  evidence  certain  por- 
tions of  his  testimony  upon  a  previous  trial  of  the  case, 
contained  in  an  approved  brief  of  the  evidence  had  upon  that 
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trial,  which  was  prepared  and  used  in  a  motion  for  a  new 
trial  in  the  case.  This  evidence  was  objected  to  and  excluded 
by  the  court,  and  error  is  assigned  in  the  motion  for  a  new 
trial  upon  this  ruling.  A  precisely  similar  attempt  was  made 
to  impeach  William  Taylor,  another  witness  for  the  plaintiff; 
and  upon  objection  to  the  evidence  offered  the  court  made  a 
like  ruling,  and  one  of  the  grounds  of  the  motion  for  a  new 
trial  is  that  the  court  erred  in  so  doing.  It  cannot  be  ascer- 
tained from  the  motion  for  a  new  trial,  in  either  instance, 
whether  the  rejected  evidence  would  or  would  not  have  tended 
to  impeach  the  witness;  for,  while  the  testimony  offered  for 
the  purpose  of  impeachment  is  set  out  in  the  motion,  no  por- 
tion of  the  testimony  of  the  witness  upon  the  trial  under  re- 
view is  given,  nor  is  there  anything  contained  in  the  motion 
which  indicates  wherein  it  is  claimed  that  the  testimony 
offered  to  impeach  the  witness  conflicts  with  his  testimony 
delivered  upon  the  last  trial.  In  order  to  ascertain  whether 
the  court  was  right  or  wrong  in  its  ruling,  this  court  would  be 
compelled  to  look  through  the  record,  and  compare  the  testi- 
mony of  the  witness  as  therein  found  with  the  rejected  evi- 
dence. If  the  testimony  of  the  witness  upon  the  last  trial  of 
the  case  materially  conflicted  with  that  portion  of  his  testi- 
mony upon  the  former  trial  which  was  offered  to  impeach  him, 
this  fact  should  have  been  made  to  appear  in  the  motion  for 
a  new  trial.  Wherein  was  it  claimed  that  the  conflict  con- 
sisted? This  cannot  be  ascertained  from  the  motion  for  a  new 
trial  or  from  the  bill  of  exceptions.  We  are  left  in  the  dark 
upon  this  point.  The  motion  for  a  new  trialshould  have  shown 
this.  As  it  fails  to  do  so,  this  court  will  not  undertake  to 
determine  whether  or  not  the  court  erred  in  rejecting  the  evi- 
dence offered  for  the  purpose  of  impeachment. 

4.  There  was  no  error  in  granting  a  second  new  trial ;  it 
appearing  that  errors  were  committed,  and  it  being  inferable 
from  the  record  that  the  trial  judge  was  of  opinion  that  the 
verdict,  as  alleged  in  one  of  the  grounds  of  the  motion,  was 
excessive,  in  which  view  this  court  concurs.  Judgment 
affirmed.     All  the  justices  concurring. 


Southern  Ry.  Co.  v.  Lynn. 

(Supreme  Court  of  Alabama,  Jan.  22,  /go/.) 

[29  So.  Rep.  573.] 

Ejection — Pleading  and  Proof.* — In  an  action  against  a  railroad  com- 
pany by  a  passenger  to  recover  damages  for  being  wrongfully  ejected 
from  defendant's  train,  where  the  only  pleas  interposed  were  the  gen- 
eral issue  and  a  special  plea  setting  up  that  the  defendant  was  ejected 
on  account  of  boisterous  conduct,  and  the  evidence  showed  that  the 
plaintiff  had  paid  his  fare,  and  that  in  order  for  the  plaintiff  to  reach 
his  destination  it  was  necessary  for  him  to  change  cars  from  the  main 

*See  generally,  2  Rap.  &  Mack's  Dig.  524  et  seg. ;  9  Cent.  Dig.,  Col. 
1534  et  seq. 
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line  to  the  branch  line,  all  question  as  to  the  duty  of  plaintiff,  after  hav- 
ing" paid  his  fare  from  the  place  where  he  boarded  the  defendant's  train 
on  the  main  line  to  his  destination  to  the  conductor  of  the  train  on  the 
main  line,  to  obtain  a  check  or  other  evidence  of  such  payment  from  the 
conductor,  is  foreign  to  the  issues  presented  in  the  pleadings,  and  evi- 
dence in  reference  thereto  is  inadmissible ;  and  written  charges  requested 
by  the  defendant  predicated  upon  the  theory  that  it  was  plaintiff's  duty 
to  have  gotten  such  check,  or  other  evidence  of  payment,  are  properly 
refused.  Such  facts,  to  be  available  as  a  defense,  should  be  presented 
under  a  proper  plea. 

Same — Same — Right  to  Cross  Company's  Trestle — Trespassers. — In 
an  action  against  a  railroad  company  by  a  passenger  to  recover  dam- 
ages for  being  wrongfully  ejected  from  defendant's  train,  where  the  evi- 
dence shows  that  after  the  plaintiff  was  ejected  he  could  not  reach  his 
destination  on  foot  without  having  to  wade  a  creek,  except  by  traveling 
over  defendant's  track,  the  fact  that  he  did  walk  along  the  defendant's 
track  and  cross  its  trestle  over  the  creek  in  question  does  not  make  the 
plaintiff  a  trespasser ;  and  a  charge  which  assumes  that  the  plaintiff 
was  a  trespasser  is  properly  refused. 

Instructions. — Misleading  charges  are  properly  refused. 

Same. — The  general  oral  charge  of  the  court  to  the  jury  should  be  con- 
sidered and  construed  as  a  whole,  and  in  connection  with  the  evidence  ; 
and  if,  when  so  considered,  it  asserts  a  correct  proposition  of  law,  ap- 
plicable to  the  evidence  in  the  case,  the  fact  that  a  part  of  said  charge, 
when  disconnected,  may  be  erroneous,  will  not  work  a  reversal  of  the 
judgment. 

Ejection  of  Passenger — Evidence.— In  an  action  against  a  railroad  com- 
pany by  a  passenger  to  recover  damages  for  being  wrongfully  ejected 
from  the  defendant's  train,  where  the  only  pleas  interposed  were  that  of 
the  general  issue,  and  a  special  plea  setting  up  that  the  plaintiff  was 
ejected  on  account  of  his  boisterous  conduct  on  the  train,  evidence  re- 
lating to  the  boisterous  conduct  of  other  persons  than  the  plaintiff,  or 
showing  that  there  was  a  subsequent  difficulty  between  the  conductor 
who  ejected  the  plaintiff  and  the  plaintiff,  is  wholly  irrelevant  and  im- 
material. 

Appeal  from  city  court  of  Birmingham ;  Charles  A.  Semi, 
Judge. 

Action  by  Archie  Lynn  against  the  Southern  Railway  Com- 
pany to  recover  for  the  unlawful  ejection  of  plaintiff  as  a  pas- 
senger. Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  complaint,  as  originally  filed,  contained  two  counts, 
demurrers  to  which  were  overruled.  The  third  count  of  the 
complaint,  which  was  added  by  amendment,  averred  that  the 
defendant  was  operating  a  railroad  as  a  common  carrier,  and 
then  averred  that  on  October  I,  1898,  the  defendant  contracted, 
for  hire,  to  safely  convey  the  plaintiff  on  its  cars  from  the 
town  of  Brookside,  a  station  on  its  road,  to  Blossburg,  a 
station  on  defendant's  branch  road,  running  from  Cardiff 
Tunnel,  or  Fishtrap  Tunnel  (the  station  where  the  branch 
road  connected  with  the  main  line),  to  Blossburg;  that  the 
plaintiff  paid  his  fare  from  Brookside  to  Blossburg,  and  was 
conveyed  by  defendant  from  Brookside  to  Fishtrap  Tunnel, 
or  Cardiff  Tunnel,  where  it  became  necessary  for  him  to 
change  cars  to  another  of  the  defendant's  trains,  running  from 
Cardiff  Tunnel  to  Blossburg.  The  third  count  of  the  com- 
plaint then  averred  as  follows:  ((And  after  plaintiff  had  so 
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transferred  and  gotten  upon  the  said  last-named  train,  and  had 
proceeded  on   towards  Blossburg  some  distance,   to  wit,  150 
yards,  the  conductor  demanded  of  plaintiff  to  pay   his  fare, 
whereupon  plaintiff  informed  said  conductor  that  he  had  paid 
his  fare,  to  the  conductor  on  the  main  line,  from  Brookside 
to  Blossburg,  and  had  a  right  to  be  carried  to  Blossburg  with- 
out further  pay ;  but  the  defendant,  not  regarding  its  promise 
and  undertaking  to  carry  plaintiff  to  Blossburg,  to  which  point 
he  had  already  paid  his  fare,  demanded  further  payment  of 
plaintiff,   in  a    harsh,  offensive,   and  insolent  manner,   and, 
upon  plaintiff's  refusal  to  make  such  payment,  required  plain- 
tiff to  leave  said  car,  by  reason  whereof  he  was  compelled 
to  walk  a  longdistance,  to  wit,  a  mile  and  a  half,  over  a  rough 
road  and  over  a  high  trestle,  and  upon  a  warm  and  sultry  day, 
to  get  to  Blossburg,  and  he  was  put  to  inconvenience  and 
discomfort  in  walking  over  said  road,  and  was  subjected  to 
anxiety  and  solicitude  in  walking  over  said  trestle,  and  he  was 
greatly  humiliated  in  his  feelings,  and  hurt  in  his  pride,  by 
being  thus  exposed  to  the  other  passengers  on  the  car  as  a 
person  who  was  trying  to  beat  his  way  on  the  train,  to  his 
damage  $500  as  aforesaid,  wherefore  he  brings  this    suit" 
Demurrers  were  interposed  to  the  complaint  as  amended  on 
the  ground  that  the  averments  in  each  of  said  counts  were 
indefinite  and  uncertain,  and  do  not  show  that  the  plaintiff 
was  made  to  leave  the  defendant's  car  because  of  the  fact  that 
he  refused  to  pay  his  fare.     These  demurrers  were  overruled. 
The  defendant  pleaded  the  general  issue  and  the  following 
special  plea:  "(2)  For  further  plea  the  defendant  says  that  on 
the  occasion  mentioned  in  said  complaint  the  plaintiff,  with 
others,  to  wit,  David  Lynn  and  Archie  Pollock,  boarded  the 
train  of  the  defendant  at  Cardiff  Tunnel  to  go  to  Blossburg, 
and  that  after  they  had  so  boarded  said  train  they  were  dis- 
orderly or  boisterous  thereon,  and  on  account  of  their  disorderly 
conduct  they  were  ejected  from  said  train  by  the  conductor, 
and  among  those  ejected  for  said  reason  was  the  plaintiff  in 
this  cause,  wherefore  defendant  says  that  it  is  not  liable  in 
this  action  in  damages  to  the  plaintiff."     As  stated  in  the 
opinion,  every  material  averment  of  the  complaint,  except  the 
one  as  to  the  rude  manner  in  which  the  plaintiff  was  ejected 
from  the  cars,  was  sustained  by  the  uncontroverted  evidence 
in  the  case.     There  was  evidence  for  the  plaintiff  tending  to 
show  that  one  Luster  was  the  conductor  on  the  train  of  the 
defendant  running  on  its  main  line  the  day  in  question,  when 
the  plaintiff  was  a  passenger  thereon ;  that  the  plaintiff  boarded 
the  train  at  Brookside  and  paid  his  fare  to  Blossburcr ;  that 
when  the  train  passed  Fishtrap  Tunnel,  or  Cardiff  Tunnel,  as 
it  is  sometimes  called,  the  plaintiff,   together  with   several 
companions,  got  off  of  the  train;  that,  as  the  plaintiff  and 
his  companions  and  the  other  passengers  got  off  the  train  at 
Cardiff  Tunnel,  the  witness  stated  to  Mr.  Carr,  who  was  the 
conductor  on  the  branch  road,  that  some  of  them  had  tickets! 
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and  some  of  them  had  checks,  and  some  had  nothing,  mean- 
ing thereby  that  all  had  paid  the  fare,  but  that  he  did  not 
know  whether  the  conductor  on  the  branch  road  heard  or  un- 
derstood what  he  said.  This  witness  further  testified  that 
when  the  plaintiff  paid  him  his  fare  he  did  not  give  him  a 
check  or  ticket.  R.  F.  Carr,  who  was  examined  as  a  witness 
for  the  defendant,  testified  that  he  was  the  conductor  on  the 
branch  road  running  from  Cardiff  Tunnel,  or  Fishtrap  Tunnel, 
to  Blossburg,  on  the  day  the  plaintiff  was  put  off  the  train,  and 
that  he  did  not  hear  the  conductor  on  the  train  on  the  main 
line  say  that  the  plaintiff  had  paid  his  fare.  During  the 
examination  of  the  witness  Carr,  he  was  asked  the  following 
question:  "If  two  Lynn  boys  and  Pollock  [who  were  on  the 
train  on  the  day  in  question]  made  an  attack  on  you  shortly 
after  that?"  The  plaintiff's  counsel  objected  to  this  question, 
the  court  sustained  the  objection,  and  the  defendant  duly  ex- 
cepted. During  the  examination  of  David  Lynn  as  a  witness 
for  the  plaintiff,  he  testified  that  he  was  a  brother  of  the 
plaintiff,  and  further  testified  that  the  plaintiff  paid  his  fare 
from  Brookside  to  Blossburg,  and  that  the  conductor  gave 
him  no  ticket  or  check.  Thereupon  the  plaintiff's  counsel 
asked  the  witness  the  following  question:  "State  to  the  jury 
whether  it  is  customary  for  the  conductor  on  the  main  line 
to  receive  the  fare  from  Brookside  to  Blossburg  without  fur- 
nishing any  check  to  the  passenger. '  *  The  defendant  objected 
to  this  question  on  the  ground  that  it  was  illegal,  irrelevant, 
and  immaterial,  the  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  This  witness,  further  testifying, 
described  the  place  he  boarded  the  train  on  the  branch  road 
after  getting  off  the  train  on  the  main  line.  He  was  then 
asked  by  the  plaintiff  to  state  whether  or  not  passengers  fre- 
quently got  on  where  he  got  on.  The  defendant  objected  to 
this  question,  and  duly  excepted  to  the  court's  overruling  its 
objection.  The  other  facts  of  the  case  necessary  to  an  under- 
standing of  the  decision  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion.  The  defendant  separately  excepted  to 
several  different  parts  of  the  court's  oral  charge  to  the  jury, 
but  it  is  unnecessary  to  set  these  charges  out  in  extenso.  The 
defendant  requested  the  court  to  give  to  the  jury  several 
charges  having  reference  to  the  plaintiff's  duty  to  have  re- 
quired a  check  or  other  evidence  of  payment  of  fare  by  him 
of  the  conductor  on  the  main  line,  and  duly  excepted  to  the 
court's  refusal  to  give  each  of  such  charges  as  asked.  The 
defendant  also  requested  the  court  to  give  to  the  jury  the 
following  written  charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  requested:  "(6)  Ex- 
emplary or  punitive  damages  cannot  be  recovered  in  this  case. 
(7)  No  damages  can  be  recovered  by  reason  of  plaintiff's  walk- 
ing to  his  destination  along  and  over  the  track  and  trestle  of 
defendant's  railroad;  such  act  being  purely  voluntary,  and 
being,  further,  an  act  of  trespass  on  defendant's  property." 
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"(10)  The  court  charges  the  jury  that  if  they  believe  from  the 
evidence  that  the  only  fault  or  negligence  in  the  case  is  the 
fault  or  negligence  of  Conductor  Luster  in  not  giving  plaintiff 
a  check  or  other  evidence  of  the  payment  of  fare,  or  in  not 
properly  notifying  Carr  of  such  payment,  your  verdict  should 
be  for  the  defendant.  (n)Ifyou  believe  from  the  evidence 
that  Conductor  Luster  alone  was  negligent  in  not  doing  what 
was  reasonably  necessary  to  inform  Conductor  Carr  that 
plaintiff  had  paid  his  fare,  your  verdict  should  be  for  the 
defendant/ '  "(14)  You  cannot  find  a  verdict  for  the  plaintiff 
by  reason  of  anything  that  Conductor  Luster  did  or  failed  to 
do.  (15)  The  jury  may,  in  their  sound  judgment,  and  guided 
by  the  evidence  in  this  case,  if  they  should  conclude  to  find 
for  the  plaintiff,  assess  only  nominal  damages,  such  as  one 
cent  or  one  dollar. "  There  were  verdict  and  judgment  assess- 
ing plaintiff's  damages  at  $100.  From  this  judgment  the 
defendant  appeals,  and  assigns  as  error  the  several  rulings  of 
the  trial  court  to  which  exceptions  were  reserved. 

Smith  &  Weatherly,  for  appellant. 
Lane  &  White,  for  appellee. 

DOWDELL,  J.  The  complaint  contained  three  counts,  to 
which  the  defendant  filed  two  pleas ;  the  first  being  the  plea 
of  not  guilty,  which  was  a  denial  of  the  material  allegations 
of  the  complaint.  Code,  §  3295.  The  second  was  a  special 
plea  setting  up  independent  matter  in  avoidance  of  plaintiff's 
right  of  recovery.  Every  material  allegation  of  the  complaint, 
except  the  averment  as  to  the  rude  manner  in  which  the  plain- 
tiff was  ejected  from  the  cars,  was  sustained  by  the  uncon- 
tradicted evidence  in  the  case.  The  testimony  was  in 
conflict  as  to  the  matter  set  up  in  the  second  plea,  which  was 
that  the  plaintiff  was  ejected  on  account  of  improper  behavior 
and  boisterous  conduct  on  the  train.  The  question  as  to  the 
duty  of  plaintiff,  after  having  paid  his  fare  from  Brookside  to 
Blossburg  to  the  conductor  on  the  main  line  of  the  defend- 
ant's railroad,  to  obtain  a  check  or  other  evidence  of  such 
payment  from  such  conductor,  was  foreign  to  the  issues  pre- 
sented under  the  pleadings  as  made  up  by  the  parties.  It  was 
plainly  the  duty  of  the  defendant,  after  having  received  the 
plaintiff's  fare  for  transportation  from  the  station  of  Brook- 
side,  where  he  boarded  the  defendant's  train,  to  Blossburg, 
the  destination  of  his  journey,  to  have  transported  him  safely 
to  such  destination  without  requiring  additional  compensa- 
tion. If,  by  reason  of  a  chanere  of  cars  at  Cardiff  from  the 
defendant's  main  line  to  a  branch  line  of  said  defendant 
running  to  Blossburg,  the  rules  and  regulations  of  the  defend- 
ant company  required  passengers  making  such  changes,  in 
cases  where  the  fare  had  been  paid  from  a  point  on  the  main 
line  to  a  point  on  the  branch  line  to  the  main-line  conductor, 
to  hold  checks  or  other  evidence  of  such  payment  of  fare  to 
the  main-line  conductor  to  be  presented  to  the  conductor  of 
the  branch  line,  then,  such  matter,  to  be  available  as  a  defense, 
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should  have  been  presented  under  a  proper  plea.  This  was 
not  done  in  the  present  case,  and  therefore  such  matter  was 
irrelevant  under  the  pleadings.  Written  charges  requested  by 
the  defendant  predicated  upon  the  theory  that  it  was  the 
plaintiff's  duty  to  hold  such  written  check,  or  other  evidence 
of  payment  of  fare  by  him  to  the  conductor  on  the  main  line, 
were  properly  refused. 

There  was  evidence  tending  to  show  that  the  plaintiff  could 
not  reach  his  destination  (Blossburg)  on  foot  without  having 
to  wade  a  creek,  except  by  traveling  over  defendant's  track. 
Certainly,  under  these  circumstances,  after  havingibeen  wrong- 
fully ejected  from  the  train,  and  by  the  defendant  put  down 
upon  its  track,  he  could  not  be  held  a  trespasser.  Written 
charge  No.  7  requested  by  the  defendant,  which  assumed  that 
the  plaintiff  was  a  trespasser,  was  properly  refused.  Charge 
No.  15  was  misleading  in  its  tendencies,  and  no  error  resulted 
in  its  refusal  by  the  court. 

Certain  portions  of  the  oral  charge  of  the  court  were  ex- 
cepted to  by  the  defendant,  but  when  taken  in  connection 
with  other  portions,  and  considered  as  a  whole,  we  think  the 
charge  is  free  from  reversible  error.  The  court  might  have 
properly  omitted  in  its  instructions  to  the  jury  any  reference 
to  the  corresponding  duties  of  the  passenger  and  the  defend- 
ant company  upon  the  subject  of  checks  or  other  evidence  of 
payment  of  fare  to  the  first  conductor,  since  this  was  not 
within  the  issues  under  the  pleadings,  though  discussed  by 
counsel  on  both  sides.  The  bill  of  exceptions  does  not  show 
any  written  charge  given  by  the  court  at  the  request  of  the 
plaintiff.  There  is.  however,  such  a  charge  copied  into  the 
transcript,  but  charges  given  or  refused  will  not  be  reviewed 
by  this  court  unless  presented  by  the  bill  of  exceptions. 

It  was  a  conceded  fact  (at  least,  not  disputed)  that  the  plain- 
tiff paid  his  fare  to  the  main-line  conductor  from  Brookside  to 
Blossburg.  Consequently  the  admission  of  the  testimony  by 
the  witness  David  Lynn  as  to  the  custom  of  the  main-line 
conductor  in  receiving  fare  from  passengers  from  Brookside 
to  Blossburg.  if  error,  was  error  without  injury,  since,  under 
the  pleadings,  the  issue  on  this  point  was  one  only  of  payment 
of  fare  vel  non.  For  like  reason,  we  think  no  injury  resulted 
from  the  ruling  of  the  court  in  admitting  the  testimony  of  this 
witness  to  the  effect  that  it  was  customary  for  passengers  to 
get  on  the  train  at  Fishtrap  Tunnel,  where  he  got  on.  Be- 
sides, this  was  in  rebuttal  of  irrelevant  evidence  on  behalf  of 
the  defense. 

On  the  issue  presented  by  defendant's  plea  No.  2,  we  think 
the  boisterous  conduct  of  the  other  persons  than  the  plaintiff, 
or  subsequent  difficulties  between  the  conductor  of  the  branch 
line  and  the  plaintiff,  were  wholly  irrelevant  and  immaterial, 
and  the  court  committed  no  error  in  not  permitting  this  to 
be  shown  in  evidence. 

The  complaint,  as  amended,  sufficiently  stated  a  good  cause 
of  action.     The  judgment  of  the  city  court  is  affirmed. 
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{Supreme  Court  0/ North  Carolina,  May  28,  /go/.) 

[38  S.  E.  Rep.  920.] 

Personal  Injuries — Release  from  Liability — Validity  Where  Signed  by 
Illiterate  without  Knowledge  of  Contents — Burden  of  Proof.* — In  an 
action  against  a  railroad  for  injuries,  the  defense  set  up  was  that  plain- 
tiff had  executed  a  release  from  all  liability.  Plaintiff  was  illiterate, 
and  had  signed  the  release  by  making  his  mark,  and  it  was  uncontra- 
dicted that  no  money  had  ever  been  paid  him.  That  portion  of  the 
release  in  which  the  consideration  should  have  been  inserted  was  left 
blank,  and  plaintiff  testified  that  it  was  not  read  to  him,  but  that  he 
signed  it  because  he  was  informed  that  it  was  the  means  whereby  the 
one  who  had  nursed  him  while  suffering  from  his  injuries  could  secure 
money  from  the  railroad  company.  The  scroll  following  plaintiff's  cross 
mark  was  made  by  some  one  other  than  plaintiff.  Held,  that  it  was 
•error  to  nonsuit  plaintiff  on  the  ground  that,  the  release  being  proven, 
the  burden  was  on  plaintiff  to  impeach  it,  and  that  there  was  no  evi- 
dence so  to  do. 

Same — Same — Effect  of  Seal. — Where  one  having  an  action  for  dam- 
ages for  injuries  against  a  railroad  signed  a  release  releasing  the  rail- 
road from  liability,  the  fact  that  a  scroll  was  placed  after  his  name  did 
not  raise  a  presumption  of  consideration  which  could  not  be  rebutted  by 
evidence  that  he  received  no  consideration. 

Montgomery,  J.,  dissenting*. 

Appeal  from  superior  court,  Bertie  county ;  Starbuck,  Judge. 

Action  by  Thomas  Boutten  against  the  Wellington  &  Powells- 
ville  Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Reversed. 

Action  for  damages  for  injuries  received  on  the  track  of 
defendant.  Plaintiff  testified  in  his  own  behalf  as  follows: 
"Last  year  I  was  at  Ahosky,  in  the  employ  of  the  Norfolk  & 
Carolina  Railroad  Company.  Had  started  to  my  work. 
Work  carried  me  to  this  side  of  Stony  creek.  I  was  walking 
along  the  Wellington  &  Powellsville  Railroad  track.  Was 
getting  $15  a  month.  I  was  taken  sick  while  walking  along, 
and  laid  down  on  the  track.  The  first  thing  I  knew  the  train 
was  on  me.  I  had  been  drinking.  Drank  half  pint  that  day. 
At  this  place  the  Norfolk  &  Carolina  used  the  Wellington  & 
Powersville  track  (narrow  gauge).  Runs  three  miles  along  this 
track.  I  was  lying  across  all  three  of  the  rails,  my  head  on 
the  cross-ties  just  outside  of  the  Norfolk  &  Carolina  rail.  It 
was  not  customary  to  run  a  train  on  the  Wellington  &  Pow- 
ellsville on  Sunday.  Defendant's  train  struck  my  legs,  and 
dragged  and  pushed  me  along  the  track  about  ten  feet.  I 
hallooed  when  it  struck  me.  They  stopped.  It  was  in  the 
daytime.  It  was  a  straight  stretch  coming  from  Ahosky  to 
where  I  was,  two  miles  from  Ahosky.  I  was  sick  three  months ; 
hurt  in  my  hip  and  legs;  one  of  my  toes  mashed  to  pieces. 

*As  to  the  right  of  an  employee  signing-  a  release  of  his  claims 
against  his  master  for  personal  injuries  to  rely  on  statements  of  the 
company's  representative,  see  Great  Northern  Ry.  Co.  v.  Kasischkee 
(C.  C.  A.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  407,  and  note,  421  et  seq. 
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I  was  asleep  when  the  train  struck  me. ' '  On  cross-examina- 
tion: "I  have  never  been  paid  anything  on  the  release,  which 
is  as  follows:  ' Whereas,  the  undersigned  was  hurt  and  in- 
jured on  the  track  of  the  Wellington  &  Powellsville  Railroad 
Company  on  or  about  the  19th  day  of  Februarv,  1899,  an(i 
claims  that  the  injury  was  the  result  of  carelessness  of  said 
companv  in  running  its  train,  and  which  carelessness  and  lia- 
bility the  said  company  denies :  Now,  in  the  consideration  of 
dollars,  this  day  paid  to  him  in  full  and  final  com- 
promise settlement  of  all  claims  and  rights  of  action  against 

said  company,  the  said does  hereby  acquit,  discharge, 

and  release  said  Wellington  &  Powellsville  Railroad  Company 
and  its  officers,  servants,  and  agents  from  any  and  all  liability 
to  him  on  account  of  said  injury,  and  does  hereby  satisfy  and 
receipt  to  them  in  full  of  all  demands  on  account  thereof. 
Witness  my  hand  and  seal  this  10th  day  April,    1899.     Thos. 

bis 

X  Bowden.  [Seal.]'    I  signed  this  paper  before  Mr.  Copeland, 

mark 

and  made  my  mark  to  it.  I  cannot  read  or  write.  I  thought 
it  was  a  paper  that  enabled  Uncle  Eli  Williamson  to  get  his 
money  for  waitiqg  on  me  while  I  was  laid  up  with  the  injurv. 
This  is  all  I  understood  about  it.  I  signed  it  so  he  could  get 
paid.  Did  not  know  the  nature  of  the  paper.  Eli  William- 
son had  told  me  before  the  paper  came  to  me  to  be  signed  that 
that  was  the  onlv  way  he  could  get  his  money.  I  was  at  his 
house  during  my  sickness.  Mr.  Copeland,  the  postmaster, 
brought  the  paper  to  me.  No  money  was  paid  to  me.  I  was 
drunk — was  drunk  sick — when  I  laid  down.  Don't  know  how 
long  I  laid  there  before  train  came  along.  I  saw  it  coming 
towards  me.  The  train  was  running  pretty  fast  when  it  struck 
me.  I  think  it  was  as  much  as  half  a  mile  from  me  when 
I  first  saw  it.  Don't  know  whether  it  was  a  mile.  I  saw  it 
plain  enough  to  tell  that  there  was  no  headlight  on  it.  It 
was  just  before  sunset.  I  did  not  get  off  the  track,  because 
I  was  not  able.  My  feet  were  in  middle  of  track.  It  was 
three  months  after  I  was  hurt  when  I  signed  the  paper.  I  was 
sitting  up.  I  wanted  Eli  to  be  paid,  and  I  signed  the  paper 
so  he  could  get  his  money.  He  had  taken  care  of  me  and 
nursed  me  during  my  sickness.  Dr.  Mitchell  attended  me  as 
a  physician.  Defendant's  superintendent  told  me  he  was 
going  to  pay  the  physician  also.  I  do  not  know  whether  he 
paid  him.  The  paper  was  not  read  to  me.  Nobody  was 
present  when  it  was  signed,  except  Copeland  and  Uncle  Eli. 
Copeland  is  the  postmaster.  Eli  is  a  colored  man. "  (Plain- 
tiff is  a  colored  man.)  Defendant  moved  to  dismiss  under 
the  statute  as  in  case  of  nonsuit.  Motion  allowed.  Plaintiff 
excepted,  and  appealed  from  the  judgment. 

St.  Leon  Scull  and  B.  B.  Winborne,  for  appellant. 
Martin  &  Peebles  and  Francis  D.  Winston,  for  appellee.  . 

21  (n  s)  A  St  E  R  Cas—37 
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CLARK,   J.     It  was  error  to    nonsuit  the  plaintiff,   and 
thereby  take  from  him  the  right  to  have  the  jury  pass  upon  the 
defense  set  up  by  the  defendant.     Under  our  system  of  pro- 
cedure the  tribunal  for  the  trial  of  disputed  allegations  of  fact 
is  a  jury,  not  a  judge.     So  important  and  sacred  is  the  right 
that  it  is  protected  by  provisions  in  both  the  state  and  fed- 
eral   constitutions.     Section   19  of  the  bill  of  rights  (now 
article  1)  of  the  state  constitution,  says,  "The  ancient  mode 
of  trial  by  jury  is  one  of  the  best  securities  of  the  rights  of 
the  people,   and  ought  to  remain  sacred  and  inviolable." 
When  a  party  upon  whom  rests  the  burden  of  proof  fails  to 
introduce  any  evidence,  the  court  can  direct  a  verdict  against 
him,  or,  if  he  is  the  plaintiff,  direct  a  nonsuit.     But  the  judge 
cannot  direct  a  verdict  in  favor  of  a  party  upon  whom  rests 
the  burden  of  proof,  for  that  would  be  a  finding  by  the  judge 
that  his  evidence  is  true,  which  is  expressly  forbidden  by  the 
act  of  1796  (now  Code,  §  413).     "No  judge  shall  give  an  opin- 
ion whether  a  fact  is  fully  or  sufficiently  proved,  such  matter 
being  the  true  office  and  province  of  the  jury."     If  there  is 
no  evidence  to  the  contrary,  all  the  court  can  do  is  to  say  to 
the  jury  that,  "if  they  believe  the  evidence, "   to  find  the  issue 
in  his  favor.     Spruill  v.  Insurance  Co.,   120  N.  C.  141,  27  S. 
E.  39,  with  cases  therein  cited,  and  a  lone  line  of  cases  since, 
citing  and  approving  it.     Here  the  plaintiff  introduced  evi- 
dence tending  to  show  that,  though  there  was  contributory 
negligence  upon  his  part,  the  proximate  cause  of  the  injury 
was  the  subsequent  negligence  of  the  defendant,  who  had  the 
"last  clear  chance."     The  plaintiff  could  not  have  been  non- 
suited upon  that  evidence,  and  it  is  not  even  contended  that 
he  could  be.     The  defendant  set  up  in  defense  an  alleged  re- 
lease, to  which  the  plaintiff  filed  a  reply  denying  the  same  was 
signed  by  him  for  the  purpose  of  a  release,  alleging  fraud  and 
mistake,  and  that  no  consideration  was  paid.     The  defendant 
contends  that,  the  signing  of  the  release  being  proven,  the 
burden  was  upon  plaintiff  to  prove  the  matters  to  impeach  it, 
and  that,  there   being  no  evidence  to  do  this,  a  nonsuit  was 
proper.     But,  firstly,  it  is  alleged,  and  the  evidence  is  uncon- 
tradicted, that  not  a  penny,  nor  any  consideration  whatever, 
was  ever  paid  the  plaintiff;  and,   indeed,  the  release  itself 
appropriately  leaves  the  consideration  blank.     It  was,  there- 
fore, nudum  pactum.     But  it  is  said  that  a  seal  imports  a  con- 
sideration.    This,  however,    is  only  a  presumption,  and  liable 
to  rebuttal,  even  where  a  consideration   is  recited  in  a  deed 
solemnly  executed  and  sealed.     Barbee  v.   Barbee,    108  N. 
C.  581,  13  S.  E.  215;  Id.,  109  N.  C.  299,  13  S.  E.  792;  Smith 
v.  Arthur,  no  N.  C.   400.  15  S.  E.   197';  Shaw  v.    Williams, 
100  N.  C.  272,  6  S.   E.    196.     In  this  last  case  (at  page  281, 
100  N.  C,  and   page  200,  6  S.   E.)  Smith,  C.  J.,  says:  "And 
so  every  release  must  be  founded  upon  some  consideration, 
otherwise  fraud  must  be  presumed.     2  Daniell,  Ch.  Prac.  766; 
Story,  Eq.  PI.  §§  796,  797/ '     Not  only  is  fraud  presumed  from 
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the  absence  of  consideration,  but  it  is  alleged  that  the  plain- 
tiff was  "misled  and  deceived."  There  is  both  allegation  and 
proof  that  the  plaintiff  was  ignorant  and  unlettered,  unable  to 
read,  or  sign  his  name ;  that  the  paper  was  not  read  over  to 
him;  that  he  was  in  physical  suffering  from  his  wounds;  that 
the  man  at  whose  house  he  was  staying  during  his  confine- 
ment from  his  wounds  told  him  the  paper  was  to  enable  him 
to  get  his  pay  from  the  railroad  company  for  his  taking  care 
of  plaintiff  while  wounded;  and  that,  under  the  impression 
it  was  a  paper  of  that  kind,  he  signed  it,  but  he  did  not  know 
that  it  was  a  release  of  his  claim  for  damages  against  the 
company ;  and  that  no  consideration  was  ever  paid  him  to  give 
such  release.  It  seems  the  railroad  company  was  to  pay  for 
the  plaintiff's  board  and  nursing  while  wounded,  and  the 
doctor,  too,  for  the  witness  says  the  "superintendent  told  me 
he  was  going  to  pay  the  physician  also."  It  does  not  appear, 
even,  that  the  board  and  nurse  hire  have  been  paid ;  but,  if 
they  had  been,  such  payments  might  be  taken  into  considera- 
tion in  adjusting  a  reasonable  sum  to  be  paid  plaintiff  for  his 
injuries  if  sustained  by  the  negligence  of  defendant.  Payment 
of  the  nurse's  bill  had  it  been  shown,  would  have  been  no 
recompense  to  plaintiff  for  iniuries  of  the  nature  here  in  evi- 
dence, and  which  had  then  detained  him  in  bed  three  months. 
This  evidence,  tending  to  show  that  the  signature,  made  by 
a  cross  mark,  was  procured  by  imposition  or  mistake,  should 
have  been  submitted  to  a  jury.  The  scroll,  made,  too,  by 
other  hands  than  the  plaintiff's,  following  his  cross  mark, 
cannot  have  the  magical  effect  to  shut  off  investigation  by  a 
jury  of  the  allegation,  and  proof  offered  to  show,  that  the  re- 
lease was  not  given  fairly  and  knowingly  by  the  plaintiff, 
independently  of  the  presumption  of  fraud  which  arises  from 
the  absence  of  any  consideration  given  plaintiff  for  his  in- 
juries or  for  the  release.  That  a  release  is  procured  from  a 
man  who  cannot  read  it,  without  its  being  read  over  to  him 
or  explained,  is  itself  a  suspicious  circumstance.  It  may  be 
that  the  defendant  can  prove  it  was  read  over  to  plaintiff,  and 
also  that  a  consideration  was  paid.  An  opportunity  should 
be  given  it  to  do  so.  This  case  differs  from  Wright  v.  Rail- 
road Co.,  125  N.  C.  i,  34  S.  E.  70,  in  that  there  the  issue  of 
fraud  was  submitted  to  the  jury.  The  release  recited  the 
consideration,  and  the  evidence  proved  it,  and,  there  being 
no  evidence  of  fraud,  this  court  held  that,  there  being  not  a 
scintilla  of  evidence  of  the  affirmative,  the  judge  should  have 
directed  a  verdict  on  that  issue  against  the  party  alleging  the 
fraud.  Nor  is  this  case  like  Dellinger  v.  Gillespie,  118  N.  C. 
737,  24  S.  E.  538,  which  properly  held  that  the  negligence  of 
a  party  to  a  written  contract  in  voluntarily  signing  it  without 
reading  it  will  not  permit  him  to  contradict  its  terms  by 
parol.  In  that  case  there  was  a  consideration.  The  party 
could  read,  but  was  too  careless  to  do  so ;  and  there  were 
absent  all  the  circumstances  here  in  evidence  which  tend  to 


580  RBLBASB  Vo}  X?1 

(n  s) 

Boutten  v.  Wellington  A  P.  R.  Co 

show  imposition  or  mistake,  trick  or  device.  The  court  in 
that  case  rest  the  case  on  this  feature,  "It  is  plain  that  no 
deceit  was  practiced. ' '  In  the  present  case  there  was  allega- 
tion to  the  contrary,  and  the  proof  offered  in  support  was  for 
a  jury  to  pass  upon,  and  not  the  judge.     Error. 

MONTGOMERY,  J.  (dissenting).  The  plaintiff  brought 
this  action  to  recover  from  the  defendant  damages  for  personal 
injuries  suffered  by  the  plaintiff  by  being  struck  by  one  of 
defendant's  locomotives.  The  defendant  pleaded  a  release 
and  settlement,  and  also  contributory  negligence  on  the  part 
of  plaintiff.  The  contributory  negligence  of  the  plaintiff  and 
the  last  clear  chance  of  the  defendant  by  which  the  plaintiff's 
injury  might  have  been  avoided  were  matters  not  considered 
in  the  trial  below.  The  action  was  dismissed  by  his  honor 
upon  the  motion  of  the  defendant  after  the  plaintiff's  evidence 
was  in,  his  honor  holding  that  upon  the  plaintiff's  own  testi- 
mony he  was  not  entitled  to  recover.  The  release,  which 
was  under  seal,  recited  the  injury  of  the  plaintiff  by  the 
defendant's  train,,  and  the  plaintiff's  claim  that  he  was  hurt 
by  defendant's  negligence,  and  that  for  and  in  consideration 

of dollars  the  plaintiff  acquitted,  discharged,  and  released 

the  defendant  from  all  liability  on  account  of  the  injury.  If  the 
release,  being  under  seal,  had  mentioned  no  consideration, 
the  law  would  have  raised  a  conclusive  presumption,  in  the 
absence  of  fraud  or  mistake,  that  a  consideration  had  been 
received  by  the  plaintiff.  But  it  was  undertaken  in  the  release 
to  set  forth  the  consideration  in  dollars  and  cents,  and  the 
amount  was  left  in  blank.  The  release  was,  therefore,  of  itself 
no  more  than  a  blank  piece  of  paper.  Pepper  v.  Harris,  73 
N.  C.  365.  But  when  the  plaintiff  was  cross-examined  the 
release  was  shown  to  him,  and  he  admitted  that  he  had  ex- 
ecuted it,  and  mentioned  the  consideration  for  which  he  had 
done  so.  He  said:  "I  thought  it  was  a  paper  that  enabled 
Uncle  Eli  Williamson  to  get  his  money  for  waiting  on  me 
while  I  was  laid  up  with  the  injury.  I  signed  it  so  he  could 
get  pay.  Eli  Williamson  had  told  me,  before  the  paper  came 
to  me  to  be  signed,  that  that  was  the  only  wav  he  could  get 
his  money.  I  was  at  his  house  during  my  sickness.  I  wanted 
Eli  to  be  paid,  and  I  signed  the  paper  so  he  could  get  his 
money.  He  had  taken  care  of  me  and  nursed  me  during  my 
sickness."  The  plaintiff,  in  his  reply,  alleged  that  " he  had 
been  misled  and  deceived  into  signing  the  paper."  without 
intimating  by  whom  he  was  deceived  or  misled,  and  in  what 
manner.  If  that  could  be,  under  our  liberal  system  of  plead- 
ing, considered  as  charging  a  fraud  on  the  defendant  in  the 
procuring  of  the  execution  of  the  release,  the  plaintiff's  own 
evidence  disproved  it.  It  is  true  that  he  said  he  could  neither 
read  nor  write,  and  that  the  paper  was  not  read  to  him ;  but, 
on  the  other  hand,  he  did  not  ask  to  have  it  read  to  him.  No 
trick  or  device  was  resorted  to  by  the  defendant  to  procure  the 
execution  of  the  release,  and  the  plaintiff  signed  it  without 
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asking  that  it  be  read  to  him.  If,  under  such  circumstances, 
the  defendant  practiced  a  fraud  on  the  plaintiff,  it  was  accom- 
plished through  the  plaintiff's  own  negligence.  Dellinger  v. 
Gillespie,  118  N.  C.  737,  24  S.  E.  538.  The  plaintiff's 
counsel  in  this  court  insisted  that  the  release  set  up  in  the 
defendant's  defense  was  a  plea  in  avoidance,  and  that  the 
whole  matter  should  have  been  submitted  to  the  jury ;  that 
the  ruling  of  his  honor  was  equivalent  to  an  affirmative  finding 
of  an  issue,  and  could  not  be  found  by  the  court.  If  there 
had  been  any  conflict  in  the  evidence,  then  the  position  taken 
by  the  plaintiff's  counsel  would  have  been  correct.  But  there 
was  no  doubt  or  conflict  in  the  evidence.  It  was  all  given  in 
by  the  plaintiff  himself,  and  the  defendant  demurred  to  it; 
and,  as  was  said  by  this  court  in  Neal  v.  Railroad  Co.,  126  N. 
C.  634,  36  S.  E.  117,  49  L.  R.  A.  684:  "This  was  an  admis- 
sion by  the  defendant  that  the  evidence  was  true.  The  plain- 
tiff, by  offering  the  evidence,  had  vouched  for  its  credit.  He 
could  not  impeach  its  credit."  That  the  evidence  of  the 
plaintiff  in  reference  to  the  release  was  brought  out  on  the 
cross-examination  of  the  plaintiff  does  not  alter  the  principle 
involved.  The  cross-examination  of  a  witness  is  as  essential 
a  part  as  his  evidence  in  chief.     I  think  there  was  no  error. 


Puckhaber  et  ux.  v.  Southern  Pac.  Co.     (Sac.  633.) 

{Supreme  Court  of  California,  April  2, igoi.) 

[64  Pac.  Rep.  480.] 

Railroads— Accident  on  Track — Negligence  of  Company — Proximate 
Cause— Sufficiency  of  Evidence — Presumptions.*— The  mutilated  body 
of  plaintiff's  intestate,  who  was  a  stranger  in  the  village  in  which  he 
was  killed,  was  found  on  a  side  track  in  defendant's  yard,  near  the  body 
of  another  stranger,  on  a  certain  morning,  and  it  was  shown  that  an 
engine  of  defendant  had  backed  over  such  track,  without  a  light  on  the 
tender,  at  about  5  o'clock  on  the  same  morning.  There  were  no  eye- 
witnesses of  the  accident.  Held  not  sufficient  to  show  that  defendant's 
negligence  was  the  proximate  cause  of  the  death  of  deceased. 

In  banc.  Appeal  from  superior  court,  Placer  county ;  J.  E. 
Prewitt,  Judge. 

Action  by  Herman  F.  Puckhaber  and  another  against  the 
Southern  Pacific  Company  for  the  negligent  killing  of  plain- 
tiffs' son.  From  a  judgment  in  favor  of  the  plaintiffs,  the 
defendant  appeals.     Reversed. 

John  M.  Fulewiler  and  Foshay  Walker,  for  appellant. 
Henley  &  Costello  and  Pullen  &  Wallace,  for  respondents. 

GAROUTTE,  J.  This  is  an  action  for  damages  by  the 
parents,  based  upon  the  death  of  a  son,  alleged  to  have  been 
caused  by  the  negligence  of  defendant.  The  facts  of  the  case 
are  of  the  most  meager  character.  Upon  a  dark  and  foggy 
morning,  about  half-past  5  o'clock,  the  mutilated  dead  body  of 

•See  notes  at  end  of  case. 
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this  young  man,  a  total  stranger  in  the  village,  was  found 
lying  upon  a  side  track  in  the  railroad  yards  of  defendant,  at 
Rocklin.  His  body  was  discovered  near  the  dead  body  of 
another  man,  also  a  stranger  to  the  village.  There  were  no 
witnesses  to  any  accident.  It  is  claimed  by  plaintiffs  that 
deceased  was  killed  by  a  backing  engine  and  tender,  which 
passed  over  the  particular  spot  to  the  roundhouse  about  5 
o'clock  of  the  same  morning.  The  negligence  of  defendant  is 
then  claimed  to  be  established  by  showing  that  the  tender  of 
this  engine  had  no  light  upon  the  rear  end  thereof.  It  thus 
appears  that  the  case  in  its  facts  is  the  merest  skeleton ;  and 
inference,  presumption,  and  conjecture  necessarily  play  a 
prominent  part  in  the  search  for  evidence  sufficient  to  sup- 
port the  verdict  for  plaintiffs. 

For  present  purposes,  it  will  be  conceded  that  the  aforesaid 
engine  and  tender  in  backing  to  the  roundhouse  caused  the 
death  of  deceased.  It  will  be  further  conceded  that  defend- 
ant was  guilty  of  negligence  in  backing  this  engine  and  tender 
to  the  roundhouse  without  a  light  upon  the  rear  end  thereof. 
Yet,  after  making  these  concessions,  the  case  is  still  too  weak 
to  support  a  verdict  and  judgment.  This  is  so,  for  the  rea- 
son that  there  is  a  total  lack  of  evidence  showing  any  causal 
connection  between  the  absence  of  a  light  upon  the  tender  and 
the  death  of  the  deceased.  It  is  a  basic  element  in  every  right 
of  recovery  that  a  defendant's  negligence  must  contribute  to 
the  injury, — must  be  the  approximate  cause  of  the  injury. 
By  proving  defendant's  negligence,  without  in  some  way 
fastening  that  negligence  to  the  injury,  a  case  is  not  made 
out.  This  is  true,  even  though  it  be  assumed  that  the  law  of 
this  state  is  to  the  effect  that  in  the  absence  of  evidence  upon 
the  subject  it  will  not  be  presumed  that  deceased  was  guilty 
of  negligence ;  for,  conceding  negligence  of  defendant  in  the 
abstract  was  shown,  and  no  negligence  upon  the  part  of 
deceased  was  shown,  still  a  case  may  have  arisen  of  damnum 
absque  injuria.  If  the  negligence  of  defendant  in  omitting 
to  carry  a  light  be  simply  abstract  negligence, — that  is,  negli- 
gence having  no  relation  whatever  to  the  injury  done, — then 
such  negligence  is  a  matter  foreign  to  any  issue  in  the  case. 
And  unless  the  negligence  is  connected  with  the  injury  the 
case  stands  exactly  as  if  no  negligence  had  been  proven. 
Plaintiffs  insist  that  the  jury  had  a  legal  right  to  infer  as  a  fact 
that  the  absence  of  the  light  upon  the  tender  was  the  cause 
of  the  death.  While,  as  before  suggested,  it  may  not  be  pre- 
sumed against  deceased  that  he  became  drunken  and  slept 
upon  the  track,  or  deliberately  stood  upon  the  track  in  front 
of  the  backing  engine,  the  laws  of  self-preservation  denying 
any  inference  of  such  conduct  upon  his  part,  still,  as  is  said  in 
some  of  the  cases,  the  deceased  may  have  fallen  insensible 
upon  the  track  in  a  fit,  and  thus  have  been  killed  without  fault 
upon  his  part,  and  under  such  circumstances  that  the  absence 
of  the  light  in  no  way  tended  to  his  death.     Tested  by  this 
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illustration,  a  dozen  lights  upon  the  tender  would  not  have 
saved  his  life.  Neither  do  we  consider  the  fact  that  another 
man  was  killed  at  the  same  time  sufficient  evidence  to  create 
a  presumption  that  the  want  of  the  light  upon  the  tender  was 
the  approximate  cause  of  death.  To  this  point  it  may  be 
said  there  is  not  a  scintilla  of  evidence  that  the  other  man 
was  possessed  of  a  single  one  of  the  five  senses.  It  follows, 
therefore,  that  there  is  an  absolute  dearth  of  evidence  to  the 
point  that  the  absence  of  the  light  upon  the  tender  added  the 
weight  of  a  hair  to  the  cause  which  occasioned  the  young 
man's  death.  No  inference  of  fact  justified  by  the  law 
declares  that  the  want  of  a  light  had  any  connection  with  the 
cause  of  death.  It  would  be  a  guess  pure  and  simple  upon 
the  part  of  the  jury  to  so  find  as  a  fact,  and  a  verdict  and  judg- 
ment cannot  rest  upon  a  foundation  created  upon  a  guess. 
It  is  as  necessary  for  the  plaintiff  to  show  that  defendant's 
negligence  caused  the  injury  as  it  is  for  them  to  show  that 
defendant  was  guilty  of  negligence  or  that  the  party  was  in- 
jured. 

While  there  appears  to  be  no  authority  in  this  state  upon 
the  question  just  discussed,  we  find  authority  elsewhere 
directly  to  the  point.  In  Welsh  v.  Railway  Co.,  181  Pa.  461, 
37  Atl.  513,  in  discussing  this  principle,  the  court  said: 
*  *  Assuming,  then,  as  to  the  general  public,  that  the  company 
was  negligent  in  not  operating  the  gates  at  night,  or  in  not 
maintaining  a  flagman  at  night,  or  in  not  keeping  a  sufficient 
light,  this  negligence  must  be  so  connected  with  the  injury 
to  deceased  as  to  afford  a  presumption  that  the  negligence 
caused  the  injury.  But  how  can  we  presume  the  negligence 
caused  the  injury  when  there  is  no  necessary  connection  be- 
tween the  alleged  negligence  and  the  injury?  *  *  *  In 
this  case  the  jury  were  permitted  to  presume  negligence  on 
the  part  of  defendant,  then  to  presume  that  deceased  was 
lawfully  on  the  railroad  track,  and  then  to  still  further  pre- 
sume that  defendant's  negligence  caused  his  death.  The 
plaintiff  was  bound,  not  only  to  prove  negligence  as  to  the 
general  public  using  the  crossing,  but  to  go  further,  and  show 
that  this  negligence  was  the  proximate  cause  of  a  particular 
individual's  death,  or,  as  in  this  case,  of  Welsh's  death.  A 
presumption  must  be  based  on  a  fact  or  facts,  not  on  a  pre- 
sumption. ' '  In  Railroad  Co.  v.  Schertle,  97  Pa.  450,  it  is 
said:  " There  was  not  a  particle  of  proof  that  either  the  track 
or  step  had  anything  to  do  with  his  death.  For  aught  that 
appears,  he  may  have  fallen  in  a  fit,  or  for  some  cause  wholly 
disconnected  from  either.  The  case  was  submitted  to  the 
jury  without  evidence,  and  the  verdict  has  no  better  founda- 
tion than  a  guess. "  In  Stringert  v.  Ross  Tp.  (Pa.  Sup.)  36 
Atl.  345,  we  find  the  court  using  the  following  language: 
"But,  in  order  to  recover,  it  must  be  further  shown  that  the 
negligence  of  the  defendant  in  this  regard  was  the  producing 
cause  of  the    death.     If,   taking  all  the    facts  together,   a 


584  ACCIDENT  ON  TRACK  Vol  XXI 

(NS) 
Notes 

justifiable  inference  could  be  drawn  that  the  negligent  condi- 
tion of  the  road  was  the  cause  of  the  death,  then  there  was 
enough  to  carry  the  case  to  the  jury.  *  *  *  Now,  if  all 
these  things  had  been  proven  by  testimony,  there  would  have 
been  sufficient  evidence  to  carry  the  case  to  the  jury,  because 
a  verdict  rould  then  be  founded  upon  proof,  and  not  upon 
mere  inference.  But  there  was  no  testimony  upon  any  of- 
these  subjects,  and  the  question  then  arises  whether  the  in- 
ference that  the  death  was  caused  by  the  negligence  of  the 
defendant  is  the  only  inference  that  can  be  drawn  from  the 
facts  that  are  in  evidence.  If  it  is  not.  and  other  inferences 
may  be  drawn  from  the  same  fact,  then  there  is  nothing  for 
the  jury  but  mere  guesses  or  conjectures,  and  upon  these  no 
verdict  can  be  founded. ' ' 

Section  1835  of  the  Code  of  Civil  Procedure  declares:  "That 
evidence  is  deemed  satisfactory  which  ordinarily  produces 
moral  certainty  or  conviction  in  an  unprejudiced  mind.  Such 
evidence  alone  will  justify  a  verdict.  Evidence  less  than  this 
is  denominated  slight  evidence. ' '  The  evidence  in  this  case 
upon  the  point  under  discussion  falls  far  short  of  filling  the 
measure  furnished  by  this  section  of  the  Code.  Here  there 
is  not  even  slight  evidence  that  the  absence  of  the  light  to  any 
degree  contributed  to  the  death  of  deceased.  For  a  jury  to 
so  declare  could  onlv  be  done  by  the  indulgence  of  the  merest 
conjecture.  It  would  be  a  guess  upon  the  part  of  the  jurors, 
and  would  not  rise  to  the  dignity  of  an  inference. 

In  arriving  at  the  conclusion  declared,  the  court  has  con- 
sidered but  one  branch  of  the  evidence ;  the  remaining  branch 
of  it,  going  to  establish  other  elements  of  the  case,  are  afflicted 
with  almost  the  safrie  degree  of  weakness.  The  only  theory 
advanced  by  plaintiffs  in  their  brief  as  to  the  circumstances 
surrounding  the  death,  is  as  follows:  "The  only  rational 
explanation  of  the  simultaneous  killing  of  these  two  men  is 
that  this  monster  engine  of  death,  bearing  no  light  and  giving 
no  warning  of  its  approach,  suddenly  came  down  upon  them 
in  the  darkness,  and  ground  them  into  fragments,  while  they 
were  on  their  way  to  become  passengers  on  the  train  of  defend- 
ant then  preparing  to  move  out  of  the  depot. ' '  It  may  be 
suggested  that  we  find  no  word  of  evidence  in  the  record 
indicating,  directly  or  indirectly,  that  these  two  men  con- 
templated being  passengers  on  defendant's  train.  For  the 
foregoing  reason,  the  judgment  and  order  are  reversed. 

We  concur:  McFARLAND,  J.;  VANDYKE,  J.:  HAR- 
RISON, J. :  HENSHAW,  J. 

NOTES. 

Duty  to  Trespassers  on  Track. — See  Trudell  v.  Grand  Trunk  Ry.  Co. 
(Mich.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  316,  and  notes,  322. 

Death  by  Wrongful  Act— Presumption  That  Deceased  Exercised  Due 
Care.— See  notes,  10  Am.  &  Bng.  R.  Cas.,  N.  S.,  583  etseq. 
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Glenn  z>.  Norfolk  &  W.  R.  Co. 

{Supreme  Court  of  North  Carolina,  April  jo,  igo/.) 

[38  S.  E.  Rep.  812.] 

Railroads — Trespasser  on  Track.* — Where  a  trespasser  on  a  railroad 
track  testified  that  he  heard  the  train  when  it  was  1  >£  miles  distant,  and 
heard  it  coming  all  along,  and  that  he  looked  back,  and  saw  it  when  it 
was  within  200  yards  of  him,  an  action  for  an  injury,  occasioned  by 
plaintiff's  failure  to  get  off  the  track,  cannot  be  maintained  on  the 
ground  that  defendant  failed  to  give  any  warning  signals. 

Appeal  from  superior  court,  Forsyth  county ;  Timberlake. 
Judge. 

Action  by  Samuel  Glenn  aerainst  the  Norfolk  &  Western 
Railroad  Company.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.     Affirmed. 

J.  S.  Grogan,  for  appellant. 

Watson,  Buxton  &  Watson,  for  appellee. 

COOK,  J.  The  plaintiff  is  not  entitled  to  recover  upon  his 
own  testimony,  which  is  the  only  evidence  offered.  It  was 
immaterial  to  him  whether  warning  signals  were  given  or  not. 
He  heard  the  train  when  a  mile  and  a  half  away,  and  heard  it 
coming  all  along.  The  sounding  of  whistles  and  ringing  of 
bells  could  not  have  increased  his  knowledge  of  the  approach 
of  the  train.  When  it  was  within  200  or  250  yards,  he  looked 
back,  and  saw  it  coming,  and  changed  from  one  track  to  the 
other.  He  recognized  the  fact  of  danger.  The  railroad  track 
itself  was  a  warning  of  danger,  made  imminent  by  the 
approaching  train.  It  was  then  his  duty  to  keep  his  "wits' ' 
about  him,  and  to  use  them  for  his  own  safety.  He  knew,  or 
ought  to  have  known,  that  he  was  a  trespasser,  and  it  was  his 
duty  to  have  gotten  out  of  the  way  of  the  train.  The  defend- 
ant was  under  no  obligation  to  stop  its  train  at  the  sight  of  a 
man  on  its  track.  It  was  apparent  to  the  engineer  that  the 
plaintiff  was  in  full  possession  of  his  faculties,  and  could  take 
care  of  himself,  as  was  manifested  by  his  "walking  lively," 
carrying  a  gripsack,  and  looking  back,  and  he  had  a  right  to 
presume  that  the  plaintiff  would  get  out  of  the  way  of  the 
train  in  due  time.  That  he  did  not  do  so  was  his  own  fault, 
and  he  should  suffer  the  consequences  of  his  own  folly.  The 
time  has  not  yet  come  when  railroad  companies  are  obliged 
to  furnish  trespassers  with  personal  guides  and  guardians  to 
protect  them  from  their  own  willful  misconduct  while  ex- 
perimenting with  themselves  around  trains  and  engines.  The 
paramount  duty  of  a  railroad  company  is  to  serve  the  best 
interests  of  public  travel  and  traffic,  which  cannot  be  done  if 
delays  have  to  be  made  in  deference  to  those  who  wrongfully 
appropriate  to  their  own  use  the  rights  of  way  on  the  railroad 
tracks,  while  in  possession  of  their  mental  faculties  and 
physical  power  to  take  care  of  themselves  and  avoid  injury. 
No  negligence  upon  the  part  of  the  defendant  appearing,  his 
honor  very  properly  dismissed  the  action.     No  error. 

•Southern  Ry.  Co.  v.  Bush  (Ala.),  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
46,  and  foot-note. 
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[Supreme  Court  of  Iowa,  May  22, 190 /.) 
[86  N.  W.  Rep.  259.] 

Injury  to  Child — Care  Required  of  Parents  to  Prevent  Children  Stray- 
ing on  Railroad  Track — Instructions.* — Where  a  father  sued  for  injuries 
done  his  4  year  old  child,  an  instruction  that  to  render  defendant  railroad 
company  liable  plaintiff  must  have  used  reasonable  care,  etc.,  to  re- 
strain and  keep  his  child  at  home,  and  prevent  the  child  from  getting 
on  defendant's  track,  was  not  objectionable,  since  it  did  not  require 
plaintiff  to  keep  his  child  in  doors,  but  merely  at  home. 

Same — Instructions — Duty  to  Trespassers  on  Track. — Instructions  in 
an  action  for  injuries  to  a  child  presented  two  theories  of  the  case, — one 
that  the  child  was  a  licensee ;  the  other,  that  he  was  a  trespasser.  On 
the  latter  theory,  the  court  instructed  that  it  was  not  what  defendant's 
employees  could  have  seen,  but  what  they  did  in  fact  see,  of  the  child, 
and  what  they  did  on  seeing  him.  Another  instruction  stated  that  "the 
employees,  if  they  saw  the  child,  must  have  known  it  was  too  young  to 
help  himself."  Held,  that  the  instruction  with  regard  to  trespassers 
was  not  erroneous,  as  eliminating  the  question  of  what  the  employees 
by  ordinary  care  might  have  seen,  since  the  company  owed  no  duty  to 
trespassers,  and  the  relaxation  of  this  rule,  in  case  of  children,  was  pro- 
vided for  by  other  instructions. 

Same — Duty  to  Look  Out  for  Trespassers— Instructions. — Where  a 
child  was  injured  while  trespassing  on  the  track  of  a  railroad  company, 
an  instruction,  in  an  action  for  such  injuries,  is  not  erroneous,  as  limit- 
ing the  knowledge  of  the  child's  presence  to  the  engineer,  and  not 
including  other  officers  of  the  train,  since  the  company  was  under  no 
obligation  to  look  out  for  trespassers. 

Same — Same  —  Same.  —  An  instruction,  in  an  action  for  injuries 
received  by  a  child  while  trespassing  on  a  railroad  track,  to  the  effect 
that  if  defendant  railroad's  employees  negligently  or  carelessly  looked 
down  the  track,  and  failed  to  observe  children  thereon,  there  would  be 
no  liability,  is  proper. 

Same — Instructions. — In  an  action  for  injuries  to  a  child  received 
while  trespassing  on  a  railroad  track,  an  instruction  to  the  effect  that, 
"even  though  the  engineer  saw  plaintiff  in  a  place  of  peril  on  the  track, 
still  he  cannot  recover,  unless  the  engineer  actually  saw  and  knew  that 
he  was  a  child  so  young  as  not  to  be  able  to  get  out  of  danger ;  but  if 
you  find  that  the  engineer  saw  him  in  a  place  of  peril,  and  did  not  know 
that  he  was  so  young  as  not  to  be  able  to  take  care  of  himself,  then  it 
would  be  the  engineer's  duty  to  keep  a  lookout  to  see  whether  the  child 
did  get  out  of  the  way,  or  was  of  such  tender  years  as  to  be  unable  to 
care  for  himself,  and  it  would  be  his  duty  to  have  such  control  of  his 
engine  as  to  be  able  to  stop  in  time  to  prevent  the  accident," — was  not 
inconsistent  and  contradictory,  and  hence  not  error. 

Same — Duty  to  Trespasser  Seen  on  Track. — An  instruction,  in  an 
action  for  injuries  received  by  a  child  trespassing  on  a  railroad  track, 
that  defendant's  employees  should  exercise  all  the  means  at  their  com- 
mand to  stop  the  train  after  they  saw  the  child  on  the  track,  sufficiently 
states  the  duty  owing  to  trespassers  by  the  railroad  company. 

Same— Instructions. — Where  an  action  for  injuries  received  by  a  child 
was  tried  on  two  theories, — one  that  the  child  was  a  licensee,  the  other 
that  he  was  a  trespasser,— defendant  conceding  that  the  engineer  alone 
kept  a  lookout,  and  then  only  when  not  otherwise  engaged,  there  was 
no  error  in  denying  plaintiff  the  right  to  show  whose  duty  it  was  to  keep 
a  lookout,  there  being  no  dispute  on  this  proposition. 


*For  extensive  note  on  the  contributory  negligence  of  parents  in  per- 
mitting their  children  to  wander  upon  railroad  tracks,  see  Dan  v.  Citi- 
zens' St.  R.  Co.  (Tenn.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  880,  and  note, 
880  et  seq. 
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Same — Evidence. — Where  plaintiff's  minor  child  was  injured  while 
trespassing  on  a  railroad  track,  and  was  not  seen  by  the  railroad  com- 
pany's employees  in  time  to  have  stopped  the  train,  evidence  of  the 
condition  of  the  engine  was  immaterial. 

Trial — Admission  of  Evidence. — In  an  action  against  a  railroad  com- 
pany to  recover  for  injuries  to  a  child,  it  was  no  abuse  of  discretion  to 
admit  evidence  on  behalf  of  defendant,  after  plaintiff's  counsel  had 
finished  his  opening  argument. 

Appeal  from  district  court,  Marshall  county;  George  W. 
Burnham,  Judge. 

Action  to  recover  damages  caused  by  personal  injuries  to 
plaintiff's  minor  son,  due,  as  is  alleged,  to  the  negligence  of 
defendant's  employees.  There  was  a  trial  to  a  jury,  resulting 
in  a  verdict  and  judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  M.  Parker,  for  appellant 

J.  C.  Cook  and  Binford  &  Snelling,  for  appellee. 

DEEMER,  J.  This  is  the  third  time  this  case  has  been 
before  us.  The  former  opinions  will  be  found  in  93  Iowa, 
248,  61  N.  W.  967,  and  103  Iowa,  649,  72  N.  W.  781,  39  L.  R. 
A.  399.  The  facts  appearing  in  this  third  trial  were  not 
materially  different  from  those  developed  on  the  other  two, 
save  that  on  this  trial  it  appeared  that  the  bridge  at  which  the 
accident  occurred  was  not  over  a  public  highway,  but  over  a 
private  farm  crossing;  that  the  ladder  spoken  of  in  the  former 
trial  was  not  on  this  bridge,  but  on  an  overhead  public  cross- 
ing, located  about  1,000  feet  from  the  place  where  the  children 
were  injured;  that  the  bridge  where  the  children  were  hurt 
was  between  this  overhead  public  crossing  and  the  town  of 
Rhodes;  that  the  foot  travel  spoken  of  left  the  highway  in 
the  vicinity  of  the  overhead  crossing  passing  over  defendant's 
track  and  the  bridge  where  the  accident  occurred  on  the  way 
to  Rhodes,  and  that  only  a  portion  of  such  travel  made  use 
of  the  ladder  at  the  overhead  crossing  in  reaching  the  track. 
A  large  portion  of  the  travel  left  the  highway  be  fore,  reaching 
the  crossing,  and  reached  the  track  by  crossing  the  fields  and 
crawling  through  wire  fences.  There  was  evidence  to  show 
that  the  ladder  referred  to  was  not  placed  at  the  bridge  for  the 
purpose  of  accommodating  persons  who  wished  to  use  the 
track  for  a  footway,  but  for  the  use  of  defendant's  employees, 
in  repairing  and  inspecting  the  bridge.  The  right  of  way  at 
the  place  in  question  was  fenced,  and  the  defendant  attempted 
to  keep  it  in  repair,  so  as  to  deter  persons  from  going  on  its 
right  of  way,  but  the  fence  was  frequently  torn  down  and  as 
often  repaired.  The  fence  consisted  of  five  or  six  wires,  con- 
structed on  either  side  of  the  track,  and  negligence  is  not 
predicated  on  defendant's  failure  to  keep  this  fence  in  repair. 
With  these  statements,  in  addition  to  those  appearing  in  the 
former  opinions,  we  are  now  ready  to  consider  the  errors 
assigned,  and  to  deal  with  the  propositions  of  law  involved. 

1.  Plaintiff  sues  in  his  own  behalf  for  injuries  done  his  minor 
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child,  and  must  show  his  freedom  from  contributory  negli- 
gence. In  this  connection  the  court  gave  the  following:  in- 
structions, which  are  complained  of,  to  wit:  "No.  7.  In  order 
to  render  the  defendant  liable,  the  jurjr  must  find,  from  the 
preponderance  of  the  evidence,  that  plaintiff  had  exercised  all 
reasonable  care,  prudence,  caution,  and  diligence  to  restrain 
and  keep  his  child  at  home,  and  to  prevent  the  child  from  get- 
ting upon  the  railway  track.  No.  8.  If  the  plaintiff  failed  or 
neglected  to  exercise  that  degree  of  care,  prudence,  caution, 
and  diligence  to  restrain  and  keep  his  child  at  home,  and 
prevent  the  child  from  getting  upon  defendant's  track,  as  an 
ordinary  careful,  prudent,  cautious,  and  diligent  man  should 
have  exercised  under  like  and  similar  circumstances,  then  you 
should  find  that  the  plaintiff  was  negligent  in  that  respect, 
and  return  a  verdict  for  the  defendant.' '  The  child  that  was 
injured  was  3  years  and  9  months  old.  He  was  with  another 
child  younger  than  himself,  and  for  that  reason  was  practically 
unattended.  That  it  was  the  father's  duty  to  use  ordinary 
care,  prudence,  and  diligence  to  keep  and  prevent  his  getting 
on  the  railway  track  is  clear.  Whether  or  not  he  used  this 
degree  of  care  was  a  question  of  fact  that  was  properly  sub- 
mitted to  the  jury.  The  instructions  complained  of  did  not 
compel  the  plaintiff  to  keep  his  child  in  the  house,  but  at 
home.  To  allow  a  child  4  years  old  to  go  on  a  railway  track 
unattended  is  clearly  negligence.  Whether  or  not  due  care 
was  used  to  prevent  his  getting  on  the  railway  track  was  for 
the  jury,  under  proper  instructions.  There  seems  to  be  no 
fault  in  the  instructions  given,  unless  they  be  construed  to 
mean  that  plaintiff  was  required  to  keep  his  child  in  doors. 
We  do  not  think  they  exact  this  requirement,  and  see  no  error 
of  which  plaintiff  may  justly  complain.  As  supporting  our 
conclusions,  vide  Gassey  v.  Railway  Co.,  57  Pa.  172;  Cauley 
v.  Railway  Co.,  95  Pa.  398,  40  Am.   Rep.  664. 

2.  The  instructions  presented  two  theories  of  the  case  to 
the  jury,. — one  bottomed  on  the  fact  that  the  children  were 
licensees  or  went  on  the  track  by  reason  of  an  implied  in- 
vitation ;  and  the  other  on  the  proposition  that  they  were 
trespassers.  After  fully  instructing  on  the  first  theory,  the 
court  took  up  the  second,  and  on  this  instructed  that  it  was 
not  what  defendant's  employees  could  have  seen,  but  what  they 
did  in  fact  see,  of  the  children,  and  what  they  did  after  they 
saw  the  children  on  the  track.  These  instructions  are  said  to 
be  erroneous,  because  they  eliminate  the  question  of  what,  by 
ordinary  care,  the  employees  might  have  seen.  Appellant's 
claim  in  this  respect  is  without  merit.  If  the  children  were 
trespassers,  the  defendant  owed  them  no  duty  until  it  saw 
them  on  the  track,  and  in  a  place  of  danger.  This  is  ele- 
mentary doctrine.  Thomas  v.  Railway  Co.,  93  Iowa,  252, 
61  N.  W.  967;  Id.,  103  Iowa,  657,  72  N.  W.  783,  39  L.  R.  A. 
399.  The  court  also  instructed  on  this  branch  of  the  case  that 
the  employees,  if  they  saw  the  child,  must  have  known  it  was 
too  young  to  help  himself. 
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It  is  no  doubt  true  that  the  severity  of  the  rule  as  to  trespassers 
on  railway  property  is  greatly  relaxed  in  case  the  trespassers 
are  of  tender  years,  but  it  must  appear  that  the  employees 
in  charge  of  the  train  knew  that  the  objects  in  front  of  them 
were  children.  When  a  person  is  seen  ahead  of  the  train, 
the  employees  in  charge  thereof  have  the  right  to  assume 
that  he  will  take  care  of  himself,  unless  they  have  reason  to 
believe  that  such  person  is  not  for  some  reason  able  to  take 
care  of  himself.  If  the  object  turns  out  to  be  child  non  sui 
juris,  this  is  sufficient  to  give  the  employee  warning,  and 
after  notice  of  that  fact  he  must  do  all  in  his  power  to  stop 
the  train.  See  Chrystal  v.  Railroad  Co.,  105  N.  Y.  164,  11  N. 
E.  380;  Burgv.  Railway  Co.,  90  Iowa,  119,  57  N.  W.  680; 
Masser  v.  RailwavCo.,  68  Iowa,  602,  27  N.  W.  776.  In  the 
Burg  Case  it  is  said,  in  effect,  that  an  engineer  may  rightly 
presume  that  a  person  on  the  track  will  leave  it  on  the 
approach  of  a  train,  until  the  contrary  is  in  some  way  man- 
ifested. But  when  he  knows  the  persons  are  small  children 
he  has  sufficient  reason  to  believe  they  will  remain,  and  is 
at  once  charged  with  the  highest  degree  of  care  in  their  be- 
half. Until  he  knows  that  the  objects  are  children,  he  has 
the  right  to  assume  that,  whatever  they  are,  they  will  leave 
the  track.  McCracken  v.  Railway  Co.,  91  Iowa,  711,  58  N. 
W.  1085,  cited  by  the  appellant,  is  not  in  point.  Moreover, 
the  instruction  was  in  exact  accord  with  one  asked  by  plain- 
tiff. 

What  we  have  just  said  answers  one  of  the  complaints 
made  to  the  fourteenth  instruction.  Another  complaint  made 
of  that  portion  of  the  charge  is  that  it  limits  knowledge  of 
the  children's  presence  on  the  track  to  the  engineer,  although 
the  fireman,  a  brakeman,  and  the  conductor  were  also  on  the 
engine.  There  is  no  evidence  in  the  case  that  any  other 
person  than  the  engineer  looked  ahead  to  see  what  was  on  the 
track.  Indeed,  the  evidence  shows  that  had  the  other  em- 
ployees looked  they  could  not  have  seen  the  children;  but  as 
there  was  no  evidence  that  any  of  them  did  look,  and  as  under 
this  theory  of  the  case  they  were  under  no  obligations  to  look 
out  for  trespassers,  there  was  no  error  in  the  instructions. 

The  instructions  also  limit  the  place  of  looking  to  two  cer- 
tain localities.  As  the  only  evidence  to  show  negligence 
referred  to  these  localities,  and  none  other,  there  was  no 
error. 

3.  Further  complaint  is  made  of  the  instructions  because, 
in  presenting  the  question  of  liability  as  to  trespassers,  the 
jury  was  told,  in  effect,  that  if  defendant's  employees  neg- 
ligently or  carelessly  looked  down  the  track,  and  failed  to 
observe  the  children,  there  would  be  no  liability.  This  in- 
struction presents  the  law  as  we  understand  it.  As  the 
railway  company  was  not  required  to  keep  a  lookout  for  tres- 
passers, and  was  onlv  required  to  adopt  all  reasonable  means 
to  avoid  injuring  them,  after  their  presence  was  discovered  it 
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would  not  be  liable  for  negligence  of  its  employees  in  failing 
to  look  out  for  children  on  the  track.  In  other  words,  it  is 
no  more  responsible  for  negligence  in  looking  than  for  failure 
to  look  at  all.  Appellant's  contention  that  defendant's  em- 
ployees were  required  to  keep  a  lookout  is  answered  by  what 
we  have  already  said. 

The  engineer  said  in  his  testimony:  "When  passing 
switches,  was  going  about  six  or  eight  miles  per  hour.  After 
I  looked  west  I  started  to  prime  the  injector.  I  do  not  say 
the  children  were  not  there  then.  I  did  not  see  them.  I  took 
the  bridge  in  with  the  rest  of  the  track.  During  the  time  of 
priming  the  injectors  went  about  eight  or  nine  hundred  feet. 
Then  I  looked  out,  and  saw  something.  Were  about  300  feet 
of  the  children.,,  Instruction  isreadsas  follows:  "(15)  Even 
though  you  may  believe  that  the  engineer  did  see  these 
children  from  his  engine  at  the  west  switches,  or  at  the  water 
tank,  in  a  place  of  peril  on  the  track  or  bridge,  still  the 
plaintiff  cannot  recover,  unless  you  find  and  believe  from  all 
the  evidence  that  the  engineer  actually  saw  and  knew  that 
they  were  children  so  young  as  not  to  be  able  to  take  care  of 
themselves  and  get  out  of  the  way  of  danger ;  but  if  you  find 
that  the  said  engineer  did  see  these  children,  when  at  the 
west  switches  or  at  the  water  tank,  in  a  place  of  peril  on  the 
track  and  bridge,  and  did  not  know  at  that  time  that  they 
were  so  young  as  not  to  be  able  to  take  care  of  themselves, 
then  it  would  be  the  duty  of  said  engineer  to  keep  a  lookout 
to  see  whether  or  not  these  children  did  get  out  of  the  way, 
or  if  they  were  of  such  tender  years  as  to  be  unable  to  take 
care  of  themselves;  and  it  would  be  his  duty  to  have  such 
control  of  his  engine  so  that  he  might  prevent  the  accident 
when  he  did  discover  such,  fact,  if  he  found  such  to  be  the 
fact,  that  they  had  not  gotten  out  of  the  way,  or  that  they 
were  of  such  tender  years  as  not  to  be  able  to  get  out  of  the 
way.  This  is  said  to  be  inconsistent  and  contradictory.  We 
do  not  think  so.  After  stating  a  general  rule  as  to  the  engi- 
neer's duty  towards  the  children,  the  court  proceeded  to 
state  more  particularly  the  engineer's  duty,  and  to  explain 
what  was  equivalent  to  actual  knowledge  that  the  persons 
ahead  of  him  on  the  track  were  children.  The  latter  part  of 
the  instruction  is  in  exact  accord  with  appellant's  contention, 
and  we  do  not  think  it  contradicts  the  initial  statement. 

The  sixteenth  instruction  required  of  defendant's  employees 
the  exercise  of  all  the  means  at  their  command  to  stop  the 
train  after  they  saw  the  children  on  the  track.  If  the  children 
were  trespassers,  this  was  all  that  was  required.  Trains  do 
not  have  to  be  equipped  so  that  they  may  be  operated  to  avoid 
injuries  to  trespassers.  No  duty  is  owing  to  such  persons 
until  their  presence  is  discovered,  and  then  the  duty  is  to  use 
all  reasonable  means  at  command  to  avoid  injuring  them. 
Burg  v.  Railway  Co.,  supra:  Gaynor  v.  Railway  Co.,  100 
Mass.  214,  97  Am.  Dec.  96;  Nicholson  v.  Railway  Co.,  41  N. 
Y.  525;  Larmore  v.  Iron  Co.  (N.  Y.  App.)  4  N.  E.  752.     Cer- 
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tain  instructions  given  at  defendant's  request  are  complained 
of.  They  seem  to  announce  correct  rules  of  law,  and  need  not 
be  set  out  in  extenso.  The  principles  announced  seem  to 
be  abundantly  supported  by  authority,  and  we  need  only  call 
attention  to  Chrystal  v.  Railroad  Co.,  supra,  as  sustaining  our 
views  of  the  law.  The  plaintiff  asked  several  instructions 
which  were  refused.  In  so  far  as  they  announced  correct 
rules  of  law,  thev  were  embodied  in  the  charge. 

4.  Some  complaints  are  made  of  the  rulings  on  evidence. 
Most  of  them  are  answered  by  what  we  have  already  said  as 
to  the  law  in  the  case.  None  of  them  is  of  sufficient  impor- 
tance to  justify  separate  consideration.  The  court  denied 
the  plaintiff  the  right  to  show  whose  duty  it  was  to  keep  a 
lookout.  If  there  had  been  any  dispute  on  this  proposition, 
the  evidence  might  have  been  admissible  on  the  first  theory 
of  the  case, — that  is,  that  the  children  were  licensees;  but 
as  it  was  practically  conceded  that  no  one  kept  a  lookout  ex- 
cept the  engineer,  and  that  he  did  so  only  when  not  engaged 
with  other  duties,  there  was  no  error.  Certain  evidence  was 
offered  by  way  of  impeachment,  but,  as  no  foundation  was 
laid  therefor,  there  was  no  error.  Evidence  as  to  the  con- 
dition of  the  engine  was  immaterial,  on  any  theory  of  the  case. 
Evidence  was  admitted  on  behalf  of  defendant  after  plaintiff's 
counsel  had  finished  his  opening  argument.  In  this  no  abuse 
of  discretion  is  shown.  McMeekin  v.  Worcester,  99  Iowa, 
243,  68  N.  W.  680.  We  have  now  carefully  considered  all 
the  points  made  by  appellant's  counsel,  and  reach  the  con- 
clusion that  there  was  no  prejudicial  error  of  which  he  may 
properly  complain.  The  accident  was  an  unfortunate  one, — 
one  deeply  to  be  regretted, — but  a  jury,  after  a  fair  trial,  has 
returned  a  verdict  for  defendant,  and  we  see  no  reason  for 
interfering  therewith.  This  is  the  third  trial,  and  as  the  last 
seems  to  have  been  squarely  on  the  merits,  and  no  prejudicial 
errors  seem  to  have  been  committed,  the  parties  should  rest 
content  with  the  verdict.     Affirmed. 


Cook  v.  Southern  Ry.  Co. 

(Supreme  Court  0/  North  Carolina,  May  28,  /ooi.) 

[38  8.  E.  Rep.  925.] 

Ejection  of  Trespasser  from  Moving  Train — Liability.* — Plaintiff  was 
stealing  a  ride  beneath  a  freight  car,  and  while  the  train  was  moving 
about  five  miles  an  hour  the  brakeman  threw  a  rock  at  him  and  cursed 
him  and  told  him  to  get  off,  and  the  flagman  said,  "Give  it  to  him,"  and 
plaintiff  was  injured  by  jumping  off.  Held,  that  the  company  was  lia- 
ble for  the  wrongful  manner  in  which  the  ejection  was  accomplished. 

Same — Same — Brakeman  Acting  without  Authority  —  Liability.*— 
Where  plaintiff,  who  was  stealing  a  ride,  was  injured  by  jumping  from 

*As  to  the  liability  of  a  railroad  company  for  injuries  to  a  trespasser 
caused  by  the  improper  manner  of  his  ejection  from  a  train,  see  Dorsey 
v.  Kansas  City,  P.  &  G.  Ry.  Co.  (La.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  67, 
and  foot-note. 

As  to  the  liability  of  railroad  companies  for  assaults  by  employees, 
see  extensive  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  442  et  sea. 
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a  moving'  train  because  he  was  assaulted  by  the  brakeman  and  flagman, 
the  contention  that  the  company  was  not  liable,  because  the  conductor 
was  the  only  one  authorized  to  eject  a  person  from  a  train,  cannot  be 
sustained,  since,  if  the  conductor  had  sole  authority,  it  was  his  duty  to 
restrain  those  under  him  from  assaulting  even  a  trespasser. 

Question  for  Jury. — Where  the  testimony  as  to  whether  plaintiff  was 
injured  by  jumping  from  a  train  was  conflicting,  the  question  was  prop- 
erly submitted  to  the  jury. 

Same. — Where  plaintiff  sued  for  injuries  arising  from  a  wrongful 
ejection  from  a  train,  and  defendant  offered  evidence  denying  that  plain- 
tiff was  forced  to  get  off,  the  question  was  properly  submitted  to  the 
jury. 

Care  Required  in  Ejecting  Trespasser  from  Train, — Where  plaintiff 
was  stealing1  a  ride  beneath  a  freight  car,  and  was  injured  by  jumping 
off  while  the  train  was  in  motion  because  the  brakeman  threw  a  rock  at 
him,  it  was  proper  to  charge  that  defendant  owed  plaintiff  such  care  as 
a  person  of  ordinary  prudence  and  skill  would  usually  exercise  under  the 
same  or  similar  circumstances. 

Appeal  from  superior  court,  Burke  county ;  Shaw,  Judge. 

Action  by  J.  W.  Cook  against  the  Southern  Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Geo.  F.  Bason  and  A.  B.  Andrews,  Jr. ,  for  appellant. 
Avery  &  Avery  and  Avery  &  Ervin,  for  appellee. 

CLARK,  J.  This  case  is  on  all  fours  with  Pierce  v.  Rail- 
road Co.,  124  N.  C.  83,  32  S.  E.  399,  44  L.  R.  A.  316.  It 
was  there  humanely  held  that  a  "trespasser's  wrongful  act  in 
getting  on  a  car  does  not  justify  making  him  get  off  in  a  man- 
ner calculated  to  kill  or  cripple  him";  also  that  "a  railroad 
company  is  responsible  for  injury  caused  by  the  wrongful  act 
of  its  employee,  while  acting  in  the  general  scope  of  his  em- 
ployment, whether  such  act  is  willful,  wanton,  and  malicious, 
or  merely  negligent. ' '  That  case  cites  numerous  authorities 
(page  93«  94.  124  N.  C,  page  402,  32  S.  E.,  and  page  31 7,  44 
L.  R.  A. )  for  instances  where  the  carrier  was  held  liable  for  a 
servant  "  employed  to  sweep  up  the  car"  kicking  a  boy  off  a 
moving  train,  the  boy  falling  under  the  train  and  being  killed 
(Railroad  Co.  v.  Hack,  66  111.  238) ;  or  a  brakeman  doing  the 
same  (Railroad  Co.  v.  Kelly,  36  Kan.  655,  14  Pac.  172);  and 
similar  cases.  The  principle  underlying  those  cases  is  stated 
to  be,  "The  proximate  cause  of  injury  is  not  the  trespasser's 
wrongfully  getting  on  the  cars,  but  the  tortious  manner  in 
which  the  servant  makes  him  get  off."  In  that  case  (Pierce 
v.  Railroad  Co.,  supra)  the  carrier  was  held  liable  because 
a  brakeman,  either  by  throwing  a  lump  of  coal  which  fright- 
ened or  struck  a  boy  who  was  stealing  a  ride  on  the  train,  or 
by  merely  ordering  the  boy  off.  made  him  get  off  a  moving 
train  so  that  he  was  killed.  In  the  present  case  the  plaintiff 
was  likewise  stealing  a  ride.  Instead  of  stopping  the  train  to 
make  him  get  off,  or  waiting  until  the  train  got  to  a  station,  it 
was  in  evidence  that  while  the  train  was  going  four  or  five 
miles  an  hour  the  flagman  (a  white  man)  and  a  colored  brake- 
man  got  off  the  train,  cursed  the  plaintiff  and  told  him  to  get 
off,  the  brakeman  threw  a  rock  and  hit  the  rod  under  the  car, 
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on  which  the  plaintiff  was  resting,  and  the  flagman  said,  "Give 
it  to  him. ' '  In  consequence  of  this  assault  and  the  threats 
accompanying  it,  the  plaintiff  was  forced  to  get  off  while  the 
car  was  moving,  and  in  so  doing  caught  his  foot  and  was 
badly  hurt  The  defendant  offered  evidence  denying  that  the 
plaintiff  was  forced  to  get  off  by  its  servants.  The  testimony 
was  also  conflicting  whether  the  plaintiff  was  injured  or  not. 
These  matters  were  therefore  properly  submitted  to  the  jury. 
As  to  the  second  exception,  the  court  told  the  jury  that,  as 
the  plaintiff  was  stealing  a  ride,  the  defendant  owed  to  him 
only  ordinary  care,  which  it  defined  to  be  "such  care  as  a 
person  of  ordinary  prudence  and  skill  would  usually  exercise 
under  the  same  or  similar  circumstances. ' '  That  this  small 
degree  of  care  must  be  used  towards  a  trespasser  has  been 
often  held.  Pickett  v.  Railroad  Co.,  117  N.  C.  616,  23  S.  E. 
264,  30  L.  R.  A.  257,  53  Am.  St.  Rep.  611;  Baker  v.  Same, 
118  N.  C.  1015,  24  S.  E.  415;  Ellerbe  v.  Railroad  Co.,  118  N. 
C.  1024,  24  S.  E.  808.  Such  modicum  of  care  was  riot  exercised 
towards  the  plaintiff,  if,  as  the  jury  found,  he  was  forced  to  get 
out  from  under  a  car  running  four  to  five  miles  an  hour  by  the 
defendant's  servants  throwing  rocks  at  him  and  cursing  him. 
It  can  make  no  difference  to  him  whether  the  chief  in  charge 
of  the  assault  wore  the  epaulet  of  a  conductor,  the  sergeant's 
chevron  of  a  flagman,  or  the  corporal's  stripes  of  a  brakeman, 
or,  indeed,  if  the  stone  thrower  had  been  a  lesser  servant, 
— a  private,  perhaps,  in  the  carrier  hierarchy.  It  was  within 
the  scope  of  the  authority  of  a  flagman  or  brakeman  to  eject 
or  expel  the  plaintiff.  Indeed,  the  flagman  was  asked  by 
defendant's  counsel  what  he  did  with  tramps  when  he  found 
them  on  the  train,  to  which  he  replied  that  it  "depended  upon 
where  he  found  them."  But,  independent  of  this,  the  flag- 
man and  brakeman  were  there  in  the  service  of  the  company ; 
and  if,  as  plaintiff  testified,  by  assault  and  threats  they  made 
him  get  off  a  car  moving  four  or  five  miles  an  hour,  and  the 
conductor  did  not  restrain  them,  the  company  is  liable  for  this 
wrongful  act  of  its  servants,  if  such  wrongful  act  caused  injury 
to  the  plaintiff.  The  conductor,  by  his  standing  orders  and 
supervision  of  those  under  him.  should  have  prevented  the 
assault  by  them  upon  the  plaintiff, — even  upon  a  trespasser. 
The  plaintiff  could  have  been  legally  ejected  by  any  employee, 
if  done  with  no  more  force  than  was  necessary,  and  in  a  proper 
manner.  It  is  the  manner  in  which  the  plaintiff  was  ejected, 
and  not  the  rank  of  the  servant  ejecting  him,  of  which  he  has 
cause  to  complain,  and  which  makes  the  master  liable.  If  the 
conductor  had  thrown  the  rocks  at  the  plaintiff,  it  would  in 
the  same  sense  have  been  outside  the  scope  of  his  employ- 
ment ;  for  the  conductor  had  no  more  authority  to  assault  the 
plaintiff  than  the  flagman  or  brakeman  had.  The  defendant 
has  misconceived  the  meaning  of  Pierce  v.  Railroad  Co., 
supra,  and  cases  therein  cited.  If  any  servant  "acting  in 
the  general  scope  of  his  employment  wrongfully  assaulted 

21  (N  s)  A  &  E  R  Cas— 38 
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the  plaintiff,  and  such  wrongful  assault  caused  the  injury, 
the  defendant  is  liable";  that  is  to  say,  if  the  conductor,  while 
acting  as  conductor,  or  the  flagman  or  brakeman,  while  on 
duty  as  flagman  or  brakeman,  wrongfully  assaults  one  on  the 
train,  even  though  such  person  be  a  trespasser,  and  such 
wrongful  assault  is  the  proximate  cause  of  the  injury,  the 
carrier  is  liable.  "Acting  within  the  general  scope  of  his 
employment"  means  while  on  duty,  and  not  that  the  servant 
was  authorized  to  do  such  acts.  Take  the  case  of  Strother 
v.  Railroad  Co..  123  N.  C.  197,  31  S.  E.  386,  where  the  carrier 
was  held  liable  for  an  insulting  proposition  by  a  conductor, 
but  it  was  not  in  the  general  scope  of  his  employment  to 
make  such  propositions.  This  is  the  reasoning  and  the  read- 
ing of  the  authorities.  If  this  were  not  so,  the  carrier  would 
never  be  liable;  for  it  cannot  be  within  the  authority  of  any 
officer  or  employee  to  wrongfully  assault  any  one.  The  other 
exceptions  do  not  require  discussion.     Affirmed. 


Parker  v.  Winona  &  St.  P.  R.  Co. 

{Supreme  Court  of  Minnesota,  May  10  ^  iqoi.) 
[86  N.  W.  Rep.  2.] 

Injury  to  Employee — Duty  to  Protect  Employee  from  Effect  of  Hie  Own 
Intemperance. — Action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  on  the  ground  that  the  defendant  failed  to  take  any  measures 
to  protect  the  deceased  from  the  consequences  of  his  voluntary  intoxica- 
tion while  upon  one  of  its  freight  trains  as  a  brakeman.  Held,  that  the 
trial  court  rightly  directed  a  verdict  for  the  defendant,  because  the 
evidence  failed  to  show  that  its  train  employees  had  any  notice  or  knowl- 
edge of  the  condition  of  the  deceased. 

Res  Gestae.* — The  admissions  of  the  conductor  and  brakeman  of  the 
train,  which  were  no  part  of  the  resgestct^  to  the  effect  they  knew  before 
the  deceased  was  killed  that  he  was  drunk,  were  incompetent  as  evidence 
against  the  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Waseca  county;  Thomas  S. 
Buckham,  Judge. 

Action  by  Louisa  L.  Parker,  administratrix  of  the  estate  of 
Henry  Parker,  against  the  Winona  &  St.  Peter  Railroad 
Company.  Verdict  for  defendant.  From  an  order  denying  a 
new  trial,  plaintiff  appeals.     Affirmed. 

John  Moonan,  for  appellant. 

Brown,  Abbott  &  Lomsen,  for  respondent. 

START,  C.  J.  The  plaintiff's  alleged  cause  of  action,  as 
stated  in  her  complaint,  is  substantially  this:  She  is  the 
widow  of  Henry  Parker,  deceased,  and  the  administratrix  of 
his  estate.  Her  intestate  was  a  brakeman  in  the  employ  of 
the  defendant,  and  on  the  evening  of  September  10,  1896,  he 
voluntarily  became  so  drunk  as  to  be  insensible  of  the  dan- 

•See  notes  at  end  of  case. 
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gers  attending  the  performance  of  his  duties  as  such  brake- 
man  upon  the  freight  train  of  the  defendant,  and  wholly 
incapacitated  for  the  performance  of  such  duties,  all  of  which 
the  employees  in  charge  of  the  train  then  knew.  While  he  was 
upon  the  top  of  the  moving  train,  which  was  a  place  of  peril 
to  him  by  reason  of  his  condition,  as  the  conductor  and  the 
other  brakeman  of  the  train  then  knew,  he  fell  therefrom, 
and  received  injuries  which  resulted  in  his  death.  The 
defendant's  employees  in  charge  of  the  train,  after  learning  of 
his  condition,  had  a  full  opportunity  to  stop  the  train  and 
remove  him  therefrom,  and  their  failure  to  do  so  was  such 
negligence  on  the  part  of  the  defendant  as  entitled  the  plain- 
tiff to  recover  damages  on  account  of  his  death.  The  answer 
of  the  defendant  was,  in  effect,  a  general  denial,  except  that 
it  alleged  that  the  injury  and  death  of  the  plaintiff's  intestate 
was  due  solely  to  his  own  negligence.  At  the  close  of  the 
plaintiff's  evidence  the  trial  court  directed  a  verdict  for  the 
defendant,  and  the  plaintiff  appealed  from  an  order  denying 
her  motion  for  a  new  trial. 

It  is  claimed  on  behalf  of  the  plaintiff  that  defendant  is 
liable  because  it  did  not  take  active  measures  to  protect  the 
deceased  from  the  consequences  of  his  own  voluntary  intoxi- 
cation while  upon  one  of  its  freight  trains  as  a  brakeman. 
It  is  not  claimed  that  the  defendant,  by  its  employees  or  other- 
wise, did  or  omitted  to  do  any  act  which  .caused  the  injury, 
but  the  sole  claim  is  that  the  defendant  was  guilty  of  action- 
able negligence,  because  it  did  not  stop  its  train  and  remove 
the  deceased  to  a  place  of  safety,  or  take  other  measures  to 
protect  him  from  imminent  danger  due  to  his  intoxication. 
We  assume,  without  so  deciding,  that  if  the  conductor  or 
brakeman  was  fully  apprised  of  the  intoxicated  condition  of 
the  deceased  and  his  consequent  peril,  it  was  his  duty  to  take 
active  and  reasonable  measures  for  his  protection.  But,  in 
any  event,  to  sustain  the  charge  of  negligence  on  the  part  of 
the  defendant,  it  must  have  had,  by  its  employees  in  charge 
of  the  train,  actual  knowledge  that  the  deceased  was  at  the 
time,  by  reason  of  intoxication,  in  so  helpless  a  condition 
as  to  be  unable  to  protect  himself  from  impending  danger. 
While  the  evidence  offered  on  behalf  of  the  plaintiff  was  ample 
to  show  that  her  intestate  was  an  intemperate  drinker  of 
intoxicating  liquors,  and  had  been  drinking  before  he  went  on 
duty  as  a  brakeman  on  the  evening  he  was  killed,  yet  the  evi- 
dence failed  to  show  that  the  conductor,  or  any  of  the  employees 
in  charge  of  the  train,  knew,  or  ought  to  have  known,  that 
the  deceased  was  so  drunk  as  to  be  unable  to  take  care  of 
himself,  if  such  was  in  fact  his  condition.  Therefore  the  trial 
court  rightly  directed  a  verdict  for  the  defendant. 

The  plaintiff  offered  to  give  in  evidence  the  alleged  admis- 
sions of  the  conductor  and  rear  brakeman  of  the  train,  respec- 
tively, made  to  her  after  the  accident,  to  the  effect  that  they 
knew  that  the  deceased  was  so  drunk  at  the  time  the  accident 
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occurred  that  he  was  unable  to  take  care  of  himself.  This 
evidence  was,  on  the  objection  of  the  defendant,  excluded  by 
the  court.  This  ruling  is  assigned  as  error.  It  is  claimed 
that  the  evidence  was  competent,  not  for  the  purpose  of  show- 
ing negligence  of  the  defendant,  but  for  the  sole  purpose, 
for  which  it  was  offered,  of  showing  that  the  defendant's 
employees  on  the  train  had  actual  notice  of  the  condition  of 
Mr.  Parker  before  he  fell  from  the  train.  But  such  knowledge 
on  the  part  of  the  employees  was  a  fact  which  it  was  nec- 
essary for  the  plaintiff  to  prove  in  order  to  establish  the 
defendant's  negligence,  and  their  admissions  made  after  the 
accident  were  incompetent  to  prove  such  fact.  Such  admis- 
sions are  within  the  rule  that  the  declarations  or  admissions 
of  an  agent,  which  are  no  part  of  the  res  gestae,  and  not  made 
in  the  course  or  within  the  scope  of  his  agency,  are  hearsay 
testimony,  and  therefore  incompetent  as  evidence  against 
his  principal.  Presley  v.  Lowryt  25  Minn.  114;  Van  Doren 
v.  Bailey,  48  Minn.  305,  51  N.  W.  375;  Rodes  v.  Elevator  Co., 
4Q  Minn.  370,  52  N.  W.  27;  Halverson  v.  Railroad  Co.,  57 
Minn.  142,  58  N.  W.  871;  Reem  v.  Railway  Co.,  77  Minn.  503, 
80  N.  W.  638,  778.  The  trial  court  rightly  excluded  the 
offered  evidence,  and  the  order  denying  the  motion  for  a  new 
trial  must  be,  and  it  is,  affirmed. 

LOVELY,  J.,  did  not  sit. 

NOTES* 

WHETHER  DECLARATIONS  OF  SERVANTS  MADE  AFTER  TRANSACTION  BIND 

PRINCIPAL. 

General  Rule. — For  general  role  on  this  subject,  see  5  Rap.  &  Mack's 
Dig.  463  et  seq, ;  21  Am.  &  Eng.  Knc.  Law  109  et  seq.  ;  20  Cent.  Dig., 
Col.  1331  et  seq. 

ILLUSTRATIONS. 

Statements  of  Engine  Driver  as  to  Cause  of  Accident. — The  admission 
of  an  engine  driver  concerning  an  accident,  made  after  it  occurred,  is 
not  evidence  against  the  company.  Chicago,  B.  &  Q.  R.  Co.  v.  Riddle, 
60  111.  534;  Bellefontaine  R.  Co.  v.  Hunter,  33  Ind.  335,  quoting  Luby 
V.  Hudson  River  R.  Co.,  17  N.  Y.  131,  reviewed  in  Ohio  A  M.  R.  Co. 
v.  Stein,  133  Ind.  243  ;  Hawker  v.  Baltimore  &  O.  R.  Co.,  15  W.  Va.  628. 

Admissions  of  Engineer  as  to  His  Intoxication. — It  is  error  to  permit 
a  witness  to  testify  that  he  heard  the  engineer,  who  was  in  charge  of 
the  locomotive  when  the  plaintiff  was  hurt,  say,  about  seven  minutes 
after  the  accident,  "How  in  the  hell  could  a  drunken  man  see  a  drunken 
man?"  Such  testimony  is  inadmissible,  either  as  evidence  of  a  declara- 
tion or  admission  of  an  employee  of  the  company,  or  to  impeach  the 
engineer  as  a  witness  by  contradicting  him  on  such  immaterial  matter. 
Vicksburg  &  M.  R.  Co.  v.  McGowan,  62  Miss.  682. 

Statements  of  Street-Car  Driver — Defective  Brake. — In  a  suit  against 
a  street-railway  company  for  injuries  to  a  passenger,  the  testimony  of 
a  witness  to  a  conversation  between  the  driver  and  the  superintendent, 
after  the  accident,  in  which  the  driver  stated  that  he  had  reported  the 
car  as  having  a  bad  brake,  etc.,  is  inadmissible  to  bind  the  company 
with  notice  of  the  defect  claimed.  Wormsdorf  v.  Detroit  City  R.  Co., 
40  Am.  &  Eng.  R.  Cas.  271,  75  Mich.  472,  42  N.  W.  Rep.  1000. 

Train  behind  Time  and  Excessive  Speed — Statements  of  Person  Not 
Fully  Identified  as  Conductor.— The  statement  of  a  party,  not  fully  iden- 
tified as  the  conductor  of   the  train  by   which  plaintiff  was  injured, 
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that  "the  train  was  behind  time  and  running  at  a  furious  rate,"   is 
inadmissible.     Memphis  &  C.  R.  Co.  v.  Pillow,  9  Heisk.  (Tenn.)  248. 

Admissions  of  Delivery  Clerk  as  to  Failure  to  Deliver. — In  an  action 
against  a  carrier  for  conversion  of  goods  it  is  competent  for  plaintiff  to 
prove  a  conversation  which  he  had  with  defendant's  delivery  clerk  after 
the  goods  were  found,  iu  which  the  clerk  admitted  that  he  failed  to 
deliver  the  goods  when  they  were  demanded,  and  expressed  his  belief 
that  he  would  lose  his  position  as  the  result  of  it.  The  testimony  was 
competent,  not  as  an  admission  against  defendant,  but  by  way  of  con- 
tradicting the  clerk,  who  had  testified  that  he  did,  in  fact,  deliver  the 
goods  when  demanded.  Louisville  &  N.  R.  Co.  v.  Lawson,  88  Ky.  496, 
11  S.  W.  Rep.  511. 

Statements  of  Engineer  Made  after  Leaving  Service. — An  admission 
of  an  engineer  concerning  an  act  while  he  was  in  the  company's  service, 
made  after  the  transaction,  and  after  he  has  left  the  service,  is  not 
admissible  to  bind  the  company.  Card  v.  New  York  &  H.  R.  Co.,  50 
Barb.  (N.  Y.)  39. 

Statements  of  Fellow  Servant — Knowledge  of  Servant's  Incompetency. 
— Where  an  injured  employee  seeks  to  hold  his  company  liable  for  a 
personal  injury  received  at  the  hands  of  another  employee,  on  the 
ground  that  he  was  incompetent,  of  which  fact  the  company  had  knowl- 
edge, evidence  of  statements  made  by  the  company's  road  master  several 
days  after  the  accident  is  not  admissible  to  show  that  the  company  had 
knowledge  of  the  servant's  incompetency.  McDermott  v.  Hannibal  6c 
St.  J.  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  85,  73  Mo.  516,  39  Am.  Rep.  526, 
distinguished  in  Hampton  ».  Pullman  Palace-Car  Co.,  42  Mo.  App.  134. 

Same — Same. — Where  an  injured  employee  seeks  to  make  his  com- 
pany liable  for  an  injury  received  through  the  alleged  incompetency  of 
a  fellow  servant,  what  another  employee,  who  was  present  at  the  time, 
said  to  plaintiff  the  next  morning  after  the  accident,  about  the  incom- 
petency of  the  servant,  is  not  admissible  as  an  admission  binding  the 
company ;  but  where  the  employee  has  denied  making  such  statement, 
proof  that  he  did  is  admissible  for  the  sole  purpose  of  impeaching  him. 
Catlin  v,  Michigan  C.  R.  Co.,  66  Mich.  358,  9  West.  Rep.  857,  33  N.  W. 
Rep.  515. 

Statements  of  Section  Foreman — Dangerous  Condition  of  Track. — 
Where  a  company  is  sued  for  the  death  of  an  engineer,  happening  by 
reason  of  a  defect  in  the  track,  evidence  of  what  a  section  foreman 
said  at  a  time  other  than  the  time  of  the  accident,  as  to  the  dangerous 
condition  of  the  track,  is  not  admissible  as  part  of  the  res  gestce. 
Worden  v.  Humeston  &  S.  R.  Co.,  72  Iowa  201,  33  N.  W.  Rep.  629. 

Statements  of  Night  Inspector— Cause  of  Delay  in  Carriage  of  Live 
Stock. — The  admissions  of  a  night  inspector  having  charge  of  a  train  at 
an  intermediate  station  as  to  the  cause  of  delay  in  the  carriage  of  cattle 
are  not  admissible  against  the  company  in  an  action  against  it  for  fail- 
ure to  deliver  such  cattle  within  a  reasonable  time.  Such  an  employee 
has  no  authority  to  bind  the  company  by  such  admissions.  Great 
Western  R.  Co.  v.  Willis,  18  C.  B.  N.  S.  748,  34  L,.  J.  C.  P.  195, 12  L.  T. 
349. 

Statements  of  Road  Master— Offer  to  Arbitrate.— An  offer  to  arbitrate 
a  claim  against  a  company  by  its  road  master  is  not  admissible  against 
the  company  as  an  admission  against  interest,  because  the  admission  by 
the  road  master  was  not  the  admission  of  the  company.  Mundhenk  i>. 
Central  Iowa  R.  Co.,  11  Am.  A  Eng.  R.  Cas.  463,  57  Iowa  718, 11  N.  W. 
Rep.  656. 

Admissions  of  Engineer  as  to  Reckless  Running  of  Train  Held  Ad- 
missible as  Showing  His  Unfitness. — Where  a  company  is  sued  for  a 
personal  injury,  alleged  to  have  been  caused  by  the  reckless  running  of 
a  train,  evidence  that  the  engineer  in  charge  was  heard  to  say,  either 
before  or  after  the  accident,  that  he  would  make  his  engine  make  her 
time  or  blow  her  to  hell,  is  admissible  against  the  company,  for  the  pur- 
pose of  showing  rashness  or  unfitness  of  the  engineer,  and  as  tending 
to  show  the  cause  of  the  disaster.  Nashville  &  C.  R.  Co.  v.  Messino,  1 
Sneed  (Tenn.)  220. 
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Lynn  v.  Antrim  Lumber  Co.,  Limited.     (No.  13,747.) 

{Supreme  Court  of  Louisiana,  April  /,  /go/.) 
[29  So.  Rep.  874.] 

Injury  to  Employee — Care  Required  of  Employer.* — Although  a  log- 
ging railroad  is  not  expected  or  required  to  be  laid  with  the  same  care 
and  security,  nor  to  be  operated  with  the  same  degree  of  prudence,  as  is 
demanded  in  the  construction  and  operation  of  railway  tracks  in  use  by 
common  carriers,  nevertheless  such  road  should  be  so  constructed  and 
operated  as  to  render  it  reasonably  safe  for  those  whose  employment 
necessitates  their  going  upon  such  road  and  performing  service  in  con- 
nection with  the  same. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Bossier;  J.  T. 
Watkins,  Judge. 

Action  by  John  T.  Lynn  against  the  Antrim  Lumber  Com- 
pany, Limited.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Purnell  M.  Milner,  for  appellant. 
A.  J.  Murfi,  for  appellee. 

BLANCH ARD,  J.  Plaintiff  sued  to  recover  $2,958. 50  dam- 
ages for  personal  injuries  sustained  by  him  while  engaged  in 
coupling  cars  on  defendant  company's  "logging"  railroad. 
The  defense  was:  (1)  Assumption  by  plaintiff  of  the  ordinary 
risks  incident  to  the  employment,  and  that  the  accident 
which  befell  him  came  within  the  scope  of  such  risks;  (2) 
contributory  negligence.  The  case  was  tried  by  jury,  who 
returned  a  verdict  in  favor  of  the  plaintiff  for  $1,150,  and  from 
a  judgment  based  thereon  defendant  prosecutes  this  appeal 
Answering  the  appeal,  plaintiff  prays  an  increase  of  the  award 
in  his  favor  to  the  full  amount  demanded  in  his  petition. 

Defendant  company  conducts  a  saw  and  planing  mill  in  the 
parish  of  Bossier,  and,  as  appurtenant  thereto,  operates  a 
railway  for  the  transportation  of  logs  from  the  forest  to  the 
mill.  The  day  of  the  accident  was  November  17,  1899.  On 
the  morning  of  that  day  the  fireman  of  the  logging  train  in- 
formed the  manager  of  the  company  that  the  engineer  had  not 
reported  for  duty.  He  thereupon  received  instructions  from 
the  manager  to  himself  take  charge  of  the  train  as  acting  engi- 
neer, and  to  employ  the  plaintiff  to  take  his  place  as  fireman. 
The  plaintiff,  it  seems,  had  been  in  the  employ  of  the  com- 
pany at  one  time  about  two  years  before,  but  had  not  lately 
been  engaged  in  its  service.  He  was,  however,  seeking  em- 
ployment, and  had  appeared  that  morning  at  the  mill  in  quest 
of  work.  He  accepted  the  place  tendered,  and  immediately 
went  out  as  fireman  on  the  logging  train.  The  distance  from 
the  mill  to  where  the  logs  were  awaiting  transportation  was 
about  eight  miles.  When  the  train  reached  its  destination, 
the  fireman  (plaintiff)  was  directed  by  the  engineer  to  leave 

♦See  generally,  6  Rap.  &  Mack's  Dig.  1076  el  seq. 
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the  engine,  and  assist  the  brakeman  in  the  duties  of  his  posi- 
tion. It  seems  the  train  crew  consisted  of  the  engineer,  fire- 
man, and  one  brakeman,  and  that,  on  account  of  the  scarcity 
of  hands,  it  was  part  of  the  fireman's  duty,  on  reaching  the 
place  where  other  cars  were  loaded  with  logs,  to  help  in  the 
work  of  side-tracking  the  empty  cars  brought  out,  and  of  mak- 
ing up  the  train  of  loaded  cars  to  take  back  to  the  mill.  At 
any  rate,  it  was  usual  and  customary  for  him  to  assist  in  this 
work,  to  aid  the  regular  brakeman  in  coupling  and  uncoupling 
cars.  This  he  was  ordered  to  do  on  the  morning  in  question. 
It  was  plaintiff's  first  day  out.  While  he  had  done  similar 
work  during  his  former  employment  two  years  before,  it  was 
on  a  different  spur  track ;  and,  while  some  of  the  old  cars 
were  still  in  use,  many  new  ones  had  meanwhile  been  bought 
by  the  company,  and  were  being  used  for  the  transportation 
of  logs.  This  particular  track  and  roadbed  plaintiff  had  not 
seen  or  been  employed  on  before,  nor  had,  he  had  previous 
experience  in  coupling  these  particular  cars.  Obeying  the 
orders  of  the  engineer,  he  had  effected  two  couplings  of  the 
cars  heavily  laden  with  logs,  and  was  attempting  the  third, 
when  he  was  injured.  It  was  after  this  wise  that  he  was  in- 
jured: The  only  way  to  effect  the  coupling  was  to  go  between 
the  cars,  take  the  link  and  coupling  pin  in  hand,  and,  when 
the  impact  came,  when  the  drawheads  fitted  in  place,  to 
adjust  the  link,  and  drop  the  pin  in  place.  Plaintiff  took  the 
usual  position  for  a  brakeman  to  occupy  in  coupling  such  cars. 
He  stood  by  the  end  of  the  stationary  car  loaded  with  logs 
which  was  to  be  coupled  to  the  train.  The  train  of  cars  was 
signaled  to  back  slowly,  and  this  was  done.  Plaintiff  raised 
the  link  to  effect  the  coupling,  but,  owing  to  the  fact  that 
the  car  he  was  standing  by  was  a  high  car  and  the  one 
approaching  was  a  low  car,  the  proper  connection  was  not 
made,  and  so  great  was  the  difference  in  this  respect  that  the 
drawheads  or  bumpers  of  the  two  cars  failed  to  meet  or  come 
in  contact  at  all  (one  passed  above  the  other),  and  the  result 
was  that  the  cars  came  unduly  together,  and  plaintiff,  by  reason 
of  this  defect  in  the  apparatus  (this  mismating  or  nonfitting  of 
the  drawheads  or  bumpers),  was  caught  between  the  cars  and 
the  logs  with  which  both  cars  were  loaded,  and  was  mashed 
about  the  collar  bone  and  shoulder,  and  badly  injured.  The 
evidence  discloses  that,  if  these  cars  had  been  of  equal  or 
nearly  equal  height,  as  relates  to  their  respective  drawheads  or 
bumpers,  the  trouble  would  have  been  obviated.  It  was  oc- 
casioned directly  by  this  mismating  of  cars  and  by  defects  of 
the  roadbed.  It  was  not  impossible  to  effect  the  coupling  of 
the  two  cars  in  question,  notwithstanding  their  disparity  in 
height;  but  it  was  impossible  to  effect  their  coupling  on  level 
ground.  After  the  injury  to  plaintiff  the  cars  were  coupled, 
but  it  was  done  by  pushing  the  higher  one  onto  a  lower  level 
of  the  track,  and  then  bringing  the  lower  car  up  to  it  on  a 
higher  level  of  the  track.     Plaintiff  had  not  been  notified  of 
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this  disparity  over  irregularity  in  the  cars,  and  otherwise  had 
no  knowledge  of  the  same.  He  was  injured  within  about  1 5 
minutes  after  he  left  the  engine  to  assist  in  the  coupling.  He 
explains  that,  when  he  saw  the  impossibility  of  effecting  the 
coupling  because  of  the  mismating  of  the  cars,  he  could  not 
extricate  himself  from  his  then  position  in  time  to  avoid  in- 
jury. John  W.  Martin,  who  was  the  acting  engineer  of  the 
logging  train  when  plaintiff  was  hurt,  called  as  a  witness  for 
plaintiff,  was  asked:  "Q.  If  these  bumpers  had  struck  each 
other,  a  man  could  stand  in  between  them, — if  the  bumpers 
struck  each  other,  there  was  no  danger?  A.  No,  sir;  if  the 
bumpers  struck  each  other,  there  was  no  danger  to  a  man 
standing  in  between  them.  Q.  As  an  experienced  man  on 
the  railroad,  do  you  consider  those  cars  safe?  Just  state 
whether  or  not  you  consider  a  man  safe  in  coupling  those 
cars.  State  whether  you  consider  those  cars  are  arranged  in 
a  safe  manner,  so  that  a  man  could  go  in  there  with  safety 
and  couple  them.  A.  No.  sir;  he  could  not.  That  is  my 
opinion.  He  could  not.  Q.  It  is  a  very  dangerous  process? 
A.  Yes.  Where  a  man  has  to  lift  anything  with  his  hand, 
under  those  circumstances  it  is  a  pretty  dangerous  business. 
Q.  And  that  was  absolutely  necessary  in  order  to  couple 
them?  A.  Yes;  you  would  have  to  get  your  pin  set  with  one 
hand,  and  pick  up  the  link  with  the  other.  Q.  Was  the  uneven 
height  of  those  drawheads  the  cause  of  all  that?  A.  Yes." 
Mr.  C.  A.  Antrim,  president  of  defendant  company,  called  as 
a  witness,  testified  that  his  logging  road  was  equipped  and 
operated  about  as  such  roads  usually  are,  and  that  he  con- 
sidered the  cars  used  substantial  and  suitable.  He  admitted, 
however,  that  the  cars  were  of  uneven  height,  that  he  would 
prefer  cars  of  the  same  height  if  he  could  get  them  at  the  same 
price,  and  that  it  would  be  safer  for  his  employees  if  the 
drawheads  or  bumpers  were  of  the  same  height. 

Ruling:  We  are  persuaded  that  the  facts  bring  this  case 
well  within  the  rule  announced  in  Bomar  v.  Railroad  Co.,  42 
La.  Ann.  983,  8  South.  478,  where  it  was  held  that  "it  is  the 
employer's  duty  to  provide  suitable  appliances,"  and  that, 
if  the  appliances  in  use  are  defective,  and  the  employee  is 
injured  in  consequence  of  such  defectiveness,  the  employer 
is  responsible  in  damages.  Also,  where  it  was  held  that  an 
employee  is  not  guilty  of  contributory  negligence  when  it  is 
not  shown  he  was  aware  of  the  defectiveness  of  the  appliances 
used,  and  where  he  was  ordinarily  careful  in  the  discharge  of 
his  duties.  In  Towns  v.  Railroad  Co.,  37  La.  Ann.  634,  the 
same  proposition  was  thus  announced:  "The  law  imposes 
the  duty  on  the  master  of  furnishing  safe  and  suitable  im- 
plements for  the  business,  and  makes  him  responsible  for  such 
damages  as  result  from  the  failure  to  perform  that  duty." 
And  in  Hanson  v.  Railway  Co.,  38  La.  Ann.  in,  it  is  found 
embodied  in  this  form:  "Railroad  companies  are  held  to  the 
greatest  care  and  diligence,  both  in  regard  to  the  machinery 


Am  &  Eng  MASTER  AND  SERVANT  601 

it  Cas 

Stewart  v.  Southern  Ry.  Co 

and  equipment  of  their  roads  and  the  acts  of  their  officers  and 
agents."  See,  also,  Dixon  v.  Lumber  Co.,  52  La.  Ann.  1109, 
27  South.  654,  and  Ellis  v.  Railroad  Co..  95  N.  Y.  546.  It 
may  be  true  that  logging  railroads  appurtenant  to  saw  mills, 
constructed  wholly  on  private  grounds,  and  operated  for  pri- 
vate purposes,  may  not  be  charged  with  all  the  duties  and 
responsibilities  incumbent  upon  common  carriers;  neverthe- 
less such  roads,  or  the  company,  individual,  or  association 
owning  the  same,  are  to  be  held  to  reasonable  accountability 
in  the  matter  of  their  construction,  maintenance,  and  opera- 
tion. Although  a  logging  road  is  not  expected  or  required  to 
be  laid  with  the  same  care  and  security,  or  to  be  as  solid  and 
complete,  as  is  demanded  in  the  construction  of  railway  tracks 
in  use  by  common  carriers,  nevertheless  it  should  be  so  con- 
structed and  operated  as  to  render  it  secure  to  those  whose 
employment  necessitates  their  going  upon  such  road  and  per- 
forming service  in  connection  with  the  same.  The  handling, 
coupling,  running  of  cars,  and  hauling  logs,  etc.,  upon  such 
roads  should  be  made  reasonably  safe  to  those  engaged  in 
that  useful  avocation.  This  court,  in  affirming  the  doctrine 
here  announced,  said,  in  Van  Amburg  v.  Railroad  Co.,  37 
La.  Ann.  653:  "No  company  has  any  right  to  trifle  with  the 
lives  of  its  employees,  nor  to  put  them  in  greater  peril  than 
is  incident  to  the  nature  of  their  employment.  It  cannot,  for 
the  sake  of  economy  or  other  causes,  fail  to  make  even  its 
temporary  structures  sufficiently  safe  for  the  contingencies 
of  its  special  work. ' '  All  around — as  to  the  merits  of  the 
controversy,  the  determination  of  the  issues,  the  amount  of 
the  award — we  think  the  verdict  of  the  jury  meets  fairly  the 
requirements  of  the  case,  and  the  same  is  sustained.  Judg- 
ment affirmed. 

PROVOST Y,    J.,  takes  no  part,    this  case  having  been 
submitted  prior  to  his  taking  his  seat  on  the  bench. 


Stewart  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  t  Carolina ,  June  5,  1901. ) 

[39  S.  E.  Rep.  51.] 

Master  and  Servant — Railroads — Injuries  to  Employees — Contribu- 
tory Negligence.* — Where  plaintiff's  intestate  seated  himself  on  the  end 
of  a  railroad  tie  while  acting-  as  flag-man,  and,  while  asleep  thereon,  was 
struck  by  defendant's  engine,  the  whistle  of  which  had  been  sounded  and 
the  bell  rung  when  the  engineer  discovered  the  deceased,  and  the 
brakes  applied  when  it  was  seen  the  deceased  did  not  move  out  of 
danger,  a  nonsuit  was  properly  granted,  as  deceased  was  guilty  of 
contributory  negligence. 

Douglas,  J.,  dissenting. 

*As  to  whether  there  may  be  a  recovery  for  the  death  of  an  employee 
which  would  have  been  averted  but  for  his  contributory  negligence,  see 
Seldomridge  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  14  Am.  &  Eng.  R. 
Cas.,  N.  S.,  639,  and  foot-note ',  640. 
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Appeal  from  superior  court,  Davidson  county;  Bryan,  Judge. 

Action  by  J.  J.  Stewart,  administrator,  against  the  Southern 
Railway  Company.  From  a  judgment  in  favor  of  the  defend- 
ant, plaintiff  appeals.     Affirmed. 

L.  S.  Overman,  for  appellant. 
Glenn  &  Manly,  for  appellee. 

PER  CURIAM.  We  adopt  the  following  opinion  in  this 
case  prepared  by  the  late  Chief  Justice  FAIRCLOTH : 

This  is  an  action  to  recover  damages  for  killing  Julius 
Hargrove.  The  plaintiff's  intestate  was  a  flagman  or  brake- 
man  on  defendant's  work  train,  and  was  an  old  railroad  man, 
and  knew  the  rules  of  railroads  as  to  the  passing  of  trains. 
The  conductor  of  the  work  train  stationed  plaintiff's  intestate 
at  a  point  between  Elmwood  and  the  work  train,  to  hear 
the  freight  train  blow,  and  to  signal  the  work  train  out  of  the 
way  of  the  freight  train.  The  signal  was  given,  and,  as  the 
work  train  went  out,  the  conductor  said  to  him,  "Stay  here 
until  I  return ;  will  follow  74  [freight  train]  right  back. ' '  The 
intestate  knew  and  expected  that  train  74  would  come  by  as 
soon  as  the  work  train  was  out  of  the  way.  He  was  then 
awake,  sober,  and  in  his  right  mind.  Three  hundred  yards 
above  the  place  where  the  intestate  was  injured,  the  freight 
train  stopped  to  "fix  a  log,"  and  could  be  seen  that  distance. 
The  intestate  was  sitting  on  a  cross-tie  asleep,  within  a  few 
inches  of  the  iron  rail.  As  the  engineer  of  train  74  approached 
and  saw  a  person  sitting  on  the  cross^tie,  he  assumed  that  he 
would  get  off,  but  on  nearer  approach,  seeing  that  the  person 
did  not  move,  he  gave  the  alarm  signal  by  sounding  the 
whistle,  ringing  the  bell,  and  applying  the  brakes.  The 
intestate  was  struck  by  the  freight  train,  injured,  and  died 
soon  afterwards.  When  the  conductor  saw  that  the  intestate 
did  not  move,  it  was  too  late  to  stop  before  passing  the 
intestate.  The  defendant  introduced  no  evidence,  and,  when 
the  plaintiff  closed,  his  honor  intimated  that  the  plaintiff 
could  not  recover,  and  a  nonsuit  and  appeal  were  taken. 

In  this  and  like  cases  the  plaintiff's  evidence  is  taken  as 
truQ.  The  rule  on  his  subject  has  been  so  frequently  and 
recently  expressed  by  this  court  that  repetition  seems  to  be 
superfluous  work.  However,  in  Norwood  v.  Railroad  Co., 
in  N.  C.  240,  16  S.  E.  5,  the  court  said:  "When  he  placed 
himself  in  a  position  where  he  was  liable  to  be  stricken  by 
a  passing  engine,  it  was  his  duty  to  keep  a  sharp  lookout ; 
and  if  he  carelessly,  recklesslv,  and  in  a  drunken  stupor  re- 
mained on  the  track  when  the  engine  was  approaching,  and 
till  it  came  in  contact  with  him,  he  was  negligent.  *  *  * 
If  it  were  conceded  that  the  engineer  saw  the  deceased  walk- 
ing along  the  track,  or  sitting  upright  on  the  end  of  a  cross- 
tie,  in  time  to  have  stopped  the  train  without  peril  or  difficulty, 
he  was  justified  in  believing  up  to  the  last  moment,  in  the 
absence  of  knowledge  or  information  that  he  was  insane  or 
deaf,  that  the  intestate  would  take  reasonable  precaution  for 
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his  own  safety  by  moving  out  of  the  way," — citing  other 
decisions  to  the  same  effect,  which  decisions  have  been  fol- 
lowed ever  since.  In  Wycoff  v.  Railroad  Co.,  126  N.  C.  11 52, 
37  S.  E.  999,  the  facts  were  not  identical,  but  were  similar, 
and  presented  the  same  question.  The  plaintiff  testified  that 
he,  being  worried,  stepped  off,  and  sat  on  the  end  of  a  cross- 
tie  to  rest  a  few  minutes,  and  while  sitting  there  he  dropped 
off  to  sleep,  and  was  knocked  senseless  by  a  passing  train. 
The  court  affirmed  per  curiam  the  nonsuit  on  the  authority  of 
Norwood's  Case,  supra.     Affirmed. 

DOUGLAS,  J.  (dissenting).  I  cannot  concur  in  the  opin- 
ion of  the  court.  The  answer  alleges  that  "the  said  plaintiff's 
intestate  deliberately,  with  a  reckless  disregard  of  his  own 
safety,  sat  down  upon  the  railroad  track,  and  fell  asleep";  and 
"that  the  engineer  of  said  locomotive,  when  he  saw  a  person 
sitting  on  the  cross-ties,  supposed  that  he  would  get  off,  and 
thus  escape  injury.  As  he  approached  quite  close,  and  seeing 
that  the  person  did  not  move,  he  gave  signals  of  alarm  by 
blowing:  the  whistle  and  ringing  the  bell  of  the  locomotive, 
thus  endeavoring  to  warn  the  said  person  of  the  danger;  and 
then,  seeing  that  he  did  not  move,  the  engineer  applied  the 
brakes,  and  did  everything  in  his  power  to  stop  the  engine, 
but  it  was  too  late."  The  fireman  testified  as  follows:  "Bob 
James  was  engineer.  He  blew  whistle  twice,  and  made  one 
application  of  brakes,  and  came  over  on  my  side  and  asked 
if  he  hit  that  man.  We  had  done  passed."  This  clearly 
shows,  what  was  practically  admitted  upon  the  argument,  that 
the  engineer  neither  blew  the  whistle  nor  gave  any  signal 
whatever  until  he  was  too  close  to  the  deceased  to  do  any 
good.     In  the  fateful  words  of  the  answer,  "it  was  too  late." 

The  opinion  of  the  court  seems  to  be  based  exclusively  on 
the  Cases  or  Norwood  and  of  Wycoff,  as  those  are  the  only 
cases  cited.  As  the  latter  case  was  decided  by  a  mere  per 
curiam  judgment,  without  setting  forth  either  the  facts  or  the 
law,  it  is  a  just  precedent  for  neither.  The  facts  in  Norwood's 
Case  were  essentially  different  from  those  in  the  case  at  bar. 
In  the  former  case  it  appeared  from  the  evidence  that  the 
engineer  kept  a  constant  lookout:  that  neither  he  nor  the 
fireman  saw  the  deceased  at  any  time ;  and  that,  owing  to  a 
curve  in  the  track,  it  would  have  been  impossible  for  the  engi- 
neer to  have  seen  him  in  time  to  have  prevented  the  accident 
by  stopping  his  train.  There  are  in  the  opinion  some 
unguarded  expressions,  in  the  nature  of  dicta,  that  have  been 
construed  to  mean  that  the  engineer  had  a  right  to  presume, 
up  to  the  last  moment,  that  the  deceased  would  get  off  the 
track,  and  that  therefore  there  was  no  duty  resting  upon  the 
engineer  to  give  any  warning  whatever  until  the  last  moment, 
when,  of  course,  it  would  have  been  too  late.  The  mere 
statement  of  the  proposition  exposes  its  inherent  falsity. 
That  it  was  a  mere  dictum  is  shown  by  the  fact  that  the  engi- 
neer never  saw  the  deceased,  and  therefore  had  no  occasion 
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for  any  presumption  of  any  kind.  If  this  was  ever  the  mean- 
ing of  Norwood's  Case,  it  has  been  clearly  overruled  in  Fulp 
v.  Railroad  Co.,  120  N.  C.  525,  27  S.  E.  74,  where  Justice 
Furches,  speaking  for  a  unanimous  court,  says:  "But  the 
great  error  of  the  charge  is  that  it  is  in  violation  of  that  great 
principle  in  favor  of  human  life,  so  thoroughly  settled  in  this 
state  and  in  every  jurisdiction,  that  the  iury  shall  pass  upon 
the  acts  of  the  defendant  where  negligence  is  alleged,  and 
upon  the  contributory  negligence  of  the  intestate  if  that  is 
alleged.  This  has  not  been  done  in  this  trial.  We  have 
shown  that  it  has  not  been  done  as  to  sounding  the  whistle  in 
a  sufficiently  intelligible  way  to  be  understood  whether  it  was 
passed  on  or  not."  As  it  was  necessary  for  the  jury  to  pass 
upon  the  fact  whether  or  not  the  whistle  was  sounded,  there 
surely  must  have  been  some  recognized  obligation  upon  the 
defendant  to  sound  the  whistle.  It  is  true,  the  whistle  should 
have  been  sounded  at  the  crossing;  but  it  is  equally  true  that 
Fulp's  intestate  was  on  the  track  30  or  40  yards  away  from 
the  crossing,  and  was  never  seen  by  the  engineer,  who  did  not 
know  that  he  had  struck  him  until  the  next  day.  If  the 
defendant  was  liable  for  failure  to  blow  at  a  crossing  because 
it  might  have  aroused  a  man  lying  40  yards  down  the  track, 
of  whose  existence  it  had  no  knowledge,  how  much  greater 
would  seem  to  be  its  negligence  when  the  deceased  was  in  full 
sight  of  the  engineer!  I  do  not  mean  to  say  that  in  the  case 
at  bar  the  engineer  should  have  stopped  his  train  as  soon  as 
he  saw  the  deceased  sitting  on  the  ends  of  the  cross-ties;  but 
I  do  say  that  he  should  have  given  him  timely  warning  by  bell 
or  whistle,  one  or  both,  as  might  be  necessary.  It  would 
have  taken  but  little  trouble  to  have  sounded  the  whistle, 
and  would  not  have  interfered  in  the  slightest  degree  with 
the  running  of  his  train.  Surely  a  human  life  is  still  worth 
something, — the  pulling  of  a  bell  cord,  the  opening  of  a 
whistle.  Where  a  human  life  is  at  stake  that  may  be  saved 
by  the  sounding  of  a  whistle,  then  it  is  gross  negligence — call 
this  an  expletive  if  you  will — not  to  blow  the  whistle.  Against 
the  dictum  in  the  Norwood  Case,  I  would  respectfully  invite 
the  attention  of  the  court  to  the  following  authorities: 

In  Finlayson  v.  Railroad  Co.,  1  Dill.  579,  582,  Fed.  Cas. 
No.  4,793,  the  court  says:  " In  this  case  the  uncontradicted 
evidence  on  both  sides  is  that  the  man  who  was  killed  was 
walking  on  the  track  of  the  defendant  corporation  along  the 
same  course  the  train  was  going  that  struck  and  killed  him; 
and  the  question  arises  what  degree  of  precaution  or  care  a 
railroad  company  or  its  servants  are  bound  to  take  to  guard 
against  injuring  a  man  under  such  circumstances.  *  *  * 
I  instruct  you  that  the  agents  of  the  railroad  company  had  a 
right  to  suppose  he  was  such  a  man,  of  sound  mind  and  sound 
hearing,  and  that  he  would  take  reasonable  care  to  protect 
himself  incase  of  danger.  Under  that  view  of  the  case,  I 
further  say  to  you  that  these  agents  or  officers  of  the  company 
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were  bound  to  give  a  reasonable  and  fair  notice  of  their 
approach,  when  they  found  that  the  man  was  not  taking  steps 
to  get  out  of  the  way, — such  a  notice  as  would  reach  a  man. 
under  ordinary  circumstances,  of  good  hearing,  and  who 
had  his  attention  alive  to  his  situation.  If,  then,  you  believe 
that  the  bell  was  rung,  and  that  the  whistle  was  sounded,  in 
time  to  enable  this  man  to  get  off  the  track,  these  parties  are 
guiltless,  and  the  company  is  not  liable.  If,  on  the  other 
hand,  you  believe  they  delayed  making  any  signal  at  all  until 
it  was  entirely  too  late  for  him  to  get  off  the  track;  that  they, 
being  aware  of  his  presence,  delayed  to  ring  the  bell  or  sound 
the  whistle  until  he  could  not  have  stepped  aside  and  saved 
himself, — in  that  case  there  was  negligence  on  the  part  of 
these  employees,  for  which  the  railroad  company  is  respon- 
sible "  This  able  opinion  was  written  by  Justice  Miller,  of 
the  United  States  supreme  court,  and  concurred  in  by  Judge 
Dillon.  Their  names  are  a  sufficient  guaranty  of  the  value  of 
the  opinion.     The  italics  are  my  own. 

The  same  rule  was  laid  down  by  the  supreme  court  of 
Pennsylvania  as  far  back  as  1864,  in  Railroad  Co.  v.  Spearen, 
47  Pa.  300,  304,  as  follows:  "The  principle  may  be  illustrated 
thus:  If  the  engineer  saw  the  adult  in  time  to  stop  his  train, 
but,  the  train  being  in  full  view,  and  nothing  to  indicate  to 
him  a  want  of  consciousness  of  its  approach,  he  would  not  be 
bound  to  stop  his  train.  Having  the  right  to  a  clear  track, 
he  would  be  entitled  to  the  presumption  that  the  trespasser 
would  remove  from  it  in  time  to  avoid  the  danger,  or,  if  he 
thought  the  person  did  not  notice  the  approaching  train,  it 
would  be  sufficient  to  whistle  to  attract  his  attention  without 
stopping.  But  if,  instead  of  the  adult,  it  were  a  little  child 
upon  the  track,  it  would  be  the  duty  of  the  engineer  to  stop 
his  -train  upon  seeing  it. ' '  These  are  the  words  of  a  court  of 
recognized  ability,  and  one  that  has  certainly  never  been 
inclined  to  hamper  railroad  management  by  useless  restric- 
tions. 

In  Railroad  Co.  v.  Morlay,  30  C.  C.  A.  6,  86  Fed.  240.  242, 
the  United  States  circuit  court  of  appeals  (three  circuit  judges 
concurring  therein)  says:  "The  testimony  shows  that  when 
from  200  to  300  feet  away  from  the  man  the  danger  of  his 
situation  was  recognized  by  the  engineer  and  fireman,  and 
that  from  that  moment  to  the  instant  of  the  injury  they 
attempted,  by  blasts  of  the  whistle  and  by  shouts,  to  warn 
him ;  but  the  testimony  of  other  witnesses,  and  the  fact  that 
the  man's  attention  was  not  awakened,  tend  to  show  that  the 
warnings  were  not  given.  Whether  they  were  given,  and 
whether  an  earlier  effort  to  stop  or  reduce  the  speed  of  the 
train  should  have  been  made,  were  therefore  questions  for  the 
jury," — citing  Coasting  Co.  v.  Tolson,  139  U.  S.  551,  n  Sup. 
Ct.  653,  35  L.  Ed.  270. 

The  following  headnotes  are  taken  from  the  case  of  Rail- 
road Co.  v.  Tinkham's  Adm'x  (Ky.)  44  S.  W.  439:  "(1) 
Where  the  trainmen  see  a  trespasser  on  the  track  in  front  of 
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the  train,  it  is  their  duty  to  give  timely  warning  of  the  danger, 
and,  if  necessary  and  practicable,  to  slacken  speed  and  stop 
the  train.  (2)  Where  an  engineer  saw  a  trespasser  on  the 
track  600  yards  ahead  of  the  engine,  and  neither  gave  the 
usual  signal  nor  made  any  effort  to  stop  the  train  until  within 
100  yards,  the  question  of  negligence  was  for  the  jury." 

The  following  headnotes  are  from  Railroad  Co.  v.  Hocker 
(Ky.)  55  S.  W.  438:  "(1)  Whether  the  servants  in  charge  of 
the  train  gave  timely  warning  of  the  approach  of  the  train  after 
discovering  the  presence  of  a  trespasser  on  the  track  was 
properly  left  to  the  jury.  (2)  While  the  servants  in  charge  of 
a  train  are  not  bound  to  stop  the  train  upon  discovering  a 
trespasser  upon  the  track,  they  should  warn  him  by  sounding 
the  whistle  or  ringing  the  bell ;  having  the  right  to  presume, 
when  such  warning  has  been  given,  that  he  will  get  off  the 
track  in  time  to  prevent  injury." 

In  the  recent  case  of  Railroad  Co.  v.  Harvin  (decided  in 
December,  1899)  54  S.  W.  629,  the  court  of  civil  appeals  of 
Texas  lays  down  the  rule  in  the  following  explicit  terms; 
"The  instruction  sought,  that  the  persons  operating  the 
engine  'are  authorized  to  presume  that  a  person  seen  on  the 
track  will  leave  such  track  in  time  to  avoid  injury,  and  are 
authorized  to  act  upon  such  presumption, '  should  have  been 
qualified  so  as  to  show  that  such  presumption  would  not 
arise  unless  some  warning  is  given  of  the  approach  of  the 
train.  Railway  Co.  v.  Smith,  62  Tex.  254,  Without  this 
qualification,  the  court  was  not  required  to  give  the  instruc- 
tion.' ' 

The  rule  is  thus  laid  down  in  2  Shear.  &  R.  Neg.  §  483 : 
"Thus  a  locomotive  engineer  or  motorman,  after  becoming 
aware  of  the  presence  of  any  person  on  or  dangerously  near 
the  track,  however  imprudently  or  wrongfully,  is  bound  to 
use  as  much  care  to  avoid  injury  to  him  as  he  ought  to  use  in 
favor  of  one  lawfully  and  properly  upon  the  track ;  that  is  to 
say,  ordinary  care  with  respect  to  anticipating  injury,  before 
it  becomes  imminent,  and  the  utmost  care  and  diligence  of 
which  he  is  personally  capable,  after  he  knows  that  it  is 
imminent.  He  must  promptly  use  all  the  usual  signals  to 
warn  the  trespasser  of  danger,  and  he  must  also  check  the 
speed  of  his  train,  and  even  bring  it  to  a  full  stop,  if  necessary, 
unless  the  circumstances  are  such  as  to  justify  him,  acting 
prudently,  in  believing  that  the  traveler  sees  or  hears  the 
.  train,  and  will  step  off  the  track  in  ample  time  to  avoid  all 
danger,  without  any  diminution  of  the  speed  of  the  train." 
Numerous  authorities  are  cited  by  the  learned  authors. 

In  Patt.  Ry.  Ace.  Law,  the  author  says,  in  section  204 
(page  197):  "*  *  *  When  they  [engineers]  do  see  a  tres- 
passer on  the  line,  apparently  of  adult  years  and  of  average 
capacity,  they  are  bound  to  warn  him  by  signal  of  his  danger, 
and  that,  having  done  so,  they  may  assume  that  he  will  get  off 
the  line,  and  that  they  are  only  bound  to  stop  the  train  when 
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the  circumstances  of  the  locality  are  such  (for  instance,  on 
a  bridge  or  in  a  narrow  cutting)  that  the  trespasser  does  not 
have  an  opportunity  to  escape,  or  when  the  trespasser  does 
not  apparently  hear  or  heed  or  comprehend  the  warning  of 
his  danger." 

In  2  Wood,  R.  R.,  the  author  says,  on  page  1461 :  "If,  after 
becoming  aware  of  the  trespasser's  presence,  the  engineer 
fails  to  exert  every  effort  possible  to  prevent  the  injury,  the 
company  must  be  held  liable."  Again,  on  page  1463,  he  savs: 
"Therefore,  where  an  adult  person  appears  on  the  track,  the 
company  has  a  right  to  presume  that  he  will  heed  the  warn- 
ings of  approaching  danger  and  protect  himself,  and  is  not 
bound  either  to  stop  the  train  or  to  slacken  its  speed. ' '  Again, 
on  page  1470,  he  says:  "Of  course,  this  rule  requires  the 
company  where  there  is  reason  to  apprehend  that  a  person 
seen  upon  the  track  will  not  heed  the  signals  of  danger, 
and  take  himself  out  of  the  way  of  the  train,  to  use 
reasonable  diligence  to  stop  the  train,  and  avert  the  seri- 
ous consequences  likely  to  ensue  from  failure  to  do  so; 
but  this  condition,  as  we  have  seen,  does  not  apply,  as  a  rule, 
except  where  it  is  observable  that  the  person  is  not  in  pos- 
session of  his  faculties,  or  is  so  young  that  it  cannot  be  rea- 
sonably expected  that  he  will  avoid  the  threatened  danger." 
All  these  quotations  are  in  the  same  section  (section  320), 
and  apply  to  the  same  subject.  They  tend  to  show  that, 
even  where  the  author  does  not  say  in  so  many  words  that 
the  signals  must  be  given,  he  proceeds  upon  the  assumption 
that  they  are  given. 

The  cases  of  McAdoo  v.  Railroad  Co.,  105  N.  C.  140,  11  S.  E. 
316,  and  Meredith  v.  Same  (N.  C.)  13  S.  E.  137,  are  not  cited 
by  the  court,  perhaps  because  the  facts  therein  are  so  different 
from  those  before  us;  and  yet  both  opinions  contain  ex- 
pressions, in  the  nature  of  dicta,  that  would  seem  to  support 
the  opinion  of  the  court.  Neither  case  is  an  authority. 
Meredith  stepped  in  front  of  a  train  that  was  backing,  and 
there  seems  to  be  no  evidence  that  the  engineer  either  saw 
him  or  could  have  seen  him.  Therefore  there  was  no  room 
for  presumption.  In  McAdoo's  Case  the  opinion  says  (on 
page  153,  105  N.  C,  and  page  320,  11  S.  E.):  "The  plaintiff 
*  would  not  swear1  that  the  bell  was  not  rung,  while  the  engi- 
neer and  fireman  both  testified  that  it  was  rung.M  Therefore 
it  seems  that  the  warning  was  given,  and  again  the  presump- 
tion was  excluded.  The  error  in  these  dicta  arises  from  the 
singular  misapprehension  of  the  court  as  to  the  legal  effect  of 
the  presumption,  which  simply  relieves  the  engineer  from  the 
obligation  of  stoppihg  his  train,  but  not  from  the  duty  of  giv- 
ing timely  warning.  The  McAdoo  Case  is  a  marked  instance 
of  those  numerous  cases  in  which  appellate  courts  fail  to 
apprehend  the  real  point  attempted  to  be  presented.  Both 
McAdoo  and  the  engineer  swore  that  McAdoo  was  walking 
between  four  and  five  miles  an  hour,  and  the  engineer  swore 


608  MASTER  AND  SERVANT  Vo}  XXI 

(NS) 

Stewart  v.  Southern  Ry.  Co 

that  the  train  was  not  going  over  four  miles  an  hour, — the 
speed  limited  by  city  ordinance.  If  this  were  so,  it  would 
have  been  a  physical  impossibility  for  the  train  to  have 
overtaken  McAdoo.  And  yet  this  court  gravely  says,  on  page 
154.:  "  If  it  was  running  at  five  miles  an  hour  (and  the  only 
testimony  is  that  it  was  running  four  or  five),  it  is  manifest 
that  a  reduction  of  the  speed  to  one  mile  less  an  hour  would 
not  have  prevented  the  injury  by  enabling  the  plaintiff  to  see 
with  his  face  turned  in  the  opposite  direction/  *  Of  course 
not,  but  it  would  have  prevented  the  injury  by  preventing  the 
train  from  ever  overtaking  him.  Moreover,  the  warning  by 
bell  or  whistle  is  addressed  to  the  sense  of  hearing,  and  not 
to  the  sense  of  sight.  The  duty  of  giving  warning  to  a  man 
walking  with  his  back  to  the  engine  is  imposed  to  enable  him 
to  exercise  the  only  sense  which  the  laws  of  nature  permit  him 
to  use  under  such  circumstances.  Is  not  this  common  sense, 
even  if  opposed  to  the  speculative  dicta  of  judges  of  acknowl- 
edged ability  and  learning? 

It  would  be  needless  to  deny  that  I  regret  the  decision  of 
this  court,  because  it  seems  to  me  a  retrogression.  It  hap- 
pened that  the  decision  of  the  Greenlee  Case,  governing  also 
that  of  Troxler,  depended  upon  my  individual  vote,  and  that 
vote  I  gave  for  what  will  ever  be  to  me  the  sacred  cause  of 
humanity.  The  same  principle  impels  me  now  to  file  this 
dissent.  We  then  held  that  it  was  negligence  in  a  railroad 
company  not  to  have  automatic  couplers,  because  a  prudent 
man,  having  due  regard  for  human  life,  would  have  all  such 
safety  appliances  as  were  in  common  use  and  within  his 
reach.  But  we  did  not  say,  and  we  could  not  say,  that  the 
railroads  must  have  such  couplers;  but  we  did  say  that  the 
failure  to  have  them  would  be  such  continuing  negligence  as 
would  render  them  liable  for  any  resulting  injury.  We  thus 
placed  upon  them  practically  the  burden  of  obtaining  such 
couplers.  Is  it  any  greater,  or  as  great,  a  burden  to  require 
them  to  ring  a  bell  or  blow  a  whistle  when  a  human  life  is  at 
stake?  The  trespasser  may  be  sick  or  even  drunk,  but  he  is 
a  human  being;  and  why  not  give  him  a  chance  for  his  life, 
when  it  will  not  interfere  in  the  slightest  degree  with  the  run- 
ning of  the  train  ?  Conditions  have  changed  in  recent  years. 
In  former  times  the  railroad  train,  with  its  long,  loose  coup- 
ling, alternately  taking  up  and  letting  out  the  slack,  and  with 
rails  loosely  set  in  chairs,  and  rattling  at  every  joint,  made 
noise  enough  to  be  heard  a  mile  away;  and,  as  it  took  three 
or  four  minutes  to  travel  that  mile,  the  trespasser  on  the 
track  had  time  enough  to  collect  his  senses.  Now  the  vesti- 
buled  train,  with  its  close  coupling  and  patent  buffers,  makes 
but  little  noise  on  a  track  that  the  fish  bar  has  practically 
made  into  one  continuous  rail;  while  its  terrific  speed  gives 
but  a  few  seconds  for  thought  or  action  after  it  comes  within 
hearing.  As  our  decisions  have  professed  to  meet  other  pro- 
gressive emergencies,  why  not  do  so  in  the  present  case,  when 
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its  object  can  be  attained  without  imposing  any  additional 
burden  upon  the  railroad  company?  But  it  may  be  said  we 
have  held  to  the  contrary.  Suppose  we  have;  no  rule  of 
property  is  involved,  and,  if  we  are  wrong,  who  can  correct 
our  errors  except  ourselves?  As  has  been  well  said  by  the 
great  chief  justice  of  Georgia,  this  court  is  supreme  in  the 
majesty  of  duty  as  well  as  in  the  majesty  of  power.  In  view 
of  the  foregoing  authorities,  so  thoroughly  consistent  with 
the  highest  principles  of  public  policy  and  the  enlightened 
humanity  of  a  Christian  age,  I  most  respectfully  dissent  from 
the  opinion  of  the  court.  ' 


Mosnat  v.  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Iowa,  May  21  >  1901.) 
[86  N.  W.  Rep.  297.] 

Injury  to  Employee — Negligence — Evidence.* — Plaintiff  in  an  action 
against  a  railroad  company  for  negligence  causing  the  death  of  an 
engineer  in  its  employ  should  not  be  allowed  to  introduce  as  a  whole 
a  book  of  rules  issued  by  defendant  for 'the  government  of  its  employees 
generally,  containing  124  pages  and  368  rules,  but  any  of  them  that  are 
competent  should  be  designated  and  offered  separately. 

Same — Same — Same. — The    negligence   of  deceased  being  at  issue, 
testimony  that  he  was  "a  careful,   prudent,   and    cautious   engineer 
invades  the  province  of  the  jury. 


»» 


Appeal  from  district  court,  Tama  county;  O.  Caswell, 
Judge. 

Action  to  recover  damages  for  an  injury  resulting  in  the 
death  of  Charles  A.  Schaefer.  Trial  to  a  jury,  and  verdict 
and  judgment  for  the  plaintiff.  The  defendant  appeals. 
Reversed. 

Hubbard,  Dawley  &  Wheeler,  for  appellant. 
J.  J.  Mosnat,  for  appellee. 

SHERWIN,  J.  The  plaintiff's  intestate  was  an  engineer 
employed  by  the  defendant.  On  the  26th  day  of  July,  1898, 
while  pulling  a  passenger  train  from  Hawarden  to  Eagle 
Grove,  he  ran  into  freight  and  coal  cars  which  had  in  some 
way  got  partially  onto  the  main  track  at  a  switch  about  a  mile 
and  a  half  west  of  the  station  at  Eagle  Grove.  In  this  col- 
lision he  received  injuries  causing  his  death  soon  after.  The 
defendant  is  charged  with  negligence  in  permitting  said  cars  to 
be  on  the  main  line  of  its  road  at  the  time  in  question,  and 
with  negligence  in  displaying  a  signal  indicating  a  clear  track 
at  that  point,  and  with  negligence  in  constructing  and  in 
permitting  its  automatic  split  switch  at  said  point  to  become 

*As  to  the  admissibility  of  the  rules  of  a  railroad  company  as  bearing 
on  the  question  of  the  existence  of  negligence  on  its  part,  see  5  Rap.  & 
Mack's  Dig.  513  et  seg. 

21  (N  s)  A  &  E  R  Cas— 39 
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out  of  repair,  so  that  it  would  not  turn  the  standard  properly 
and  display  the  correct  signal  to  an  approaching  train. 

The  plaintiff  put  in  evidence,  over  the  defendant's  objec- 
tion, a  book  of  rules  issued  by  the  defendant  for  the  govern- 
ment of  its  employees  generally,  containing  124  pages,  and  at 
least  368  rules.  Upon  what  theory  they  were  offered  or 
admitted  is  not  indicated  to  us,  further  than  that  they  were 
rules  of  the  company,  and  therefore  admissible.  In  the  first 
place,  if  the  book  contained  any  rules  which  were  competent 
evidence  in  the  case,  they  should  have  been  designated  and 
offered  separately,  instead  of  being  thrown  in  en  masse  for 
the  jury  to  look  over,  and  determine  which  rules  might  or 
might  not  have  a  bearing  upon  the  issues  before  it.  Many  of 
these  rules  are  eiven  in  an  amended  abstract  filed  by  the 
plaintiff,  evidently  with  the  thought  that  they  are  competent 
evidence.  But,  in  our  judgment,  but  few  if  any  of  them  can 
be  held  admissible.  The  liability  of  the  defendant  in  cases  of 
this  kind  cannot,  as  a  general  rule,  be  fixed  or  changed  by  its 
rules  governing  its  employees  in  the  operation  of  its  trains, 
except  possibly  as  such  rules  may  seek  to  control  or  direct  the 
conduct  of  the  injured  person;  for  it  is  manifest  that  the 
rules  may  not  fix  a  legal  standard  of  care.  They  may  require 
a  higher  standard  than  the  law  does,  or  they  may  not  reach 
the  height  required,  in  either  of  which  cases  they  might  be 
incompetent  on  the  question  of  the  defendant's  negligence. 
There  was  prejudicial  error  in  the  admission  of  these  rules, 
and  also  in  not  giving  the  instruction  asked  by  the  defendant 
as  to  No.  115,  as  there  was  no  issue  upon  which  it  was 
material. 

The  plaintiff  was  allowed  to  prove  that  the  deceased  was 
"a  careful,  prudent,  and  cautious  engineer.' *  This  was  error. 
The  question  of  want  of  negligence  of  the  deceased  was  an 
issue  in  the  case,  and  this  testimony  clearly  invaded  the 
province  of  the  jury  on  that  question.  It  was  undoubtedly 
proper  to  show  that  the  deceased  was  a  competent  engineer, 
for  the  purpose  of  showing  his  earning  capacity,  but  that  did 
not  authorize  questions  of  the  character  under  consideration. 
Spaulding  v.  Railway  Co.,  98  Iowa,  205,  67  N.  W.  227,  and 
Wheelan  v.  Railway  Co.,  85  Iowa,  167,  52  N.  W.  119,  cited 
by  appellee,  are  not  authority  for  his  contention. 

We  discover  no  prejudicial  error  in  the  instructions  given 
by  the  court,  and  no  other  error  in  refusing  those  asked  by  the 
defendant.  We  have  given  the  evidence  in  this  case  close 
attention,  and  are  not  prepared  to  hold  that  it  is  insufficient 
to  support  a  verdict.  In  view  of  a  retrial  of  the  case,  we  will 
not  discuss  it.  For  the  errors  pointed  out,  the  case  is  re- 
versed.    Reversed. 
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[Supreme  Court  of  Minnesota,  May  io,  1901.) 
[86  N.  W.  Rep.  76.] 

Injury  to  Employee — Collision  between  Hand  Cars — Defective  Handle 
— Liability  under  Employers'  Liability  Act — Sufficiency  of  Complaint.*— 
The  complaint  in  this  action  states  that  appellant  operated  a  railroad  in 
the  state  of  Wisconsin,  and  engaged  a  "bridge  gang"  at  West  Superior 
to  operate  from  that  point  the  repair  and  reconstruction  of  bridges  along 
its  line.  As  a  part  of  the  consideration  of  the  hiring  contract,  appellant 
agreed  to  daily  transport  the  men  to  and  from  West  Superior  to  the  sta- 
tion nearest  the  place  of  their  day's  labor  by  means  of  its  regular  trains, 
and  for  their  transportation  from  such  station  to  their  point  of  work 
they  were  furnished  hand  cars,  to  be  propelled  by  themselves.  While 
respondent,  who  was  one  of  the  crew,  was  riding  on  a  hand  car  from  the 
place  of  that  day's  work  to  a  station  where  they  would  board  appellant's 
train  back  to  West  Superior,  another  handcar,  propelled  by  other  mem- 
bers of  the  same  gang,  overtook  the  first  car,  and  was  negligently  pro- 
pelled against  it,  derailing  it  and  causing  injury  to  respondent.  One  of 
the  bandies  on  the  front  end  of  the  rear  car,  as  it  was  then  approaching, 
was  broken  off ;  and,  because  of  its  absence,  the  other  handle  on  the 
same  end  of  that  car  caused  the  preceding  car  to  be  pushed  laterally  and 
derailed.  Held,  that  the  complaint  states  a  cause  of  action,  in  the  fol- 
lowing particulars :  The  respondent  and  other  members  of  the  crew 
were  employees  of  appellant,  and  at  the  time  of  the  injury  were  engaged 
in  their  duties  as  such,  within  the  meaning  of  chapter  220,  Laws 
Wis.  1893.  Benson  v.  Railway  Co.,  80  N.  W.  1050, 78  Minn.  303,  distin- 
guished. 

Same — Same— Negligence  in  Failing  to  Provide  Rules  for  the  Opera- 
tion of  Hand  Cars.f — Appellant  was  guilty  of  contributory  negligence 
in  failing  to  provide  suitable  rules  and  regulations  for  the  control  and 
operation  of  hand  cars  under  such  circumstances. 

Same— Same — Proximate  Cause — Definition. J— The  defective  handle 
may,  under  the  circumstances,  have  been  the  proximate  cause  of  the  in- 
jury, and  the  proper  rule  in  such  case  is  as  follows :  "A  person  guilty  of 
negligence  should  be  held  responsible  for  all  the  consequences  which  a 
prudent  and  experienced  person,  fully  acquainted  with  all  the  circum- 
stances which  in  fact  existed,  whether  they  could  have  been  ascertained 
by  reasonable  diligence  or  not,  would  at  "the  time  of  the  negligent  act 
have  thought  reasonably  possible  to  follow  if  they  had  occurred  to  his 
mind."  Christianson  v.  Railway  Co.,  69  N.  W.  640,  67  Minn.  94,  ap- 
proved. 

Brown  and  Lovely,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  county;  David  F. 
Simpson,  Judge. 

Action  by  Peter  M.  Wallin  against  the  Eastern  Railway 
Company  of  Minnesota.  Verdict  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.     Affirmed. 

W.  E.  Dodge,  Rome  G.  Brown,  and  Charles  S.  Albert,  for 
appellant. 

Ludvig  Arctander,  for  respondent. 

*As  to  whether  employees  riding  to  and  from  work  are  passengers,  see 
note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  122. 

fSee  notes  at  end  of  case. 

%  As  to  what  constitutes  the  proximate  cause  of  an  injury,  see  generally, 
Vandercook  v.  Detroit,  G.  R.  &  W.  R.  Co.  (Mich.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  353,  a.n&foot-note. 
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LEWIS,  J.  The  complaint  in  this  action  states,  in  sub- 
stance: That  the  defendant  is  incorporated  under  the  laws  of 
the  state  of  Wisconsin,  owning  and  operating  a  line  of  rail- 
way between  St.  Paul,  Minn.,  and  West  Superior,  Wis.,  and 
that  about  22  miles  of  its  tracks  extend  through  the  state  of 
Wisconsin.  That  in  the  year  1899  defendant  was  engaged  in 
repairing  and  reconstructing  the  wooden  bridges  and  culverts 
on  that  division  of  its  line  extending  from  the  city  of  West 
Superior,  Wis.,  to  the  village  of  Sandstone,  Minn.,  for  which 
purpose  defendant  employed  a  gang  of  about  12  men,  com- 
prising carpenters  and  helpers,  designated  as  the  " bridge 
gang."  The  plaintiff  was  a  carpenter  by  trade,  and  on  May 
12,  1899,  was  employed  by  defendant  to  work  as  a  member  of 
the  bridge  gang,  to  assist  in  the  repairing  and  reconstructing 
of  bridges  and  culverts  on  the  Wisconsin  side  of  defendant's 
line  of  railway.  That  all  members  of  such  bridge  gang  were 
at  the  time  of  their  employment  by  defendant  located  at  West 
Superior,  Wis.  That  such  bridge-repair  work  was  then  and 
there  carried  on  by  defendant  from  West  Superior  as  the 
starting  point,  and  as  a  part  of  the  contract  of  employment 
of  the  plaintiff,  and  in  consideration  of  his  agreement  to  per- 
form such  services,  defendant  undertook,  promised,  and 
agreed  with  plaintiff  to  carry  him  over  its  line  of  railway  every 
morning  from  West  Superior  to  the  places  along  its  tracks 
where  he  would  be  required  to  work  during  the  day,  and  every 
evening  back  again  to  West  Superior,  by  means  of  regular 
trains  to  the  nearest  station,  and  from  such  point  to  the  place 
of  work  by  hand  cars.  It  is  further  alleged :  That  on  October 
4,  1899,  and  during  the  whole  of  that  day,  such  bridge  gang, 
including  plaintiff,  were,  in  the  course  of  their  employment 
with  defendant,  engaged  in  repairing  a  certain  bridge  on 
defendant's  line  of  railway  at  a  point  in  Wisconsin  about  11 
miles  southwest  of  West  Superior.  That  at  about  5 :30  o'clock 
in  the  afternoon  of  that  day,  while  so  engaged  in  such  em- 
ployment, plaintiff,  with  the  other  members  of  the  bridge 
gang,  was  ordered  by  defendant  to  go  upon  one  of  defendant's 
hand  cars,  so  furnished,  and  to  assist  in  propelling  the  same 
over  defendant's  tracks  and  railroad  line  towards  Saunders, 
for  the  purpose  of  enabling  plaintiff  and  members  of  the 
bridge  gang  to  take  defendant's  passenger  train  back  to  West 
Superior.  That,  while  plaintiff  was  engaged  in  his  duty  as 
such  employee  in  propelling  such  hand  car,  defendant  then 
and  there  caused  another  hand  car  to  be  also  propelled  over 
such  track  by  other  servants  of  defendant,  members  of  the 
same  bridge  gang,  in  close  proximity  to  and  immediately  fol- 
lowing the  hand  car  propelled  by  plaintiff.  The  car  in 
charge  of  the  other  members  of  the  bridge  gang  was  defective, 
in  that  one  of  the  handles  on  the  front  end  of  the  car,  as  it 
was  then  proceeding,  was  broken  off,  and  the  car  was  so  care- 
lessly and  negligently  handled  by  the  parties  in  charge  of  it 
that,  without  fault  on  plaintiff's  part,  and  without  any  warn- 
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ing  or  notice,  it  ran  into  and  collided  with  the  preceding  car, 
upon  which  plaintiff  was  riding,  and  by  reason  of  the  absence 
of  the  handle  the  preceding  car  was  pushed  off  the  track  and 
derailed,  thereby  injuring  plaintiff.  It  is  th6n  charged  that 
defendant  was  guilty  of  negligence  by  its  failure  to  provide 
reasonable  rules  and  regulations  to  control  the  running  of  hand 
cars  upon  its  tracks.  The  complaint  then  sets  forth  chapter 
220,  Laws  Wis.  1893;  which  provides  that  a  railway  company 
shall  be  liable  for  damages  sustained  within  that  state  by  any 
employee  of  such  company,  without  contributory  negligence 
on  his  part,  when  injuries  are  occasioned  by  any  defective 
apparatus,  etc.,  or  while  engaged  in  operating  trains,  and 
while  engaged  in  the  performance  of  his  duty  as  such  em- 
ployee, which  injuries  shall  have  been  caused  by  carelessness 
or  negligence  of  any  other  employee.  This  complaint  was 
demurred  to  upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  and,  the  demurrer 
being  overruled,  defendant  appeals.  Defendant  attacks  the 
complaint  upon  three  independent  grounds:  First,  that  plain- 
tiff and  his  fellow  workers  were  not,  at  the  time  of  plaintiff's 
injury,  employees,  engaged  in  their  duties  as  such,  within  the 
purpose  and  meaning  of  the  Wisconsin  act;  second,  that, 
under  the  circumstances  alleged  in  the  complaint,  defendant 
was  not  required  to  furnish  rules  regulating  the  use  and  opera- 
tion of  hand  cars;  third,  that  the  absence  of  one  of  the  handles 
from  the  following  car  was  not  the  proximate  cause  of  plain- 
tiff's injury,  and  that  the  derailment  of  the  car  was  not  such 
a  consequence,  under  the  facts  pleaded,  as  could  or  ought  to 
have  been  foreseen  by  defendant  as  likely  to  follow  the 
absence  of  the  handle. 

1.  In  support  of  the  first  proposition  appellant  relies  upon 
the  case  of  Benson  v.  Railway  Co.,  78  Minn.  303,  80  N.  W. 
1050.  In  that  case  the  railway  company  were  engaged  in 
repairing  and  resurfacing  its  track,  and,  for  convenience,  kept 
and  maintained,  on  a  side  track  near  where  the  repairs  were 
being  made,  a  number  of  cars  for  the  boarding  and  lodging 
of  the  men.  When  the  necessities  of  the  work  required  the 
men  to  be  separated  some  distance  from  these  cars,  the  rail- 
way company  furnished  hand  cars  for  the  convenience  of  the 
men,  on  which  to  transport  themselves  to  and  from  their 
occupation;  and,  while  plaintiff  in  that  action  was  riding 
upon  a  hand  car  between  the  place  of  his  employment  and 
the  boarding  cars,  another  hand  car,  carrying  other  em- 
ployees, engaged  in  similar  work,  overtook  and  collided  with 
it,  whereby  the  injury  was  occasioned.  It  was  held  that  at 
the  time  of  the  injury  the  men  in  charge  of  the  hand  cars 
were  not  engaged  in  the  discharge  of  their  duties  under  their 
employment,  within  the  meaning  of  the  Wisconsin  act.  The 
decision  rests  upon  the  ground  that  defendant  had  no  con- 
trol over  the  men  at  that  time,  was  not  boarding  them,  had 
not  undertaken  to  transport  them  to  and  from  their  work,  and 
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that  the  hand  cars  were  funished  merely  for  the  convenience 
of  the  employees,  who  were  in  no  sense  acting  in  the  per- 
formance of  their  regular  duties.  The  facts  stated  in  the 
complaint  we  are  now  considering  are  entirely  different. 
While  there  is  an  apparent  lack  of  candor  and  fullness  in  the 
allegations  of  the  complaint  upon  the  question  whether  or 
not  the  wages  of  the  men  covered  the  entire  time  of  their 
absence  from  West  Superior,  yet  we  think  it  must  be  inferred 
from  the  statements  therein  contained  that  the  employment 
for  each  day  commenced  at  the  time  they  left  West  Superior, 
and  ended  at  the  time  of  their  return.  It  is  stated  that  the 
men  were  employed  at  West  Superior;  that  the  work  of 
repairing  and  reconstructing  was  conducted  from  that  point ; 
that,  as  a  part  of  the  consideration  of  their  employment,  the 
defendant  agreed  to  transport  them  to  and  from  the  places  of 
work  by  the  means  specified;  and  that  during  the  whole  of 
the  day  of  the  occurrence  of  the  injury  they  were  engaged  in 
the  performance  of  their  duties  as  such  employees.  We, 
therefore,  consider  the  complaint  sufficient  in  this  respect, — 
that  it  shows  with  reasonable  certainty  that  at  the  time  of 
the  injury  not  only  respondent,  but  the  other  members  of  the 
bridge  gang  in  charge  of  the  other  car,  were  employees  of 
appellant,  and  engaged  in  the  performance  of  their  duties  as 
such. 

2.  Conceding,  then,  that  respondent  and  the  other  men  in 
charge  of  the  hand  cars  were  employees  of  appellant,  and  as 
such  engaged  in  the  performance  of  their  duties  at  the  time 
of  the  injury,  we  now  consider  whether  or  not  the  company 
was  required  to  have  in  force  suitable  rules  and  regulations 
to  govern  and  control  the  operation  of  hand  cars  under  such 
circumstances.  It  is  well  known  that  the  operation  of  hand 
cars  by  men  engaged  in  repairing  a  railway  track  is  attended 
with  considerable  danger.  Men  frequently  go  in  separate 
gangs  on  two  cars  to  some  point  upon  a  railroad,  and  are 
obliged  to  run  rapidly  to  avoid  passing  trains,  and  accidents 
are  not  infrequent  as  a  result  of  collisions  of  hand  cars  thus 
operated;  and  it  would  seem  that  such  business  is  of  so  dan- 
gerous and  hazardous  a  character  that  ordinary  men  who  are 
called  upon  to  take  charge  of  hand  cars  under  such  circum- 
stances should  be  guided  by  reasonable  rules  and  regulations. 
In  the  case  of  Steffenson  v.  Railway  Co.,  45  Minn.  355,  47 
N.  W.  1068,  11  L.  R.  A.  271,  reference  is  made  to  the  danger 
of  operating  hand  cars :  and  in  the  case  of  Christianson  v. 
Railway  Co.,  67  Minn.  94,  69  N.  W.  640,  it  appears  that  a 
rule  of  that  company  was  in  force  «which  required  hand  cars 
to  be  kept  apart  for  a  distance  of  540  feet.  It  is  true  these 
men  were  not  engaged  in  the  same  capacity  as  section  men 
are,  who  remain  constantly  at  work  along  the  track  for  the 
purpose  of  repairing  it,  and  are  usually  in  charge  of  some 
manager  or  section  boss,  but  that  fact  would  not  lessen  the 
duty  of  the  master  to  impose  rules  and  regulations  for  the 
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operation  of  hand  cars.  It  would,  rather,  tend  to  increase 
that  duty ;  for  there  would  be  more  necessity  of  reasonable 
regulations  with  respect  to  inexperienced  men  for  such  pur- 
poses than  where  a  section  crew  is  operating  under  the  control 
of  a  manager.  This  requirement  should  not  be  regarded  as  a 
hardship  upon  a  railway  company,  as  it  tends  to  the  safety  of 
the  public  as  well  as  employees,  and  certainly  inures  to  the 
protection  of  the  company  itself.  Our  conclusion  is  that, 
under  such  circumstances,  it  was  negligence  on  the  part  of 
appellant  to  place  its  employees  in  charge  of  such  defective 
car,  and  permit  them  to  operate  it  in  the  manner  stated,  in 
the  absence  of  reasonable  rules  and  regulations  for  their  guid- 
ance. 

3.  If  the  members  of  the  bridge  gang  riding  on  the  rear  car 
were  employees  of  defendant,  and  engaged  in  their  duties  as 
such,  it  follows,  under  the  Wisconsin  act,  that  appellant  is 
responsible  for  the  injury  resulting  by  reason  of  the  collision 
of  the  cars,  provided  such  collision  was  caused  by  the  negli- 
gence of  those  in  control  of  the  rear  car,  and  without  con- 
tributory negligence  on  respondent's  part.  It  is  charged  in 
the  complaint  that  the  injury  was  occasioned  in  that  manner, 
and  it,  therefore,  in  that  respect,  states  a  cause  of  action. 
But  the  complaint  also  charges  that  the  derailment  of  the  first 
car  was  occasioned  by  the  absence  of  a  handle  which  had 
been  broken  off  from  the  second  car,  and  we  have  to  consider 
if  in  this  respect  a  cause  of  action  is  stated.  Conceding  that 
the  rear  car  was  negligently  operated,  and  that  it  might  have 
so  collided  with  the  forward  car  as  to  cause  its  derailment, 
even  though  the  handle  were  not  broken  off,  yet  it  is  possible 
that  the  car  might  have  been  so  operated  that  derailment 
would  not  have  occurred  except  for  the  absence  of  the  handle. 
The  act  in  question  provides  as  follows:  "When  such  injurv 
is  caused  by  any  defect  in  any  locomotive,  engine,  car, 
machinery  or  appliance  required  by  said  company  to  be  used 
bv  its  employees  in  and  about  the  business  in  such  employ- 
ment, when  such  defect  could  have  been  discovered  by  such 
company  bv  reasonable  and  proper  care,  test  or  inspection, 
Droof  of  such  defect  shall  be  presumptive  evidence  of  knowl- 
edge thereof  on  the  part  of  such  company."  As  heretofore 
stated,  the  complaint  sufficiently  charges  that  the  car  in  ques- 
tion was  being  used  by  employees  of  appellant  in  and  about 
the  business  of  their  employment.  It  also  appears  that  the 
defect  is  one  that  could  have  been  discovered  by  reasonable 
and  proper  care  or  inspection ;  and  the  complaint  alleges  that 
appellant,  under  its  contract  with  respondent,  was  required 
to  furnish  him  and  the  other  men  with  hand  cars  for  the  pur* 
pose  of  conveying  them  between  the  stations  where  they  were 
required  to  take  a  train  to  the  places  where  they  were  at  work. 
Assuming,  therefore,  that  there  was  no  negligence  on  the  part 
of  the  employees  in  charge  of  the  rear  car  which  would  have 
derailed  the  front  one,  had  the  handle  been  in  place,  was  the 
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absence  of  the  handle  the  proximate  cause  of  the  injury?  It 
will  be  noticed,  from  the  above-quoted  section,  that  proof  of 
defect  in  a  car  or  appliance  so  furnished  shall  be  presumptive 
evidence  of  knowledge  on  the  part  of  the  company  that  such 
defect  existed.  Objection  is  made  to  this  portion  of  the  com- 
plaint upon  the  ground  that  the  missing  handle  was  not  the 
proximate  cause  of  the  injury,  and  that  the  derailment  of  the 
car,  and  resulting:  injury,  was  not  such  a  consequence  as  could 
have  been  foreseen  by  appellant  as  likely  to  follow  the  absence 
of  the  handle.  Handles  are  placed  on  hand  cars  for  the  pur- 
pose of  lifting  them  off  and  on  the  track.  In  case  it  should 
become  necessary  to  hastily  remove  a  car  from  a  track,  the 
absence  of  a  handle  might  be  the  cause  of  delay,  and,  hence, 
consequent  injury;  and,  if  an  injury  were  occasioned  under 
such  circumstances,  it  might  reasonably  have  been  anticipated. 
Under  the  circumstances  of  this  case,  it  may  be  conceded  that 
it  could  not  have  been  reasonably  anticipated  that  the  mere 
absence  of  a  handle  from  a  car  would  occasion  the  derailment 
of  another  with  which  it  might  happen  to  collide.  But,  after 
knowing  how  it  happened,  and  being  told  it  was  occasioned 
because  the  handles  were  so  situated  that  those  on  the  rear 
would  strike  evenly  UDon  a  preceding  car,  and  push  it  evenly, 
we  can  readily  understand  how,  if  one  of  the  handles  was 
broken  off,  the  other  handle  might,  under  such  circumstances, 
tend  to  push  the  car  to  one  side,  and  thus  derail  it.  The 
question  is,  is  it  the  proper  rule  of  law  that  an  injured  person 
cannot  recover,  under  such  circumstances,  unless  the  master,  at 
at  the  time  cars  were  furnished  to  a  servant  and  his  co-laborers, 
could  reasonably  have  anticipated  that  an  injury  was  liable  to 
happen  in  that  particular  manner?  Or  is  this  the  proper 
rule :  that  the  master  would  be  liable  if  it  could  have  been 
reasonably  foreseen  that  injury  in  some  form  was  likely  to 
result,  even  though  the  precise  nature  of  it  could  not  be  antic- 
ipated? In  the  case  of  Christianson  v.  Railway  Co.,  67  Minn. 
94,  69  N.  W.  640,  the  workmen  in  charge  of  a  rear  hand  car 
were  running  at  such  rapid  speed,  contiguous  to  the  preceding 
one,  that  they  were  unable  to  stop  their  car,  and  ran  over  a 
person  who  fell  from  the  first  car.  ^  In  that  case  the  question 
was  raised  as  to  what  was  the  proximate  cause  of  the  injury; 
and  it  was  contended  that  plaintiff  therein  could  not  recover, 
because  under  such  circumstances  such  a  result  could  not 
reasonably  have  been  foreseen.  In  the  opinion  attention  is 
called  directly  to  the  confusion  in  the  use  of  the  word  "  neg- 
ligence* '  and  the  term ' '  proximate  cause, ' '  and  it  is  there  stated 
that  the  correct  rule  is  that  if  the  act  is  one  which  the  party 
ought,  in  the  exercise  of  ordinary  care,  to  have  anticipated 
as  likely  to  result  in  injury,  then  he  is  liable  for  any  injury 
proximately  resulting  -from  it,  although  he  could  not  have 
anticipated  the  particular  injury  which  did  occur.  To  the 
same  effect  the  rule  is  stated  in  Hill  v.  Winsor,  118  Mass. 
251.     In  discussing  this  question,   Sherman  &  Redfield,   in 
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their  work  on  Negligence  (5th  Ed,,  §  28),  state  that  the  weight 
of  authority  seems  to  be  against  holding  a  defendant  liable  for 
all  actual  consequences  of  his  wrongful  acts,  when  they  are 
such  that  no  human  being,  even  with  the  fullest  knowledge  of 
the  circumstances,  would  have  considered  likely  to  occur,  and, 
again,  that  the  best  authorities  seem  to  be  quite  opposed  to 
the  theory  that  a  defendant  should  be  held  liable  only  for 
such  consequences  as  he  ought  himself  to  have  foreseen ;  and 
they  lay  down  as  a  proper  rule  the  following:  "A  person 
guilty  of  negligence  should  be  held  responsible  for  all  the  con- 
sequences which  a  prudent  and  experienced  person,  fully 
acquainted  with  all  the  circumstances  which  in  fact  existed, 
whether  they  could  have  been  ascertained  by  reasonable  dili- 
gence or  not,  would  at  the  time  of  the  negligent  act  have 
thought  reasonably  possible  to  follow  if  they  had  occurred  to 
his  mind.* '  This  statement  somewhat  extends  the  definition 
announced  in  the  Christianson  Case,  is  more  comprehensive, 
and  probably  as  perfect  as  it  is  possible  to  formulate  an 
abstract  proposition  upon  the  subject.  Upon  first  impression, 
such  a  rule  might  not  seem  applicable  to  the  facts  in  this  case, 
but  the  safety  of  all  persons  engaged  in  so  hazardous  a  busi- 
ness as  railroading  requires  that  the  company  be  held  strictly 
to  account  in  regard  to  its  cars,  implements,  and  appliances. 
If  the  handle  had  been  in  place  on  this  car,  the  preceding  one 
might  have  been  pushed  along  evenly,  although  forcibly, 
without  damage ;  and,  while  appellant  could  not  reasonably 
have  anticipated  that  an  accident  would  happen  in  the  man- 
ner it  did,  it  would  occur  to  any  reasoning  person,  after  being 
put  in  possession  of  the  facts,  that  such  a  result  might  follow. 
Other  cases  within  this  rule,  substantially  as  stated  in  Chris- 
tianson v.  Railway  Co.,  supra,  are  Railroad  Co.  v.  Chapman, 
80  Ala.  615,  2  South.  738;  Ehrgott  v.  Mayor,  etc.,  g6  N.  Y. 
264,  48  Am.  Rep.  622 ;  Railroad  Co.  v.  Bailey,  105  Ga.  100, 
31  S.  E.  547.  Counsel  for  appellant  cites  the  case  of  Weisel  v. 
Railroad  Co.  (Minn.)  82  N.  W.  576,  in  support  of  the  rule  of 
law  which  he  contends  should  apply  to  this  case.  Special 
reference  is  made  to  a  sentence  quoted  from  the  opinion  in 
that  case,  as  follows:  "The  defendant  would  not  be  required 
to  anticipate  that  such  an  unusual  and  peculiar  combination 
of  circumstances  would  occur  as  to  occasion  so  extraordinary 
and  so  unexpected  an  accident."  It  is  claimed  this  language 
implies  that  this  court  has  abandoned  the  doctrine  announced 
in  Christianson  v.  Railway  Co.,  supra,  and  intends  to  adhere 
to  the  rule  that  the  defendant  in  such  case  can  be  held  liable 
only  when  it  appears  that  the  manner  in  which  the  injury 
took  place  could  reasonably  have  been  anticipated.  The  sen- 
tence quoted  must  be  read  in  connection  with  what  follows, 
and  with  regard  to  the  facts  in  that  case.  The  decision  is 
based  upon  the  ground  that  the  original  piling  of  the  coal  in 
the  manner  stated  was  not  in  itself  a  negligent  act,  and  hence 
it  followed  that  such  fact  was  not  the  proximate  cause  of  the 
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injury,  and  upon  the  further  ground  that,  if  the  lump  of  coal 
causing  the  injury  was  displaced  by  the  act  of  plaintiff's  co- 
servant,  then,  under  the  prior  decisions  of  this  court,  the 
plaintiff  could  not  recover,  for  the  reason  that  such  servants 
were  not  engaged  in  the  operation  of  the  railroad,  and  were 
not  exposed  to  the  peculiar  dangers  attending  that  business. 
Order  affirmed. 

BROWN,  J.  (dissenting).  There  is  no  substantial  difference 
between  the  case  at  bar  and  the  Benson  Case  with  respect  to 
whether  the  employees  in  question  were  at  the  time  of  the 
accident  engaged  in  the  discharge  of  their  duties  as  such,  and 
the  latter  case  should  be  followed  and  applied.  There  is  no 
doubt  but  that  plaintiff  and  his  associates  were  employees  of 
the  company,  but  they  were  no  more  in  the  discharge  of  the 
duties  of  their  employment  at  the  time  complained  of  than 
were  the  employees  in  the  Benson  Case.  In  that  case  it 
appeared  that  the  men  were  permitted  to  take  and  use  the 
hand  cars  to  transport  themselves  to  and  from  their  work, 
while  in  the  case  in  hand  the  cars  were  furnished  for  the  same 
purpose  under  an  agreement  upon  the  part  of  the  company  to 
do  so.  In  response  to  this  agreement  the  company  furnished 
the  cars,  and  the  workmen  operated  and  controlled  them. 
No  one  was  placed  in  charge  by  the  company,  so  far  as  the 
complaint  informs  us,  nor  did  it  operate  the  cars.  This  the 
men  did  for  themselves.  The  attempt  of  the  majority  to  dis- 
tinguish the  cases  is  rather  strained,  and  without  substantial 
elements.  Thev  say  that  the  complaint  does  not  candidly 
and  fully  allege  whether  the  " wages  of  the  men  covered  the 
entire  time  of  their  absence  from  West  Superior;  yet  it  must 
be  inferred  from  the  statements  therein  contained  that  the 
employment  for  each  day  commenced  at  the  time  they  left 
West  Superior,  and  ended  at  the  time  of  their  return.' '  The 
relevancy  of  this  fact,  conceding  it  to  be  a  fact,  is  not 
apparent.  It  has  no  tendency  to  show  that  the  men  were 
engaged  in  repairing  or  building  bridges  (the  work  for  which 
they  were  employed)  during  the  time  they  were  returning 
from  the  active  discharge  of  their  duties  to  their  homes  in 
West  Superior.  But  whether  relevant  or  not,  the  complaint 
will  be  searched  in  vain  for  any  statements  or  suggestions  that 
the  men  were  engaged  by  the  day,  by  the  month,  or  by  the 
hour.  If  they  were  engaged  by  the  month,  their  wages  would 
cover  the  entire  time  from  the  commencement  to  the  end  of 
their  employment ;  and,  if  I  understand  the  contention  and 
theory  of  the  court,  they  would  be  employees  actually  engaged 
in  the  discharge  of  their  duties  as  such  during  all  that  time. 
It  would  be  much  better  to  overrule  the  Benson  Case  than  to 
indulge  in  a  distinction  inclosed  within  such  narrow  limits. 
It  seems  very  clear  that,  if  plaintiff  can  recover  at  all  in  this 
action,  it  must  be  upon  the  theory  that  defendant  negligently 
failed  to  keeD  and  perform  the  agreement  alleged  to  have 
been  made  by  it  to  carry  and  transport  the  plaintiff,  with  his 
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co-laborers,  to  and  from  their  work.  If  this  agreement  was 
made  and  entered  into,  and  in  the  performance  thereof  defend- 
ant was  guilty  of  negligence  with  respect  to  the  manner  of 
performance,  or  the  means  provided  therefor,  in  consequence 
of  which  plaintiff  was  injured,  he  should  recover.  Upon  this 
branch  of  the  case,  plaintiff  alleges  two  specific  acts  of  negli- 
gence, viz:  (i)  That  defendant  was  negligent  in  failing  to 
adopt  and  promulgate  suitable  rules  for  the  operation  of  the 
handcars;  and  (2)  that  one  of  the- hand  cars  furnished  the 
men  was  defective  and  out  of  repair.  If  the  complaint  can  be 
sustained  on  either  theory,  and  the  alleged  negligent  act  or 
omission  be  the  proximate  cause  of  the  injury  to  plaintiff,  he 
certainly  has  a  right  of  action.  If  defendant  agreed  to  trans- 
port the  men  to  and  from  their  work,  it  was  bound  to  the  exer- 
cise of  reasonable  care  and  prudence  in  the  performance  of 
the  agreement.  McDonough  v.  Lanpher,  55  Minn.  501,  57  N. 
W.  1 52.  The  court  sustained  the  complaint  in  both  respects. 
1.  The  principle  of  law  requiring  a  person  engaged  in  a 
complicated  or  complex  business  to  establish  rules  and  reg- 
ulations for  its  conduct  is  clearly  and  plainly  stated  in  Wood, 
Mast.  &  S.  974,  as  follows:  "If  a  master  is  engaged  in  a  com- 
plex business,  that  requires  definite  regulations  for  the  safety 
and  protection  of  his  employees,  the  failure  to  adopt  such 
proper  rules,  as  well  as  laxity  in  their  enforcement,  is  negli- 
gence per  se.M  And  by  Shearman  &  Redfield,  in  their  work 
on  Negligence  (volume  1,  §  202),  as  follows:  "A  master  who 
employs  servants  in  a  dangerous  and  complicated  business  is 
personally  bound  to  prescribe  rules  sufficient  for  its  ordinary 
and  safe  management."  There  is  nothing  complicated  in 
or  about  the  operation  of  a  hand  car,  and,  although  the  com- 
plaint alleges  that  it  was  necessary  that  rules  be  adopted  by 
defendant,  there  are  no  allegations  that  the  ordinary  operation 
of  such  car  is  at  all  complicated  or  difficult  to  understand  or 
comprehend ;  nor  are  there  any  special  facts  alleged  showing 
any  necessity  for  such  rules.  In  addition  to  the  absence  of 
such  allegations  of  facts  showing  the  necessity  for  rules,  the 
complaint  further  alleges  and  shows  that  the  accident  in  ques- 
tion was  the  result  of  the  careless  and  negligent  conduct  of 
plaintiff's  co-employees.  Although  the  allegations  are  that 
the  employees  operating  the  car  following  the  one  on  which 
plaintiff  was  riding  were  negligent  and  careless  in  the  opera- 
tion of  the  same,  a  fair  construction  of  the  complaint  shows 
that  their  conduct  was  willful  and  intentional  as  well.  They 
deliberately  ran  down  the  car  on  which  plaintiff  was  riding. 
I  do  not  understand  that  the  rule  of  law  requiring  the  adoption 
of  regulations  for  the  conduct  of  a  complicated  business  is 
intended  to  protect  workmen  from  their  own  negligence. 
Such  regulations  and  rules  are  required  solely  for  the  purpose 
of  enabling  the  employees  to  understand  and  comprehend 
the  operation  and  management  of  instrumentalities  and  serv- 
ices of  a  complex  nature  which  may  result  in  injury  to  them 
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if  not  understood,  and  not  to  guard  or  protect  them  from  their 
own  negligent  misconduct,  nor  shield  them  from  dangers  and 
risks  which  are  apparent  and  obvious  to  a  person  of  ordinary 
intelligence.  Morgan  v.  Iron  Co.  (N.  Y.  App.)  31  N.  E.  234; 
Railroad  Co.  v.  Voss,  12  Am.  &  Eng.  R.  Cas.  820;  Berrigan 
v.  Railroad  Co.  (N.  Y.  App.)  30  N.  E.  57.  The  complaint 
clearly  takes  the  case  without  the  rule,  by  alleging  that  the 
injury  to  plaintiff  was  caused  by  the  negligence  of  his  co- 
emplovees. 

2.  The  other  ground  ori  which  plaintiff  seeks  to  recover  is 
that  the  hand  car  furnished  by  defendant  to  plaintiff  and  his 
co-laborers  was  defective  and  out  of  repair,  and  it  is  claimed 
that  this  defect  was  the  proximate  cause  of  the  accident.  The 
defect  consists  in  the  fact  that  one  of  the  handles  on  the  end 
of  the  car  had  prior  to  that  time  been  broken  off,  and  was 
in  that  condition  when  delivered  to  the  employees  for  the  pur- 
poses stated.  The  handles  are  made  use  of  solely  in  lifting 
the  cars  on  and  off  the  track.  They  are  not  employed  in  the 
operation  of  the  car.  A  car  might  be  used  in  the  ordinary  and 
usual  manner  until  worn  out,  and  no  accident  or  injury  of  any 
kind  ever  result  from  the  absence  of  the  handles.  The  posi- 
tion of  the  court  in  its  attempt  to  connect  the  absence  of  the 
handles  with  the  accident  is  unsound.  It  is  said  that  it  might 
become  necessary  to  hastily  remove  the  car  from  the  track; 
that  the  absence  of  the  handle  might  cause  delay  in  doing  so, 
and  result  in  some  injury:  and  that,  if  the  injury  might  be 
caused  or  occasioned  under  such  circumstances,  the  accident 
in  question  is  one  that  might  reasonably  have  been  anticipated, 
and  one  for  which  it  is  liable  in  damages.  It  is  very  far  from 
clear  just  how  the  mere  absence  of  this  handle  could,  in  any 
essential  degree,  delay  the  men  in  removing  the  car  from  the 
track.  But,  conceding  that  it  might,  it  does  not  follow  that 
the  company  was  bound  to  know  and  to  anticipate  that  it 
might  come  in  collision  with  another  car,  and  force  the  car 
collided  with  off  the  track  in  the  manner  set  out  in  the  com- 
plaint. The  rule  of  proximate  cause  is  stated  very  clearly  in 
Christianson  v.  Railway  Co.,  67  Minn.  94,  69  N.  W.  640.  as 
follows:  "If  a  person  had  no  reasonable  ground  to  anticipate 
that  a  particular  act  would  or  might  result  in  an  injury  to 
another,  then  the  act  would  not  be  negligent  at  all ;  but,  if  the 
act  is  negligent,  then  a  person  guilty  of  it  is  equally  liable  for 
all  its  natural  and  proximate  consequences,  whether  he  could 
have  foreseen  them  or  not."  It  cannot  be  said,  in  reason  and 
good  sense,  that  permitting  the  hand  car  in  question  to  re- 
main without  a  handlle  was  an  act  of  negligence.  The  handle 
had  no  connection  with  the  ordinary  operation  of  the  car. 
All  four  handles  might  have  been  absent,  and  the  management 
of  the  car  or  its  operation  in  no  way  interfered  with.  The 
court  in  that  case  further  says:  "Otherwise  expressed,  the  law 
is  that  if  the  act  is  one  which  the  party  ought,  in  the  exercise 
of  ordinary  care,  to  have  anticipated  as  likely  to  result  in 
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injury  to  others,  then  he  is  liable  for  any  injury  proximately 
resulting  from  it,  although  he  could  not  have  anticipated  the 
particular  injury  which  did  happen.  The  consequences  which 
follow  in  unbroken  sequence,  without  an  intervening  efficient 
cause,  from  the  original  negligent  act,  are  natural  and  proxi- 
mate; and  for  such  consequences  the  original  wrongdoer  is 
responsible,  even  though  he  could  not  have  foreseen  the  par- 
ticular result  which  did  follow. ' '  But  for  the  willful,  careless, 
and  negligent  conduct  of  the  men  in  charge  of  the  car  fol- 
lowing the  one  on  which  the  plaintiff  was  riding,  no  accident 
to  plaintiff's  car  would  have  happpened  at  all.  It  was  their 
willful  and  intentional  running  down  of  plaintiff's  car  which 
was  the  direct  and  proximate  cause  of  his  injury.  Conceding 
that  the  car  was  defective  because  of  the  absence  of  the 
handle,  the  negligent  and  careless  conduct  of  plaintiff's  co-em- 
ployees in  so  running  down  his  car,  and  thus  causing  the 
derailment,  was  an  intervening,  efficient  cause  of  the  accident, 
and  the  absence  of  the  handle  only  a  remote  agency.  The 
defendant  was  not  bound  to  contemplate  such  a  result.  It 
appears  to  me,  clearly,  that  plaintiff  has  no  cause  of  action 
because  of  the  alleged  defective  condition  of  the  hand  car. 
The  case  is  very  much,  in  so  far  as  this  branch  of  it  is  con- 
cerned, like  that  of  Weisel  v.  Railroad  Co.  (Minn.)  82  N.  W. 
576.  What  is  there  said  on  this  subject  is  applicable  to  the 
case  at  bar:  "The  defendant  ought  not  to  be  required  to 
anticipate  that  so  unusual  and  peculiar  a  combination  of  cir- 
cumstances would  occur,  to  occasion  so  unexpected  and  ex- 
traordinary an  accident,  from  such  a  commonplace  and 
ordinarily  simple  cause." 

For  these  reasons,  I  dissent,  and  am  authorized  to  state 
that  Mr.   Justice  LOVELY  concurs  therein. 

notes. 

Employee's  Knowledge  of  Rules.— See  Indiana,  S.  &  S.  R.  Co.  v. 
Bandy  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  660,  and  note,  677  et  seq. 

Waiver  of  Rules  Made  for  Employee's  Protection.— See  Fluhrer  v  Lake 

Shore  &  M.  S.  Ky.  Co.  (Mich.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  153,  and 

foot-note ;  Chattanooga  S.  R.  Co.  v.  Myers,  19  Am.  &  Eng.  R.  Cas.,  N. 

S.,  776.     See  Louisville  &  N.  R.  Co.  v.  Hiltner  (Ky.),  20  Am.  &  Eng.  R. 

Cas.,   N.  S.,  279. 

DUTY  OF  RAILROAD  TO  MAKE  AND  PROMULGATE  RULES  FOR  THE  PROTEC- 
TION OF  ITS  EMPLOYEES. 

General  Rule.— It  is  the  duty  of  a  railroad  company  to  make  and 
publish  such  regulations  or  rules  for  the  safety  of  its  employees  as  will 
afford  them  reasonable  protection  against  the  dangers  incident  to  the 
performance  of  their  respective  duties. 

United  States .— Crew  v.  St.  Louis,  etc.,  R.  Co.,  20  Fed.  Rep.  87. 

Alabama.—  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala.  548,  8  So.  Rep.  360. 

/Hi not s.— Chicago,  etc.,  R.  Co.  v.  Taylor,  69  111.  461,  18  Am.  Rep.  626; 
Chicago,  etc.,  R.  Co.  v.  McLallen,  84  111.  109  ;  Chicago,  etc.,  R.  Co.  v. 
George,  19  111.  510 ;  Pittsburg,  etc.,  R.  Co.  v.  Powers,  74  111.  341. 

Iowa, — Cooper  v.  Ceutral  R.  Co.,  44  Iowa  134. 

Kansas. — Kansas  Pac.  R.  Co.  v.  Salmon,  14  Kan.  512. 

Main*.— Judkins  v.  Maine  C.  R.  Co.,  80  Me.  417,  6  N.  Eng.  Rep.  715, 
14  Atl.  Rep.  735. 


622  MASTER  AND  SERVANT  Vo}  X?X 

(N  S) 

Notes 

Maryland.— Baltimore  &  Ohio  R.  Co.  v.  Woodward,  41  Md.  268. 

Missouri. — Reagan  v.  St.  Louis,  etc.,  R.  Co.,  93  Mo.  348;  Rutledge  v. 
Missouri  Pac.  R.  Co.,  110  Mo.  312, 19  S.  W.  Rep.  38. 

New  Jersey. — Delaware,  I*.  &  W.  R.  Co.  v.  Voss  (N.  J.),  12  Am.  & 
Eng.  R.  Cas.,  X.  S.,  820. 

New  York.— Corcoran  v.  Delaware,  L.  &  W.  R.  Co.,  4  Silv.  App.  483, 38 
N.  Y.  S.  R.  251 ;  Besel  v.  New  York  Cent.  &  H.  R.  R.  Co.,  70  N.  Y.  171 ; 
Besel  v.  New  York  Cent.  &  H.  R.  R.  Co.,  91 N.  Y.  339  ;  Dana  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  92  N.  Y.  639  ;  Flike  v.  Boston  &  A.  R.  Co.,  53  N.  Y. 
549 ;  Rose  v.  Boston  &  A.  R.  Co.,  58  N.  Y.  217  ;  Wright  v.  New  York  Cent. 
R.  Co.,  25  N.  Y.  562  ;  Haskin  v.  Railroad  Co.,  65  Barb.  (N.  Y.)  129 ;  Abel  v. 
Delaware  &  H.  Canal  Co.,  28  Am.  &  Eng.  R.  Cas.  497, 103  N.  Y.  581,  9  N. 
E.  Rep.  325,  4  N.  Y.  S.  R.  269,  57  Am.  Rep.  773;  Forey  v.  Syracuse,  B.  & 
N.  Y.  R.  Co. ,  12  N.  Y.  S.  R.  198, 46  Hun  578,  mem. ,  affirmed  in  122  N.  Y.  667, 
mem.,  34  N.  Y.  S.  R.  1015 ;  Ford  v.  Lake  Shore  &  M.  S.  R.  Co.,  124  N. 
Y.  493,  48  Am.  &  Eng.  R.  Cas.  201 ;  Bushby  v.  New  York,  L.  E.  &  W.  R. 
Co.,  107  N.  Y.  374,  14  N.  E.  Rep.  407, 10  Cent.  Rep.  240,  12  N.  Y.  S.  R.  9, 
affirming  37  Hun  104 ;  Slater  v.  Jewett,  85  N.  Y.  61 ;  Sheehan  v.  New 
York,  etc.,  R.  Co.,  91  N.  Y.  332,  12  Am.  &  Eng.  R.  Cas.  235. 

Ohio.— Lake  Shore,  etc.,  R.  Co.  v.  Lavalley,  36  Ohio  St.  221,  5  Am.  & 
Eng.  R.  Cas.  549. 

Oregon.— Hartvig  v.  Northern  Pac.  Lumber  Co.,  19  Ore.  522,25  Pac 
Rep.  358  ;  Wild  v.  Oregon  S.  L.  &  U.  N.  R.  Co., 27  Ore.  159,  27  Pac.  Rep. 
954. 

Texas.— International  &  G.  N.  R.  Co.  v.  Hall,  78  Tex.  657,  15  S.  W. . 
Rep.  108 ;  Texas  &  P.  R.  Co.  v.  French  (Tex.  Civ.  App.),  22  S.  W.  Rep. 
866. 

Utah.— Pool  v.  Southern  Pac.  Co.  (Utah),  16  Am.  &  Eng.  R.  Cas.,  N. 
S.,  551. 

West  Virginia.— Madden  v.  Chesapeake  &  O.  R.  Co.,  28  W.  Va.  610, 
57  Am.  Rep.  695. 

England. — Vose  v.  Lancashire  R.  Co.,  2  Hurl.  &  N.  728. 

Not  for  Protection  against  Ordinary  Risks. — A  railroad  company, 
in  the  operation  of  its  railroad  and  freight  and  coal  yards,  is  not  bound  to 
make,  establish,  and  enforce  rules  and  regulations  to  protect  its  servants 
and  employees  from  the  risk  of  danger  incident  to  the  employment,  or 
from  those  risks  which  are  obvious,  or  risk  of  danger  arising  from  the 
negligence  of  co-servants  in  the  same  common  employment,  nor  from 
the  risk  of  danger  to  be  incurred  by  reason  of  the  want  of  ordinary  care 
on  the  part  of  the  servant  in  his  employment.  Delaware,  L.  &  W.  R. 
Co.  v.  Voss  (N.  J.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  820. 

SUFFICIENCY  OF  RULES. 

Standard  Rules. — The  rules  of  the  defendant  railroad  company  were 
substantially  the  same  as  those  of  about  90  per  cent,  of  the  railroad 
companies  of  the  United  States ;  and  the  trial  court  found  that  they 
were  the  best  that  had  been  devised  by  the  railroad  talent  of  the  country. 
Held,  that  it  was  error  to  find  that  defendant  failed  to  exercise  proper 
supervision  of  the  running  of  the  trains  which  collided,  merely  upon  the 
ground  that  such  rules  did  not  require  that  those  in  charge  of  trains 
moving  in  the  same  direction  should  be  informed  by  telegraph  as  to 
their  relative  position.  Nolan  v.  New  York,  N.  H.  &  H.  R.  Co.  (Conn.), 
10  Am.  &  Eng.  R.  Cas.,  N.  S.,  637. 

For  Movement  of  Trains. — The  law  does  not  require  a  railroad  company 
to  direct  the  movement  of  its  trains  by  orders  from  the  train  dispatcher 
alone  or  by  a  system  of  signals  only,  nor  does  it  require  the  company 
to  adopt  any  particular  form  of  orders  or  any  particular  system  for 
communicating  them  ;  but  it  has  the  right  to  direct  the  movement  of  its 
trains  by  train  orders  alone,  or  by  any  train  orders  of  any  form  and 
signals,  or  by  signals  alone,  or  by  the  time  card  alone,  provided  that  the 
means  adopted  are  brought  to  the  knowledge  of  its  employees,  and  they 
are  reasonably  well  calculated  to  secure  the  safety  of  the  men,  if  obeyed. 
Hannibal  &  St.  J.  R.  Co.  v.  Kanaley,  39  Kan.  1, 17  Pac.  Rep.  324. 
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Movements  of  Trains  in  Yard — Negligence— Question  for  Jury. — 
Defendant  company  maintained  a  yard  about  a  mile  long,  with  six 
parallel  tracks,  with  a  wagonway  across  these  tracks  for  the  purpose  of 
hauling  railroad  supplies,  and  an  employee  was  killed  by  a  switch  engine 
while  driving  a  wagon  on  this  way.  The  evidence  tended  to  show  that 
standing  cars  on  the  various  tracks  prevented  the  engineer  in  charge  of 
the  engine  from  seeing  the  deceased  in  time  to  prevent  a  collision  ;  and 
the  company  was  charged  with  negligence  in  not  promulgating  rules 
governing  the  movement  of  trains  and  engines  in  the  yard.  Held,  that 
it  was  error  to  leave  it  to  the  jury  what  were  proper  methods  to  be 
adopted,  in  the  absence  of  evidence  of  rules  in  other  yards,  or  of  any 
methods  in  common  use  among  railroads  for  the  regulation  of  such 
matters.  Hebert  v.  Delaware  &  H.  Canal  Co.,  41  N.  Y.  S.  R.  860,  62  Hun 
618,  16  N.  Y.  Supp.  561,  affirmed  in  136  N.  Y.  655,  mem.,  32  N.  E.  Rep. 
1016,  49  N.  Y.  S.  R.  916. 

For  Making  Flying  Switches  and  Shunting  Cars.— One  who  employs 
servants  in  a  complex  and  dangerous  business,  ought  to  supply  rules 
sufficient  for  its  order  and  safe  management ;  and  his  failure  to  do  so  is 
a  personal  neglect,  for  the  consequences  of  which  he  will  be  liable  to 
his  servants.  It  is  feasible  and  proper  for  a  railroad  company  to  have 
some  rules  and  regulations  for  the  government  of  its  employees  in 
making  flying  switches  and  in  the  shunting  and  kicking  of  cars,  for 
the  warning  of  persons  liable  to  be  injured  ;  and  a  petition  which  bases 
a  charge  of  negligence  upon  the  company's  failure  to  do  so,  states  a 
cause  of  action.    Reagan  v.  St.  Louis  K.  &  N.  R.  Co.,  93  Mo.  348. 

Improper  Opening  of  Switches. — A  switchman  went  to  signal  a 
passenger  train,  and  under  the  mistaken  belief  that  a  switch  was  set 
wrong,  under  the  impulse  of  the  moment,  threw  it  open  and  ran  the 
train  off  the  main  track  and  killed  the  engineer.  Held,  that  a  failure 
of  the  company  to  adopt  a  rule  that  would  prevent  improperly  opening 
switches  is  not  sufficient  negligence  to  justify  a  submission  to  the  jury, 
in  the  absence  of  any  evidence  that  a  rule  was  necessary.  Burke  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.,  23  N.  Y.  Supp.  458,  69  Hun  21, 

Light  on  Cars  Stored  upon  Siding— Question  of  Law.— Plaintiff's  in- 
testate was  a  brakeman  on  a  train  that  came  into  the  yard  at  night, 
and  was  killed  while  placing  the  train  on  a  siding,  by  colliding  with 
other  cars  that  had  been  stored  there,  and  the  company  was  charged 
with  negligence  in  not  adopting  a  rule  requiring  a  light  to  be  placed  on 
cars  at  night  when  stored  upon  tracks,  //eld,  that  it  was  error  to  sub- 
mit the  question  of  the  company's  negligence  to  the  jury,  in  the  absence 
of  evidence  that  other  companies  had  adopted  a  rule  requiring  lights  on 
such  cars,  or  that  defendant  could  practically  carry  out  such  a  rule  in 
the  management  of  its  business.  Shepard  v.  New  York  C.  &  H.  R.  R. 
Co..  44  N.  Y.  S.  R.  816,  63  Hun  634, 18  N.  Y.  Supp.  665. 

Rule  Requiring  Signals  for  Entrance  of  Train  on  Switch.— Plaintiff's 
intestate  was  killed  while  coupling  cars  in  a  yard,  by  a  switch  engine 
being  suddenly  run  down  against  him  without  any  signal  of  its  ap- 
proach. The  court  left  it  to  the  jury  to  determine  whether  it  was 
reasonable  to  require  the  company  to  promulgate  a  rule  forbidding 
entrance  on  a  switch  when  another  engine  and  train  are  upon  it,  unless 
a  signal  is  given  or  notice  sent  to  the  employees  of  that  train  ; 
and  further  instructed  the  jury  that  they  might  find  the  company 
negligent  if  they  found  such  a  rule  reasonable.  Held,  error,  in  the 
absence  of  any  evidence  that  any  other  company  had  adopted  such  rule, 
or  what  its  workings  would  be  if  adopted.  L#arow  v.  New  York,  L.  E. 
&  W.  R.  Co.,  40  N.  Y.  S.  R.  26,  61  Hun  11,  15  N.  Y.  Supp.  384. 

For  Protection  of  Car  Repairer.— In  an  action  by  a  car  repairer  for 
injuries  received  while  working  under  a  disabled  car,  it  appeared  that 
defendant's  assistant  yard  master,  who  had  charge  of  the  switch  engine 
and  the  handling  of  cars  in  the  yard,  switched  upon  the  track  on  which 
the  disabled  car  stood,  another  car,  which,  coming  into  collision  with 
the  former,  caused  the  damages  complained  of.  The  rules  of  defendant 
provided  that  car  repairers  must  see  that  they  are  protected  by  a  red 
flag  when  under  and  between  the  cars,  on  perceiving  which  the  engineer 


624  CROSSINGS  Vo1  X*1 

(NS) 

Cederson  v.  Oregon  R.  &  Nav.  Co 

must  immediately  stop  his  train  before  passing  it.  It  was  also  pro- 
vided that  "All  employees  of  the  company  are  expected  and  required  in 
all  cases  to  exercise  the  greatest  care  and  watchfulness  to  prevent  in- 
jury or  damage  to  person  or  property ;  *  *  *  in  all  cases  of  doubt  to 
adopt  the  safe  course.' '  Every  employee  was  required  to  acquaint 
himself  with  the  rules  and  directions  and  have  a  copy  of  them  in  his 
possession.  The  rules  were  printed  on  the  backs  of  time-tables 
which  were  kept  for  distribution  among  the  employees  at  all  points  ; 
plaintiff  knew  the  custom  and  regulation  in  regard  to  hanging  out  a 
red  flag,  and  observed  it.  Held%  that  there  was  no  proof  of  neglect  on  the 
part  of  defendant  to  make  and  promulgate  suitable  rules  for  the  infor- 
mation and  government  of  its  employees,  and  that  the  submission 
of  that  question  to  the  jury  was  error.  Corcoran  v.  Delaware,  U.  &  W. 
R.  Co.,  126  N.  Y.  673,  27  N.  E.  Rep.  1022, 38  N.  Y.  S.  R.  251,  4  Silv.  App. 
483. 

Same — Same— Question  for  Jury. — Plaintiff's  testator  was  under  a 
car  on  a  side  track  making  repairs,  when  another  car  was  carelessly 
backed  against  it  and  he  was  killed.  It  appeared  that  other  railroad 
companies  had  adopted  a  rule  providing  for  a  blue  flag  by  day  and  a  blue 
light  by  night  upon  cars  undergoing  repairs,  which  is  understood  to  pro- 
hibit moving  the  cars  while  the  signal  remains,  but  that  the  defendant 
had  not  adopted  such  rule  or  anything  similar.  Held,  that  the  question 
of  its  negligence  in  failing  to  adopt  the  rule  was  for  the  jury.  Abel  v. 
Delaware  &  H.  Canal  Co.,  28  Am.  &  Eng.  R.  Cas.  497, 103  N.  Y.  581,  9 
N.  E.  Rep.  325,  4  N.  Y.  S.  R.  269,  57  Am.  Rep.  773. 

Sufficiency  of  Rules— Question  for  Jury.— See  Little  Rock  &  M.  R. 
Co.  v.  Barry  (C.  C),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  453,  and  note,  468. 

Sufficiency  of  Rules  a  Question  of  Law. — Where  a  railroad  company 
has  deliberately  adopted  a  system  of  rules,  which  have  been  made 
familiar  to  its  employees,  and  its  road  is  operated  under  them,  the 
reasonableness  and  sufficiency  of  such  rules  are  questions  of  law  for  the 
determination  of  the  court.  Little  Rock  &  M.  R.  Co.  v.  Barry  (C.  C. 
A.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  454. 

In  such  action  the  jury  should  have  been  instructed  that  such  rules, 
which  were  standard  rules,  were  neither  unreasonable  nor  insuffi- 
cient. Little  Rock  &  M.  R.  Co.  v.  Barry  (C.  C.  A.),ll  Am.  A  Eng.  R. 
Cas.,  N.  S.,  454. 
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(Supreme  Court  of  Oregon,  Nov.  12,  /goo.) 
[62  Pac.  Rep.  637.] 

Death  at  Crossing— Pleading— Reply— Departure.— Where  the  com- 
plaint, in  an  action  for  causing  the  death  of  plaintiff's  decedent,  alleged 
that  he  was  rightfully  at  the  place  of  the  accident  by  reason  of  the  owner- 
ship of  the  focus  in  quo  by  a  third  party,  decedent's  employers,  and  de- 
fendant railroad  company  answered  that  the  locus  in  quo  was  its  right 
of  way,  a  reply  that  decedent's  employers  and  their  servants  had  been 
licensed  and  invited  by  defendant  to  pass  over  the  place  where  the 
accident  occurred  was  not  objectionable  as  a  departure  from  the  com- 
plaint. 

Injuries  to  Licensee— Derailment  of  Train— Negligence — Pleading. — 
A  complaint,  in  an  action  for  causing  the  death  of  a  licensee  by  the 
derailment  of  defendant's  train,  alleging  that,  in  running  said  train,  said 
defendant  and  its  employees  negligently  and  carelessly  operated  a  car 
the  wheels  of  which  were  cracked,  broken,  and  unsafe,  "and  so  negli- 
gently and  carelessly  operated  said  train,  and  the  engine  and  cars 
attached  thereto,  that,  by  reason  of  said  negligent  and  careless  opera- 
tion, *  *  *  said  car  and  other  cars  attached  to  the  same  jumped 
track,"  causing  the  injury  complained  of,  states  a  cause  of  action,  though 
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the  specific  acts  constituting  the  alleged  negligence  in  the  operation  of 
the  train  are  not  set  forth. 

Same — Same — Same — Same — Failure  to  Allege  Company's  Knowledge 
of  Defect. — A  complaint,  in  an  action  for  causing  the  death  of  plaintiff's 
intestate,  a  licensee,  by  the  derailment  of  defendant's  train,  alleging 
that  the  injuries  were  caused  bj  the  negligent  and  careless  operation  of  a 
car,  the  wheels  of  which  were  broken  and  unsafe,  is  not  bad  because  it 
fails  to  allege  that  defendant  knew  or  was  negligently  ignorant  of  such 
defect. 

Same — Same — Same — Same.— Where  the  complaint,  in  an  action 
against  a  railroad  company  for  causing  the  death  of  a  licensee  by  the 
derailment  of  a  train,  specified  the  act  which  caused  the  injury,  and  al- 
leged generally  that  it  was  negligently  and  carelessly  done,  and  it 
appeared  that  plaintiff  had  not  sufficient  knowledge  to  enable  him  to 
set  out  the  specific  acts  constituting  negligence,  it  was  not  error  to 
deny  defendant's  motion  to  make  the  complaint  more  definite  and 
certain. 

Same — License  to  Use  Right  of  Way  as  Footpath— Sufficiency  of  Evi- 
dence.*— Plaintiff's  decedent  was  killed  by  the  derailment  of  defend- 
ant's train  while  he  was  walking  on  a  wagon  road  constructed  by  hia 
employers  on  defendant's  right  of  way,  between  the  track  and  a  rocky 
bluff,  in  which  a  cut  had  been  made  when  the  road -was  built.  The 
wagon  road  had  been  made  by  widening  the  cut  while  defendant  and  ita 
predecessor  in  interest  were  operating  the  railroad.  At  the  point  of  the 
accident,  which  was  near  a  junction  of  a  siding  used  by  the  defendant, 
the  wagon  road  had  been  in  frequent  and  constant  use  by  decedent's  em- 
ployers for  their  men  and  teams  for  about  10  years,  and  it  was  also  used 
more  or  less  by  the  public.  Held,  that  the  evidence  was  sufficient  to  go 
to  the  jury  on  the  question  whether  decedent  was  a  licensee  by  invitation, 
to  whom  defendant  owed  the  duty  of  active  vigilance  to  avoid  injury 
while  he  was  using  the  wagon  road  for  the  purpose  for  which  it  was 
built. 

Same — Derailment  of  Train — Failure  to  Inspect  Car  Wheel — Suffi- 
ciency of  Evidence.— Plaintiff's  intestate,  a  licensee,  was  killed  by  the 
derailment  of  defendant's  train.  The  flange  on  one  of  the  wheels  of  a 
car  belonging  to  another  company  gave  way,  causing  the  car  to  leave 
the  track.  The  breaking  of  the  flange  was  caused  by  a  flaw  in  the  wheel 
at  the  base  of  the  flange.  Some  witnesses  testified  that  it  was  a  crack  ; 
others  thought  that  the  defect  had  existed  for  some  time,  possibly  from 
the  time  of  casting  ;  but  the  witnesses  disagreed  as  to  whether  it  was 
susceptible  of  discovery  by  inspection.  A  piece  of  the  broken  flange 
offered  in  evidence  showed  a  previous  flaw.  The  car  had  been  fre- 
quently inspected,  and  there  was  testimony  that  the  defect  was  not  dis- 
coverable. Held,  that  the  question  whether  it  was  owing  to  a  want  of 
reasonable  care  in  the  inspection  that  the  defect  had  not  been  previously 
discovered  was  for  the  jury. 

Same— Negligence — Presumptions— Instructions. — An  instruction,  in 
an  action  against  a  railroad  company  for  causing  the  death  of  a  licen- 
see, that  negligence  cannot  be  presumed  from  the  mere  happening  of 
the  accident,  yet  that  it  may  be  from  the  circumstances  of  the  transac- 
tions, if  such  as  to  cause  the  jury  to  believe  that  the  accident  would  not 
have  happened  if  reasonable  care  had  been  used,  is  not  misleading,  when 
followed  by  an  instruction  that  plaintiff  must  prove,  by  positive  and 
affirmative  evidence,  the  want  of  due  care  on  defendant's  part,  and  that 
the  injury  complained  of  was  the  direct  result  of  such  want  of  care. 

Same — Same — Inspection  of  Cars — Instructions. — Defendant  railroad 
company  cannot  complain  of  an  instruction  relating  to  its  duty  to  in- 
spect its  car 8,  and  its  nonliability  for  defects  not  discoverable,  which 
states  that  it  is  defendant's  duty  to  inspect  cars,  trucks,  and  wheels 

*As  to  what  constitutes  a  license  to  walk  on  or  cross  railroad  tracks, 
and  what  are  the  duties  and  liabilities  of  railroad  companies  to  persona 
using  such  privileges,  see  Morgan  v.  Wabash  R.  Co.  (Mo.),  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  372,  and  extensive  note,  394  et  seq. 

21  (s  s)  A  &  E  R  Cas— 40 
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thereof  at  reasonable  periods,  and  that  if  defendant  did  inspect  its  cars 
and  trucks,  and  that  the  same,  and  particularly  the  car  whose  derailment 
resulted  in  the  injury  complained  of,  were  in  good  condition  and  safe, 
then  defendant  cannot  be  held  liable  for  defects  not  discoverable  by  ordi- 
nary inspection. 

Appeal  from  circuit  court,  Wasco  county;  W.  L.  Bradshaw, 
Judge. 

Action  by  N.  O.  Cederson,  as  administrator  of  the  estate 
of  William  Cederson,  deceased,  against  the  Oregon  Railroad 
&  Navigation  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

This  is  an  action  for  the  recovery  of  damages  for  the  killing 
of  one  William  Cederson  through  the  alleged  negligent  acts  of 
the  defendant  company  in  operating  its  railroad.  The  com- 
plaint states,  among  other  things,  "that  on  the  4th  day  of 
November,  1896,  and  for  a  long  time  prior  thereto,  the  defend- 
ant was  engaged  in  the  operation  of  a  railway  from  Portland, 
Or.,  to  Huntington,  in  the  same  state;  that  said  road  runs 
through  certain  property  belonging  to  the  Seufert  Bros.  Com- 
pany, a  few  miles  above  Dalles  City,  in  said  state ;  that  on  the 
said  4th  day  of  November,  1896,  the  said  deceased  was  in  the 
employ  of  said  Seufert  Bros.  Corfipany,  and  that  on  said  day, 
while  passing  over  the  premises  of  the  said  Seufert  Bros. 
Company,  from  the  eating  house  of  said  company,  where  he 
took  his  meals,  to  the  place  where  he  slept,  and  while  right- 
fully and  lawfully  going  across  the  premises  of  said  Seufert 
Bros.  Company,  from  one  place  to  the  other,  as  he  had  a  right 
to  do,  the  said  defendant  was  running  one  of  its  trains  along 
its  said  road  in  close  proximity  to  where  the  said  plaintiff's 
decedent  was  walking;  that  in  running  and  operating  said 
train  along  said  road  the  said  defendant  and  its  employees 
negligently  and  carelessly  operated  over  said  road  a  truck 
and  car  which  were  too  wide  for  said  track,  and  the  wheels 
of  which  car,  and  the  flanges  thereon,  were  cracked,  broken, 
and  unsafe,  and  so  negligently  and  carelessly  operated  said 
train,  and  the  engine  and  cars  attached  thereto,  that  by  rea- 
son of  said  negligent  and  careless  operation,  and  by  reason  of 
said  truck  and  car  being  too  wide  and  out  of  gauge  with  said 
track,  and  by  reason  of  the  bad,  broken,  and  cracked  condi- 
tion of  the  wheels  of  said  car,  and  by  reason  of  all  of  said 
things  combined,  said  car,  and  other  cars  attached  to  the 
same,  jumped  the  track,  while  passing  along  said  road,  at  a 
point  opposite,  or  nearly  opposite,  where  plaintiff's  decedent 
was  walking,  as  hereinbefore  alleged,  and  ran  and  was  thrown 
ppon  and  against  plaintiff's  said  decedent,  causing  him  great 
bodily  injury  and  death." 

The  defendant  moved  the  court  to  require  the  plaintiff  to 
make  the  following  clause  of  the  complaint,  namely,  "and  so 
negligently  and  carelessly  operated  said  train,  and  the  engine 
and  cars  attached  thereto,  that  by  reason  of  said  negligent 
and  careless  operation,"  more  definite  and  certain,  by  stat- 
ing the  acts  and  things  constituting  the  negligent  and  careless 
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operation  of  the  said  train  or  engine  or  cars  attached  thereto. 
The  plaintiff,  in  resisting  the  motion,  filed  an  affidavit  wherein 
he  averred  that  he  stated  in  his  complaint  the  facts  in  relation 
to  the  negligence  of  the  railroad  company  as  fully  as  he  was 
able ;  that  he  believed,  from  the  circumstances  of  the  wreck, 
there  was  negligence  on  the  part  of  the  defendant  in  operating 
said  train  over  and  beyond  which  he  is  able  to  point  out  spe- 
cifically ;  that  the  information  relating  to  the  particular  details 
thereof  was  entirely  within  the  breasts  of  the  defendant's 
employees,  and  as  to  what  the  particular  acts  of  negligence 
were  he  was  unable  to  state.  The  motion  was  overruled,  and 
constitutes  one  of  the  assignments  of  error. 

The  defendant  answered,  and  denied  that  its  railway  runs 
through  the  property  of  Seufert  Bros.  Company,  and  other 
allegations  of  the  complaint,  and  set  up  two  separate  defenses. 
The  first  is,  in  effect,  that  defendant  was  at  the  time  of  the 
accident  engaged  in  the  operation  of  a  railway,  and  that  it, 
and  its  grantors  and  predecessors  in  interest,  had  been  for 
more  than  20  years,  and  was  then,  the  owner,  and  in  adverse 
and  exclusive  possession,  of  the  right  of  way  upon  which  said 
railway  was  constructed  and  operated ;  that  in  the  usual  course 
of  its  business  it  received  from  other  connecting  lines  certain 
freight  cars  for  transmission,  and  that  at  the  time  designated 
in  the  complaint  one  of  these  cars  became  derailed,  without 
fault  or  omission  of  the  defendant,  and  by  reason  thereof  was 
thrown  from  the  track  upon  the  deceased,  who  was  upon  the 
said  right  of  way,  whereby  he  was  killed ;  that  said  car  was 
not  the  property  of  the  defendant,  but  that  it  had  been  re- 
peatedly and  carefully  inspected  by  the  connecting  lines  and 
by  the  defendant,  and  found  at  all  times  to  be  in  safe  and  good 
condition,  and  that  at  the  time  it  was  not  loaded  beyond  its 
capacity,  or  being  run  at  an  unusual  rate  of  speed.  By  the 
second,  it  is  alleged  that  at  the  time  of  the  accident  the 
decedent  was  on  the  lands  and  right  of  way  of  the  defendant, 
and  in  close  proximity  to  the  railway  line  at  a  point  thereon 
where  a  cut  had  been  made  by  the  defendant  and  grantors  in 
the  side  of  a  rocky  bluff,  and  between  said  bluff  and  the  rail- 
way ;  that  he  was  not  a  passenger  nor  in  the  employ  of  the 
defendant,  and  well  knew  the  danger  of  his  position  by  reason 
of  the  operation  of  the  train  of  cars  upon  said  track ;  that  he 
knew  said  train  was  approaching,  and  thereby  assumed  all 
risk  of  injury  to  himself;  and  that  the  injury  complained  of 
was  the  result  of  his  own  negligence  and  carelessness. 

The  reply  put  in  issue  the  ownership  of  the  alleged  right  of 
way,  and  many  other  allegations  of  the  answer,  and  set  up 
three  separate  defenses  thereto:  (1)  That  the  Seufert  Bros. 
Company,  its  predecessors  and  grantors,  had  been  for  more  than 
20  years,  and  was  then,  in  the  adverse  possession  of  the  locus  in 
quo,  under  claim  of  right,  continuously,  exclusively,  and  without 
objection  by  the  defendant,  as  a  road  and  highway,  from  one 
portion  of  its  premises  to  another,  and  that  decedent  was  in 
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its  employ,  and  was  passing  over  said  highway  in  the  usual 
course  of  his  employment,  when  injured.  (2)  That  the  said 
Seufert  Bros.  Company,  its  predecessors  and  grantors,  for 
a  long  time  prior  to  the  accident,  went  upon  the  immediate 
premises,  under  claim  of  right,  and  built  upon  and  across  the 
same  a  highway  and  road,  from  one  portion  of  its  premises  to 
another,  by  blasting  out  a  high  bluff  at  great  expense ;  that  the 
defendant  had  knowledge  of  the  making  of  said  improvement, 
and  acquiesced  therein,  by  reason  whereof  it  is  stopped  from 
questioning  the  right  of  said  Seufert  Bros.  Company  and  its 
employees  to  pass  over  the  same ;  that  there  was  no  other  way 
of  getting  from  the  lower  to  the  upper  portion  of  its  premises; 
and  that  the  decedent  was  passing  upon  said  highway  while 
in  its  employ.  (3)  That  for  a  long  time  prior  to  the  accident 
said  Seufert  Bros.  Company  and  the  defendant  had  allowed, 
permitted,  invited,  and  licensed  the  general  public,  and 
especially  persons  who  were  in  the  employ  of  said  Seufert 
Bros.  Company,  to  pass  over  and  along  the  place  where  the 
said  decedent  was  killed,  and  that  he  was  passing  over  said 
premises  at  the  time  in  pursuance  of'said  license,  acquiescence, 
and  invitation,  and  was  rightfully  thereon. 

Wirt  Minor,  for  appellant. 

A.  S.  Bennett,  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts).  There  was  a 
contention  that  the  reply  constituted  a  departure  from  the 
complaint,  in  that  it  set  up  a  different  title  or  right  to  the 
locus  in  quo  from  that  contained  in  the  complaint,  and  there- 
fore that  it  was  incompetent  to  permit  the  plaintiff,  under  the 
allegations  of  the  reply,  to  establish  the  decedent's  right  to 
be  at  the  immediate  place  where  the  accident  occurred.  The 
contention  is  based  upon  the  mistaken  idea  that  the  com- 
plaint alleged  that  Seufert  Bros.  Company  was  the  owner  of 
the  locus  in  quo.  The  allegation  is  that  the  road  runs  through 
its  property,  and  that,  while  rightfully  passing  from  said  prop- 
erty, the  decedent  was  injured  and  killed.  Such  allegation  is 
not  inconsistent  with  the  defendant's  ownership  of  a  right  of 
way  for  its  road,  and  was,  no  doubt,  employed  as  descriptive 
of  the  place  rather  than  as  a  declaration  of  title  and  ownership. 
The  defendant  having  answered  that  plaintiff's  decedent  was 
upon  defendant's  right  of  way,  it  was  important  to  show  by 
what  right  he  was  there.  This  was  evidently  the  purpose  of 
the  reply,  and  in  all  that  was  material  it  was  responsive  to  the 
answer,  and  in  no  respect  a  departure  from  the  complaint. 
True,  there  was  much  testimony  produced  to  show  the  owner- 
ship of  the  locus  in  quo,  but  it  was  permissible  for  the  purpose 
of  showing  that  it  was  upon  the  property  of  Seufert  Bros. 
Company,  the  employers  of  the  decedent. 

Three  other  questions  are  presented,  which  arise  under  the 
pleadings.  These  are  brought  upon  the  record  by  the  motion 
to  make  the  complaint  more  definite  and  certain,   and  by 
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objections  to  the  introduction  of  testimony  at  the  trial  It 
may  be  premised  that,  where  the  sufficiency  of  the  complaint 
is  drawn  in  question  upon  the  admission  of  evidence,  all 
intendments  come  to  its  support,  whereas,  if  tested  by  a 
demurrer,  it  must  be  construed  most  strongly  against  the 
pleader.  It  is  first  urged  that  the  complaint  is  fatally  defective, 
in  that  it  fails  to  state  the  particular  acts  and  omissions  con- 
stituting the  negligence  which  conduced  to  the  injury  com- 
plained of.  The  general,  and  we  have  no  doubt  the  prevailing, 
rule  upon  the  subject  is  that  "a  declaration  specifying  the 
act  the  commission  or  omission  of  which  caused  the  injury, 
and  averring  generally  that  it  was  negligently  and  carelessly 
done  or  omitted,  will  suffice. ' '  The  language  quoted  is  from 
14  Enc.  PL  &  Prac.  p.  334,  and  the  proposition  is  abundantly 
supported  by  the  authorities.  "Negligence"  is  treated  as  a 
qualifying  term,  indicating  the  manner  in  which  an  act  is 
done,  and  not  as  a  mere  conclusion  of  law.  Maxw.  Code  PL 
251.  It  has  been  quite  generally  held  that  the  question  of 
negligence  in  a  particular  case  is  one  of  mingled  law  and  fact, 
and  that,  in  denoting  or  styling  an  act  as  careless  or  negligent, 
we  signify,  according  to  common  understanding,  not  simply 
a  conclusion  of  law,  but  state  as  well  an  ultimate  fact,  in- 
ferable from  certain  other  facts  not  stated.  " Therefore," 
says  Mr.  Justice  Mitchell  in  Clark  v.  Railway  Co.,  28  Minn. 
69,  9  N.  W.  75,  "it  has  been  generally  settled  by  precedent 
and  authority  that  a  general  allegation  of  negligence  or  care- 
lessness, as  applied  to  the  act  of  a  party,  is  not  a  mere  con- 
clusion of  law,  but  is  a  statement  of  an  ultimate  fact  allowed 
to  be  pleaded. ' '  The  statement  is  of  an  issuable,  substantive 
fact,  by  reason  of  the  qualifying  sense  in  which  the  term  is 
applied.  It  is  not  sufficient  to  plead  merely  that  the  plaintiff 
was  injured  by  the  negligence  of  the  defendant,  as  the  term 
would  be  applied  to  no  one  act  of  either  commission  or  omis- 
sion ;  nor  is  it  good  pleading  to  say  that  the  defendant  did  an 
act  whereby  the  plaintiff  was  injured,  as  it  may  have  been 
accidental,  or  under  circumstances  which  would  not  render 
him  accountable.  But  when  the  terms  "negligence"  or 
"carelessness"  are  applied  to  the  act  which  conduces  to 
the  injury,  then  the  act  is  so  qualified  that  it  becomes 
actionable,  and  forms  a  basis  for  damages.  The  distinction  is 
well  illustrated  in  two  cases  from  Indiana.  In  Railroad  Co. 
v.  Dunlap,  29  Ind.  426,  the  averment  was  that  the  injury  was 
done  "by  and  on  account  of  the  gross  negligence  of  said  plain- 
tiff,"  and  it  was  held  to  be  bad  pleading.  But  in  Railroad 
Co.  v.  Selby,  47  Ind.  471,  an  allegation  that  "the  track  of  said 
railway  was  in  bad  condition  and  repair,  and  the  defendant, 
by  its  servants  and  employees,  negligently,  unskillfully,  and 
carelessly  conducted  and  ran  said  train,"  whereby  injury 
resulted,  was  held  to  be  good,  the  court  sayine:  "The  negli- 
gence complained  of  in  the  present  case  related  to  the  condi- 
tion of  the  track  and  the  manner  in  which  the  train  was  run 
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and  managed.  But  in  the  case  in  29  Ind.  426,  no  act  was 
stated  to  which  the  negligence  averred  to  exist  could  be 
applied.  When  the  act  complained  of  is  sufficiently  stated, 
it  is  sufficient  to  aver  that  the  act  was  negligently  done,  with- 
out setting  out  in  detail  the  particulars  of  the  negligence/ ' 
When  used  to  qualify  the  act  or  omission  complained  of,  the 
question  is  whether  or  not  the  act  is  such  a  one  as  is  alleged, 
and  thus  described,  and  upon  this  hinges  the  result.  "It  is 
always  necessary, "  says  Mr.  Justice  Cooley,  in  Lucas  v. 
Wattles,  49  Mich.  380,  13  N.  W.  782,  "that  the  plaintiff 
should  count  on  the  negligence  he  relies  upon ;  but,  when  he 
properly  avers  the  negligence,  it  is  not  essential  that  he  should 
set  out  the  facts  which  go  to  establish  it.  Neither  is  it  usual 
to  do  so,  nor  would  it  commonly  be  prudent.' '  In  further 
support  of  the  proposition,  see  Clark  v.  Railway  Co.,  supra  ; 
Johnson  v.  Railway  Co.,  31  Minn.  283,  17  N.  W.  622; 
Rolseth  v.  Smith,  38  Minn.  14,  35  N.  W.  565;  Railway  Co. 
v.  Jennings,  157  111.  274,  41  N.  E.  629;  Fitts  v.  Waldeck,  51 
Wis.  567,  8  N.  W.  363;  Young  v.  Lynch,  66  Wis.  514,  29 
N.  W.  224 ;  Railroad  Co.  v.  Wolfe,  80  Ky.  82 ;  Schnei  der  v. 
Railway  Co.,  75  Mo.  295;  Mack  v.  Railway  Co.,  77  Mo.  232; 
Grinde  v.  Railroad  Co.,  42  Iowa,  376. 

It  is  most  stoutly  contended,  however,  that  this  court  has 
decided  otherwise;  that  is  to  say,  that  the  specific  facts  con- 
stituting the  negligence  should  be  stated.  At  first  blush,  one 
would  say  there  is  ground  for  the  contention,  but  a  careful 
scrutiny  of  the  cases  does  not  bear  it  out.  It  is  said  in  Wood- 
ward v.  Navigating  Co.,  18  Or.  289,  22  Pac.  1076:  "It  is  true,  in 
some  jurisdiction  it  seems  to  be  held  sufficient  to  allege  gener- 
ally that  the  injury  complained  of  was  carelessly  and  negligently 
inflicted  upon  the  plaintiff,  that,  by  reason  of  carelessness  and 
negligence  of  the  defendant,  the  plaintiff  was  injured;  but  this 
mode  of  statement  has  never  been  sanctioned  or  approved  in 
this  state,  is  at  variance  with  the  plain  requirements  of  the 
Code,  and  would  give  defendant  no  notice  of  the  acts  claimed 
to  be  negligent,  so  that  he  might  come  prepared  to  meet 
them."  And  in  McPherson  v.  Bridge  Co.,  20  Or.  486,  26  Pac. 
560:  "The  plaintiff's  counsel  claims,  in  effect,  on  the  argu- 
ment in  this  court,  that  a  general  allegation  of  negligence  and 
carelessness  was  sufficient.  But  that  contention  cannot  be 
sustained.  Such  allegation  does  not  charge  a  fact."  Knahtla 
v.  Railway  Co.,  21  Or.  136,  27  Pac.  91,  is  also  cited  to  the 
same  purpose.  It  is  quite  probable  that  the  language  quoted 
was  used  with  reference  to  the  general  statement  of  negli- 
gence, without  stating  an  act  or  omission,  with  the  qualifica- 
tion that  it  was  negligently  or  carelessly  done,  which  all  will 
admit  is  insufficient.  This  is  obvious  from  the  McPherson 
Case,  wherein  it  was  alleged  "that  while  he  [plaintiff]  was  so 
engaged  in  the  erection  of  said  tank  through  the  negligence 
and  carelessness  of  said  defendant,  and  through  the  use  of 
defective  machinery  by  defendant,     *    *    *    the  said  timbers 
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employed  in  the  erection  of  said  tank  fell  upon  the  plaintiff." 
After  making  the  remark  above  attributed  to  it,  and  citing  the 
Woodward  Case,  the  court  further  observed,  "This  leaves 
nothing  upon  which  a  recovery  could  be  predicated  but  the 
charge  of  defective  machinery;"  thus  indicating  that  the  prior 
remarks  of  the  court  where  directed  to  the  general  charge  of 
negligence.  However  this  may  be,  the  question  was  not  in- 
volved in  either  case,  and  the  only  one  considered  in  that 
relation  was  whether  there  had  been  a  variance  between  the 
proof  and  the  pleadings.  Nor  does  the  Knahtla  Case  sup- 
port the  proposition.  The  question  there  was  whether  the 
proof  was  in  support  of  the  allegation  of  the  complaint,  and 
the  one  under  consideration  here  was  not  involved.  But  the 
view  of  Mr.  Justice  Bean,  who  wrote  the  opinion,  appears  to 
be  in  harmony  with  the  view  elsewhere  entertained.  He  says : 
"  Certainty  to  a  common  intent  is  all  that  is  required,  and  this 
is  attained  in  actions  for  damages  resulting  from  negligence 
when  the  neglect  of  duty  relied  on  and  the  resultant  injurv 
are  described  with  substantial  accuracy."  Wild  v.  Railway 
Co.,  21  Or.  159,  27  Pac.  954,  decided  within  a  month  of  the 
Knahtla  Case,  holds  to  the  same  view.  The  allegation  there 
was  "that  while  the  plaintiff  was  working  upon  or  about  said 
car,  as  hereinbefore  alleged,  the  defendant  failed  to  provide, 
preserve,  and  secure  a  safe  place  for  him  to  work,  and  negli- 
gently and  carelessly  caused  and  permitted  a  locomotive  and 
cars  then  upon  its  tracks  to  run  up  against  the  car  upon  which 
the  plaintiff  was  working,"  etc.;  and  it  was  held  that  the 
gravamen  of  the  complaint  was  in  carelessly  and  negligently 
causing  and  permitting  a  locomotive  and  cars  to  run  upon  and 
against  the  car  occupied  by  the  plaintiff,  whereby  he  was  in- 
jured, which  allegation  was  determined  to  be  amply  sufficient 
to  support  the  action.  No  different  view  of  the  law  has  since 
been  entertained  by  this  court,  and  the  Woodward  and  Mc- 
Pherson  Cases  have  never  been  treated  as  holding  to  the  doc- 
trine now  attributed  to  them.  See  Lieuallen  v.  Mosgrove,  33 
Or.  282,  54  Pac.  200,  664,  and  Jones  v.  City  of  Portland,  35  Or. 
512,  58  Pac.  657. 

The  next  contention  is  that  the  complaint  is  deficient  in  not 
alleging  that  the  defendant  had  knowledge  of  the  defective 
condition  of  the  car  and  truck,  or  was  negligently  ignorant  of 
such  defects.  Upon  this  question  the  authorities  are  in 
apparent  conflict,  but  perhaps  not  so  in  reality.  In  Buzzell 
v.  Manufacturing  Co.,  48  Me.  113,  it  is  held  that,  in  an  action 
for  damages  for  injury  to  an  employee  arising  from  negligence 
by  the  employer  in  the  use  of  defective  machinery  or  tools, 
the  declaration  is  bad  if  it  does  not  allege  that  the  defect  was 
known  bv  the  defendant,  or  that,  with  proper  care  and  dili- 
gence, it  might  have  known.  So,  in  the  case  of  Railroad  Co. 
v.  Duel,  134  Ind.  156,  33  N.  E.  355,  which  was  an  action  for 
damages  by  a  servant  against  his  master  for  injuries  received 
through  the  use  of  defective  machinery,  it  was  held  that  the 
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complaint  should  show  that  the  defendant  had  knowledge  of 
the  defects,  or,  by  the  exercise  of  reasonable  prudence,  should 
have  known  of  them.  Cases  of  this  nature  lead  Mr.  Thomp- 
son, in  his  treatment  of  the  liability  of  master  to  servant,  to 
observe  that  "it  would  seem  to  follow,  as  a  rule  of  pleading,  that 
the  plaintiff  must  allege  in  his  declaration  or  complaint  that  the 
employer  had  notice  or  knowledge  of  the  efficient  cause  of  the 
injury,  *  *  *  or  ought,  by  the  exercise  of  reasonable  dili- 
gence, to  have  known  it. M  2  Thomp.  Neg.  1050,  §  47.  In  further 
support  of  the  rule,  see  Carruthers  v.  Railway  Co.,  55  Kan. 
600,  40  Pac.  915;  McMillan  v.  Railroad  Co.,  20  Barb.  449; 
O'Keefe  v.  Paper  Co.,  66  Conn.  38,  33  Atl.  587.  Upon 
analogous  principle,  this  court  has  held  that,  in  an  action 
against  a  municipality  for  damages  resulting  from  the  bad 
condition  of  a  street  or  bridge,  it  is  necessary  to  allege  notice, 
or  such  facts  as  will  impute  knowledge  to  the  municipality  of 
the  existing  condition;  otherwise,  the  complaint  will  not 
support  the  action.  Mack  v.  City  of  Salem,  6  Or.  275 ;  Heilner 
v.  Union  Co.,  7  Or.  83.  Upon  the  other  hand,  there  are 
many  respectable  authorities  which  hold  to  the  doctrine  that 
it  is  not  necessary  to  allege  knowledge,  or  facts  which  impute 
knowledge,  of  the  defect  to  the  defendant,  and  that  it  is  proper 
and  permissible  to  establish  such  facts  under  the  general 
allegation  that,  by  the  act  of  negligently  using  and  permitting 
to  be  used  the  defective  appliances,  the  plaintiff  was  injured. 
Thus,  in  O* Connor  v.  Railway  Co.,  83  Iowa,  105,  48  N.  W. 
1002,  the  court  say:  "The  plaintiff  has,  in  general  terms, 
averred  negligence  in  the  use  of  the  car.  Such  negligence 
could  only  be  proven  by  showing  the  knowledge,  'actual  or 
constructive, '  which  the  appellant  claims  should  be  alleged. 
The  allegation  claimed  would  only  make  the  petition 
more  specific.  If  stated  in  the  petition,  nothing  more 
than  negligence  would  be  pleaded.  The  facts  there  stated 
as  grounds  for  the  motion  go  rather  to  the  form  or  manner 
of  pleading  negligence  than  to  its  substance  or  the  ultimate 
fact,  and  a  motion  in  arrest  is  not  available  in  such  cases/' 
So,  in  Johnson  v.  Railway  Co.,  96  Mo.  340,  9  S.  W.  790,  it 
was  held,  in  an  action  by  a  servant  against  the  master  for  neg- 
ligence in  furnishing  improper  appliances  for  the  servant's 
use,  whereby  he  was  injured,  that  it  was  necessary  for  the 
petition  to  charge  that  the  master  either  knew,  or  might  have 
known,  of  the  dangerous  or  defective  appliance,  or  it  should 
contain  an  equivalent  averment,  but  that  an  allegation  that 
defendant  negligently  furnished  the  plaintiff  an  appliance 
which  was  not  safe  or  sound  was  an  equivalent  averment,  and 
sufficient.  And  in  Knaresborough  v.  Mining  Co.,  3  Sawy. 
446,  Fed.  Cas.  No.  7,874,  which  was  by  a  servant  against  the 
master,  Mr.  Justice  Hillyer  says:  "In  cases  like  the  present, 
knowledge  is  regarded  as  an  ingredient  of  negligence,  which 
may  be  proved  under  an  allegation  of  negligence.' '  In  further 
support  thereof ,  see  Crane  v.  Railway  Co.,  87  Mo.  588;  Wilson 
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v.  Railroad  Co..  7  Colo.  101,  2  Pac.  1;  Hoffman  v.  Dickinson, 
31  W.  Va.  142,  6  S.  E.  53. 

The  authorities  are  in  unison  upon  the  proposition  that 
knowledge  of  the  defect  by  the  defendant  must  be  proven, 
and  it  is  only  upon  the  question  whether  the  fact  of  such 
knowledge  should  be  stated  in  the  complaint  that  they  divide. 
The  cases  holding  that  such  statement  is  necessary  generally 
hold  also  that  the  complaint  should  show  the  plaintiff  was 
without  knowledge  of  such  defect.  There  is  much  force  in 
the  suggestion  that,  if  it  is  necessary  that  the  fact  be  proven, 
it  should  also  be  alleged  in  the  declaration.  All  the  cases  to 
which  our  attention  has  been  especially  called  are  actions 
either  against  municipalities  for  negligence  in  allowing  streets 
or  bridges  to  become  out  of  repair  or  unsafe  or  by  servants 
against  their  masters.  The  reason  for  requiring  notice  or 
knowledge  to  be  brought  home  to  a  municipality  under  the 
conditions  alluded  to,  in  order  to  establish  liability,  is  that  it 
is  charged  with  the  duty  of  keeping  its  highways  and  bridges 
in  suitable  repair  for  proper  use  by  the  public ;  and  if  they 
should  become  out  of  repair  by  use,  or  be  rendered  unsafe  or 
insecure  by  the  acts  of  strangers,  that  fact  should  be  brought 
to  its  notice  before  it  could  be  required  to  make  the  repair  or 
remedy  the  evil.  Hence  it  follows  that  it  could  not  be  held 
responsible  for  a  defect  concerning  which  it  had  no  knowledge 
or  could  not  have  been  charged  with  knowledge  by  the  circum- 
stances of  the  case.  But  where  the  municipality,  by  its  own 
acts  or  directions,  has,  through  its  negligence,  rendered  its 
highways  unsafe  or  dangerous,  and  injury  ensues,  no  proof  or 
notice  is  required  to  render  it  liable,  and,  of  course,  none  need 
be  alleged.  City  of  Ft.  Wayne  v.  Coombs  (Ind.)  7  N.  E.  743; 
Holmes  v.  Inhabitants  of  Paris,  75  Me.  559;  City  of  Spring- 
field v.  Le  Claire,  4Q  111.  476. 

The  principle  upon  which  is  based  the  liability  of  the  master 
to  his  servant  is  quite  analogous  to  that  which  fixes  the  re- 
sponsibility upon  a  municipality  in  permitting  its  streets  and 
highways  to  become  unsafe.  A  duty  is  devolved  upon  the 
master  to  provide  his  servant  with  a  reasonably  safe  place  in 
which  to  do  the  work  assigned  him,  with  tools  and  appliances 
suitable  for  the  use  designed,  and  he  is  not  liable  for  injuries 
resulting  from  the  unsafe  condition  and  defects  of  such  place, 
tools,  or  appliances,  unless  he  was  cognizant  thereof,  or  ought 
to  have  known  but  for  his  culpable  negligence.  Hence  the 
requirement  that  it  must  be  shown  that  he  had  knowledge  of 
their  condition,  or  that  such  facts  must  be  established  from 
which  knowledge  may  be  inferred,  or  such  circumstances 
shown  from  which  it  may  be  made  to  appear  that  he  ought  to 
have  had  such  knowledge  but  for  his  negligence  or  careless- 
ness. A  railroad  company  owes  no  such  duty  to  a  stranger, 
nor  does  the  stranger  ordinarily  have  the  means  of  ascertain- 
ing what  knowledge  the  company  may  possess  of  defects  in 
appliances  conducing  to  injury;  so  that  the  same    reason 
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does  not  exist  in  his  case  for  requiring  the  allegation 
of  the  company's  knowledge  of  such  defects  in  his  com- 
plaint. Such  knowledge  must,  however,  be  shown  be- 
fore a  recovery  can  be  had,  and  the  plaintiff  must  produce 
proof  sufficient,  at  least,  to  make  a  prima  facie  case. 
There  is  this  further  difference,  which  is  significant: 
In  an  action  by  a  stranger,  the  allegation  is  of  an  act  of  neg- 
ligence to  which  is  ascribed  the  immediate  cause  of  the 
injury,  while  the  negligent  act  of  the  master,  conducing  to 
the  injury  of  the  servant,  is  usually  collateral  to  the  act  pro- 
ducing it.  The  negligent  act  of  providing  the  servant  with 
unsafe  and  dangerous  appliances  is  not,  of  itself,  actionable, 
as  no  injury  necessarily  ensues.  Some  other  act  must  follow 
to  produce  the  result,  so  that  the  act  of  negligence  is  collateral 
to  the  act  which  is  the  immediate  cause  of  the  injury.  This 
brings  us  back  to  the  proposition  first  discussed,  and  which,  as 
we  have  seen,  constitutes  the  undoubted  rule  under  the 
authorities, — that  it  is  sufficient  to  specify  the  act  the  doing 
of  which  caused  the  injury,  and  state,  generally,  that  it  was 
negligently  and  carelessly  done.  Whatever  may  be  the  rule 
as  to  the  collateral  fact  of  negligence  in  the  case  of  an  action 
by  a  servant  against  his  master,  it  can  have  no  application 
here.  Many  recoveries  have  been  had  upon  allegations  of  like 
import  in  similar  cases  in  this  state,  and  we  feel  quite  safe 
in  saying  that  it  is  the  prevailing  practice,  and  should  be  re- 
spected, at  least  until  sufficient  reason  appear  for  the  sanction 
or  adoption  of  a  different  one. 

The  third  assignment  is  that  the  court  ought  to  have  re- 
quired the  plaintiff  to  make  his  complaint  more  definite  and 
certain  by  stating  the  particular  acts  and  things  constituting 
the  alleged  negligence  and  carelessness  in  the  operation  of  said 
train  or  the  engine  and  cars  attached  thereto.  By  plaintiff's 
showing,  it  distinctly  appears  that  he  is  without  definite 
knowledge  sufficient  to  enable  him  to  set  out  more  particularly 
the  specific  acts  of  negligence  contributing  to  the  injury.  It 
cannot  be  supposed  that  strangers  should  be  intimately 
cognizant  of  the  immediate  condition  of  the  appliances,  and 
the  exact  manner  of  the  management  and  operation  of  a  rail- 
road and  its  engines  and  cars.  These  are  matters  peculiarly 
within  the  specific  knowledge  of  the  persons  or  company  hav- 
ing the  road  in  charge,  so  that  the  showing  is  strengthened  by 
the  attendant  circumstances.  Under  such  conditions,  it  was 
not  error  to  deny  the  motion.  Railway  Co.  v.  Jennings,  supra ; 
Young  v.  Lynch,  supra;  Railroad  Co.  v.  O'Neill,  49  Kan. 
367,  30  Pac.  470;  Railway  Co.  v.  Adams,  6  Tex.  Civ.  App. 
102,  24  S.  W.  83Q;  Fitts  v.  Waldeck,  supra. 

It  is  next  insisted  that,  as  no  contractual  relations  existed 
between  the  decedent  and  the  defendant,  as  in  the  case  of  a 
passenger  or  employee  and  the  like,  the  defendant  owed  him 
no  duty  of  active  vigilance,  and  was  not  responsible  for  any 
injury  resulting  from  the  condition  of  its  road,  machinery,  or 
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appliances,  or  from  the  manner  in  which  it  conducted  its  busi- 
ness. The  doctrine  is  established  by  the  case  of  Ward  v. 
Southern  Pac.  Co.,  25  Or.  433,  36  Pac;  166,  23  L.  R.  A.  715, 
that  a  railroad  company  owes  no  duty  of  active  vigilance  to 
a  trespasser  upon  its  track;  that  is  to  say,  it  is  not  incumbent 
upon  the  company  to  keep  an  active  lookout  for  strangers  upon 
its  track  at  a  point  where  their  presence  would  not  ordinarilv 
be  expected,  but  that,  after  discovery  of  their  presence,  then 
the  duty  is  devolved  upon  it  to  use  care  and  diligence  com- 
mensurate with  the  danger,  that  it  may  not  recklessly  and 
wantonly  run  them  down  and  injure  them  simply  because  they 
are  trespassing  upon  the  right  of  way.  Other  courts  have 
applied  the  doctrine  to  a  mere  licensee  or  person  who  is 
simply  permitted  by  the  passive  consent  of  a  company  to  be 
upon  the  track.  Thus,  in  Railroad  Co.  v.  Hetherington,  83 
111.  510,  it  was  pertinently  asked:  "If,  then,  the  deceased  was 
a  wrongdoer  on  the  track  of  the  railroad  company,  or 
was  in  the  enjoyment  of  a  bare  license  or  assent,  tacitly 
given,  without  consideration,  is  she  or  her  representative 
in  a  position  to  complain  of  the  negligence  of  the  defend- 
ant?" The  question  received  a  negative  answer.  So,  in 
Railroad  Co.  v.  Godfrey,  71  111.  500,  it  was  said:  "At  the 
most,  there  was  here  no  more  than  a  mere  passive  acquiescence 
in  this  use.  A  mere  naked  license  or  permission  to  enter  or 
pass  over  an  estate  will  not  create  a  duty  or  impose  an  obli- 
gation on  the  part  of  the  owner  to  provide  against  the  danger 
of  accident."  In  Sutton  v.  Railroad  Co.,  66  N.  Y.  243,  an 
action  for  damages  for  an  injury  sustained  as  a  consequence 
of  a  brakeman's  failure,  through  inattention  or  some  other 
reason  not  disclosed,  to  set  the  brakes  of  some  cars  which  had 
been  set  out  of  the  train  by  a  "kick,"  thereby  permitting 
them  to  run  slowly  backward  upon  a  slight  incline,  and  thus 
come  in  contact  with  the  plaintiff  while  crossing  the  track  in 
going  to  his  work  at  a  foundry,  the  defendant  had  permitted 
workmen  to  cross  the  track  at  that  place  habitually,  and  such 
was  the  nature  of  the  license  relied  upon  by  the  plaintiff. 
Of  these  persons  the  court  say:  "It  owed  them  no  duty  to 
guard  them  from  accident,  —no  duty  of  active  vigilance." 
So  it  was  held  that  such  license  did  not  operate  to  restrict  the 
defendant  company  in  the  use  of  the  track  and  cars  or  in  the 
prosecution  of  its  business.  And  in  Chenery  v.  Railroad  Co., 
160  Mass.  211,  35  N.  E.  554,  22  L.  R.  A.  575,  an  action  for 
running  down  the  plaintiff  while  on  the  defendant's  track 
where  it  was  crossed  by  a  private  way,  along  which  plaintiff 
was  traveling,  the  court,  speaking  through  Mr.  Justice  Holmes, 
says:  "If  the  plaintiff  was  a  licensee,  and  nothing  more,  her 
case  stands  no  better  than  if  she  was  a  trespasser.  As  against 
a  bare  licensee,  a  railroad  company  has  a  right  to  run  its  trains 
in  the  usual  way,  without  special  precautions,  if  the  circum- 
stances do  not  of  themselves  give  warning  .of  his  probable 
presence,  and  he  is  not  seen  until  it  is  too  late. ' '    To  the  same 
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purpose  is  McCabe  v.  Railway  Co.,  88  Wis.  531,  60  N.  W.  260. 
The  court  say:  "The  plaintiff  was  a  mere  licensee.  The 
defendant  owed  him  no  duty  of  active  care.  The  plaintiff 
himself  was  bound  to  the  exercise  of  the  highest  care  to  shield 
himself  from  injury.  He  had  no  reason  to  expect  that  the 
defendant  would  regulate  the  running  of  its  trains,  or  change 
the  course  of  its  business,  to  suit  his  purposes  or  convenience. 
He  could  expect  from  it  only  such  consideration  and  ordinary 
care  as  it  owes  to  the  general  public. ' '  Reardon  v.  Thomp- 
son, 149  Mass.  267,  21  N.  E.  369,  is  illustrative.  The  plaintiff 
was  passing  over  the  premises  of  the  defendant  in  which  an 
excavation  had  been  made,  and  was  injured  by  falling  into  it. 
It  was  held  that,  assuming  the  plaintiff  was  a  bare  licensee, 
yet  she  went  upon  the  premises  at  her  own  risk,  and  was 
required  to  take  them  as  she  found  them ;  hence  could  not 
recover.  To  the  same  effect  is  Larmore  v.  Iron  Co.,  101  N. 
Y.  391,  4  N.  E.  752,  where  it  was  said:  "The  precise  ques- 
tion is  whether  a  person  who  goes  upon  the  land  of  another 
without  invitation,  to  secure  employment  from  the  owner  of 
the  land,  is  entitled  to  indemnity  from  such  owner  for  an  in- 
jury happening  from  the  operation  of  a  defective  machine  on 
the  premises  not  obviously  dangerous,  which  he  passes  in  the 
course  of  his  journey,  if  he  can  show  that  the  owner  might 
have  ascertained  the  defect  by  the  exercise  of  reasonable 
care;"  and  it  was  held  he  was  not.  Tacit  consent,  or  passive 
acquiescence,  appears  to  be  the  essential,  characteristic,  ele- 
mental feature  which  distinguishes  a  mere  licensee  from  a 
trespasser  or  stranger.  So  it  seems  that  a  naked  license  to 
pass  over  an  estate  will  not  create  a  duty  nor  impose  an  obli- 
gation on  the  part  of  the  owner  or  person  in  possession  to  pro- 
vide against  the  danger  of  accident.  Where,  however,  the 
license  or  privilege  is  created,  not  by  tacit  assent,  but  by  sub- 
stantial inducement,  held  out  either  expressly  or  by  implica- 
tion by  the  owner  of  the  premises,  then  the  obligation  arises 
to  see  that  they  are  in  safe  condition,  and  suitable  for  the  use 
designed,  and  liability  ensues  for  a  breach  thereof.  Says  Mr. 
Chief  Justice  Bigelow  in  Sweeny  v.  Railroad  Co.,  10  Allen, 
368:  "  A  mere  passive  acquiescence  by  an  owner  or  occupier 
in  a  certain  use  of  his  land  by  others  involves  no  liability ;  but 
if  he,  directly  or  by  implication,  induces  persons  to  enter  on 
and  pass  over  his  premises,  he  thereby  assumes  an  obligation 
that  they  are  in  a  safe  condition,  suitable  for  such  use,  and  for 
a  breach  of  this  obligation  he  is  liable  in  damages  to  a  person 
injured  thereby/' 

Thus  we  have  illustrated  the  distinction  in  the  books  be- 
tween a  mere  naked  or  bare  license  and  that  of  the  more  sub- 
stantial privilege  or  license  which  draws  with  it  the  obligation 
to  provide  against  danger  of  accident,  as  well  as  to  see  to  it  that 
no  positive  act  is  done  to  produce  injury.  These  two  condi- 
tions run  into  each  other  by  easy  and  imperceptible  gradations, 
and  it  is  not  infrequently  a  difficult  thing  to  determine  where 
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the  one  begins  and  the  other  ends.  Every  case  is  dependent, 
in  a  great  measure,  upon  its  own  attendant  and  peculiar  facts 
and  circumstances.  The  Sutton  Case,  and  others  alluded  to 
above,  are  good  illustrations,  showing  the  nature  and  char- 
acteristics of  a  naked  license  and  the  rights  of  persons  entitled 
to  no  greater  privilege.  Sweeny  v.  Railroad  Co.,  supra, 
affords  an  instance  of  the  more  substantial  privilege  or  license 
which  entails  the  obligation  upon  those  granting  or  suffering 
it  to  actively  guard  the  interests  of  those  in  the  use  of  it. 
In  that  case  the  person  was  injured  while  attempting  to 
cross  a  private  way  leading  from  one  street  to  another.  The 
railroad  company  had  erected  a  convenient  plank  crossing, 
and  kept  a  flagman  at  the  end  of  it,  which  crossing  had  been 
used  by  the  public  several  years,  and  it  was  decided  that  the 
inducement  held  out  by  the  company  created  a  license  to  per- 
sons so  desiring  to  use  it,  and  the  company  owed  them  the 
duty  of  active  vigilance.  In  Murphy  v.  Railroad  Co.,  133 
Mass.  121,  the  injury  occurred  at  a  private  crossing,  extending 
from  one  end  of  a  street  to  its  intersection  with  another,  if 
extended,  and  affording  a  means  of  access  to  two  of  defend- 
ant's freight  houses.  It  had  been  planked  by  the  defendant, 
and  used  by  large  numbers  of  persons,  both  on  foot  and  with 
vehicles.  The  plaintiff  was  a  pupil  at  a  public  school,  and 
had  occasion  to  cross  the  track  on  the  way  to  school.  In 
determining  the  controversy,  Mr.  Justice  Field,  speaking  for 
the  court,  said:  "If  there  was  evidence  sufficient  for  the  jury 
to  find  that  the  defendant  held  out  the  crossing  as  a  suitable 
place  for  foot  passengers  to  cross,  so  that  the  plaintiff  may  be 
said  to  have  attempted  to  cross  as  he  did  by  the  inducement 
or  invitation  of  the  defendant,  then  the  instructions  were  cor- 
rect; but,  if  the  plaintiff  attempted  to  cross  merely  by  the 
license  or  permission  of  the  defendant,  then  there  must  be  a 
new  trial."  And  it  was  concluded  that  the  case  was  properly 
submitted  to  the  jury.  So,  in  Swift  v.  Railroad  Co.,  123  N. 
Y.  645,  25  N.  E.  378,  where  the  injury  was  to  the  plaintiff's 
daughter,  a  girl  of  1 5  years  of  age,  while  attempting  to  cross 
the  defendant's  track.  At  the  place  of  the  accident  the  track 
ran  immediately  in  the  rear  of  a  cluster  of  houses,  at  one  of 
which  the  girl  was  stopping.  The  house  was  separated  from 
the  track  by  a  board  fence  six  feet  high,  through  which  was  a 
door  used  by  the  inmates  to  pass  out,  and  thence  across  the 
track,  for  the  purpose  of  depositing  ashes  and  garbage  in 
barrels  kept  on  the  north  side,  and  to  reach  a  highwav,  ferry, 
and  store  beyond.  From  near  the  rear  of  these  houses  a  board 
or  plank  walk  had  been  constructed  across  the  railroad,  and, 
though  not  a  public  walk  or  highway,  it  had  been  practically 
used  as  such  by  the  people  occupying  the  houses,  and  by 
others,  for  many  years,  with  the  knowledge  and  permission  of 
the  railroad  company.  Upon  this  state  of  facts  the  court 
reaffirmed  the  doctrine  which  had  been  previously  announced, 
that  where  the  public  had  for  a  long  time  notoriously  and  con- 
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stantly  been  in  the  habit  of  crossing  a  railroad  at  a  point  not 
in  a  public  highway,  with  the  acquiescence  of  the  railroad  com- 
pany, such  acquiescence  amounts  to  a  license,  and  imposes  a 
duty  upon  it,  as  to  all  persons  crossing,  to  exercise  reasonable 
care  in  the  running  of  its  trains,  so  as  to  protect  them  from 
injury:  citing,  in  support  thereof,  Barry  v.  Railroad  Co.,  92 
N.  Y.  28q,  and  Byrne  v.  Same,  104  N.  Y.  362,  10  N.  E.  539.  The 
former  of  these  cases  involved  the  condition  that  the  plaintiffs 
intestate  had  a  right  of  way  across  the  company's  track  at  the 
point  where  he  was  killed,  which  had  been  used  by  the  public 
for  years,  and  it  was  determined  that  such  acquiescence 
amounted  to  a  license  and  permission  by  the  defendant  to  all 
persons  to  cross  at  such  point,  and  that,  so  long  as  it  per- 
mitted the  use,  it  was  bound  to  such  reasonable  precaution  as 
ordinary  prudence  dictated  in  the  management  of  its  trains  to 
protect  wayfarers  from  injury.  In  the  latter  case  there  was 
an  alley  at  the  place  where  the  plaintiff  was  injured,  which 
was  extensively  used  by  the  public  without  any  objection  on 
the  part  of  the  defendant,  and  it  was  left  to  the  jury  to  deter- 
mine in  what  manner  the  way  was  used  by  the  public,  and 
thereby  to  determine  the  obligation  and  responsibility  of  the 
railroad  company  as  to  whether  it  had  acted  with  proper  pre- 
caution and  prudence  in  approaching  the  crossing.  This  case 
approves  the  doctrine  of  the  Barry  and  distinguishes  the 
Sutton  Case.  The  doctrine  of  the  New  York  and  Massa- 
chusetts cases  under  discussion  finds  ample  support  else- 
where. It  was  applied  in  Iowa  in  the  case  of  an  accident 
occurring  in  the  city  of  Des  Moines.  The  employees  of  a 
packing  house  and  others  had  constructed  a  stairway  down 
an  embankment  and  footway  of  ties  across  a  ditch  to  the 
track  of  defendant,  and  from  thence  a  footpath  continued 
across  the  track,  which  was  in  daily  use  by  a  number  of  per- 
sons. The  plaintiff  was  injured  by  a  moving  train  while 
attempting  to  cross  the  track,  and  it  was  held  that  he  was  not 
a  trespasser,  but  was  entitled  to  all  the  rights  and  protection  of 
one  rightfully  upon  the  track  with  the  license  of  the  defendant 
Clampit  v.  Railway  Co.,  84  Iowa,  71,  50 N.  W.  67%  So,  in  Penn- 
sylvania, where  plaintiff  attempted  to  cross  the  track  by  a  well- 
beaten  path,  used  by  the  employees  of  a  furnace  and  others  as 
a  short  cut  to  a  station  and  post  office,  and  was  injured,  it  was 
held  that  she  could  not  be  treated  as  a  trespasser.  Railroad  Co. 
v.  Troutman,  6  Am.  &  Eng.  R.  Cas.  117.  To  the  same  effect 
is  Taylor  v.  Canal  Co.,  113  Pa.  St.  162,  8  Atl.  43.  And  in 
Texas,  where  an  embankment,  thrown  up  across  a  depression 
and  occupied  by  three  tracks  of  the  company's  railroad,  had 
been  long  used  by  pedestrians  as  a  footpath,  it  was  held 
that  such  pedestrians  could  not  be  classed  as  mere  tres- 
passers to  whom  the  company  owed  no  duty  whatever,  and 
that  greater  care  was  exacted  in  the  approach  of  trains  than 
would  be  required  at  a  place  where  there  was  no  cause  to 
apprehend  their  presence.     Railway  Co.   v.  Watkins  (Tex. 
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Civ.  App.)  26  S.  W.  760.  To  the  same  purpose,  see.  also,  Patt. 
Ry.  Ace.  Law,  §  187;  Railroad  Co.  v.  Dick  (Ky.)  15  S.  W. 
665;  Townley  v.  Railway  Co.,  53  Wis.  626,  11  N.  W.  55; 
Whalen  v.  Railway  Co.,  75  Wis.  654,  44  N.  W.  849;  Johnson 
v.  Transfer  Co.,  86  Wis.  64,  56  N.  W.  161;  Railroad  Co.  v. 
White,  84  Va.  498,  5  S.  E.  573;  Cahill  v.  Railway  Co.,  20 
C.  C.  A.  184,  74  Fed.  285;  Harriman  v.  Railway  Co.,  45  Ohio 
St.  11,  12  N.  E.  451;  Young  v.  Clark  (Utah)  50  Pac.  832; 
Le  May  v.  Railway  Co.,  105  Mo.  361,  16  S.  W.  1049;  Troy  v. 
Railroad  Co.,  99  N.  C.  298,  6  S.  E.  77  \  Seymour  v.  Railroad 
Co.,  69  Vt.  555,  38  Atl.  236. 

We  come  now  to  the  application  of  the  rule  to  the  case  in 
hand.  To  this  end  it  will  be  necessary  to  take  note  of  the 
conditions  and  circumstances  under  which  the  accident 
occurred,  and  to  allude  briefly  to  some  of  the  testimony.  The 
decedent  was  killed  at  the  point  of  a  rocky  bluff,  in  passing 
which  the  general  course  of  the  defendant's  main  line  is  east 
and  west.  In  constructing  the  roadbed  a  cut  had  been  made 
in  the  side  of  the  blufi,  which  was  subsequently  widened  to 
admit  of  a  wagon  road  between  the  track  and  the  bluff. 
While  a  train  of  the  defendant's  freight  cars  was  going  west, 
some  of  them  became  derailed,  and  ran  against  the  decedent, 
who  was  upon  the  opposite  side  of  the  wagon  road  from  the 
track.  A  few  feet  east  of  the  place  of  the  accident  a  side 
track  extends  from  the  main  line  on  the  north,  and  runs 
easterly  by  a  fish  cannery  the  property  of  Seufert  Bros.  Com- 
pany. This  was  in  use  by  the  railroad  company  in  shipping 
fish  and  other  merchandise  to  and  from  the  cannery.  It  was 
also  used  more  or  less  as  a  siding  for  empty  cars,  which  were 
set  out  and  picked  up  as  occasion  demanded.  The  cannery 
is  situated  some  300  feet  easterly  from  the  place  of  the  acci- 
dent, and  on  the  opposite  side  of  the  track  is  a  mess  house, 
belonging  also  to  Seufert  Bros.  Company,  used  by  the  em- 
ployees in  said  cannery  and  by  men  engaged  in  fishing.  The 
wagon  road  runs  between  the  mess  house  and  the  railroad, 
and  at  that  point  is  some  15  or  20  yards  from  the  track,  and 
upon  a  higher  level.  It  continues  thus  west,  until  it  reaches 
a  point  nearly  opposite  the  side  track,  where  it  drops  to  a  level 
with  the  main  track,  and  approaches  it  so  closely,  passing 
through  the  cut,  that  it  barely  admits  the  passage  of  a  wagon 
between  the  ties  and  the  bluff.  After  continuing  westward  in 
this  manner  for  some  little  distance,  it  again  turns  to  the 
southward,  away  from  the  track.  There  is  also  a  sleeping 
house  used  by  the  employees  of  Seufert  Bros.  Company,  sit- 
uated about  a  thousand  feet  west  of  the  mess  house,  upon  the 
same  side  of  the  railroad  beyond  the  point  of  rock,  and  a 
dwelling  house  near  it  occupied  by  the  members  of  the  firm. 
The  wagon  road  was  constructed  by  the  Seuferts,  in  1885,  by 
blasting  and  removing  the  rock.  It  was  widened  in  1886,  and 
work  was  done  upon  it  from  time  to  time  until  much  later. 
Mr.  T.  J.  Seufert  describes  the  manner  in  which  it  was  done. 
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and  the  subsequent  use  of  it,  as  follows:  "There  was  a  road 
running  right  along  the  side  of  a  rocky  bluff  right  close  up  to 
the  track.  We  used  it  for  a  wagon  road,  traveling  back  and 
forth.  It  was  built,  I  think,  in  the  spring  of  1885.  We  blasted 
out  all  the  boulders  along  the  bluff  between  the  track  to  get 
the  road  in  there.  The  track  was  so  close  to  the  bluff  that 
you  could  not  get  any  road  in  without  blasting  out  all  the 
boulders  that  were  between  the  track  and  the  bluff.  We 
blasted  out  enough  to  make  a  road,  and  from  time  to  time 
widened  it.  That  was  in  the  spring  of  1885,  and  we  have 
been  doing  more  or  less  blasting  there  ever  since.  The  trains 
of  the  defendant  and  its  predecessors  in  interest  who  were 
operating  that  road  passed  along  the  same  while  we  were 
working,  as  before.  There  never  was  any  intermission. 
They  undoubtedly  knew  that  we  were  working  there ;  for  we 
worked  in  the  daytime,  ten  hours  a  day.  The  train  passed  as 
close  as  we  could  get  to  the  track.  We  could  not  get  any 
closer.  We  were  right  at  the  end  of  the  ties.  The  road  ran 
right  alongside  the  track,  and  a  portion  of  it  was  within  a  few 
inches  from  the  ties.  Before  we  built  this  road  persons 
having  possession  of  the  property  got  back  and  forth  from  the 
house  to  the  salt  tanks  by  traveling  along  the  track,  on 
the  track  itself.  I  suppose  they  did  that  ever  since  there  was 
a  railroad  there.  They  did  during  1882,  1883,  and  1884. 
When  we  went  in  there,  in  1882,  there  was  a  wagon  road  up 
and  down  the  railroad  track.  When  a  train  came  along  we 
had  to  get  away  with  the  horses  and  take  chances.  Since 
we  have  moved  the  road  into  the  bluff  from  the  railroad  track 
it  has  been  used  continuously.  It  was  a  first-class  road, — 
a  good,  clear  road, — and  a  solid  track.  Anybody  going  along 
there  could  see  that  it  had  been  traveled.  *  *  *  Every- 
body uses  this  road  who  comes  along.  They  travel  over  that 
road  between  our  place  and  Celilo.  Indians  use  it,  and  we 
use  it,  and  people  and  town  people  use  it.  Our  employees 
all  use  it."  F.  Weiler  testified  that  "in  the  fishing  season  a 
team  would  go  past  five  or  six  times  a  day, — sometimes  fifty 
times, — going  up."  Other  testimony  was  adduced  showing 
the  manner  of  the  use  of  the  wagon  road,  and  by  whom,  and 
of  the  switches  and  buildings  in  close  proximity.  The 
decedent's  work  was  generally  to  the  west  of  the  cut,  but  upon 
the  evening  of  the  accident  he  was  going  from  the  mess  house, 
where  he  had  just  had  his  supper,  to  the  sleeping  house,  and 
in  doing  so  was  taking  the  usual  route  employed  by  all  the 
men  engaged  in  fishing.  The  car,  to  which  in  all  probability 
may  be  ascribed  the  cause  of  the  accident,  was  a  Great 
Northern  car,  which  had  been  loaded  with  wheat,  and  picked 
up  by  defendant's  said  train  at  Rufus,  a  station  on  the  Oregon 
Railroad  &  Navigation  Line,  about  23  miles  above,  or  east,  of 
the  place  of  accident.  The  flange  upon  the  wheels  of  this  car 
gave,  way,  causing  the  car  to  leave  the  track,  some  2,000  feet 
to  the  east;  but  its  contact  with  the  switch  rail  was  perhaps 
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the  immediate  cause  of  its  complete  derailment  and  that  of 
the  other  cars  in  the  train.  Upon  the  whole,  we  think  there 
was  testimony  upon  which  to  put  the  case  to  the  jury  touch- 
ing the  question  of  decedent's  right  to  be  upon  the  wagon 
road  constructed  upon  the  defendant's  right  of  way,  and  the 
nature  of  such  right,  and  bv  this  to  determine  what  duty  the 
company  owed  the  decedent,  and,  following  in  its  train,  the 
question  whether  the  railroad  company  exercised  due  and 
proper  precaution  and  vigilance  to  prevent  injury  to  the 
decedent,  under  the  existing  circumstances  and  conditions. 
If  decedent  was  a  mere  trespasser  upon  the  defendant's  right 
of  way,  or  was  there  by  passive  acquiescence  under  a  naked 
license  of  the  company, .  then  it  owed  him  no  duty  requiring 
active  vigilance  for  his  protection,  and  it  was  not  restricted 
thereby  in  the  use  of  its  tracks  or  cars  and  appliances  in  the 
prosecution  of  its  business;  but,  if  the  decedent  was  there  by 
inducement  or  invitation  of  the  defendant,  there  was  imposed 
upon  it  the  duty  of  active  vigilance  to  avoid  iniury  to  him, 
and  upon  this  issue  we  think  there  was  testimony  sufficient  to 
go  to  the  jury.  The  place  of  accident  was  at  the  junction  of 
the  side  track,  which  the  company  was  in  the  habit  of  using 
as  a  siding,  and  for  setting  out  and  taking  on  cars  for  the  use 
of  Seufert  Bros.  Company  in  connection  with  their  cannery 
business.  The  wagon  road  at  that  point  was  in  frequent  and 
constant  use  by  Seufert  Bros.  Company's  employees,  both  on 
foot  and  with  teams,  especially  during  the  fishing  season,  and 
more  or  less  by  the  general  public.  This  state  of  affairs 
continued  for  a  long  time,  which,  taken  in  connection  with 
the  manner  in  which  the  wagon  road  was  constructed  and  its 
proximity  to  the  side  track,  tends,  in  some  measure  at  least, 
to  show  that  defendant  was  cognizant  of  the  conditions,  and 
that  they  so  existed  with  something  more  than  its  tacit  con- 
sent, or,  rather,  that  they  existed  with  its  approval.  If  the 
decedent  was  a  licensee  by  invitation  or  inducement,  then  it 
was  incumbent  upon  the  defendant  to  exercise  active  vigilance 
in  respect  to  him.  It  was  forewarned,  and  should  have  been 
forearmed.  This  duty  extends  to  due  care  and  precaution  in 
detecting  and  repairing  defects  in  machinery  and  appliances 
to  prevent  accident,  as  well  as  an  active  vigilance  in  protect- 
ing licensees  at  a  crossing  or  other  public  place  upon  its  line. 
It  does  not  alter  the  case  that  the  defendant  was  carrying  and 
using  in  its  train  a  car  belonging  to  another  line,  because  it 
was  responsible  for  its  condition  while  it  had  the  same  in 
charge  and  was  using  and  employing  it  in  its  service. 

Again,  it  was  for  the  jury  to  determine  in  the  present  case, 
under  proper  instructions,  whether  the  defendant  had  exer- 
cised such  care,  skill,  and  vigilance  as  to  prevent  cars  from 
leaving  the  track,  and  thus  doing  injury  to  those  to  whom  it 
owed  the  duty  of  protection.  Upon  this  subject  there  was 
evidence  tending  to  show  that  the  cause  of  the  flange  giving 
way  was  a   defect  or   flaw  in  the   wheel  at  the  base  of  the 
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Other  instructions  were  excepted  to,  and  other  errors 
assigned,  but  what  we  have  previously  said  upon  the  nature 
of  the  decedent's  rights,  and  the  duty  and  care  to  prevent  in- 
jury devolving  upon  the  defendant,  is  sufficient  to  indicate  oar 
views  touching  them,  and  thus  it  will  appear  there  was  no 
error  committed  respecting  them.  These  considerations 
affirm  the  judgment  of  the  court  below ;  and  it  is  so  ordered. 


Illinois  Cbnt.  R.  Co.  v.  Wilson. 

{Court  of  Appeals  of Kentucky \  June  i8y  /go/,) 

[63  S.  W.  Rep.  608.]  l 

Injury  to  Child — Leaving  Hand  Car  Unlocked — Question  for  Jury.*— 
Where  plaintiff,  a  boy  9  years  of  age,  was  injured  by  having-  his  foot 
caught  in  the  cogs  of  a  hand  car,  which  the  company  had  left  unguarded 
and  unlocked  for  almost  a  week,  at  a  place  which  it  knew  was  used  by 
small  boys  as  a  playground,  the  car  being  allowed  to  remain  there  after 
the  company  had  notice  that  the  boys  had  been  playing  with  it,  the 
question  whether  the  company  was  guilty  of  negligence  was  properly 
submitted  to  the  jury. 

Same— Contributory  Negligence.!— The  court  properly  instructed  the 
jury  that,  though  they  might  believe  defendant  was  guilty  of  negligence, 
still,  if  they  further  believe  "plaintrtf  failed  to  exercise  that  degree  of 
care  and  caution  which  persons  of  his  age,  capacity,  and  experience  mar 
reasonably  be  expected  to  ordinarily  use,  in  the  same  situation,  and 
under  like  circumstances,  and  that  but  for  the  failure  to  use  such  care 
and  caution  the  injury  to  him  would  not  have  occurred,"  he  was  guilty 
of  contributory  negligence,  and  the  jury  should  find  for  the  defendant. 

Same — Same— Gross  Negligence  in  Leaving  Hand  Car  Unlocked  and 
Accessible.— An  instruction  telling  the  jury  that  if  they  believed 
plaintiff  "was  warned  of  the  danger  in  playing  upon  the  hand  car,  and 
was  of  sufficient  intelligence  to  comprehend  the  danger  incident  to  doing 
so.  yet  he  persisted  in  playing  with  said  machine,'*  he  was  guilty  of 
such  contributory  negligence  as  will  bar  a  recovery,  though  defendant 
may  have  been  guilty  of  gross  negligence  in  leaving  the  car  where  it 
was  left,  fairly  submitted  every  issue  cognizable  by  the  jury,  and  there- 
fore defendant  cannot  complain  that  other  instructions  which  it  asked 
were  not  given. 

Appeal  from  circuit  court,  Carlisle  county. 
"Not  to  be  officially  reported.' ' 

Action  by  Stanley  Wilson,  by  next  friend,  against  the 
Illinois  Central  Railroad  Company  to  recover  damages  for 

♦As  to  the  liability  for  injuries  to  children  playing  on  turntables. 
syenite,  12  Am.  A  Eng.  R.  Gas.,  N.  S.,  327. 

Liability  for  injury  to  child  non  sui  juris  playing  about  cars  left  on 
gravity  railroad,  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  327. 

Liability  for  injury  to  child  playing  on  pile  of  bridge  ties  left  in  com- 
pany's lumber  yard,  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  .327. 

As  to  the  duty  of  railroads  to  infant  trespassers,  see  extensive  note. 
20  Am.  A  Eng.  R.  Cas.,  N.  S„  327  et  seq. 

fAs  to  the  care  required  of  children  for  their  own  protection,  see 
notes,  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  225. 

As  to  the  care  required  of  minors  for  their  own  protection,  see  note. 
20  Am.  A  Eng.  R.  Cas.,  N.  S.,  299. 

As  to  the  contributory  negligence  of  children  non  suijmris,  see  3> 
Am.  A  Eng.  R.  Cas.,  N.  S.,  322. 
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be  exercised  that  a  pitfall  is  not  left  exposed,  or  that 
machinery  has  not  become  so  out  of  repair  as  to  be  a  menace 
to  those  having  the  privilege  and  right  to  be  about  it.  So  that 
the  quantum  of  care  does  not  depend  upon  whether  the  act  is 
one  of  commission  or  omission,  but,  rather,  upon  the  attend- 
ant and  surrounding  circumstances  and  conditions,  and  negli- 
gence is  the  want  of  due  care  in  any  case,  measured  by  the 
standard  suggested. 

When  the  plaintiff  rested  his  case,  the  defendant  moved  for 
a  nonsuit  upon  the  ground  that  there  was  not  sufficient  testi- 
mony adduced  competent  under  the  pleadings  to  go  to  the 
jury.  What  we  have  heretofore  said  will  indicate  our  views 
upon  this  subject.  It  is  insisted  that  the  evidence  touching 
the  breaking  of  the  flange  from  the  wheel  is  insufficient  to 
warrant  or  justify  an  inference  of  negligence;  but,  as  we  have 
seen,  there  was  testimony  sufficient  to  go  to  the  jurv  as  to 
whether  the  flaw,  which  it  is  evident  previously  existed  in 
the  wheel,  extended  to  the  outside,  so  as  to  be  visible  and 
ascertainable  by  ordinary  inspection,  such  as  is  usual  with 
railroad  companies.  Upon  this  question  Spicer  v.  Iron  Co., 
138  Mass.  426,  is  in  point  and  instructive. 

The  defendant  complains  of  an  instruction  which  charged 
the  jury  that  negligence  cannot  be  presumed  from  the  mere 
happening  of  the  accident,  yet  that  it  may  be  from  the  cir- 
cumstances of  the  transaction,  if  they  were  such  as  to  cause 
them  to  believe  that  the  accident  would  not  have  happened 
if  reasonable  care  had  been  used.  But,  by  a  subsequent  in- 
struction touching  the  same  matter,  it  was  explained  that 
the  plaintiff  must  prove,  by  positive  and  affirmative  evi- 
dence, the  want  of  due  care  on  the  part  of  the  defendant, 
and  that  the  injury  complained  of  was  the  direct  result  of 
such  want  of  care.  When  read  together,  it  is  apparent 
that  the  jury  could  not  have  been  misled  or  misdirected 
by  the  instruction. 

The  defendant  also  excepted  to  an  instruction  given  relative 
to  the  duty  of  the  defendant  to  inspect  its  cars,  and  its  non- 
liability for  defects  not  discoverable  from  ordinary  examina- 
tion. But  the  instruction  given  upon  the  subject  is  all  that  it 
could  possibly  ask.  It  is  as  follows:  "The  plaintiff  claims 
that  the  wheels  and  flanges  thereof  of  one  of  the  cars  operated 
by  defendant  over  its  tracks  were  cracked,  broken,  and  unsafe. 
It  is  the  duty  of  the  defendant  to  inspect  the  cars  and  trucks 
and  wheels  thereof,  and  test  the  same  at  reasonable  periods, 
from  time  to  time,  in  order  that  it  may  be  known  that  the 
same  are  safe.  If  you  find  that  the  defendant  did  inspect  its 
cars,  and  the  trucks  and  flanges  thereof,  and  that  the  same, 
and  particularly  the  car  whose  derailment  resulted  in  the  acci- 
dent complained  of,  were  in  good  condition  and  safe,  I  charge 
you  that  the  defendant  discharged  its  full  duty,  and  cannot 
be  held  liable  for  defects  which  could  not  be  discovered  by 
ordinary  examination.' ' 
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and  the  court  gave,  the  following  instruction :  "The  court 
instructs  the  jury,  if  they  believe  from  the  evidence  that 
Stanley  Wilson,  the  infant  plaintiff,  was  warned  of  the 
danger  in  playing  upon  the  hand  car,  and  was  of  sufficient 
intelligence  to  comprehend  the  danger  incident  to  doine  so, 
yet  he  persisted  in  playing  with  said  machine,  the  court 
instructs  the  jury  that  such  action  on  his  part  amounts  to  con- 
tributory negligence,  such  as  will  bar  his  right  of  recovery! 
although  they  may  further  believe  that  it  [was]  grossly  neg- 
ligent in  the  defendant  company  to  leave  said  machine  where 
it  was  left. ' '  This  was  sufficient,  without  the  other  instruc- 
tions asked  for  by  appellant,  to  fairly  submit  to  the  jury  every 
element  properly  cognizable  by  them  in  this  case. 

The  evidence  shows  that  the  place  where  the  hand  car  was 
left  was  in  constant  use  by  the  public  by  permission  of  the  com- 
pany, and  that  small  boys  were,  and  for  a  long  time  had  been, 
in  the  practice  of  congregating  at  that  point,  engaging  in 
childish  sports,  such  as  playing  ball,  etc.,  and  that  this  hand 
car  was  left  at  the  point  in  question  for  nearly  a  week  without 
guard,  and  without  being  locked,  in  such  a  position  where 
it  could  be  easily  used  by  children  of  the  age  of  appellee,  and 
was  so  used  by  them  in  playing,  with  the  knowledge  of  appel- 
lant. These  facts,  we  think,  fully  sustain  the  charge  of  neg- 
ligence, and  sustain  the  verdict  of  the  jury  in  this  case. 
Perceiving  no  error  prejudicial  to  appellant,  the  judgment  is 
affirmed. 


Savannah,  F.  &  W.  Ry.  Co.  v.  Beavers. 

{Supreme  Court  of  Georgia,  May  21,  1901.) 

[39  S.  E.  Rep.  82.] 

Negligence— Dangerous  Premises— Duty  to  Guard.*— One  who  makes 
an  excavation  upon  his  land  is  not  bound  to  so  guard  it  as  to  prevent 
injury  to  children  who  come  upon  it  without  his  invitation,  express  or 
implied,  but  who  are  induced  to  do  so  merely  by  the  alluring  attractive- 
ness of  the  excavation  and  its  surroundings. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Ware  county;  J.  W.  Bennet, 
Judge. 

Action  by  A.  A.  Beavers  against  the  Savannah,  Florida  & 
Western  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

Chisholm  &  Clay,  for  plaintiff  in  error. 
Leon  A.  Wilson,  for  defendant  in  error. 

FISH,  J.  A.  A.  Beavers  % obtained  a  verdict  and  judgment 
aeainst  the  Savannah,  Florida  &  Western  Railway  Company 
for  the  death  of  his  minor  child,  and,  upon  the  defendant's 

#As  to  the  care  due  from  rail  road  companies  to  infant  trespassers,  see 
Tully  v.  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  20  Am.  A  Eng.  R.  Cas., 
N.  S.,  322,  and  extensive  note,  327  etseq. 
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motion  for  a  new  trial  being  overruled,  it  excepted.  There 
was  but  little  conflict  in  the  evidence,  and  that  in  behalf  of 
the  plaintiff  conduced  to  establish  the  following:  facts:  The 
defendant  railway  company  undertook  to  construct  a  water 
tank  upon  its  premises.  The  work  was  temporarily  suspended, 
and  an  excavation  12  feet  square,  about  7  feet  deep,  and  con- 
taining about  4  or  5  feet  of  muddy  water,  concealing  its  depth, 
was  left  uncovered,  and  guarded  only  by  piling  placed  around 
it,  some  18  inches  in  height.  Upon  the  sides  of  the  excava- 
tion, and  2  feet  from  the  surface,  there  was  a  ledge  or  sill,  5 
by  10  inches.  There  was  a  ladder  and  a  long-handled  pump 
left  in  the  excavation,  the  ladder  extending  to  the  top.  Near 
by  there  was  a  tram  road  upon  which  there  was  a  small  flat 
car,  used  for  hauling  away  dirt  taken  from  the  hole.  Eight 
and  a  half  feet  from  the  edge  of  the  excavation,  and  along 
the  outer  line  of  the  defendant's  right  of  way,  there  ran  a  foot 
path,  much  traveled  by  the  public.  Some  28  feet  from  the 
excavation  there  was  a  canal,  along  the  banks  of  which  there 
were  berries  and  flowers,  which  childen  were  accustomed  to 
gather.  There  were  no  flowers  nor  berries  immediately 
about  the  excavation.  It  did  not  appear  that  the  officers  of 
the  defendant  company  knew  that  children  frequented  the 
locality.  The  foreman  of  the  "gang,"  while  making  the  ex- 
cavation, saw  children  gathering  flowers  and  berries  along  the 
banks  of  the  canal  and  observing  the  progress  of  the  work, 
but  of  this  he  never  informed  the  officers  of  the  company. 
No  one  lived  nearer  to  the  excavation  than  100  yards  away. 
The  public  street  was  about  100  yards  distant  therefrom. 
Plaintiff's  two  sons,  one  9  and  the  other  5i  years  old,  went, 
with  two  other  boys,  the  elder  of  whom  was  1 1  years  of  age, 
to  the  excavation  to  play  with  frogs,  and  while  the  younger 
son  of  plaintiff  was  standing  on  the  ledge,  inside  the  hold, 
engaged  in  such  childish  sport,  he  fell  into  the  water,  and 
was  drowned.  All  of  these  boys  had  been  playing  with  the 
frogs  in  the  excavation  for  several  days  prior  to  the  accident, 
but  there  was  no  evidence  that  any  of  the  company's  officials 
had  knowledge  of  this  fact.  A  day  or  two  before  the  accident 
a  man  passing  by  warned  these  boys  to  get  away  from  the 
excavation  or  they  would  get  hurt.  In  going  to  this  'place  the 
boys  did  not  use  the  footpath.  Neither  plaintiff  nor  his  wife 
knew  of  the  existence  of  the  excavation. 

Under  the  facts  stated,  was  the  defendant  company  liable  in 
damages  to  the  plaintiff  for  the  death  of  his  child?  This  ques- 
tion turns  upon  another;  that  is,  whether  or  not  the  company 
owed  the  child  any  legal  duty  which  it  neglected  to  perform, 
for  there  can  be  no  actionable  negligence  without  the  breach 
of  a  legal  duty.  The  rule  is  too  well  settled  to  need  the 
citation  of  authority  that  a  landowner  is  under  no  duty  to 
have  his  land  in  safe  condition  for  an  adult  trespasser  to  enter 
thereon.  Such  trespasser  has  ordinarily  no  remedy  for  an 
injury  happening  to  him   by  reason  of  the  condition  of  the 
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property  upon  which  he  intrudes.  He  takes  the  risk  of  the 
condition  of  the  premises.  Nor  is  the  owner  bound  to  warn 
him  of  nonapparent  dangers,  provided  they  were  not  prepared 
with  intent  to  harm  trespassers.  Is  there  any  difference  in 
the  case  of  a  child  entering  upon  premises  without  the  per- 
mission of  the  owner?  There  is  an  irreconcilable  conflict  of 
authority,  in  this  country  at  least,  upon  the  question,  and  it 
is  not  easily  determined  which  way  the  weight  of  authority 
inclines.  There  are  many  decisions  by  courts  of  great  re- 
spectability to  the  effect  that  "  when  a  child  of  tender  years 
commits  a  mere  technical  trespass,  and  is  injured  by  agencies 
that  to  an  adult  would  be  open  and  obvious  warnings  of  dan- 
ger, but  not  so  to  a  child,  he  is  not  debarred  from  recovering, 
if  the  thing  instrumental  in  his  injury  were  left  exposed  and 
unguarded,  and  were  of  such  a  character  as  to  be  likely  to 
attract  children,  excite  their  curiosity,  and  lead  to  injury, 
while  they  were  pursuing  their  childish  instincts.  Such  dan- 
gerous and  attractive  instrumentalities  become  an  invitation 
by  implication.1 '  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  403, 
404.  On  the  other  hand,  there  are  numerous  cases  wherein 
courts  of  the  highest  respectability  enunciate  the  doctrine 
that  an  owner  or  occupier  of  land  is  ordinarily  under  no 
obligation  to  a  trespasser  so  far  as  concerns  the  condition  of 
his  premises,  and  the  fact  that  the  trespasser  is  an  infant  of 
tender  years  affords  no  reason  for  modifying  this  rule,  and 
charging  the  owner  or  occupier  of  land  with  a  duty  which  does 
not  otherwise  exist;  and, if  for  more  beneficial  user  he  creates 
upon  his  premises  an  instrumentality  which  happens  to  be 
attractive  to  children,  he  does  not  thereby  extend  to  them  an 
implied  invitation  to  enter  thereon.  The  tendency  of  the 
more  recent  decisions  seems  to  be  in  favor  of  the  doctrine  last 
mentioned,  and  we  are  of  opinion  that,  upon  principle,  it  is 
the  stronger  side  of  the  question.  The  principle  involved  has 
been  so  frequently  and  elaborately  discussed  by  learned  jurists 
that  it  is  unnecessary  to  do  more  than  refer  to  some  of  the 
decisions  which  are  particularly  applicable  to  the  case  which 
we  have  under  consideration.  Before  doing  so,  however,  we 
take  the  liberty  of  making  a  somewhat  extended  quotation 
from  a  monograph  in  1 1  Harvard  Law  Review,  pp.  349-373, 
434-448,  by  the  Hon.  Jeremiah  Smith,  formerly  one  of  the 
justices  of  the  supreme  court  of  New  Hampshire,  wherein  the 
subject,  "Liability  of  Landowners  to  Children  Entering 
Without  Permission,"  is  very  learnedly  and  exhaustively 
treated.  In  maintaining  the  proposition  that  the  landowner 
is  under  no  duty,  so  far  as  concerns  the  condition  of  his 
premises,  to  intruding  children,  that  eminent  jurist  says: 
"Assuming,  then,  that  the  law  is  not  only  settled,  but  is  also 
consistent,  in  holding  that  the  owner  of  land  is  not  liable  for 
the  condition  of  his  premises  to  an  adult  who  enters  without 
permission,  the  next  inquiry  is,  what  difference  is  there  be- 
tween the  case  of  the  adult  intruder  and  the  child  intruder  ? 
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Are  there  considerations  which  do  not  exist  in  the  case  of  an 
adult,  and  which,  when  put  into  the  scale,  ought  to  turn  the 
balance  in  favor  of  the  child?  The  two  prominent  arguments 
are:  (i)  That  the  child  is  innocent;  (2)  that  the  child  is  in- 
capable of  protecting  itself.  What  force  is  to  be  allowed  to 
these  considerations,  and  do  they,  when  estimated  at  their 
true  value,  outweigh  the  reasons  against  imposing  liability 
upon  the  landowner?  *  *  *  Of  course,  the  innocence  of 
a  plaintiff  does  not,  per  se,  establish  the  fault  of  a  defendant. 
The  landowner  cannot  be  liable  unless  he  owed  to  the  child  a 
duty -which  he  has  neglected.  Should  the  law,  in  view  of  the 
innocence  of  the  child,  impose  on  the  landowner  the  duty  here 
in  controversy?  No  doubt  there  are  cases  where  a  defendant 
is  rightly  held  liable  to  a  child  plaintiff  when  he  would  not  be 
liable  to  an  adult  plaintiff  under  similar  circumstances.  Where 
it  is  admitted  that  a  duty  exists  to  use  care  to  avoid  harm 
to  both  children  and  adults  (e.  g.  in  the  use  of  the  public  high- 
way), then,  in  point  of  fact,  more  care  may  be  required  to- 
wards a  child  than  towards  an  adult.  In  view  of  the  child's 
helplessness  and  unconsciousness  of  danger,  more  care  may, 
as  matter  of  fact,  be  required  under  the  unvarying  legal  rule 
of.' due  care  under  the  circumstances,1  just  as  more  care,  in 
fact  though  not  in  law,  may  be  required  to  avoid  colliding 
with  an  obviously  lame  or  blind  adult  than  with  a  vigorous 
man  in  full  possession  of  all  his  faculties.  But  all  this  is  true 
only  where  it  is  admitted  or  proved  that  a  duty  exists.  'In 
considering  the  question  as  to  whether  a  duty  exists,  there  is 
no  distinction  between  the  case  where  an  infant  is  injured 
and  one  where  the  injury  is  to  an  adult,  though  where  the 
duty  is  imposed  the  law  may  exact  more  vigilance  in  its  dis- 
charge as  to  the  former.'  [Citing  Denman,  J.,  in  Dobbins 
v.  Railroad  Co.  (Tex.  Sup.)  41  S.  W.  62,  38  L.  R.  A.  573-1 
So,  if  it  be  conceded  that  the  defendant  was  negligent,  and 
that  his  negligence  constituted  part  of  the  plaintiff's  dam- 
age, then  the  incapacity  or  immaturity  of  a  child  plaintiff  may 
furnish  a  good  answer  to  the  defense  of  contributory  neg- 
ligence. Conduct  of  the  plaintiff,  which  would  have  been 
negligent  in  an  adult,  may  not  be  held  negligent  in  a  child. 
But  the  fact  that  the  child  plaintiff  was  not  'capable  of  con- 
tributory negligence'  does  not  necessarily  establish  that  the 
adult  defendant  was  negligent.  It  does  not  per  se  prove  that 
the  defendant  owed  to  the  plaintiff  a  duty,  or  that  he  failed  to 
perform  a  duty.  '  If  there  was  no  breach  of  duty,  then  there 
was  no  wrong,  irrespective  of  the  boy's  capacity  to  know  that 
what  he  was  doing  was  dangerous. '  [Citing  Lurton,  J.,  in 
Felton  v.  Aubrey.  20  C.  C.  A.  436,  74  Fed.  353.]  'The  fact 
that  injury  has  resulted,  and  to  a  child  himself  incapable  of 
negligence,  will  not  import  the  negligence  of  the  defendant, 
which  is  the  sole  ground  of  liability. '  [Citing  1  Bevin,  Neg. 
(2d  Ed.)  183;  Culbertsonv.  Railroad  Co.,  48  La.  Ann.  1380, 
20  South.  902;  Emerson  v.   Peteler,   35  Minn.  481,  29  N.  W. 
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311;  Catlett  v.  Railway  Co.,  57  Ark.  461,  21  S.  W.  1062.] 
Obviously,  cases  of  the  two  foregoing  classes  do  not  furnish 
arguments  from  analogy  in  favor  of  creating  a  duty  towards 
children  in  situations  where  no  duty  at  all  would  exist  towards 
adults.  Why  should  innocent  children  have  greater  rights  than 
innocent  adults,  in  respect  to  damage  resulting  from  the  nature 
of  the  premises  upon  which  they  enter  without  permission? 
Remedy  against  the  landowner  for  harm  happening  from  the 
condition  of  the  premises  is  denied  to  adults  who  are  entirely 
free  from  intent  to  violate  rights,  and  whose  presence  upon 
the  land  is  due  to  pardonable  mistake  or  to  irresistible  exter- 
nal force.  The  test  is  not  whether  their  motives  were  inno- 
cent, or  even  laudable,  or  whether  their  conduct  was  careful, 
but  whether  they  entered  without  the  owner's  permission. 
If  so,  they  cannot  claim  that  the  owner  was  under  a  duty  to 
make  things  safe  for  their  access,  or  to  give  warning  of  non- 
apparent  danger.  [Citing  Morgan  v.  City  of  Hallowell,  57 
Me.  375;  Gramlich  v.  Wurst,  86  Pa.  74.]  It  may  possibly  be 
suggested  that  an  -  adult  trespasser  is  barred  upon  grounds 
inapplicable  to  a  childish  intruder.  It  may  be  urged  that 
the  adult  is  barred  by  his  own  wrong,  both  (1)  because  he 
must  always  be  regarded  as  guilty  of  contributory  negligence; 
and  (2)  because,  even  if  not  negligent,  he  is  a  tort  feasor  in 
the  technical  sense,  whereas  a  young  child  may  be  incapable 
of  negligence,  and  ought  not  to  be  regarded  as  even  technically 
a  tort  feasor.  But  this  argument  entirely  misconceives  the 
true  reason  why  an  adult  trespasser  fails  to  recover  in  the  case 
supposed.  The  decision  turns,  not  upon  the  presence  of  fault 
in  the  plaintiff,  but  upon  the  absence  of  fault  in  the  defend- 
ant. The  plaintiff's  action  is  defeated,  not  because  his  own 
wrong  bars  a  recovery  against  the  landowner  who  has  neg- 
lected to  perform  a  duty  owing  to  him,  but  because  he  has  not 
succeeded  in  establishing  the  primary  proposition  that  the 
landowner  owed  to  him  the  duty  in  question.  His  trespass 
is  not  necessarily  and  always  a  negligent  act,  and  hence  does 
not  invariably  bar  him  on  the  ground  of  contributory  neg- 
ligence. [Citing  1  Shear.  &  R.  Neg.  (4th  Ed.)  §  97,  98. J  Nor 
does  his  tort,  even  when  he  is  a  conscious  and  morally  excus- 
able trespasser,  prevent  his  recovering  against  the  landowner 
for  negligently  bringing  force  to  bear  upon  him  by  a  positive 
act  done  after  his  entry,  i.  e.  by  what  Clark  &  L.  Torts  (2d 
Ed.)  14,  call  *  a  negligent  act  of  commission.'  But  when  an 
adult,  who  entered  without  permission,  seeks  to  recover 
against  the  landowner  for  harm  happening  from  the  condition 
of  the  premises,  he  fails,  even  though  he  were  morally  blame- 
less. He  may  be  a  technical  tort  feasor,  but  recovery  is  not 
denied  to  him  by  way  of  punishment  for  his  own  'wrong.' 
He  fails  because  the  landowner  owed  him  no  duty  to  have 
the  premises  in  safe  condition  for  his  entry.  [Citing  Shear. 
&  R.  Neg.  supra.]  Why  should  the  moral  innocence  of  a 
childish  intruder  raise  a  duty  on  the  part   of  the  landowner 
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which  is  not  created  by  the  moral  innocence  of  an  adult 
intruder?  The  youthful  innocence  of  the  child  does  not  make 
restrictions  on  the  right  of  user  less  damaging  to  the  owner,  or 
make  the  alleged  duty  of  preventing  entrance  of  an  intruder, 
or  of  protecting  him  from  harm  after  entry,  less  burdensome 
than  in  the  case  of  an  adult.  *  *  *  The  child,  it  is  said, 
is  incapable  of  protecting  itself,  and  hence  it  is  eloquently 
contended  that  the  law  must  impose  the  duty  of  protection 
upon  landowners.  The  apparent  assumption  is  that  all  the 
children  in  the  world  are  mere  waifs  and  strays,  and  that  the 
duty  of  caring  for  them  must  be  imposed  upon  the  land- 
owners because  the  law  can  find  no  one  else  to  bear  the  bur- 
den. [Citing  the  language  of  Mr.  Justice  Agnew  in  Hydraulic 
works  Co.  v.  Orr,  83  Pa.  336.]  The  fact  is  that  the  vast 
majority  of  children  have  protectors  appointed  alike  by  nature 
and  by  law,  viz.  their  parents,  who  have  legal  power  to  con- 
trol their  actions,  and  whose  moral  duty  to  keep  their  children 
from  entering  -upon  dangerous  premises  is  generally  regarded 
as  at  least  equal  to  the  moral  obligation  of  the  landowner 
to  fence  them  out.  If  the  child,  upon  entering  the  premises, 
is  hurt  by  the  'active  negligence*  of  the  owner  in  bringing 
force  to  bear  upon  him,  it  may  well  be  that  the  negligence  of 
the  parent  in  failing  to  restrain  the  child's  entrance  does  not 
bar  the  child's  recovery  for  the  force  thus  brought  to  bear 
upon  him  after  his  entrance.  But  it  is  going  far  beyond  this 
to  say  that  the  child  can  recover  for  harm  sustained  by  him 
through  the  condition  of  the  premises  without  the  immediate 
intervention  of  any  human  agency  save  his  own.  [Citing 
Felton  v.  Aubrey,  supra.]  When  a  child  wakes  up  in  the 
morning  in  his  father's  house,  the  duty  of  providing  a  safe 
playground  for  him  during  the  day  rests  upon  his  parents.  Is 
this  duty  shifted  from  the  parent  to  private  landowners 
because  the  child  chances  to  escape  from  the  parent's  care? 
[Citing  Clark  v.  City  of  Manchester,  62  N.  H.  577;  Railroad 
Co.  v.  Dobbins  (Tex.  Civ.  App.)  40  S.  W.  861.]  If  those 
who  brought  the  child  into  the  world  are  unable,  by  reason  of 
poverty,  to  provide  him  a  playground,  this  may  afford  an 
argument  for  the  passage  of  a  statute  imposing  that  duty 
upon  the  municipality,  in  which  case  each  landowner  would 
have  to  contribute  his  proportion  of  the  expense.  But  this 
is  quite  another  thine  from  assessing  upon  a  single  unfortunate 
landowner  the  entire  damages  arising  from  the  want  of  such 
a  playground.  [Citing  Ross  v.  Keith,  16  Sc.  Sess.  Cas.  (4th 
Ser.)  p.  89.]" 

An  early  case,  and  one  often  referred  to,  is  that  of 
Hargreaves  v.  Deacon,  25  Mich.  1.  There  the  plaintiff,  as 
administrator,  sought  to  recover  damages  for  the  death  of 
his  son,  a  child  of  tender  years,  who  was  killed  by  falling  into 
a  cistern  which  had  been  left  uncovered  on  premises  not 
immediately  adjoining  the  highway.  It  was  held:  "Owners 
of  private  property  are  not  responsible  for  injuries  caused  by 
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leaving  a  dangerous  place  unguarded,   where  the  person  in- 
jured was  not  on  the  premises  by  permission,  or  on  business, 
or  other  lawful  occasion,  and  had  no  right  to  be  there. ' '     Mr. 
Justice  Campbell,  in  delivering  the  opinion  of  the  court,  says: 
"  Cases  are  quite  numerous  in  which   the  same  questions 
have  arisen  which  arise  in  this  case,  and  we  have  found  none 
which  hold  that  an   accident  from  negligence,    on  private 
premises,  can  be  made  the  ground  of  damages,    unless  the 
party  injured  has  been  induced  to  come  by  personal  invitation, 
or  by  employment  which  brings  him  there,  or  by  resorting 
there  as  to  a  place  of  business  or  of  general  resort,  held  out 
as  open  to  customers  or  others  whose  lawful  occasions  may 
lead  them  to  visit  there.     We  have  found  no  support  for  any 
rule  which  would  protect  those  who  go  where  they  are  not 
invited,  but  merely  with   express  or  tacit  permission,   from 
curiosity  or  motives  of  private  convenience,   in  no*  way  con- 
nected with  business  or  other  relations  with  the  occupant. '  * 
In  Overholt  v.  Vieths,  93  Mo.  422,  6  S.  W.  74,  the  8  year  old 
son  of  the  plaintiff  was  drowned  in  a  pond  of  water,    not 
bordering  on  the  highway,  which  had  been  formed  in  con- 
sequence of  rock  having  been  quarried  on  a  lot  owned  by  the 
defendant.     It  was  ruled  that  the  owner  of  the  quarry   was 
under  no  obligation  to  build  a  fence  around m  it  to  keep  tres- 
passers away,  nor  liable  to  injury  to  them  occasioned  by  the 
absence  of  such  a  fence.     In  Klix  v.  Nieman,  68  Wis.    271,  32 
N.  W.  223,  the  declaration  alleged  that  the  defendant  was  the 
owner  and  in  possession  of  a  vacant  and  uninclosed  lot  in  a 
thickly-settled  part  of  the  city  of  Milwaukee,  to  which  the 
public  had  free  and  unobstructed  access;  that  for  a  long  time 
there  had  existed  upon  the  lot  a  deep  and  dangerous  hole  or 
excavation,  partially  filled  with  water,  making  a  pond,  which 
covered  about  the  entire  surface  of  the  lot ;  that  the  water  of 
the  pond  was  roily,  so  that  its  depth  could  not  be  ascertained 
except  by  measurement,  but  that  in  places  it  was  nine  feet 
deep,  so  that  the  pond  was  dangerous  to  the  lives  of  children 
who  might  be  attracted  thereto,  for  amusement  or  otherwise  ; 
that  the  defendant,  well  knowing  that  the  pond  was  dangerous 
to  the  lives  of  children  residing  in  the  vicinity  of  the  same, 
wrongfully,  negligently,  and  carelessly  permitted  it  to  remain 
unguarded  by  a  fence  or  barricade;  and  that  plaintiff's  son, 
a  lad  nine  years  of  age,  " while  playing  upon  and  about  said 
pond   of  water,    being  induced    thereto    by    reason  of  the 
unguarded  and  unprotected  condition  of  said  hole  as  aforesaid, 
fell  and  was  precipitated  into  the  same,  and  was  drowned. ' ' 
A  demurrer  to  the  declaration  was  sustained  in  the  trial 
court,  which  ruling,  on  appeal,  was  affirmed  by  the  supreme 
court.     Mr.  Chief  Justice  Cole,  speaking  for  the  court,  said : 
"The  single  question  presented   is.   was  it  the  duty  of  the 
defendant  to  fence  or  guard  this  hole  or  excavation  on  his  lot 
(which  it  does  not  appear  he  made,  or  caused  to  be  made), 
when  surface  water  collected,  in  order  to  secure  the  safety  of 
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strangers,  young  or  old.  who  might  go  upon  or  about  the 
pond  for  play  or  curiosity.  If  the  defendant  was  bound  to  so 
fence  or  guard  the  pond,  upon  what  principle  or  ground  does 
this  obligation  rest?  There  can  be  no  liability,  unless  it  was 
his  duty  to  fence  the  pond.  It  surely  is  not  the  duty 
of  an  owner  to  guard  or  fence  every  dangerous  hole  or  pond 
or  stream  of  water  on  his  premises,  for  the  protection  of  per- 
sons going  upon  his  land  who  had  no  right  to  go  there.  No 
such  rule  of  law  is  laid  down  in  the  books,  and  it  would  be 
most  unreasonable  to  so  hold," — citing  I  Thomp.  Neg.  361. 
The  facts  in  the  case  of  Gillespie  v.  McGowan,  100  Pa.  144, 
45  Am.  Rep.  365.  are  quite  similar  to  those  in  the  case  under 
consideration.  There  the  defendants  "were  the  owners  of  a 
lot  of  ground  in  the  outskirts  of  Philadelphia,  upon  which 
there  was,  and  had  for  some  time  been,  a  deep  well.  The 
nearest  paved  highway  ran  300  feet  from  the  well,  and  the 
nearest  road  about  80  feet.  There  were  houses  about  300  feet 
off.  but  the  built-up  part  of  the  city  was  nearly  half  a  mile  dis- 
tant. Whether  any  paths  led  near  the  well  was  disputed.  The 
well  was  uncovered,  and  was  not  hidden  by  bushes  or  shrubbery. 
It  was  not  fenced  around,  nor  was  the  lot  in  which  it  lay.  The 
lot  was  a  common  place  of  resort  for  children  and  adults.  A 
boy  of  a  little  less  than  8  years  of  age  was  found  drowned  in 
the  above  well,  his  hat  being  found  on  the  side,  together  with 
a  few  small  fishes.  In  a  suit  by  the  boy's  father  against  [the 
defendants]  to  recover  damages  for  his  death,  held,  that  the 
boy  was  a  trespasser,  and  that  [the  defendants]  had  not  been 
guilty  of  any  such  negligence  as  would  render  them  liable  for 
his  death."  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Paxson  said:  "Nor  do  we  assent  to  the  broad  proposi- 
tion that  'the  owner  of  premises  in  the  neighborhood  of  a 
populous  city,  and  opening  on  a  public  highway,  must  so  use 
them  as  to  protect  those  who  stray  upon  them  and  are  acci- 
dentally injured. '  This  doctrine  rests  chiefly  upon  the  case 
above  referred  to  (Works  Co.  v.  Orr,  83  Pa.  332),  which  was 
not  intended  to  decide  any  such  principle,  and  is  in  direct 
conflict  with  the  recent  well-considered  case  of  Gramlich  v. 
Wurst,  86  Pa.  7d,  27  Am.  Rep.  684,  in  which  it  was  held  that 
'where  the  owner  of  land,  in  the  exercise  of  lawful  dominion 
over  it,  makes  an  excavation  thereon  which  is  such  a  distance 
from  the  public  highway  that  a  person  falling  into  it  would 
be  a  trespasser  upon  the  land  before  reaching  it,  the  owner  is 
not  liable  for  an   injury  thus  sustained. '  *    *    We  are 

unable  to  see  anything  in  this  case  to  charge  the  defendants 
with  negligence  in  not  inclosing  their  lot  or  guarding  the  well. 
There  was  no  concealed  trap  or  dead  fall,  as  in  Hvdraulic 
Works  Co.  v.  Orr.  The  well  was  open  and  visible  to  the  eye. 
No  one  was  likely  to  walk  into  it  by  day,  and  this  accident 
did  not  occur  at  night.  A  boy  playing  upon  its  edge  might 
fall  in,  just  as  he  might  in  any  pond  or  stream  of  water.  In 
this  respect  the  well  was  no  more  dangerous  than  the  river 
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front  on  both  sides  of  the  city,  where  boys  of  all  ages  con- 
gregate in  large  numbers  for  fishing  and  other  amusements. 
Vacant  brick  yards  and  open  lots  exist  on  all  sides  of  the  city. 
There  are  streams  and  pools  of  water  where  children  may  be 
drowned ;  there  are  inequalities  of  surface  where  they  may 
be  injured.  To  compel  the  owners  of  such  property  either  to 
inclose  it,  or  fill  up  their  ponds  and  level  the  surface  so  that 
trespassers  may  not  be  injured,  would  be  an  oppressive  rule. 
The  law  does  not  require  us  to  enforce  any  such  principle, 
even  where  the  trespassers  are  children.  We  all  know  that 
boys  of  8  years  of  age  indulge  in  athletic  sports.  They  fish, 
shoot,  swim,  and  climb  trees.  All  these  amusements  are 
attended  with  danger,  and  accidents  frequently  occur.  It  is 
part  of  a  boy's  nature  to  trespass,  especially  where  there  is 
tempting  fruit,  yet  I  never  heard  that  it  was  the  duty  of  the 
owner  of  a  fruit  tree  to  cut  it  down  because  a  boy  trespasser 
may  possibly  fall  from  its  branches.  Yet  the  principle  con- 
tended for  by  the  plaintiff  would  bring  us  to  this  absurdity, 
if  carried  to  its  logical  conclusion.  Moreover,  it  would  charge 
the  duty  of  the  protection  of  children  upon  every  member  of 
the  community  except  their  parents. ' ' 

In  Clark  v.  City  of  Manchester,  62  N.  H.  577,  the  city  of 
Manchester  began  filling  a  reservoir,  but  left  a  portion  of  the 
excavation,  which  contained  water.  The  excavation  was 
uninclosed.  The  plaintiff's  boy,  a  little  less  than  4  years  old, 
and  living  with  his  parents,  about  1 50  feet  from  the  reservoir, 
having  followed,  with  a  crowd  of  other  boys,  a  band  of  music 
to  the  gate  of  a  plav  or  ball  ground  near  by,  and  wandering 
by  the  reservoir  excavation,  fell  into  the  water,  and  was 
drowned.  On  the  facts  stated,  it  was  held  that  an  action 
could  not  be  maintained  by  the  administrator  of  the  child 
against  the  city,  and  the  case  was  " discharged.1 '  Subse- 
quently, the  plaintiff  amended  his  declaration  by  alleging 
"that  the  place  of  the  reservoir,  at  the  time  of  the  injury,  was 
an  unguarded  excavation,  pit,  and  a  trap,  near  to  the  public 
street,  and  the  residence  of  a  large  number  of  people,  includ- 
ing that  of  the  plaintiff,  and  the  water  therein,  together  with 
the  work  of  filling  the  excavation,  was  calculated  to  and  did 
allure  to  it  young  children ;  that  the  defendants  had  knowl- 
edge of  the  situation,  and  these  facts  were  a  license  and 
invitation  to  the  plaintiff's  child  to  come  there;  and  that, 
neither  he  nor  his  parents  being  in  fault,  he  went  there,  fell 
into  the  pit,  and  was  drowned."  Mr.  Justice  Allen,  rendering 
the  opinion  of  the  court,  said:  " If  the  facts  stated  in  this  court 
were  proved,  they  would  not  establish  the  defendants'  liability. 
The  excavation  for  a  reservoir  was  not  made  and  filled  with 
water  for  a  trap,  but  for  lawful  use  bv  the  defendants  on  their 
own  land.  The  averments  of  license  and  invitation  to  the 
child  to  go  there  is  one  of  argument  by  inference  from  the 
facts  stated,  and  the  facts  positively  averred  do  not  warrant 
and  support  the  inference.     The  fact  that  children  went  to 
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the  reservoir  pit  from  curiosity  or  for  pleasure,  without  objec- 
tion of  the  defendants,  was  not  an  invitation  or  license  to  go 
there.  The  child  was  not  upon  the  land  by  invitation,  nor 
under  circumstances  which  made  it  the  duty  of  the  defendants 
to  protect  him.  He  was  there  to  gratify  his  curiosity,  or  for 
mere  pleasure,  and  the  defendants  owed  him  no  special  duty. 
It  was  not  a  case  of  setting  a  trap  for  the  children,  nor  one  of 
wantonly  and  knowingly  leading  them  into  danger,  and  this 
one  into  destruction.  It  was  the  ordinary  use  of  a  land- 
owner, managing,  within  the  bounds  of  his  own  land,  his  own 
property,  in  his  own  way,  for  his  own  use  and  benefit ;  and 
though  in  doing  this  he  might  find  occasion  to  construct 
reservoirs,  provide  fish  ponds,  plant  and  cultivate  fruit  trees, 
erect  and  maintain  useful  structures,  instruments,  machinery, 
all  of  which  are  alluring,  attractive,  and  dangerous  to  children, 
yet  it  could  not  be  claimed  that  he  must  constantly  guard  these 
things  against  the  approach  of  persons  coming  without  license 
or  invitation,  or  suffer  in  damages  for  any  injury  they  might 
receive.  The  rule  that  the  owner  of  land  may  manage  it  in 
his  own  way,  for  his  own  benefit,  and  owes  no  duty  to  those 
who  come  upon  it  for  no  business  purpose,  but  without  license, 
express  or  implied,  is  too  well  established  to  need  further 
comment,  or  to  warrant  a  departure  from  it.M 

In  Richards  v.  Connell,  45  Neb.  467,  63,  N.  W.  915,  the 
allegations  of  the  petition  were,  in  substance,  that  the  defend- 
ants had  for  a  long  time  negligently  permitted  the  sur- 
face water  to  accumulate  on  certain  lots  which  they  owned 
and  were  in  possession  of,  thereby  creating  a  deep  and  dan- 
gerous pond,  and  that  they  had  failed  and  neglected  to  fence 
such  lots,  or  to  erect  barriers  of  any  kind,  to  prevent  chil- 
dren, lawfully  in  the  vicinity  thereof,  from  falling  into  said 
pond ;  that  the  lots  were  situated  in  the  vicinity  of  one  of  the 
public  schools  of  the  city  of  Omaha,  and  that  the  pond  was 
not  only  dangerous  to  persons  passing  along  a  named  street 
adjacent  thereto,  but  was  in  a  public  and  much-frequented 
place,  and  was  attractive  to  children  of  tender  age,  many  of 
whom  were  accustomed  to  play  about  and  upon  said  water ; 
that  on  a  given  day  the  plaintiff's  intestate,  a  boy  10  years  of 
age,  yielding  to  the  natural  impulse  of  childhood,  went  on 
said  pond,  upon  a  section  of  a  wooden  sidewalk  out  of  which 
he  had  constructed  a  raft,  and  while  floating  thereon  fell 
into  the  pond  and  was  drowned.  A  demurrer  to  the  petition 
was  sustained,  upon  the  ground  that  it  failed  to  state  a  cause 
of  action  against  the  owners  of  the  land,  the  court  holding: 
"The  owner  of  a  vacant  lot  upon  which  is  situated  a  pond 
of  water  or  dangerous  excavation  is  not  required  to  fence  it, 
or  otherwise  insure  the  safety  of  strangers,  old  or  young,  who 
may  resort  to  said  premises,  not  by  invitation,  express  or 
implied,  but  for  the  purpose  of  amusement  or  from  motives  of 
curiosity. ' ' 

To  the  same  effect,  see  City  of  Omaha  v.  Bowman  (Neb.) 
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72  N.  W.  316,  40  L.  R.  A.  531,  where  a  boy  7  j'ears  old  was 
drowned  by  falling  off  a  raft  floating  on  a  pond,  which  had 
been  made  by  the  city  in  constructing  and  filling  up  a  certain 
street. 

So,  in  Peters  v.  Bowman,  115  Cal.  345,  47  Pac.  113,  598,  it 
was  held:  "The  owner  of  a  vacant  lot  upon  which  a  pond  of 
water  has  accumulated,  by  reason  of  an  embankment  erected 
by  the  city  in  the  grading  of  the  street,  preventing  the  flow  of 
surface  water  from  the  lot,  owes  no  duty  to  trespassers  to 
keep  the  water  from  accumulating  upon  the  premises.,  nor  to 
keep  the  lot  guarded  against  trespasses  by  children,  and 
is  not  liable  for  the  death  of  a  child  from  drowning  while 
trespassing  in  the  lot. "  In  that  case  a  boy  1 1  years  old  was 
drowned  by  falling  into  the  pond  from  a  raft  thereon. 

In  Ratte  v.  Dawson,  50  Minn.  450,  52  N.  W.  965,  "where 
a  child  of  tender  years  was  taken  by  an  older  sister,  to  whose 
care  it  was  intrusted,  to  vacant  residence  lots  in  a  city,  for 
recreation  and  pleasure,  and  was  accidentally  knocked  down 
and  killed  by  the  caving  in  of  an  embankment,  caused  by 
excavations  for  sand,  and  which  had  been  left  unfenced,  [it 
was]  held  that  the  landowner  was  not  liable  in  damages,  and 
that  he  owed  no  duty  to  persons  coming  upon  the  premises, 
without  his  invitation,  to  protect  them  from  danger  from 
excavations  thereon. ' '  The  court  said :  ' '  There  is  nothing  to 
take  the  case  out  of  the  general  rule  that  where  the  owner  of 
land,  in  the  exercise  of  his  lawful  dominion  over  it,  makes  an 
excavation  thereon,  so  far  from  the  street  that  a  person 
coming  into  the  land  without  his  invitaton.  and  falling  into 
it,  would  be  a  trespasser  before  reaching  it,  such  owner  is  not 
liable  to  an  action  for  the  injury  sustained.  *  *  *  The 
maxim,  'Sic  utere  tuo,'  etc.,  has  no  application  to  such  a  case. 
It  refers  to  acts  the  effects  of  which  extend  beyond  the 
limits  of  the  property,  and  to  neighbors  who  do  not  in- 
terfere with  it  or  enter  upon  it.  If  the  rule  were  otherwise, 
a  landowner  could  not  sink  a  well  or  dig  a  ditch  or  open 
a  stone  quarry  on  his  own  land,  except  at  the  risk  of  being 
made  liable  for  consequential  damages,  which  would  unrea- 
sonably restrict  its  enjoyment." 

It  was  held  in  Grindley  v.  McKechnie,  163  Mass.  494*  40  N. 
E.  764.  that  "an  owner  who  digs  a  deep  hole  on  his  unfenced 
land  about  twenty-five  feet  from  the  street,  which  fills  with 
water,  and  is  concealed  by  boards  and  shavings  floating  on  the 
surface,  is  not  liable  in  damages  for  the  death  of  a  child  five 
years  old,  who,  without  the  consent  of  the  owner,  goes  on  the 
land,  and  is  drowned  in  the  hole." 

Among  the  cases  relied  on  by  defendant  in  error  is  that  of 
Ferguson  v.  Railway  Co.,  75  Ga.  637  (Id.,  77  Ga.  102),  wherein 
this  court  held:  "Where  a  railroad  company  leaves  a  dan- 
gerous machine,  such  as  a  turntable,  unfastened  in  a  city,  on 
a  lot  which  is  not  securely  inclosed,  and  where  people  and 
children  are   wont  to    visit  it  and  pass  through  it,  this  is 
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negligence  on  the  part  of  such  company;  and  where  an  infant 
of  ten  or  twelve  years  of  age  resorted  to  the  turntable,  and 
in  riding  upon  it  was  dangerously  and  seriously  injured,  the 
railroad  company  is  liable  for  damages  for  such  injuries  to 
the  infant."  The  rule  of  the  so-called  " turntable  cases"  has 
been  adopted  by  many  of  the  courts,  by  others  it  has  been 
severely  criticised,  and  by  some  wholly  repudiated.  Some  of 
the  courts  which  have  recognized  the  rule  have  limited  its 
operation  strictly  to  turntables  and  other  dangerous  and 
attractive  machinery.  It  has  been  repudiated  by  the  courts  of 
last  resort  in  New  Hampshire,  Tennessee,  Massachusetts,  New 
York,  and  New  Jersey.  See  Frost  v.  Railroad  Co.,  64  N.  H. 
220,  9  Atl.  790,  10  Am.  St.  Rep.  396;  Bates  v.  Railway  Co., 
9oTenn.  36,  15  S.  W.  1069,  25  Am.  St.  Rep.  665;  Daniels 
v.  Railroad  Co.,  154  Mass.  349,  28  N.  E.  283,  13  L.  R.  A. 
248;  Walsh  v.  Railroad  Co.,  145  N.  Y.  301,  39  N.  E.  1068, 
27  L.  R.  A.  724;  Railroad  Co.  v.  Reich  (N.  J.  Err.  &  App.) 
40  Atl.  682.41  L.  R.  A.  831.  Liability  was  also  denied  in 
Railroad  Co.  v.  Bell,  81  111.  76,  25  Am.  Rep.  269,  on  account 
of  "the  isolated  position"  of  the  turntable  in  question.  The 
rule  was  recognized  in  Keffe  v.  Railway  Co.,  21  Minn.  207,  18 
Am.  Rep.  393,  wherein  Mr.  Justice  Young  pronounced  perhaps 
the  ablest  opinion  ever  delivered  in  support  of  the  doctrine. 
The  same  court,  however,  in  Twist  v.  Railroad  Co.,  39  Minn. 
164,  39  N.  W.  402,  12  Am.  St.  Rep.  626,  clearly  intimated  that 
the  doctrine  of  "  the  turntable  cases' '  ought  not  to  be  extended ; 
and  in  Stendal  v.  Boyd,  67  Minn.  279,  69  N.  W.  899,  said :  "We 
did  not  mean  by  [what  was  said  in  Twist  v.  Railroad  Co.] 
that  we  would  not  apply  the  doctrine  to  any  but  turntable 
cases,  but  merely  that  we  would  not  extend  the  doctrine  to 
cases  which,  upon  their  facts,  did  not  come  strictly  and  fully 
within  the  principle  upon  which  those  cases  rest.  We  would 
not  extend  it  to  an  ordinary  case,  of  a  landowner  merely 
allowing  a  pool  of  water  or  pond  to  stand  on  a  vacant  lot. 
To  bring  a  case  of  such  a  pond  within  the  principle  of  these 
cases,  it  would  have  to  be  exceptional  and  peculiar  in  its 
circumstances."  And  in  Ratte  v.  Dawson  and  Dehanitz  v. 
Citv  of  St.  Paul  (Minn.)  76  N.  W.  48,  and  in  Haesley  v.  Rail- 
road Co.,  46  Minn.  233,  48  N.  W.  1023.  24  Am.  St.  Rep.  220, 
the  principle  was  considerably  limited  in  its  application.  In 
the  last  mentioned  case  the  court  held-:  "  A  railway  company, 
maintaining  what  is  known  as  a  'gravity*  yard  or  side  track, 
has  undoubtedly  performed  its  duty  as  to  a  trespassing  child 
of  tender  years,  strictly  not  sui  juris,  when  it  securely  fastens, 
by  means  of  the  ordinary  appliance  or  brake,  such  cars  as  it 
may  have  occasion  to  place  upon  the  grade  of  its  track. ' '  In 
Koons  v.  Railroad  Co.,  65  Mo.  592,  the  doctrine  of  "the 
turntable  cases"  was  followed,  but  it  was  limited,  as  has 
been  seen,  in  Overholt  v.  Vieths,  supra ;  and  again  in  Barney 
v.  Railroad  Co.,  126  Mo.  372,  28  S.  W.  1069,  26  L.  R.  A.  847, 
where  the  court  held:  "Railroad  cars  and  similar  machinery 
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are  not  'dangerous  machines/  within  the  meaning  of  the  rule 
declaring  turntables  to  be  such;"  and  also  in  Witte  v.  Stifel, 
126 Mo.  295,  28  S.  W.  891,  where  it  was  held:  "The  owner  of 
a  building,  in  process  of  construction  in  a  city  is  not  liable  for 
injuries  to  a  child  playing  thereat  without  his  knowledge,  and 
without  any  inducement  or  invitation,  implied  or  otherwise, 
on  his  part  to  the  child  to  go  upon  the  premises.'1  In  Rail- 
way Co.  v.  Fitzsimmons,  22  Kan.  686,  31  Am.  Rep.  203,  and 
Railway  Co  v.  Dunden,  37  Kan.  1,  14  Pac.  501,  the  doctrine 
of  " the  turntable  cases"  is  recognized;  but  in  Railroad  Co. 
v.  Bockoven,  53  Kan.  279,  36  Pac.  322,  where  it  appeared  that 
a  child  was  killed  by  falling  off  a  defective  gate  of  a  railroad 
company,  upon  which  it  was  swinging,  the  court  said:  "We 
are  not  willing  to  extend  the  rule  declared  by  this  court  in  the 
Fitzsimmons  and  Dunden  Cases.  In  some  of  the  courts  the 
rule  in  those  cases  has  been  questioned,  and  in  others  denied." 
In  Evansich  v.  Railway  Co.,  57  Tex.  126,  and  other  cases 
decided  by  the  supreme  court  of  that  state,  the  turntable  rule 
has  been  followed ;  but  in  Railroad  Co.  v.  Dobbins  (Tex.  Civ. 
App.)  40  S.  W.  86i,  affirmed  by  the  supreme  court  of  Texas 
(41  S.  W.  62),  the  rule  is  sharply  criticised,  the  latter  court 
holding:  "The  common  law  does  not  impose  upon  the 
owner  of  property  the  duty  to  use  care  to  keep  his  prem- 
ises in  such  condition  that  a  child  of  tender  years  going 
thereon  may  not  be  injured.  *  *  *  A  railroad  company 
which  constructs  a  platform  for  the  reception  of  freight 
and  passengers,  and  a  path  of  plank  leading  thereto,  would 
not  be  liable  to  any  one  who  fell  from  the  path  into  an 
excavation,  who  was  not  going  to  or  from  the  platform  on 
business  connected  with  the  company."  There  it  appeared 
that  plaintiff's  child,  less  than  three  years  old,  fell  into  such 
excavation,  and  was  recognized  also  in  Barrett  v.  Southern 
Pac.  Co.,  91  Cal.  296,  27  Pac.  666,  25  Am.  St.  Rep.  186;  but, 
as  we  have  seen,  in  Peters  v.  Bowman,  supra,  the  rule  was 
not  extended  to  a  case  where  a  child  trespassing  upon  an 
unguarded  lot  fell  into  a  pond  thereon  and  and  was  drowned. 
The  rule  was  also  recognized  in  Railroad  Co.  v.  Bailev,  1 1 
Neb.  332,  9  N.  W.  50;  but,  as  we  have  already  seen,  in 
Richards  v.  Connell,  45  Neb.  467.  63  N.  W.  915.  it  was  not 
applied  where  the  child  of  the  plaintiff  was  trespassing  upon 
the  lot  of  the  defendant,  and  was  drowned  by  falling  from  a 
raft  on  a  pond  thereon.  Adopting  what  we  believe  to  be  the 
wise  course  of  these  courts  in  limiting  the  doctrine  of  "the 
turntable  cases,"  we  hold  that  the  case  of  Ferguson  v.  Rail- 
way Co.,  supra,  is  not  authority  which  is  applicable  to 
the  facts  of  the  case  under  consideration.  Our  conclusion  is 
that  the  evidence  in  this  case  does  not  disclose  the  breach  of 
any  duty  lawfully  due  from  the  defendant  railwav  company  to 
the  deceased  child,  and  conseauently  did  not  warrant  a  find- 
ing that  his  death  was  occasioned  by  its  negligence.  Irrespec- 
tive, therefore,  of  other  Questions  presented,  the  verdict  in 
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favor  of  the  child's  father  was  without  evidence  to  support  it, 
and  the  trial  court  erred  in  not  setting  it  aside. 

As  supporting  the  rule  that  the  owner  or  occupier  of  land 
owes  no  duty  of  immunities  to  trespassing  children,  see  the 
following  cases  and  authorities  therein  cited :  Railroad  Co.  v. 
Henigh,  23  Kan.  347,  33  Am.  Rep.  167 ;  Green  v.  Linton  (City 
Ct.  Brook.)  27  N.  Y.  Supp.  891;  Powers  v.  Creem  (Sup.)  48 
N.  Y.  Supp.  21;  Newdoll  v.  Young,  80  Hun,  364,  30  N.  Y. 
Supp.  84;  McAlpin  v.  Powell,  70  N.  Y.  126,  26  Am.  Rep.  551;; 
Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  30  N.  E.  987,  16  L.  R. 
A.  640;  Murphy  v.  City  of  Brooklyn  (N.  Y.  App.)  23  N.  E. 
887;  Severy  v.  Nickerson,  120  Mass.  306,  21  Am.  Rep.  514; 
McEachern  v.  Railroad  Co.,  150  Mass.  515,  23  N.  E.  231; 
McGuiness  v.  Butler,  159  Mass.  233,  34  N.  E.  259;  Gay  v. 
Railway  Co.,  159  Mass.  238,  34  N.  E.  186,  21  L.  R.  A.  448; 
Holbrook  v.  Aldrich,  168  Mass.  1 5,  46  N.  E.  1 1 5,  36  L.  R.  A. 
493;  Galligan  v.  Manufacturing  Co.  (Mass.)  10  N.  E.  171; 
Breckenridge  v.  Bennett  (Com.  PL )  7  Kulp,  95 ;  Rodgers  v. 
Lees,  140  Pa.  475,  31  Atl.  399,  12  L.  R.  A.  216;  Bridge  Co. 
v.  Jackson,  114  Pa.  321,  6  Atl.  128;  Talty  v.  City  of  Atlantic, 
92  Iowa,  135,  60  N.  W.  516;  Ritz  v.  City  of  Wheeling  (W. 
Va.)  31  S.  E.  993,  43  L.  R.  A.  148;  Fredericks  v.  Railroad 
Co.,  46  La.  Ann.  1180,  15  South.  413:  O'Connor  v.  Railroad 
Co.,  44  La.  Ann.  339,  10  South.  678;  Railway  Co.  v.  Cun- 
ningham, 7  Tex.  Civ.  App.  65,  26  S.  W.  474;  Oil  Co.  v.  Morton, 
70  Tex.  400,  7  S.  W.  756;  Railway  Co.  v.  Edwards  (Tex. 
Sup.)  36  S.  W.  430,  32  L.  R.  A.  825;  Slay  ton  v.  Railroad  Co., 
40  Neb.  840,  59  N.  W.  510;  Vanderbeck  v.  Hendry,  34  N.  J. 
Law,  467 ;  Phillips  v.  Library  Co.  (N.  J.  Err.  &  App. )  27  Atl. 
478;  Fitzpatrick  v.  Manufacturing  Co.  (N.  J.  Sup.)  39  Atl. 
675;  Benson  v.  Traction  Co.,  77  Md.  536,  26  Atl.  973,  39  Am. 
St.  Rep.  436;  Kayser  v.  Lindell  (Minn.)  75  N.  W.  1038; 
Dehanitzv.  City  of  St.  Paul  (Minn.)  76  N.  W.  48;  Buch  v. 
Manufacturing  Co.  (N.  H.)  44  Atl.  809;  Robinson  v.  Rail- 
way Co..  7  Utah,  493,  27  Pac.  689,  13L.  R.  A.  765;  Charlebois 
v.  Railroad  Co.,  91  Mich.  59,  51  N.  W.  812;  Moran  v.  Palace- 
Car  Co.  (Mo.  Sup.)  36  S.  W.  659,  33  L.  R.  A.  755;  Clark  v. 
City  of  Richmond,  83  Va.  355,  5  S.  E.  369,  5  Am.  St.  Rep. 
281 ;  City  of  Indianapolis  v.  Emmelman,  108  Ind.  530,  9  N.  E. 
155-     Judgment  reversed.     All  the  justices  concurring. 


Perry  v.  Western  North  Carolina  R.  Co. 

{Supreme  Court  of  North  Carolina,  June  5,  1001.) 

[29  S.  E.  Rep.  27.] 

Liability  of  Lessor  for  Lessee's  Negligence.*— A  railroad  leasing  its 
road  to  another  company  is  liable  for  in  juries  caused  by  the  lessee's  neg- 
ligence in  the  operation  of  the  road,  in  the  absence  of  any  evidence 
showing  a  release  from  such  liability. 

•See  Anderson  v.  Union  Terminal  R.  Co.  (Mo.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  834,  and  extensive  note,  847  et  seq. 
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Liability  for  Injury  to  Licensee  at  Depot — Instructions.* — Where,  in  an 
action  against  a  railway  company  for  the  negligent  killing  of  a  person 
at  defendant's  depot  who  claimed  to  have  gone  there  for  the  purpose  of 
hearing  a  political  speech,  there  was  evidence  that  the  deceased  went  to 
the  depot  for  the  purpose  of  stealing  a  ride  on  one  of  defendant's  trains, 
an  instruction  that,  if  the  deceased  went  to  the  depot  with  the  intention 
of  stealing  a  ride  on  defendant's  train,  he  was  a  trespasser,  and  defend- 
ant owed  him  no  duty  except  not  to  injure  him  wantonly,  was  properly 
refused. 

Trial — Improper  Remarks  of  Counsel. — Where  counsel,  in  his  clos- 
ing argument,  in  commenting  on  the  credibility  of  witnesses,  did  not 
confine  himself  to  their  testimony,  acts,  or  appearance  on  the  stand, 
but  related  prejudicial  facts  within  his  personal  knowledge,  not  of  com- 
mon information,  and  which  were  not  in  evidence,  such  remarks  con- 
stitute a  proper  ground  for  a  new  trial. 

Appeal  from  superior  court  of  Burke  county ;  Council, 
Judge. 

Action  by  J.  A.  Perry,  administrator  of  the  estate  of  Pink 
Perry,  deceased,  against  the  Western  North  Carolina  Railroad 
Company,  for  the  negligent  killing  of  intestate.  Deceased 
went  to  defendant's  passenger  depot  for  the  purpose  of  hearing: 
a  political  speech,  and,  while  attempting  to  cross  the  track 
from  the  passenger  to  the  freight  depot  at  a  place  used  by  the 
employees  and  others  in  going  from  one  station  to  the  other, 
his  foot  was  caught  in  the  planking  between  the  tracks,  and  a 
gravel  train  backing  down  the  track  ran  over  and  fatally  in- 
jured him.  There  was  some  evidence  in  the  case  that  deceased 
started  for  the  freight  depot  for  the  purpose  of  stealing  a  ride 
on  one  of  defendant's  freight  trains.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Reversed. 

Geo.  F.  Bason,  for  appellant. 

Avery  &  Avery  and  Avery  &  Ervin,  for  appellee. 

4 

DOUGLAS,  J.  This  is  a  civil  action  brought  by  the  admin- 
istrator of  Pink  Perry,  deceased,  for  damages  for  the  alleged 
negligent  killing  of  his  intestate.  The  following  are  the 
issues,  as  submitted  and  answered:  "(i)  Was  the  injury 
resulting  in  the  death  of  the  plaintiff's  intestate  caused  by  the 
negligence  of  the  Southern  Railway  Company  as  alleged  in 
the  complaint?  Ans.  Yes.  (2)  Did  intestate  by  his  own  negli- 
gence contribute  to  the  injury  resulting  in  his  death?  Ans. 
Yes.  (3)  Notwithstanding  such  negligence  on  the  part  of  the 
said  intestate,  could  the  Southern  Railway  Company,  by 
the  exercise  of  due  care  and  prudence,  have  prevented  the  kill- 
ing? Ans.  Yes.  (4)  Is  the  defendant  answerable  for  the  neg- 
ligence of  the  Southern  Railway  Company  in  causing  the 
death  of  the  plaintiff's  intestate?  Answer.  Yes.  (5)  What 
damage  has  the  plaintiff  sustained?  Ans.  $7,000."  The 
following  are  the  defendant's  assignments  of  error:  "(1)  The 
defendant  assigns  for  error  such  parts  of  the  charge  of  the 
court  as  are  embraced  by  exceptions  1.  2,  3,  and  4.  (2)  To 
the  refusal  of  the  court  to  give  the  instruction  numbered  13 
which  was   prayed  for  by  defendant.     (3)  To  the  refusal  of 

*See  extensive  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  394  et  seq. 
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the  court  to  sustain  defendant's  objection  to  the  remarks  of 
counsel  as  set  out  in  its  sixth  exception.  (4)  To  the  find- 
ing of  the  court  of  the  fourth  issue  in  the  affirmative.  (5)  To 
the  refusal  of  the  court  to  grant  a  new  trial. " 

The  first  assignment  cannot  be  sustained.  His  honor's 
charge  was  full,  occupying  13  pages  of  the  printed  record, 
and,  we  think,  fairly  presented  the  case.  The  defendant's 
exceptions  to  the  charge  are  somewhat  "broadside"  in  their 
nature,  one  of  them  including  nearly  two  pages  of  the  printed 
charge  in  a  single  exception.  We  have,  however,  examined 
the  charge,  and  think  it  should  be  sustained  upon  its  merits. 
As  the  questions  involved  have  been  so  recently  and  so 
elaborately  discussed  by  this  court,  and  as  a  new  trial  must  be 
granted  upon  the  third  exception,  we  do  not  think  it  nec- 
essary to  further  comment  upon  the  charge. 

The  second  assignment  cannot  be  sustained.  We  suppose 
it  refers  to  the  sixth  exception,  although  the  prayer  itself  is 
not  numbered  in  the  records.  This  exception  could  not  have 
been  given,  as  it  is  against  the  uniform  current  of  our  decisions. 
The  fourth  assignment  is  without  merit,  as  the  question  in- 
volved has  been  directly  decided  in  James  v.  Railroad  Co. , 
121  N.  C.  523,  28  S.  E.  537,  46  L.  R.  A.  306.  Why  it  should 
have  been  put  in  the  form  of  an  issue  in  the  case  at  bar  does 
not  clearly  appear  to  us.  As  a  common  carrier  chartered  by 
the  state  assumes  certain  obligations  to  the  public,  of  which 
it  cannot  absolve  itself  by  its  own  act  alone,  it  is  primarily 
liable  for  all  injuries  caused  by  the  negligent  management  of 
its  road.  In  any  event,  the  burden  rests  upon  it  of  showing 
such  facts  as  will  release  it  from  its  prima  facie,  and  we  might 
almost  say  its  inherent,  liability.  No  such  evidence  appear- 
ing, there  was  no  error  in  the  direction  of  his  honor.  The 
matter  seems  to  have  been  presented  as  a  pure  question  of 
law.  It  is  true,  the  counsel  agreed  in  the  court  below  that  all 
evidence  bearing  upon  this  question,  whether  record,  docu- 
mentary, or  oral,  that  had  been  offered  in  the  James  Case,  121 
N.  C.  523,  530,  28  S.  E.  537,  46  L.  R.  A.  306,  should  "be 
considered  as  introduced"  in  the  present  case.  No  such  evi- 
dence appears  in  this  record,  and  we  do  not  feel  called  upon 
to  review  the  James  Case.  That  a  railroad  company  leasing 
its  road  is  liable  for  the  negligence  of  its  lessee  in  the  opera- 
tion of  the  road  is  well  settled  in  this  state.  Aycock  v.  Rail- 
road Co.,  89  N.  C.  321,  330:  Logan  v.  Railroad  Co.,  116  N. 
C.  Q40;  Norton  v.  Railroad  Co.,  122  N.  C.  910,  Q37,  29  S.  E. 
886. 

The  third  assignment  of  error  has  given  us  considerable 
difficulty,  but  we  are  forced  to  the  conclusion  that  it  must  be 
sustained.  The  following  statement  is  taken  from  the  record : 
"During  the  course  of  the  argument  by  one  of  the  plaintiff's 
counsel,  he  took  occasion  to  compliment  R.  E.  Simpson,  con- 
ductor of  a  material  train,  and  to  state  that  he  was  a  man  of 
good  character;  had  been  known  to  him  all  of  his  life;  that 
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he  had  no  intention  to  attack  him ;  and  that  he  believed 
that  Mr.  Simpson  intended  to  tell  the  facts  correctly,  as  far 
as  they  came  under  his  observation.  He  said  further,  how- 
ever, that  he  regretted  that  he  could  not  say  so  much  for  the 
witnesses  Black  and  Hendricks,  and  it  was  transparent  to 
every  one  who  heard  the  examination  that  they  were  not 
fair  and  impartial  witnesses,  but  were  influenced  by  the  fact 
that  they  were  employees  of  defendant.  He  further  stated 
that  he  had  once  thought  that  a  man  could  take  employment 
from  this  railroad  company,  and  yet  feel  free  to  tell  the  whole 
truth  upon  the  witness  stand,  but  that  his  observation  within 
the  last  few  years  in  the  court  house  had  taught  him  that  men 
who  held  their  place  at  the  will  of  a  railroad  company  were, 
as  a  rule,  subjected  to  great  temptations,  which  most  of  them 
could  not  withstand.  He  then  said:  4I  will  give  you  an  in- 
stance, without  mentioning  any  names.  I  was  trying  a  case 
against  the  same  defendant,  when  an  engineer  was  placed 
upon  the  witness  stand  whom  I  had  known  for  25  years,  and 
whose  character,  I  would  have  sworn  to  upon  the  stand,  was 
good.  This  man  had  been  discharged  for  carelessness  by 
this  company  and  re-employed  two  or  three  months  before 
the  trial.  He  was  introduced  for  the  company,  and  on  his 
cross-examination  in  chief  so  stated  the  facts  bearing  upon 
the  question  of  negligence  in  the  case  then  on  trial  as  to 
acquit  the  defendant  of  all  blame.  On  the  cross-examina- 
tion, counsel  who  appeared  with  me  handed  him  a  printed 
statement,  purporting  to  have  been  theretofore  made  by  him, 
giving  a  full  account  of  the  facts  which  he  had  just  professed 
to  narrate,  and  which  printed  statement,  signed  by  him, 
was  utterly  contradictory  of  his  evidence  as  just  delivered, 
and  that  thereupon  he  broke  down,  and  begged,  with  tears  in 
his  eyes,  that  the  paper  should  not  be  shown  to  him.  Counsel 
further  stated  that  he  didn't  then  abuse  that  witness,  for  he  felt 
he  had  perjured  himself  to  put  bread  in  the  mouths  of  his  chil- 
dren. He  then  said  that  he  wished  the  jury,  in  passing  upon 
the  testimony  of  employees  Black  and  Hendricks,  to  recol- 
lect that  their  bread  and  meat  depended  upon  the  managers  of 
the  Southern  Railway  Company.  During  the  course  of  this 
argument  the  defendant,  through  their  counsel,  arose  and 
objected  to  such  argument  being  made.  The  court  over- 
ruled the  objection,  and  one  of  the  counsel  for  defendant  (S. 
J.  Ervin)  stated  to  his  associate  (G.  F.  Bason,  the  leading 
counsel  in  the  case),  in  a  tone  audible  to  the  court,  'Why 
don't  you  except?' and  in  reply  Mr.  Bason  said,  'I  do  not 
have  to  except  now.'  Defendant's  counsel,  upon  the  state- 
ment of  this  case  upon  appeal,  insisted  that  his  language  was 
intended  to  convey  the  idea  that  he  did  except  to  the  language, 
whereupon  the  court  allows  such  exceptions. ' '  The  exception 
does  not  appear  to  have  been  taken  in  a  very  regular  man- 
ner ;  but  as  his  honor  has  allowed  it,  evidently  for  the  purpose 
of  giving  the  defendant  the  fullest  opportunity  of  appeal,  we 
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will  examine  it  in  the  spirit  in  which  it  was  allowed.  This 
court  has  said  in  the  case  of  McLamb  v.  Railroad  Co.,  122 
N.  C.  862,  872,  29  S.  E.  894,  897:  "Much  allowance  must  be 
made  for  the  zeal  of  counsel  in  a  hotly-contested  case, 
especially  where  the  colloquy  is  mutual,  and,  indeed,  much 
latitude  is  necessarily  given  in  the  argument  of  a  case  where 
there  is  conflicting  evidence ;  but  counsel  should  be  careful 
not  to  abuse  their  high  prerogative,  and  where  the  remarks 
are  improper  in  themselves,  or  are  not  warranted  by  the  evi- 
dence, and  are  calculated  to  mislead  or  prejudice  the  jury,  it 
is  the  duty  of  the  court  to  interfere.' '  The  same  remarks 
will  apply  to  the  case  at  bar.  If  the  witnesses  had  mis- 
behaved in  any  way  upon  the  stand,  either  in  words  or  man- 
ner, or  showed  any  bias,  either  of  fear  or  favor,  their  testi- 
mony would  be  the  proper  subject  of  comment  by  counsel. 
In  cases  where  the  direct  testimony  of  witnesses  is  diamet- 
rically opposite,  some  of  the  witnesses  must  be  testifying 
improperly,  either  to  that  which  they  know  is  not  true,  or  to 
that  of  which  they  have  no  knowledge.  In  such  circum- 
stances, it  is  natural  that  the  counsel  should  attribute  such 
false  testimony  to  the  opposing  witnesses.  Whether  he  ex- 
ceeds his  privilege  in  doing  so  must  necessarily  be  left  largely 
to  the  discretion  of  the  judge  trying  the  case,  who,  hearing 
the  testimony  and  seeing  the  behavior  of  the  witnesses,  can 
judge  far  better  than  any  one  else  of  the  propriety  of  his  com- 
ments. If  that  were  all,  we  would  hesitate  to  interfere ;  but 
counsel  went  far  beyond  any  testimony  in  the  case,  and, 
over  the  objection  of  the  defendant,  related  facts  within  his 
personal  knowledge,  not  of  common  information,  and  which 
were  not  in  evidence.  These  facts  were  essentially  damaging 
in  their  nature,  and,  coming  from  so  high  a  source,  were 
capable  of  producing  the  most  dangerous  prejudice.  That 
the  counsel  intended  no  impropriety,  which  we  cheerfully 
admit,  does  not  alter  the  case.  The  fact  remains  that  such 
statements,  coming  from  one  of  his  high  character  and  exalted 
position  in  his  profession,  became  only  the  more  dangerous 
when  addressed  to  jurors  whose  confidence  he  justly  possessed. 
Such  statements  were  not  in  evidence,  and  were  not  properly 
admissible  in  the  argument  of  counsel.  For  the  failure  of 
his  honor  to  interfere  at  the  request  of  opposing  counsel,  a 
new  trial  must  be  ordered.     New  trial. 

MONTGOMERY,  J.,  concurs  in  the  conclusion  reached 
in  the  opinion  of  the  court  that  a  new  trial  must  be  had,  and 
for  the  reason  assigned.  He  thinks,  however,  that  his  honor 
should  have  given  No.  13  of  the  defendants'  special  prayers  for 
instruction,  which  was  in  the  following  language:  "If  the  jury 
find  from  the  evidence  that  intestate  went  to  defendant's 
depot  for  the  purpose  of  beating  a  ride  on  one  of  defendant's 
trains,  then  intestate  was  a  trespasser  from  the  moment  he 
entered  defendant's  premises,  and  the  defendant  owed  him 
no  duty  except  not  to  injure  him  wantonly  or  willfully,  or 
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with  such  carelessness  as  amounts  to  a  reckless  disregard  of 
consequences. ' '  And  it  follows,  therefore,  if  that  view  is  cor- 
rect, that  that  part  of  his  honor's  charge  which  laid  down  the 
law  governing  the  defendant's  duty  towards  the  intestate,  and 
its  liability  for  the  iniury  inflicted  on  him,  is  that  which 
would  be  applicable  to  one  who  had  a  right  to  be  at  the 
depot,  excepted  to  by  the  defendant  in  Nos.  I,  2,  3,  and  4  of 
its  exceptions,  was  erroneous.  The  witness  Brittain  testified 
that  the  intestate  told  him  a  short  time  before  he  was  killed 
that  he  intended  beating  his  way  on  the  train  to  Hickory 
from  Morganton. 

COOK,  J.,  concurs  in  above. 


Green  et  al.  v.  South -Bound  R.  Co.  et  al. 

{Supreme  Court  of  Georgia,  Feb.  28,  /go/.) 
[38  S.  E.  Rep.  81.] 

Railroads— Right  of  Way — Compensation.* — Where  a  railroad  company 
entered  into  the  actual  possession  of  land,  constructing  and  putting  in 
operation  its  line  of  road  thereon,  whether  with  or  without  the  owner's 
consent,  a  subsequent  purchaser  of  the  land  takes  it  subject  to  the  bur- 
den of  the  railroad,  and  has  no  right  of  action  against  the  company  for 
the  value  of  the  land  so  appropriated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Effingham  county ;  P.  E.  Sea- 
brook,  Judge.  , 

Action  by  W.  T.  Green  and  others  against  the  South-Bound 
Railroad  Company  and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error. 

R.  W.  Sheppard,  Gignilliat  &  Stubbs,  and  Lester  &  Ravenel, 
for  plaintiffs  in  error. 

Denmark,  Adams  &  Freeman,  for  defendants  in  error. 

FISH,  J.  The  plaintiffs  below  began  an  action  against  the 
railroad  company  to  recover  in  ejectment  a  certain  strip  of 
land  300  feet  wide  and  about  1  mile  long,  occupied  by  the 
defendant  as  a  right  of  way  for  its  railroad  track.  When  the 
case  came  on  for  for  trial,  the  plaintiffs  acquiesced  in  a  judg- 
ment to  the  effect  that  they  could  not  maintain  their  action 
of  ejectment.  Thereupon  they  filed  an  amendment  by  which 
they  sought  to  recover  the  money  value  of  the  premises  in 
dispute.  The  bill  of  exceptions  shows  that  this  amendment 
was  allowed  over  the  defendant's  objection,  but  it  is  not  here 
by  cross  bill,  or  otherwise,  alleging  error  in  the  allowance  of 
this  amendment.  No  question,  therefore,  is  made  as  to  the 
pleadings.  At  the  conclusion  of  the  evidence  for  the  plain- 
tiffs the  defendants  moved  for  a  nonsuit  upon  the  ground, 
among  others,  that  it  appeared  from  their  evidence  that  the 
plaintiffs  purchased  the  land  sued  for  after  defendant's  rail- 
road was  constructed  and  put  in  operation  thereon,  and  that 

♦See  generally,  7  Rap.  &  Mack's  Dig.  76  et  seq. 
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therefore  plaintiffs  could  not  recover  the  value  of  the   land. 
Plaintiffs  were  nonsuited,  and  thereupon  excepted. 

The  only  question  presented  is  whether  the  plaintiffs  made 
out  a  prima  facie  right  to  recover.  It  is  well  settled  that 
where  a  railroad  company  has  entered  into  the  actual  pos- 
session of  land,  whether  with  or  without  the  consent  of  the 
owner,  by  constructing  and  operating  its  line  of  road  thereon, 
a  subsequent  purchaser  of  the  land  takes  it  subject  to  the 
burden  of  the  railroad,  and  has  no  right  of  action  against  the 
company  for  the  value  of  the  land  so  appropriated.  McLen- 
don  v.  Railroad  Co.,  54  Ga.  293;  Allen  v.  Railroad  Co.,  107 
Ga.  838,  33  S.  E.  696;  Roberts  v.  Railroad  Co.,  158  U.  S.  1, 
1 5  Sup.  Ct.  756,  39  L.  Ed.  873.  The  evidence  for  the  plain- 
tiffs was  clear  and  positive  that  the  defendant's  present  line 
of  railroad  was  constructed  and  put  in  operation  over  the 
land  in  question  in  1889  or  1890,  and  that  plaintiffs  did  not 
purchase  the  land  until  August  9,  1893.  It  follows  that  the 
granting  of  a  nonsuit  was  proper.  Judgment  affirmed.  All 
the  justices  concurring,  except  SIMMONS,  C.J.,  and  COBB, 
J.,  absent. 

Thompson  v.  Louisvillb  &  N.  R.  Co. 

(Court  0/ Appeals  of  Kentucky,  May  23,  /go/.) 
[63  S.  W.  Rep.  42.] 

Evidence — Ancient  Deeds. — An  unrecorded  deed  in  possession  of  the 
grantee,  tinder  which  he  has  been  in  possession  for  forty  years,  claim- 
ing title,  is  admissible  in  evidence  as  an  ancient  document. 

Adverse  Use  of  Railroad  Right  of  Way  as  Pass  Way.*— No  presump- 
tion of  a  grant  arises  from  the  use  as  a  pass  way  for  40  years  of  part  of 
a  railroad  right  of  way,  where  it  is  manifest  that  the  entire  right  of  way 
will  ultimately  become  essential  to  the  company  in  the  operation  of  its 
road,  and  therefore  no  title  by  prescription  arises  from  such  use. 

Appeal  from  circuit  court,  Marion  county. 

"To  be  officially  report ed." 

Action  by  Wilfred  L.  Thompson  against  the  Louisville 
&  Nashville  Railroad  Company  to  enjoin  defendant  from 
fencing  its  right  of  way  through  his  land.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Finley  Shuck,  for  appellant. 

W.  C.  McChord,  W.  D.  Hines.  W.  I.  Lisle,  John  McChord, 
and  Edward  W.  Hines,  for  appellee. 

BURN  AM,  J.  The  appellant,  Wilfred  L.  Thompson, 
instituted  this  suit  in  the  Marion  circuit  court  against  appel- 
lee, the  Louisville  &  Nashville  Railroad  Company,  to  enjoin 
it  from  fencing  its  right  of  way  through  his  land,  and  to 
compel  it  to  remove  fences  already  erected.  He  alleged,  in 
substance,  that  he  and  his  brothers  and  sisters  own  a  tract  of 
78  acres  of  land,  upon  which  they  now  reside,  and  have  for 

♦See  generally,  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  (Ind.),20  Am.  & 
Kng.  R.  Cas.,  N.  S.,  148,  and  note,  115  et  seq. 
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many  years  resided,  and  through  which  the  Knoxville  Branch 
of  the  Louisville  &  Nashville  Railroad  runs;  that  alongside  of 
the  company's  track,  and  on  its  right  of  way,  he  and  his  brothers 
and  sisters,  and  their  vendors,  have  owned  and  used  a  pass  way 
leading  from  their  residence  to  the  Lebanon  and  Loretto 
county  road,  for  more  than  40  years;  and  that  appellee  had, 
without  right,  closed  up  and  obstructed  the  pass  way  by  build- 
ing a  fence  which  separated  the  right  of  way  from  their  land. 
The  defendant  admits  that  it  erected  the  fence  complained 
of,  but  denies  that  plaintiff  has  a  pass  way  over  its  right  of 
way,  and  alleges  that  plaintiff  had  unlawfully  torn  down  its 
fence,  for  which  it  prays  judgment.  The  case  was  transferred 
to  eauity,  and  on  the  trial  plaintiff's  petition  and  defend- 
ant's counterclaim  were  both  dismissed,  and  both  plaintiff  and 
defendant  except  to  the  judgment  of  the  trial  court,  and  the 
case  is  now  here  for  review. 

Substantially  the  only  question  to  be  decided  is  whether 
appellant  has  a  legal  right  to  the  pass  way  in  question.  It 
appears  from  the  evidence  that  the  railroad  was  surveyed  and 
located  over  the  land  in  question  in  the  year  1854,  and  was 
constructed  during  the  years  1855  and  1856.  At  that  time 
Sylvester  Thompson  and  his  wife,  Mary,  who  were  the  grand- 
parents of  appellant,  owned  a  tract  of  400  acres  of  land  at  this 
point,  100  acres  of  which  belonged  to  the  wife,  and  the 
balance  to  the  husband;  and  on  the  7th  day  of  June,  1854, 
Sylvester  Thompson,  the  grandfather  of  appellant,  granted  to 
appellee  a  right  of  way  of  66  feet  wide  through  his  lands,  in 
consideration  of  the  benefits  the  proposed  road  would  be  to 
the  residue  of  his  tract,  and  authorized  the  company  to  sur- 
vey and  construct  its  railroad  over  his  lands.  This  original 
conveyance  was  in  the  possession  of  appellee,  and  they  claim 
that  it  was  duly  recorded  in  the  Marion  county  court,  and 
the  record  afterwards  burned  up.  However  this  may  be,  we 
think  the  original  paper  was  competent  evidence  to  establish 
the  right,  as  an  ancient  document.  In  the  case  of  Boyd  v. 
Bethel,  9  S.  W.  417,  this  court  said,  "A  deed  defective  in 
execution  and  never  recorded,  but  in  possession  of  the  grantee's 
heirs,  with  possession  of  the  land  under  a  claim  of  title,  is 
competent  evidence  of  title  forty  vears  afterwards,  and  the 
presumption  is  that  it  was  accepted  by  the  grantee."  But, 
independent  of  this  deed  from  Sylvester  Thompson,  the  evi- 
dence shows  that  appellee  has  been  in  the  continued  possession 
of  the  land  embraced  by  its  right  of  way  since  1854,  claiming, 
holding,  and  using  it  adversely  to  all  the  world.  After  the 
death  of  Sylvester  Thompson  his  wife,  Mary  Thompson, 
sued  the  defendant  for  damages  on  the  ground  that  she  had 
not  united  with  her  husband  in  the  grant  of  the  right  of  way, 
and  that  the  railroad  ran  through  her  100  acres.  This  suit 
was  compromised  by  appellee  paying  her  $450,  in  considera- 
tion of  which  payment  she  conveyed  to  the  defendant  the 
right  of  way  over  her  undivided  100-acre  tract,  and  in  further 
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consideration  therefor  she  agreed,  for  herself  and  heirs,  to 
erect  and  maintain  forever  on  each  side  of  the  railroad  a  good 
and  substantial  fence  at  her  own  cost  and  expense ;  and  the 
fact  that  Sylvester  had  conveyed  the  right  of  way  to  the 
railroad  is  referred  to  in  the  deed  from  his  wife.  After  the 
death  of  Sylvester  and  his  wife,  their  tract  of  land  was 
divided  between  their  children,  and  the  father  of  appellant 
was  allotted  his  part  thereof,  and  at  his  death  the  portion 
allotted  to  him  descended  to  appellant,  his  child.  It 
further  appears  that  on  the  6th  day  of  May,  1897,  James  S. 
Thompson,  a  brother  of  appellant,  as  administrator  of  their 
father,  W.  G.  Thompson,  deceased,  had  a  notice  served 
upon  appellee  which  recited  that  the  right  of  wav  over  and 
through  the  lands  of  their  father,  W.  G.  Thompson,  was 
donated  to  the  railroad  company  by  Sylvester  Thompson,  their 
grandfather,  and  the  former  owner  of  the  land,  and  required 
that  they  should  erect  a  fence  on  both  sides  of  their  right  of 
way  through  the  land,  leaving  places  for  gates  on  the  east  side 
of  the  road  where  the  present  crossing  was  located.  We 
think  there  can  be  no  doubt  that  appellee  acquired  title 
to  its  right  of  way  through  the  lands  in  question  by  con- 
veyances from  Sylvester  and  Mary  Thompson,  the  original 
owners  of  the  land,  prior  to  the  time  plaintiff  acquired  title 
to  his  land  by  inheritance  from  them;  and  it  is  not  con- 
tended that  appellant  or  those  under  whom  he  claims  had  any 
written  or  verbal  grant  of  the  right  to  use  the  pass  way  in 
question.  His  whole  claim  is  that  he  and  his  vendors  have 
used  this  pass  way  for  more  than  40  years,  and  that  it  is 
indispensable  to  the  enjoyment  of  his  property,  and  that  his 
use  thereof  has  ripened  into  a  legal  right  by  prescription. 
And  it  may  be  stated,  as  a  general  rule,  that  a  claim  by  pre- 
scription is  founded  on  the  supposition  of  an  ancient  grant 
and  of  immemorial  usage,  adverse,  uninterrupted,  and  con- 
tinuous. Goddard,  in  his  work  on  the  Law  of  Easements, 
says:  "The  whole  theory  of  prescription  depends  upon  the 
presumption  of  a  grant  having  been  made.  If,  therefore,  it 
can  be  shown  that  no  grant  was  made,  or  if  it  can  be  shown 
to  be  a  very  improbable  thing  that  a  grant  was  ever  made, 
the  presumption  cannot  arise,  and  the  title  by  prescription 
fails.* '  This  passage  has  been  frequently  quoted  with  ap- 
proval by  courts  of  last  resort  both  in  this  country  and  in 
England,  and  is  substantially  the  doctrine  which  his  been 
followed  by  this  court  from  a  very  early  period.  In  the  case  of 
Bowman  v.  Wickliffe,  15  B.  Mon.  7Q,  it  was  held  that  uthe 
right  of  way  of  one  pprson  over  the  land  of  another  must  be 
for  twentv  years,  at  least,  before  any  presumption  of  a  grant 
of  the  right  can  arise  merely  from  the  use ;  and  then  the  use 
must  have  been  enjoyed  under  such  circumstances  as  indicate 
that  it  had  been  claimed  as  a  right,  and  not  enjoyed  as  a  mere 
privilege."  See  Hall  v.  McLeod,  2  Mete.  98,  74  Am.  Dec. 
40;  Beall  v.  Clore,  6  Bush,  676;  Conyers  v.  Scott,  94  Ky.  125, 
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damage  within  five  years  thereafter,  or  is  that  injury  such 
as  is  known  in  law  as  recurring,  intermittent,  and  continuous? 
In  the  one  case  the  action  is  barred ;  in  the  other  it  is  not 
If  the  injury  is,  in  legal  aspect,  of  the  latter  character,  though 
the  bridge  was  erected  in  1870,  and  remained  unchanged,  and 
though  the  first  distinguishable  item  of  damage  from  it  was 
shortly  thereafter,  yet  the  plaintiff  could  disregard  it,  and 
wait  silent  until  the  occurrence  of  another  item  of  damage 
from  freshet  happening  afterwards,  and  sue  for  damage  to 
her  lot  from  that  occurrence,  and  other  items  of  damage, 
within  five  years  from  their  happening.  We  are  of  the  opinion 
that  the  injury,  if  any,  is  to  be  classified  as  intermittent,  not 
permanent.  The  mere  building  of  the  bridge  did  not  cause 
any  injury  to  the  plaintiff.  She  could  not  sue  for  that  alone. 
She  could  not  sue  until  high  water  came,  and  its  force  was,  by 
reason  of  that  bridge,  thrown  against  her  lot,  and  she  received 
damage  therefrom.  That  damage  would  be  occasional  as 
freshets  might  come,  recurring,  intermittent;  one  freshet  doing 
some  damage,  another  doing  additional  or  greater  damage.  I 
shall  not  discuss  this  intricate  question,  and  the  nice  lines  of 
discrimination  found  in  the  law  of  the  subject.  As  I  remarked 
in  Henry  v.  Railroad  Co.,  40  W.  Va.  234,  21  S.  E.  863,  the  lines 
of  thought  and  demarcation  are  close,  the  application  of  princi- 
ples to  instances  difficult,  and  the  authorities  variant.  The 
cases  are  very  numerous  on  the  subject.  I  will  simply  refer  to 
the  Henry  Case  and  its  citations,  and  Guinn  v.  Railroad  Co., 
46  W.  Va.  151,  33  S.  E.  87,  and  Drake  v.  Railway  Co.,  63 
Iowa,  302,  19  N  .  W.  215.  Thus,  so  far  the  action  is  not 
barred.  But  counsel  for  the  railroad  company  introduce  an* 
other  point.  They  contend  that,  even  though  the  alleged 
injury  is  to  be  classified  not  as  one  of  permanent  character, 
but  intermittent,  yet  that  time  has  established  the  right  of 
the  company  to  continue  the  bridge  in  the  condition  in 
which  it  was  when  built,  though  it  does  work  damage  to  the 
plaintiff  on  occasions  as  time  passes.  They  say  they  have 
acquired  right  to  do  this  by  prescription.  This  is  a  grave 
question  in  the  case.  It  is  established  by  many  authorities 
that  one  man  can  by  prescription  gain  a  right  of  way  over 
another  man's  land;  that  one  man  can  bv  prescription  gain  a 
right  to  back  water  or  flow  water  over  another  man's  land  by 
means  of  a  mill-dam  or  the  like.  Many  incorporeal  rights 
or  easements  can  be  established  by  prescription.  Nichols  v. 
Aylor,  7  Leigh,  546;  Field  v.  Brown,  24  Grat.  74;  Coalter  v. 
Hunter,  4  Rand.  58;  Smith  v.  Russ,  84  Am.  Dec.  73Q;  Jones, 
Easem.  §  158.  I  take  it  that  upon  the  same  principle  a  right 
such  as  that  involved  in  this  case  could  be  established  by 
prescription.  It  is  essential,  however,  that  we  should  be 
careful  about  the  law  of  prescription.  An  important  element 
to  establish  it  is  that  the  party  whose  land  is  to  be  made  sub- 
ject to  a  right  in  another  by  prescription  should  be  chargeable 
with  acquiescence  in  the  exercise  of  that  right  bv  the  other 
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party.  The  prescription  of  which  we  here  speak  is  different 
from  the  statute  of  limitations,  which  is  a  bar  whether  the 
party  acquiesce  or  not ;  but,  to  establish  an  incorporeal  right 
by  prescription,  acquiescence  by  the  party  affected  by  it 
must  exist.  If  it  be  shown  that  that  party  protested  against 
the  exercise  of  that  right,  denied  that  right,  then  no  time  will 
establish  it.  There  are  many  ways  in  which  such  protest 
may  be  manifested.  Anything  showing  that  the  party  did 
not  recognize,  but  repudiated  and  denied,  such  right,  will 
prevent  its  existence,  will  prevent  its  consummation.  The 
cases  above  cited  show  this.  It  is  elsewhere  abundantly 
shown.  Powell  v.  Bagg,  69  Am.  Dec.  262;  Ang.  Water 
Courses,  §  200.  The  reason  for  this  rule  is  that  from  length 
of  time  the  law  presumes  that  a  grant  of  the  right  was  oncfe 
made,  but,  not  appearing,  has  been  lost.  Such  has  been  the 
reason  of  the  right  given  from  the  earliest  times.  Now,  in 
this  case  it  does  not  appear  distinctly  whether  the  plaintiff 
protested  or  not.  It  was  a  question  of  fact  whether  she  did 
or  not ;  a  question  for  the  jury,  under  all  the  circumstances. 
But  the  court  took  that  question  away  from  the  jury.  I  in- 
cline to  think  this  was  error  as  to  this  point.  Acquiescence 
is  clearly  a  question  of  fact.  Thomas  v.  England,  71  Cal.  456, 
12  Pac.  491.  It  is  true  that  enjoyment  of  the  right  for  the 
period  prescribed  establishes  that  right  as  a  conclusion  of 
law;  but  whether,  under  all  the  circumstances  of  the  case,  it 
could  be  inferred  that  the  plaintiff,  from  silence,  acquiesced  in 
such  right,  it  seems  to  me  was  likely  one  proper  to  be  left  to 
the  jury.  But  there  is  another  view  which  is  stronger  with 
me  to  show  error  in  withdrawing  the  case  from  the  jury.  It 
is  this:  Suppose  we  were  to  say  that  it  is  such  a  case  as  pre- 
scription would  apply  to.  Still  prescription,  like  limitation, 
has  its  period,  and  must  have  a  point  of  commencement  in 
time.  In  this  case  that  point  of  commencement  is  not,  as 
claimed,  the  date  of  the  erection  of  the  bridge.  That  erection 
only  and  simply  would  not  start  time  running  to  establish 
prescription.  The  company  had  a  perfect  right  to  build  the 
bridge.  The  plaintiff  could  not  either  sue  or  protest  for  that 
only,  but  only  for  damage  consequent  upon  such  erection, 
occurring  some  time  thereafter;  that  is,  when  the  water 
washed  some  portion  of  her  lot  away.  It  is  well  settled  that 
the  following  extract  from  Jones,  Easem.  §  16;,  states  the 
true  law:  "A  right  of  action  must  have  arisen  for  the  adverse 
user  to  constitute  a  right  by  prescription.  There  must  have 
been  such  an  invasion  of  the  rights  of  the  party  against 
whom  the  right  is  claimed  that  he  would  have  a  cause  of  action 
against  the  intruder. ' '  Smith  v.  Russ,  84  Am.  Dec.  739; 
Turner  v.  Hart  (Mich.)  38  N.  W.  890,  15  Am.  St.  Rep.  243; 
Wood,  Nuis.  §  719;  Klein  v.  Gehrung,  78  Am.  Dec.  565. 
Therefore  the  question  is  important,  in  determining  whether 
a  right  exists  in  the  company  to  maintain  these  abutments 
and  piers,  and  by  them  to  change  the  current  of  the  stream 
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to  the  injury  of  the  plaintiff's  lot,  when  did  the  first  appreci- 
able damage,  if  any,  to  the  plaintiff's  lot  from  that  bridge 
occur?  From  that  point  of  time  prescription  commenced  to 
run.  When  that  first  damage  occurred  is  a  question  of  fact- 
Whether  10  years  elapsed  from  it  is  a  question  of  fact.  There 
was  a  great  deal  of  evidence  before  the  jury  bearing  on  that 
crucial  point,  crucial  for  the  solution  of  this  point.  The 
plaintiff  claimed  it  was  later  in  date  than  did  the  defendant 
The  court  took  the  solution  of  that  question  away  from  the 
jury,  and  therein  erred.  If,  in  fact,  that  bridge  did  change 
the  natural  course  of  the  current  of  Coal  river,  and  thereby 
injure  the  plaintiff's  lot;  if  that,  and  not  the  natural  flow,  did 
the  injury, — then  that  injury  is  one  consequential  from  the 
building  of  the  bridge,  and  dates  from  the  first  injury  or 
damage,  not  from  the  building  of  the  bridge.  2  Wood,  Nuis. 
§  708,  says:  "There  is  a  distinction  between  a  prescriptive 
right  to  do  some  act  upon  one's  own  premises  that  operates 
injuriously  to  another  and  a  right  to  do  some  act  upon  another's 
premises.  In  the  latter  case,  each  act  of  user,  before  the 
user  ripens  into  a  right,  is  a  trespass,  for  which  an  action  may 
be  maintained  at  any  time;  while  in  the  former  no  action 
can  be  maintained  until  some  right  has  been  invaded.  In  the 
one  case  there  is  an  actual  invasion  of  the  property  itself, 
while  in  the  other  there  is  a  mere  invasion  of  some  right." 
In  the  one  case  the  mere  exercise  of  the  right — like  a  right 
of  way  over  another's  land,  or  a  backing  of  water  bv  a  dam — 
is  at  once  the  commencement  of  the  right ;  but  in  the  other 
case — like  the  case  in  hand,  where  the  injury  is  a  mere  conse- 
quence, not  occurring  eo  instante — it  is  otherwise.  That 
bridge  may  have  been  causing  the  injury  for  a  period  suffi- 
cient to  raise  a  prescription,  but  whether  it  had  or  not  was  a 
question  for  the  jury.  All  questions  of  fact  are  left  untouched 
by  this  decision.  It  is  because  the  court  took  the  material 
questions  from  the  jury  that  we  reverse  the  judgment.  There 
was  enough  evidence  bearing  upon  those  Questions  before  the 
jury  to  call  for  the  case  being  tried  by  a  jury.  See  Ketterman 
v.  Railway  Co.  (W.  Va.)  37  S.  E.  683.  Judgment  reversed, 
verdict  set  aside,  and  new  trial  granted. 


Hertert,  Treasurer,  v  Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Iowa ,  May  28, 190/.) 

[86  N.  W.  Rep.  266.] 

Taxation — Grain  Elevators — Local  Assessment — Statute.* — Under  Code 
1873,  §  808,  providing  that  real  estate  belonging-  to  any  railway  com- 
pany, not  exclusively  used  in  the  operation  of  its  road,  shall  be  subject 
to  local  assessment  and  taxation,  grain  elevators  belonging  to  a  railway 
company,  situated  on  its  land,  contiguous  to  its  tracks,  but  leased  to  and 

*See  generally,  7  Rap.  &  Mack's  Dig.  916  et  seq.;  23  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  170  et  seq. 
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operated  by  tenants  paying  a  nominal  rent,  who  buy  grain  for  ship- 
ment over  the  road,  if  used  exclusively  in  storing  or  taking  in  grain  for 
shipment  over  such  road,  are  not  subject  to  local  assessment. 

Appeal — Review. — It  appearing  that  the  tenants  used  the  warehouse 
for  the  storage  of  grain  for  hire,  and  ground  feed  therein,  though 
whether  for  local  sale  or  for  hire  not  appearing,  a  finding  by  the  trial 
court  that  such  elevators  were  not  used  exclusively  for  shipping  grain 
over  its  road,  and  were  subject  to  taxation  under  Code  1873,  §  808,  will 
not  be  disturbed. 

Appeal  from  district  court,  Shelby  county;  Walter  I. 
Smith,  Judge. 

During  the  years  1893,  1894,  1895,  and  1896,  the  defendant 
owned  grain  elevators  located  at  the  towns  of  Portsmouth  and 
Panama,  in  Shelby  county.  These  elevators  were  situated 
on  the  defendant's  land,  contiguous  to  its  railway  tracks,  and 
were  leased  to  and  operated  by  tenants,  who  paid  nominal 
rent  therefor,  and  bought  grain  for  shipment  over  defendant's 
road.  These  elevators  were  taxed  locally  for  the  years  men- 
tioned, and  this  action  is  to  recover  the  tax  so  levied.  Trial 
to  the  court,  and  iudgment  for  the  plaintiff.  The  defendant 
appeals.     Affirmed. 

J.  C.  Cook,  for  appellant. 
Thos.  H.  Smith,  for  appellee. 

SHERWIN,  J.  The  .statute  governing  the  assessment  of 
railway  property,  so  far  as  it  is  material  to  the  question  before 
us,  is  found  in  section  808  and  810  of  the  Code  of  1873,  which 
sections  are  as  follows: 

"Sec.  808.  Lands,  lots,  and  other  real  estate  belonging  to  any 
railway  company,  not  exclusively  used  in  the  operation  of 
the  several  roads,  »  *  *  shall  be  subject  to  assessment 
and  taxation  on  the  same  basis  as  the  property  of  individuals 
in  the  several  counties  where  situated." 

"Sec.  810.  All  railway  property  not  specified  in  section  808 
of  this  chapter,  shall  be  taxed  upon  the  assessment  made  by 
the  executive  council.     *    *    *" 

It  is  conceded  by  counsel  on  both  sides  that  the  con- 
trolling question  here  is  as  to  the  use  of  the  elevators  in 
question.  It  is  not  seriously  contended  by  the  appellee  that 
an  elevator  used  for  the  purpose  of  handling  grain  and  other 
products  for  the  purpose  of  shipment  over  a  line  of  railroad 
may  not  be  necessary  and  proper  "in  the  operation  of  the 
road."  Indeed,  it  could  hardly  be  said  that  the  operation  of 
a  railroad  did  not  include  the  necessary  facilities  for  handling 
grain  and  other  articles  presented  for  shipment,  and  a  grain 
elevator  and  freight  warehouse  are  as  essential  for  that  pur- 
pose as  are  passenger  stations  and  ticket  and  telegraph 
offices.  It  is  so  held  in  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Crawford  Co.  Sup'rs,  48  Wis.  666,  5  N.  W.  3;  Chicago,  St.  P., 
M.  &  O.  R.  Co.  v.  Bayfield  Co.  (Wis.)  58  N.  W.  445;  Detroit 
Union  R.  Depot  &  Station  Co.  v.  City  of  Detroit  (Mich.)  so 
N.   W.   302.     In  Milwaukee  &  St.   P.    Ry.   Co.  v.  City  of  Mil- 
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waukee,  34  Wis.  271,  it  is  said:  "It  is  the  duty  of  the  plain- 
tiff to  furnish  all  necessary  structures  in  which  to  receive 
freight  for  shipment  over  its  lines,  and  into  which  to  unload 
freight  from  its  cars  for  delivery  to  the  owner,  consignee, 
or  connecting  carrier.  Tl^is  is  a  public  obligation  imposed 
upon  it  as  a  common  carrier/ *  In  Chicago,  M.  &  St.  P.  Ry. 
Co.  v.  Crawford  Co.  Sup'rs,  and  in  Chicago,  St.  P.,  M.  &  O. 
R.  Co.  v.  Bayfield  Co.,  supra,  it  was  held  that  it  made  no 
difference  whether  the  property  was  operated  by  employees 
of  the  company  or  by  tenants.  Nor  can  we  conceive  how 
this  should  make  any  difference.  If  it  is  to  the  greater 
advantage  of  the  railway  company  to  partially  operate  its 
road  by  inducing  third  parties  to  buy  and  ship  grain  over 
its  line,  it  certainly  should  be  permitted  to  do  so.  We  reach 
the  conclusion,  then,  that,  if  the  elevators  in  question  were 
exclusively  used  in  storing  or  taking  in  grain  for  shipment 
over  the  defendant's  road,  they  were  not  subject  to  local  as- 
sessments, but  were  for  assessment  by  the  executive  council, 
under  section  810. 

The  remaining  inquiry  is  whether  the  elevators  were  in  fact 
exclusively  used  in  the  operation  of  the  defendant's  road. 
While  the  tenants  paid  only  a  nominal  rent  therefor,  they  used 
them,  without  restriction,  for  any  purpose  they  saw  fit. 
It  is  shown  that  they  used  them  as  warehouses  for  the  storage 
of  grain  for  hire,  and  that  they  ground  feed  therein,  but 
whether  for  local  sale  or  for  hire  does  not  appear.  The  trial 
court  evidently  found  from  this  evidence  that  the  elevators 
were  not  used,  as  claimed  by  the  defendant,  exclusively  for 
shipping  grain  over  its  road.  This  finding  has  the  force  of  a 
verdict  of  a  jury,  and,  being  supported  by  substantial  evi- 
dence, must  be  sustained.  The  judgment  is  therefore 
affirmed.  

Boston  &  M.  R.  R.  v.  Hurd. 

(Circuit  Court  of  Appeals,  First  Circuit,  April  *j,  1901.) 

[108  Fed.  Rep.  116.] 

Federal  Courts — Jurisdiction — Diverse  Citizenship. — In  so  far  as 
diverse  citizenship  was  concerned,  an  action  by  a  citizen  of  Massachu- 
setts was  properly  brought  in  the  circuit  court  for  the  New  Hampshire 
•district  for  the  death  of  a  resident  of  the  former  state  against  a  railroad 
company  incorporated  by  the  concurrent  action  of  several  states,  includ- 
ing those  named. 

Death  Caused  by  Negligence— Statute  Authorizing  Recovery— Penal 
or  Remedial— Suing  Thereon  in  Foreign  Courts.*— Pub.  St.  Mass.  1882, 
c.  112,  §  212,  punishes  railroad  corporations  by  fine  of  from  $500  to 
$5,000  for  negligence  causing*  death,  to  be  recovered  by  indictment  for 
the  benefit  of  the  widow  and  children  and  next  of  kin  of  decedent.  It 
does  not,  however,  expressly  provide  how  the  punishment  shall  be 
determined  between  the  two  extremes.  It  further  provides  that  they 
shall  also  be  equally  liable  in  damages,  assessed  with  reference  to  the 

♦Nicholas  v.  Burlington,  etc.,  Ry.  Co.  (Minn.),  16  Am.  &  Eng.  K.  Cas., 
N.  S.,  341,  and.  foot-note. 
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degree  of  culpability,  to  be  recovered  in  an  action  of  tort  by  the  dece- 
dent's executor  or  administrator  for  the  use  of  the  same  persons  speci- 
fied in  -case  of  indictment,  but  that  only  one  remedy  is  to  be  available 
for  the  same  cause.  Held,  that  the  statute,  while  in  form  penal,  was 
not  strictly  so,  and  the  civil  remedy  in  the  alternative  must  be  regarded 
as  remedial  in  an  international  sense,  authorizing  action  to  be  brought 
thereunder  in  the  federal  courts  or  the  courts  of  another  state. 

Action  for  Personal  Injury — Contributory  Negligence. — Contributory 
negligence  is  no  defense  under  the  statute  unless  it  was  the  true  cause 
of  the  injury  complained  of. 

Common  Carriers — Statute  Authorizing  Actions  for  Deaths  of  Pas- 
sengers— Application  to  Railroads. — Special  provision  being  made  by 
Pub.  St.  Mass.  1882,  c.  112,  §  212,  for  actions  against  railroads  as  com- 
mon carriers  for  negligence  resulting  in  the  death  of  passengers  or 
employees,  section  6,  c.  73,  providing  for  actions  against  common  car- 
riers in  general  for  the  deaths  of  passengers  does  not  apply  to  railroad 
companies,  and  should  be  interpreted  as  though  reading  "common  car- 
riers other  than  those  especially  provided  for." 

Action  by  Administrator— Capacity  to  Sue — Evidence— Decree  Grant- 
ing Administration — Conclusiveness. — Plaintiff,  a  New  Hampshire 
administrator  of  the  estate  of  a  person  who  resided  in  Massachusetts  at 
her  decease,  brought  suit  in  the  circuit  court  for  the  district  of  New 
Hampshire  against  a  railroad  corporation  incorporated  by  concurrent 
legislation  of  New  Hampshire  and  Massachusetts,  containing  a  count 
laid  at  common  law,  which  was  afterwards  amended,  by  the  consent  of 
the  circuit  court,  so  as  to  rest  on  Pub.  St.  Mass.  1882,  c.  112,  §  212. 
Defendant  objected  to  the  plaintiff's  capacity  as  administrator  on  the 
ground  that  the  intestate  left  no  estate,  and  that,  therefore,  in  view  of 
the  New  Hampshire  statutes  limiting  the  jurisdiction  for  granting 
administration  to  a  probate  judge  for  some  county  in  which  the  deceased 
had  estate,  the  probate  was  void.  The  only  thing  on  this  point  which 
appeared  in  the  record  was  that  the  plaintiff  testified,  in  answer  to 
question  by  the  defendant,  that  the  intestate's  estate  was  an  "unsettled 
claim"  against  the  defendant,  and  that  he  did  not  think  she  had  any 
other  estate  in  New  Hampshire.  Held^  first,  that  that  was  insufficient  to 
support  the  claim  of  the  defendant,  because,  even  if  the  administration 
could  be  attacked  collaterally,  the  proofs  on  that  point  should  be  full 
and  exact,  covering  every  ground  on  which  the  probate  jurisdiction 
could  be  sustained  beyond  reasonable  cavil ;  second,  that,  as,  apparently, 
there  was  a  bona  fide  assertion  of  such  an  "unsettled  claim,"  that  was 
sufficient  assertion  of  an  estate  to  establish  prima  facte  probate  juris- 
diction, and  to  put  the  defendant  corporation  on  a  trial  of  the  merits 
without  permitting  it  to  try  out  the  question  of  its  liability  for  the  pur- 
pose of  demonstrating  that  the  administration  was  void. 

Same — Assets. — It  was  also  held  that,  inasmuch  as  the  record  does 
not  show  that  the  habitat  of  the  defendant  corporation  is  limited  to  any 
particular  county  in  New  Hampshire,  it  cannot  be  maintained  that  a 
claim  against  it  in  behalf  of  a  nonresident  is  not  assets  within  the 
county  where  the  administration  was  granted. 

Action  against  Railroad — Wrongful  Death — Pleading — Amendment — 
Departure— New  Cause  of  Action — Limitations. — The  declaration  in  an 
action  by  an  administrator  in  the  New  Hampshire  circuit  court  stated  a 
cause  of  action  against  a  railroad  company  at  common  law  for  injuries 
to  plaintiff's  intestate,  coupled,  possibly,  in  view  of  the  allegation  of 
death,  with  some  thought  of  the  supplementary  damages  given  by  the 
New  Hampshire  statutes.  By  an  amendment  thereof  it  declared  under 
Pub.  St.  Mass.  c.  112,  §  212,  specially  authorizing  actions  against  rail- 
roads for  wrongful  death,  and  limiting  actions  thereunder  to  one  year 
from  the  time  of  the  injury.  Held,  that  the  amendment  was  a  change 
of  the  ground  of  action,  constituting  a  departure,  and  that  inasmuch  as 
the  one-year  limitation  which  followed  the  remedy  under  the  Massachu- 
setts statute  had  expired  when  the  amendment  was  offered,  the  action 
was  barred.  Railway  Co.  v.  Wyler,  15  Sup.  Ct.  877,  158  U.  S.  285,  39  L. 
Ed.  983,  applied. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Hampshire. 

John   S.   H.    Frink    (Edgar  J.    Rich,   on  the    brief),    for 
plaintiff  in  error. 
Edward  H.  Savary,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  suit  was  brought  in  the 
circuit  court  for  the  district  of  New  Hampshire  by  the 
administrator  of  Alice  M.  Hurd,  who  was  a  passenger  of 
the  Boston  &  Maine  Railroad,  and  was  killed  in  Massachusetts 
by  one  of  its  locomotives  while  crossing  its  track,  making 
connection  from  one  train  to  another.  At  the  time  of  her 
death  she  was  a  resident  of  Massachusetts.  The  plaintiff 
below  recovered  a  verdict  and  a  judgment  thereon.  The 
declaration  alleged  that  she  was  "thrown,  injured,  suffered 
excruciating  agony,  and  lost  her  life  while  such  passenger,"  all 
by  reason  of  the  negligence  of  the  defendant  corporation. 
Administration  was  obtained  in  New  Hampshire.  The  plain- 
tiff in  error  was  incorporated  by  concurrent  action  of  several 
states,  including  Massachusetts  and  New  Hampshire,  and  is 
of  the  class  of  corporations  described  in  Nashua  &  L.  R. 
Corp.  v.  Boston  &  L.  R.  Corp.,  136  U.  S.  356,  10  Sup.  Ct 
1004,  34  L.  Ed.  363,  and  in  Smith  v.  Railroad  Co.  (C.  C.) 
96  Fed.  504.  The  plaintiff  below  is  a  citizen  of  Massa- 
chusetts, so  that,  so  far  as  the  mere  matter  of  diverse  citizen- 
ship is  concerned,  the  suit  was  properly  brought  in  the  district 
of  New  Hampshire.  The  propositions  submitted  to  us  by 
the  plaintiff  in  error  in  this  behalf  have  been  so  fully  deter- 
mined as  to  need  no  further  discussion. 

A  number  of  minor  questions  were  raised  by  the  plaintiff  in 
error  at  the  trial,  but  none  of  them  have  been  submitted  to 
us  in  such  form  as  require  our  attention.  The  suit  was,  by 
amendment,  left  to  rest  on  a  statute  of  Massachusetts,  and  the 
substantial  questions  which  have  been  argued  before  us 
are:  Whether  that  statute  is  not  strictly  penal,  so  that  the 
proceedings  which  it  authorizes  cannot  be  taken  in  the  fed- 
eral courts,  or  in  courts  of  foreign  states :  whether  the  adminis- 
tration granted  in  New  Hampshire  was  valid,  and  whether, 
under  the  local  laws  of  New  Hampshire,  the  question  of  its 
validity  can  be  raised  collaterally ;  whether  the  deceased  was 
guilty  of  negligence,  and.  if  so,  whether  that  negligence  is  a 
valid  defense ;  and,  finally,  whether  the  case  is  barred  by  the 
limitation  contained  in  the  statute  of  Massachusetts  on  which 
it  finally  rested.  We  are  compelled  to  direct  that  the  verdict 
be  set  aside,  and  the  judgment  of  the  court  below  reversed, 
by  reason  of  our  answer  to  the  last  question;  but.  as  it  is 
impossible  to  foresee  what  phases  the  case  may  assume  in 
the  future,  we  deem  it  advisable  to  express  our  views  on  the 
other  questions  which  we  have  stated. 

The  most  important  one  we  have  to  deal  with  is  whether 
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the  Massachusetts  statute  is  strictly  penal.  It  is  not  sufficient 
that  it  is  in  the  nature  of  a  penal  statute.  The  distinction 
between  a  statute  strictly  penal,  or  qui  tam,  and  one  in  the 
nature  of  a  penal  statute,  is  pointed  out  in  Huntington  v. 
Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123. 
The  proper  test  is  that,  if  it  is  strictly  penal,  the  remedy  is 
subject  to  the  control  of  the  executive  of  the  state  by  which 
the  proceeding  was  authorized,  and  it  may  be  at  any  time, 
either  before  or  after  judgment,  annulled  by  a  pardon.  That 
its  essential  nature  in  this  respect  is  not  changed  by  a  judg- 
ment was  determined  in  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265,  8  Sup.  Ct.  1370,  32  L.  Ed.  239. 

The  statutory  remedy  on  which  this  suit  relies  is  found  in 
Pub.  St.  Mass.  1882,  c.  112,  §212.  The  section  is  divisible 
into  two  parts,  the  first  of  which  provides  that  the  corpora- 
tion shall  be  punished  by  fine.  It  fixes  a  maximum  and  mini- 
mum penalty,  without  any  guide  for  determining  where  the 
fine  shall  rest  between  the  extremes.  It  is  to  be  recovered  by 
indictment,  and  prosecuted  within  one  year  from  the  time 
of  the  injury.  Being  by  indictment,  there  is  no  occasion  to 
indicate  in  the  statute  by  what  rule  the  court  shall  be  guided 
in  determining  the  amount  of  the  fine  as  between  the  ex- 
tremes named.  In  this  respect,  the  court  is  left,  as  in  ordi- 
nary proceedings  where  a  maximum  and  minimum  fine  is 
created  by  statute,  to  determine  its  amount  by  the  degree  of 
criminality.  This  is  peculiarly  appropriate  to  a  statute 
strictly  penal,  because  the  question  of  the  extent  of  a  fine 
or  other  punishment  is  properly  governed  by  local  con- 
siderations, acting  upon  judicial  discretion,  thus  imposing 
a  duty  which  a  foreign  court  cannot  well  perform.  The 
statute  further  provides  that  the  fine  shall  be  paid  to  the  ex- 
ecutor for  the  use  of  the  widow  and  child,  or,  if  no  widow  or 
child,  to  the  next  of  kin.  This,  and  all  the  other  peculiarities 
to  which  we  have  referred,  are  indicia  of  a  strictly  penal 
statute,  because,  while  the  next  of  kin  may  possibly  have  an 
interest  in  the  life  of  the  person  deceased,  yet  they  do  not 
necessarily,  and  the  statute  admits  no  inquiry  whether  or  not 
they  may  have  any. 

It  is  settled  that  the  mere  fact  that  the  proceeding  is  by 
indictment  does  not  necessarily  determine  its  intrinsic  pur- 
pose; yet.  if  the  statute  stopped  there,  it  would  seem  impossi- 
ble that  there  could  be  any  proceedings  in  any  other  state 
than  that  where  it  was  enacted.  When  a  state  sees  fit  to 
interpose  its  grand  iury,  and  makes  that  an  essential  part  of 
the  proceeding,  it  is  difficult  to  perceive  how  any  other  state 
could  substitute  other  process  therefor.  In  the  case  on  which 
subsequent  cases  have  been  built  up,  Dennick  v.  Railroad 
Co.,  103  U.  S.  11,  26  L.  Ed.  439,  which  held  that  an  adminis- 
trator appointed  under  the  laws  of  New  York  might  bring 
an  action  for  death  arising  under  the  statutes  of  New  Jersey, 
the  court  was  careful  to  rely  on  the  fact  that  the  right  of 
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action  was  not  limited  by  the  statutes  of  New  Jersey  to  the 
personal  representatives  of  the  deceased  appointed  in  that 
state;  but  this  rule  is  not  broad  enough  to  reach  a  case  where 
an  indictment  is  required.  In  Stewart  v.  Railroad  Co..  168 
U.  S.  445,  18  Sup.  Ct.  105,  42  L.  Ed.  537,  it  was  held  that  an 
action  might  be  brought  in  the  District  of  Columbia  by 
an  administrator  there  appointed,  the  action  being  based  on  a 
statute  of  Maryland  giving  damages  arising  out  of  a  death, 
although  the  statute  directed  that  suit  should  be  brought  in 
the  name  of  the  state.  The  statute,  however,  gave  an  action 
strictly  Civil,  and  for  damages  suffered  by  the  relatives  for 
whose  benefit  the  suit  was  to  be  brought ;  and  the  supreme 
court  held  that,  as  the  state  was  only  a  nominal  party,  the 
question  of  who  should  be  plaintiff  was  not  a  substantial  one. 
The  opinion,  however,  reaffirmed  the  rule  stated  in  Pollard  v. 
Bailey,  20  Wall.  520,  22  L.  Ed.  376,  and  in  Bank  v.  Francklyn, 
120  U.  S.  747,  7  Sup.  Ct.  757,  30  L.  Ed.  825,  that,  where  a 
statutory  remedy  is  given,  and  the  suit  is  brought  in  another 
state  than  that  which  enacted  the  statute,  all  its  substantial 
terms  must  be  obeyed. 

It  is  not  necessary  to  go  back  in  the  legislation  of  Mass- 
achusetts to  the  origin  of  the  first  portion  of  section  212, 
c.  112,  of  the  Public  Statutes,  to  which  we  have  referred.  It 
was  re-enacted  in  Acts  1881,  c.  199,  from  Acts  1874,  c.  372, 
§  163.  The  civil  remedy,  which  appears  in  the  latter  portion 
of  section  212,  is  first  found  in  sections  1  and  6  of  chapter  199 
of  the  Acts  of  1 88 1,  so  that  the  remedy  by  indictment  pre- 
ceded the  remedy  by  civil  action.  Not  only,  however,  does 
the  latter  portion  of  section  212  confine  the  party  prosecuting 
to  elect  between  an  indictment  and  a  civil  action,  but  in 
Littlejohn  v.  Railroad  Co.,  148  Mass.  478.  482,  20  N.  E.  103, 
2  L.  R.  A.  502,  it  was  held  that  the  civil  action  is  merely  a 
substitute  for  the  indictment.  The  various  re-enactments 
contain  no  substantial  changes.  The  act  of  1874  bv  implica- 
tion provided  that  the  indictment  would  lie,  although  the  pas- 
senger deceased  was  not  using:  due  diligence.  So.  also,  did 
section  1  of  the  act  of  1881,  giving  a  civil  remedy.  This  was 
not  in  terms  repeated  in  the  latter  portion  of  section  212  of 
chapter  112  of  the  Public  Statutes,  but  undoubtedly  what 
appears  on  this  point  in  its  first  part  is  intended  to  cover  the 
whole  section.  Although  the  act  of  1881  afforded  a  civil 
action,  it  was  in  all  other  respects  on  all  fours  with  the  pro- 
ceeding by  indictment.  To  emphasize  that  fact,  it  provided 
that  the  damages  should  be  assessed  with  reference  to  the 
degree  of  culpability  of  the  corporation,  which,  of  course,  was 
not  necessary  in  those  portions  of  the  various  statutes  which 
related  to  an  indictment.  Therefore  it  would  seem  that,  if 
one  part  of  section  212  is  strictly  penal  in  its  purpose,  the 
other  must  be. 

On  the  other  hand,  in  Stewart  v.  Railroad  Co.,  188  U.  S. 
445,  18  Sup.  Ct.  105,  42  L.  Ed.  537,  to  which  we  have  already 
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referred,  it  was  held  that  a  suit  which  the  statutes  of  Mary- 
land authorized  to  be  brought,  although  in  the  name  of  the 
state,  was  not  penal  in  the  international  sense.  The  statute, 
however,  as  we  have  said,  limited  the  remedy  to  the  damages 
suffered.  Brady  v.  Daly,  17  s  U.  S.  148,  20  Sup.  Ct.  642,  44 
L.  Ed.  109,  was  an  action  brought  for  an  infringement  of  an 
operatic  composition,  in  which  it  was  held  that  the  statutory 
amount  is  Hot  strictly  penal.  At  page  157,  175  U.  S.,  page 
65,  20  Sup.  Ct.,  and  page  113,  44  L.  Ed.  the  opinion  observes 
that,  although  punishment  of  the  infringer  may  be  the  result 
of  the  statute,  yet  that  was  not  its  chief  purpose,  and  that  the 
minimum  named  in  the  statute  was  fixed  because  of  the  in- 
herent difficulty  of  proving  by  satisfactory  evidence  the 
damages  actually  sustained.  Also,  in  Railway  Co.  v.  Humes, 
115  U.  S.  512,  6  Sup.  Ct.  110,  29  L.  Ed.  463,  where  the  statute 
gave  a  person  injured  by  the  omission  of  a  railroad  corpora- 
tion to  erect  fences  double  the  amount  of  damages  occasioned 
thereby,  the  court,  at  page  522,  115  U.  S.,  page  113,  6  Sup. 
Ct. ,  and  page  466,  29  L.  Ed. ,  observes  that  the  legislature  may 
iustly  award  something  beyond  compensation  by  the  way  of 
punishment,  and  for  that  purpose  may  either  fix  the  amount 
or  prescribe  the  limits  within  which  the  jury  may  exercise 
their  discretion.  These  observations  in  each  of  these  cases 
are  in  entire  harmony  with  the  decisions  of  the  supreme  court 
awarding  punitive  damages  in  civil  suits,  and  they  do  not  go 
beyond  the  theory  of  those  decisions.  In  Huntington  v. 
Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123,  already 
cited,  this  topic  was  considered  fully,  and  the  result  was  a 
liberal  rule  in  favor  of  holding  statutes  which  may  be  penal  in 
form  to  be  substantially  remedial.  Numerous  examples  are 
given,  commencing  at  page  667,  146  U.  S.,  page  227,  13  Sup. 
Ct.,  and  page  11 27,  36  L.  Ed.  At  the  foot  of  page  673,  146 
U.  S.,  and  on  page  230.  13  Sup.  Ct,  and  page  mo,  36  L.  Ed., 
the  opinion  says  that  whether  statutes,  in  some  aspects  penal, 
are  penal  in  the  international  sense,  depends  on  the  question 
whether  their  purpose  is  to  punish  an  offense  against  public 
justice  or  to  afford  a  private  remedy  to  the  person  injured 
by  the  wrongful  act.  As  it  is  quite  apparent  that  the  main 
purpose  of  the  Massachusetts  statute  under  discussion  is 
compensation,  although,  for  the  reasons  which  we  have 
pointed  out,  in  form  and  in  other  respects  penal,  it  must  be 
said  that  the  liberal  rules  of  the  supreme  court  to  which  we 
have  referred  would  not  prevent  our  holding  it  remedial  in  an 
international  sense,  and,  in  fact,  they  favor  our  doing  so. 

Coming  now  to  the  local  decisions:  Judge  Carpenter,  in 
Lyman  v.  Railroad  Co.  (C.  C.)  70  Fed.  409,  held  this  statute 
strictly  penal;  and  Judge  Putnam,  in  Perkins  v.  Railroad  Co. 
(C.  C.)  90  Fed.  321,  felt  himself  bound  to  follow  Judge  Car- 
penter, as  no  plain  error  appeared  in  his  decision,  and  as  the 
same  was  not  inconsistent  with  any  subsequent  decision  of 
the  supreme  court  or  the  circuit  court  of  appeals.     Perkins 
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v.  Railroad  Co.  referred  to  Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  265,  8  Sup.  Ct.  1370,  32  L.  Ed.  239,  where  it  was 
fully  determined  that  in  no  way  can  the  federal  courts  take 
jurisdiction  of  suits  of  this  character  whenever  they  are  strictly 
penal.  On  that  point  there  is  no  difficulty.  But  there  seems 
to  be  no  authoritative  decision  which  holds  that  both  branches 
of  the  statute  are  strictly  penal.  The  matter  has  not  been 
directly  decided  by  the  supreme  judicial  court  of  Mass- 
achusetts, and  its  opinions  on  that  topic  use  varying  ex- 
pressions. Com.  v.  Boston  &  A.  R.  Co.,  121  Mass.  36,  37, 
states  that  the  leading  object  of  such  statutes  is  to  secure 
some  pecuniary  provision  for  those  who  may  be  dependent 
on  the  deceased,  and,  while  penal  in  form,  they  are  largely 
remedial  in  character.  Com.  v.  Boston  &  L.  R.  Corp., 
134  Mass.  211,  213,  observes  on  the  fact  that  the  amount  to 
be  awarded  under  the  statute  of  1874  is  greater  or  smaller 
according  to  the  degree  of  blame  attached  to  the  corporation, 
and  not  according  to  the  loss  sustained  by  the  widow  and 
heirs  of  the  deceased.  Nevertheless,  at  page  214,  it  is  said 
that  the  proceeding,  though  in  the  name  of  the  state,  is  held 
to  be  substantially  a  civil  one  to  recover  damages,  and  to  be 
governed  by  the  same  rules,  so  far  as  practicable,  as  civil 
actions,  and  the  court  cites  State  v.  Manchester  &  L.  R.  Co., 
;2  N.  H.  528,  as  sustaining  that  proposition.  In  Littlejohn  v. 
Railroad  Co.,  already  cited,  the  court,  at  page  482,  148  Mass., 
and  page  104,  20  N.  E.,  states  that  the  action  under  the 
statute  is  "  penal  in  its  character* ';  and  lastly,  in  Doyle  v. 
Fitchburg  R.  Co.,  162  Mass.  66,  71,  37  N.  E.  770,  the  court 
again  says  that  the  amount  awarded  by  the  statute  is  "in  sub- 
stance a  penalty,  given  to  the  widow  and  child  and  next  of  kin, 
instead  of  to  the  commonwealth. ' '  It  decides  that  the  right 
of  proceeding  cannot  be  released  in  advance  by  the  intestate; 
but  whether  by  this  it  is  intended  to  say  that  it  cannot  be 
released  because  it  is  a  criminal  proceeding,  or  because  the 
intestate  cannot  affect  the  rights  of  the  widow  and  relatives, 
is  not  positively  clear.  Certainly  the  expressions  of  this  court 
are  not  so  much  that  the  statute  is  strictly  penal  as  that  the 
amount  awarded  is  "in  substance  a  penalty/'  which  is  a 
qualified  expression. 

Coming  now  to  State  v.  Manchester  &  L.  R.  Co.,  52  N.  H. 
528,  cited  by  the  supreme  judicial  court  of  Massachusetts,  we 
find  a  statute  framed  in  substantially  the  same  manner  as  the 
Massachusetts  act  of  1874.  It  is  given  at  page  547.  The  only 
difference  is  that  it  does  not  contain  any  implication  with 
reference  to  the  exercise  of  diligence  on  the  part  of  the  pas- 
senger. It  says  nothing  about  damages  suffered  by  the  widow 
and  children,  or  the  heirs,  and  imposes  a  fine  within  certain 
limits.  In  no  particular,  except  that  of  diligence  on  the  part 
of  the  passenger,  is  there  any  distinction  between  the  two 
statutes.  The  court,  at  page  548,  speaking  of  statutes  of  this 
class,  cites  a  decision  of  the  supreme  judicial  court  of  Maine 
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to  the  effect  that  their  whole  object  is  to  obviate  the  common- 
law  doctrine  in  reference  to  human  life,  and  to  enable  the 
family  of  the  deceased  to  recover  damages.  At  page  549  it 
remarks  as  follows : 

"But  in  all  these  different  forms  of  proceeding  the  same  end 
is  to  be  attained,  and  substantially  the  same  rules  are  to  be 
applied,  as  though  they  were  civil  actions  for  damages." 

There  can  be  no  question  that  the  court  regards  statutes  of 
this  class  as  remedial,  notwithstanding  their  form,  and  even 
when  the  proceeding  must  be  by  indictment.  The  effect  of 
the  weight  which  the  supreme  judicial  court  of  Massachusetts 
gave  this  case  by  its  method  of  referring  to  it  tends  to  a  like 
result  in  that  state.  We  may  add  that  Shear.  &  R.  Neg.  (5th 
Ed.)  §  132,  regards  the  statute  in  question  here  as  strictly 
penal.  Notwithstanding  this,  we  on  the  whole  conclude 
that  its  substantial  purpose  is  remedial.  If  it  still  stood  as 
originally  framed,  and  so  permitted  no  form  of  proceeding 
except  by  indictment,  we  might  find  difficulty  in  giving  it 
effect  except  in  the  courts  of  Massachusetts;  but  the  civil 
remedy,  given  in  the  alternative  as  we  have  shown,  is  a 
flexible  one,  and,  although  the  declaration  was  finally  based 
on  the  Massachusetts  statute,  it  leaves  this  case  within  the 
jurisdiction  of  the  United  States  circuit  court  in  the  district 
of  New  Hampshire. 

It  is  maintained  that  the  deceased  was  guilty  of  negli- 
gence ;  but  this  is  not  a  defense  unless  it  was  the  true  cause  of 
the  accident,  which  is  not  claimed  in  the  present  case.  Com. 
v.  Boston  &  L.  R.  Corp.,  134  Mass.  211,  213.  The  counsel 
assume  that  the  action  was  finally  rested  on  Pub.  St.  c.  73,  § 
6.  Pub.  St.  c.  73,  §  6,  as  well  as  chapter  112,  §  212,  is  a  re- 
enactment  from  chapter  199  of  the  Acts  of  1881.  Both  in  the 
Acts  of  1 88 1  and  in  the  Public  Statutes  special  provision  is 
made  for  railroad  corporations.  Therefore,  by  plain  rules  of 
construction,  they  are  not  included  in  the  general  language  of 
chapter  73,  and  that  should  be  interpreted  as  though  it  read 
"common  carriers  other  than  those  especially  provided  for." 
This  is  clearly  the  proper  construction ;  and  apparently  it  was 
so  held  in  Holland  v.  Railroad  Co.,  144  Mass.  425,  427,  429, 
11  N.  E.  674. 

The  plaintiff  in  error  maintains  that  the  only  basis  for  the 
jurisdiction  of  the  probate  court  in  New  Hampshire  is  that 
now  found  in  Pub.  St.  1901,  c.  182,  §  8,  which  provides  that, 
if  a  deceased  person  was  not  an  inhabitant  of  New  Hamp- 
shire, the  jurisdiction  to  grant  administration  belongs  to  the 
judge  "for  any  county  in  which  said  person  had  estate' ' ;  and 
it  further  says  that  the  deceased  left  no  estate  whatever. 
Was  the  probate  void?  Tebbets  v.  Tilton,  11  Fost.  273,  288, 
289,  apparently  holds  that,  in  New  Hampshire,  this  question 
may  be  raised  collaterally.  Ordinarily,  the  question  of  the 
capacity  of  an  executor  or  administrator  is  waived  by  plead- 
ing the  general  issue,  and  can  be  raised  only  by  a  special  plea. 
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I  Chit.  PL  (16th  Ed.)  517.  The  plaintiff  in  error,  however, 
makes  a  distinction  that  this  rule  does  not  apply  where  there 
was  no  right  of  action  in  the  deceased,  and  where  it  arose  first 
in  the  administrator  That  may  be  so,  because,  where  a  stat- 
ute creates  a  right  of  action  which  the  common  law  does  not 
recognize,  it  generally  rests  on  the  plaintiff  to  Drove  all  the 
facts  which  the  statute  requires.  However,  we  do  not  find  it 
necessary  to  determine  this  point,  because,  as  the  case  must 
go  back  for  a  new  trial,  the  plaintiff  in  error  may  then  amend 
its  pleadings  so  as  to  avoid  it. 

The  only  evidence  which  we  find  in  the  record  tending  to 
show  that  the  deceased  had  no  estate  in  New  Hampshire  is  a 
statement  in  the  bill  of  exceptions  to  the  effect  that  the 
plaintiff  below,  in  answer  to  a  question  by  the  defendant  be- 
low, replied  that  her  estate  was  an  "unsettled  claim"  against 
the  defendant  below,  and  that  he  did  not  think  she  had  any 
other  estate  in  New  Hampshire.  Very  clearly,  this  is  not  of 
the  positive  character  necessary  to  show  that  the  administra- 
tion was  void,  even  if  the  plaintiff  in  error  met  the  case  in 
all  other  respects.  In  order  to  accomplish  that,  the  proofs 
should  be  very  thorough  and  exact,  covering  every  ground  on 
which  the  probate  jurisdiction  could  be  sustained,  meeting 
every  point  beyond  reasonable  cavil.  However,  as  this  might 
be  met  on  a  new  trial,  we  think  we  should  pursue  the  matter 
further. 

It  will  be  noticed  that  the  reference  which  we  have  made 
to  the  bill  of  exceptions  on  this  point  puts  the  plaintiff  below 
in  the  position  of  asserting  that  the  deceased  had  "an 
unsettled  claim"  against  the  defendant  below.  This  is  in 
entire  harmony  with  the  theory,  which  we  must  accept,  that 
the  declaration  as  originally  drawn  set  up  a  claim  at  common 
law.  It  is  possible,  however,  though  this  we  do  not  decide, 
that  in  bringing  the  suit  the  plaintiff  below  intended  to  sup- 
port the  claim  at  common  law  by  resting  also  on  what  is  now 
found  in  Pub.  St.  N.  H.  1901,  c.  191,  §§  12,  13.  These  sec- 
tions have  taken  the  place  of  the  old  remedy  by  indictment, 
and  they  apparently  couple  the  right  of  action  which  a 
deceased  person  would  have  had,  if  he  had  lingered,  with  that 
given  by  modern  statutes  to  his  family,  in  case  of  death  ensu- 
ing, combining  the  two,  and  awarding  the  net  result  to  the 
widow  or  next  of  kin.  Under  the  circumstances,  therefore,  it  is 
plain  that  we  cannot  adjudge  the  administration  void  unless  we 
hold  that,  although  the  party  who  applied  to  a  probate  court 
for  administration  made  a  bona  fide  claim  that  there  was  an 
existing  estate,  either  at  common  law  or  at  common  law 
coupled  with  the  New  Hampshire  statute  to  which  we  have 
referred,  another  court,  when  called  on  to  try  the  merits  of 
such  a  claim,  could  nevertheless  interpose,  and,  by  a  pre- 
liminary investigation,  determine  its  invalidity  for  the  pur- 
pose of  adjudicating  that  the  administration  was  void.  A 
proposition  of  this  nature,  of  course,  defeats  itself.    It  being 


J 


Am  &  Eng  DEATH  BY  WRONGFUL  ACT  683 

RCas 

Boston  &  M.  R.  R.  v.  Hurd 

evident  that  the  plaintiff  below  maintained  that  the  deceased 
had  "an  unsettled  claim"  against  the  defendant  below,  and 
presented  his  proposition  to  that  effect  to  the  probate  court, 
and  obtained  thereupon  a  decree  from  that  court  in  his  favor, 
this  was  sufficient  to  put  the  defendant  below  on  a  trial  of 
the  merits,  without  permitting:  it  to  try  out  the  entire  ques- 
tion for  the  purpose  of  demonstrating  that  the  administration 
was  void.  Even  if  Tebbetts  v.  Tilton  goes  so  far  as  to  permit 
an  administration  to  be  declared  void  collaterally  on  plea  and 
proof,  it  certainly  cannot  be  held  to  reach  this  extraordinary 
result.  Inasmuch  as  the  Boston  &  Maine  Railroad  is  a  corpora- 
tion of  New  Hampshire,  and  the  record  does  not  show  that  its 
habitat  in  that  state  is  limited  to  any  particular  county,  it 
cannot  be  maintained  that  a  claim  against  it  in  behalf  of  a  non- 
resident was  not  assets  within  the  county  of  Rockingham,  in 
which  county  this  administration  was  granted.  It  is  enough/ 
on  this  record,  that  the  probate  court  for  the  county  of  Rock- 
ingham came  to  the  conclusion  that  there  was  "estate"  within 
that  county. 

The  plaintiff  in  error  also  maintains  that  the  action  is  barred 
by  the  one-year  limitation  found  in  Pub.  St.  Mass.  c.  112,  § 
212.  The  declaration  contained  originally  no  allegation  that 
there  was  a  widow,  or  children,  or  next  of  kin,  and,  therefore, 
no  allegation  that  the  suit  was  brought  for  their  use,  which  is 
necessary  in  one  based  on  the  Massachusetts  statute.  It  is 
a  noticeable  fact  that  the  ad  damnum  in  the  writ  is  $30,000, 
while  the  maximum  under  the  Massachusetts  statute  is  $^,ooo. 
It  is  true  that  the  declaration  alleged  that  the  deceased  lost 
her  life ;  but  it  did  not  show,  in  the  manner  required  by  proper 
rules  of  pleading,  whether  or  not  she  lingered.  It  set  out  that 
she  was  "struck,  thrown,  injured,  and  suffered  excruciating 
agony, "  which  furnished  the  basis  of  a  common-law  action 
accruing  in  her  lifetime,  and  which  survived  under  the  statutes 
of  New  Hampshire.  Therefore  the  declaration  originally  set 
out  a  cause  of  action  at  common  law,  coupled,  possibly,  in 
view  of  the  allegation  of  death,  with  some  thought  of  the 
supplementary  damages  given  by  the  New  Hampshire  statute. 
In  these  aspects  the  case  is  on  all  fours  with  Railway  Co.  v. 
Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877.  39  L.  Ed.  983. 

We  have  observed  that  the  Massachusetts  statute,  on  which 
the  suit  is  now  rested,  gives  the  right  of  action  with  a  qualified 
provision  that  it  must  be  brought  within  one  year  from  the 
time  of  the  injury.  This  is  undoubtedly  based  on  a  matter  of 
local  Dolicv,  which  justly  follows  the  statute  wherever  it  goes. 
We  must  be  careful  to  notice  that  a  limitation  of  this  kind, 
incorporated  into  a  statute  giving  a  cause  of  action  which  did 
not  exist  at  common  law,  is  substantially  unlike  a  general 
statute  of  limitations.  A  general  statute  of  limitations  must 
be  pleaded  in  defense,  and  it  can  be  replied  to  in  various  ways. 
A  limitation  in  a  statute  like  this  under  consideration  must 
be  met  by  pleadings  on  the  part  of  the  plaintiff  and  by  the 
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plaintiff's  proofs.  This  subordinate  proposition  did  not  arise 
in  Railway  Co.  v.  Wyler,  because  there  the  statutes  in 
question  of  both  states  were  general  statutes  of  limitations. 
Ordinarily  a  right  of  action  given  by  statute,  and  not  existing 
at  common  law,  is  not  within  a  statute  of  limitations.  Ang. 
Lim.  §  80.  Therefore  it  can  have  no  limitation  except  that 
which  is  contained  in  the  specific  statute  itself.  So  that  this 
right  of  action,  if  it  is  not  governed  in  New  HamDshire  by 
the  one-year  limitation,  may  be  brought  there  at  any  time  in 
the  future.  In  any  view,  one  essential  purpose  of  the  statute 
of  Massachusetts  to  which  this  case  relates,  and  of  the  policy 
which  the  statute  indicates,  would  be  defeated  unless  the  one- 
year  limitation  is  held  to  have  effect  everywhere.  Generally, 
it  may  be  said  that  the  case  in  this  particular  comes  within 
the  rule  we  have  already  referred  to,  shown  by  Pollard  v. 
Bailey,  20  Wall.  520,  22  L.  Ed.  376,  and  Bank  v.  Francklyn, 
120  U.  S.  747,  7  Sup.  Ct.  757,  30  L.  Ed.  825,  already  cited, 
that,  when  a  suit  is  brought  on  a  statute  of  a  foreign  state, 
it  is  governed  by  all  its  substantial  provisions.  It  has  been 
universally  held  that,  where  a  special  statute  of  this  character 
gives  a  remedy  with  an  expressed  limitation  in  the  statute, 
the  limitation  is  inherent  in  the  right  of  action,  and  follows 
the  remedy  wherever  there  is  an  attempt  to  obtain  it.  Some 
of  the  authorities  are  given  in  Busw.  Lim.  §  351.  Under  the 
circumstances,  Railway  Co.  v.  Wyler  governs  the  case;  and 
inasmuch  as,  at  the  time  the  amendment  was  offered,  the  one- 
year  period  had  expired,  and  the  defendant  below  clearly 
objected  and  raised  the  point,  both  by  plea  and  exception, 
the  court,  as  the  case  then  stood,  should  have  directed  a 
verdict  for  the  defendant. 

The  judgment  of  the  circuit  court  is  reversed,  the  verdict 
set  aside,  and  the  case  remanded  to  the  circuit  court  for 
further  proceedings  according  to  law ;  and  the  costs  of  appeal 
are  awarded  to  the  plaintiff  in  error. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Ryan. 

(Supreme  Court  of  Kansas,  April  6, 1901.) 
[64  Pac.  Rep.  603.] 

Death  by  Wrongful  Act— Next  of  Kin— Statute— The  phrase  "next  of 
kin,"  as  used  in  the  statute  providing  for  the  recovery  of  damages  for 
wrongfully  causing  a  death  (Civ.  Code,  §  422),  means  those  kin  who 
inherit  from  the  deceased  under  the  statute  of  descents  and  distributions. 

Same — Damages— Right  of  Recovery. — An  action  upon  the  statute 
above-mentioned  is  for  pecuniary  loss  to  those  entitled  to  the  recovery, 
and,  when  brought  in  behalf  of  the  next  of  kin  to  whose  support  the 
deceased  was  under  no  legal  obligation  to  contribute,  it  can  be  main- 
tained for  substantial  damages  only  by  proof  that  he  was  in  the  habit 
of  contributing  to  their  support  or  education,  and  might  be  reasonably 
expected  to  continue  such  habit,  or  by  proof  of  declarations,  acts,  con- 
duct, or  relevant  circumstances  reasonably  tending  to  show  an  intention 
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upon  his  part  to  make  such  contributions  of  support  or  education* 
Held,  therefore,  that  in  a  case  totally  lacking-  all  the  above  facts  and 
elements  of  reasonable  probability,  a  verdict  for  $5,000  damages  for 
the  death  cannot  be  sustained,  but  must  be  set  aside. 

Same — Same— Evidence — Admissions. — In  an  action  upon  the  above- 
mentioned  statute  brought  in  behalf  of  the  next  of  kin  of  the  deceased, 
an  admission  by  them  that  he  had  never  contributed  to  their  support  or 
been  of  any  pecuniary  assistance  to  them  is  competent  evidence  against 
the  administrator,  their  nominal  representative  in  the  suit. 

Same— Life  Tables— Judicial  Notice.*— The  courts  judicially  know 
the  standard  tables  of  life  expectancy,  and  may  allow  them  to  be  read  to 
the  jury  out  of  cyclopaedias  of  known  authenticity  and  general  use. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Chase  county ;  W.  A-  Randolph, 
Judge. 

Action  by  T.  L.  Ryan  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Littlefield,  for  plaintiff  in 
error. 

Madden  Bros.,  for  defendant  in  error. 

DOSTER,  C.  J.  This  was  an  action:  brought  by  T.  L. 
Ryan,  as  administrator  of  the  estate  of  M.  J.  McGlade, 
deceased,  in  behalf  of  the  latter's  next  of  kin,  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  to  recover 
damages  for  negligently  causing  the  death  of  said  McGlade. 
A  verdict  and  judgment  were  rendered  for  plaintiff,  to  reverse 
which  defendant  has  prosecuted  error  to  this  court. 

The  action  was  brought  upon  the  statute  which  reads  as  fol- 
lows: "When  the  death  of  one  is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action  had  he  lived 
against  the  latter  for  an  injury  for  the  same  act  or  omission. 
The  action  must  be  commenced  within  two  years.  The  dam- 
ages cannot  exceed  ten  thousand  dollars,  and  must  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any,  or 
next  of  kin,  to  be  distributed  in  the  same  manner  as  personal 
property  of  the  deceased."  The  petition  names  as  next  of 
kip  Arthur  McGlade,  a  brother,  Elizabeth  Burns,  a  sister, 
and  John  Langlois,  a  nephew,  son  of  a  deceased  sister.  It  is 
objected  that  the  latter  is  not  within  the  class  denominated 
in  the  statute  "next  of  kin,"  and  hence  that  the  action  can- 
not be  prosecuted  in  his  behalf.  Our  attention  has  not  been 
called  to  any  decisions  defining  the  phrase  "next  of  kin,"  as 
used  in  such  a  statute  as  the  one  above  quoted,  and-  therefore 
we  are  compelled  to  try  to  ascertain  its  meaning  without  the 
aid  of  precedents.     Our  judgment  is  that  it  comprehends  all 

♦As  to  the  admissibility  of  mortality  tables  in  evidence  in  action  for 
personal  injuries,  see  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  p.  435. 

For  note  on  judicial  notice  of  matters  relating  to  railways,  see  16 
Am.  &  Eng.  R.  Cas.,  N.  S.,  580  et  seq. 
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those  who  inherit  from  the  deceased  under  the  statute  of 
descents  and  distributions.  It  is  true  that  the  amount  recov- 
ered in  an  action  upon  the  statute  forms  no  part  of  the  estate 
of  the  deceased.  It  is  not  property  which  descends  from 
ancestor  to  heir.  Perry  v.  Railroad  Co.,  29  Kan.  420.  How- 
ever, as  declared  by  the  statute  in  question,  the  amount 
recovered  "inures  to  the  benefit  of  the  next  of  kin,"  and  "is 
to  be  distributed  in  the  same  manner  as  personal  property  of 
the  deceased. ' '  Ordinarilv  a  statutory  direction  as  to  the 
"manner"  of  doing  a  thing  is  not  understood  to  be  a  direction 
as  to  matters  of  substantive  right,  but  only  as  to  the  forms  of 
procedure  to  be  observed;  but  in  this  instance  we  are  con- 
strained to  think  that  the  former,  and  not  the  latter,  is  meant 
The  statute  is  dispositive  of  property  interests,  and  not  reg- 
ulative of  modes  of  practice.  There  is  nothing  about  the 
nature  of  the  act  to  be  performed — that  is,  about  the  dis- 
tribution of  the  fund  recovered — to  which  rules  of  procedure 
can  be  applied.  An  amount  of  money  is  to  be  paid  by  a  judg- 
ment debtor,  and  shared  between  several  judgment  creditors. 
There  is  nothing  for  the  one  to  do  but  pay  it,  nor  for  the  others 
to  do  but  divide  it;  There  is  absolutely  nothing  in  any  of 
the  acts  to  be  done  of  which  manner  of  legal  procedure  can 
be  predicated.  The  statute,  therefore,  is  not  a  direction  to 
distribute  according  to  certain  forms,  but  it  is  a  direction 
to  distribute  to  certain  persons.  These  persons  are  the  ones  to 
whom  the  personal  property  of  the  deceased  is  to  be  distrib- 
uted. In  the  lack  of  wife,  children,  or  parentis,  such  persons 
are  the  surviving  brothers  and  sisters,  and  the  children  of 
deceased  brothers  and  sisters.  Statute  of  Descents  and  Dis- 
tributions, §§  18,  20,  21.  Therefore  the  phrase  "next  of  kin," 
as  used  in  the  statute  in  question,  means  those  kin  to  whom 
the  personal  estate  of  the  decedent  descends.  This  view 
accords  with  such  decisions  as  have  a  bearing  upon  the  sub- 
ject. In  Pinkham  v.  Blair,  57  N.  H.  226,  242,  a  devise  to  the 
testator's  next  of  kin  was  held  to  include  not  merely  his 
surviving  brothers  and  sisters,  but  the  children  of  his  deceased 
brothers  and  sisters  as  well.  This  because  the  statute  of 
descents  of  the  state  vested  such  children  with  the  inheritable 
rights  of  their  deceased  parents.  A  statute  authorized  a 
certain  class  of  actions  to  be  brought  against  the  next  of  kin  "of 
a  deceased  person.  It  was  held  that  the  term  included  those 
to  whom  under  the  statute  of  distributions  the  personal  estate 
of  the  deceased  would  pass.  Insurance  Co.  v.  Hinman,  34 
Barb.  410.  The  court  below,  therefore,  did  not  err  in  holding 
the  nephew,  John  Langlois,  to  be  of  the  next  of  kin  of  the 
deceased. 

M.  J.  McGlade,  the  deceased,  was  a  railway  mail  clerk,  and 
had  been  such  for  10  or  11  years.  He  was  38  or  39  years  old 
at  the  time  of  his  death,  and  at  that  time  was  receiving  a 
salary  of  $1,150  per  annum.  His  health  and  habits  were 
good,  and  he  had  accumulated  as  property  a  house  and  lot  in 
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town,  worth  eight  or  nine  hundrecLdollars,  $500  in  money,  and 
had  a  life  insurance  policy  for  $6,000.  He  was  unmarried. 
His  parents  were  dead,  and  his  next  of  kin  were  the  brother, 
sister,  and  nephew  before  mentioned.  Those  people  lived  in 
Canada.  The  nephew  was  a  boy  9  or  10  years  old.  The 
brother  and  sister  were  adults,  and  the  latter  was  a  married 
woman.  The  deceased  had  visited  his  relatives  in  Canada 
three  times,  the  first  two  of  which  were  in  the  lifetime  of  his 
parents,  but  all  these  visits  were  several  years  before  the 
occurrence  of  his  death.  While  interest  in  and  affection  for 
the  brother,  sister,  and  nephew,  upon  the  part  of  the 
deceased,  may  be  assumed  from  the  fact  of  his  relationship 
to  them,  there  was  no  evidence  of  any  manifestation  of  it. 
All  his  earnings  had  been  expended  upon  himself.  There 
was  no  evidence  that  he  ever  contributed  in  any  sum  or  in 
any  way  to  the  support,  education,  or  comfort  of  his  brother, 
sister,  or  nephew. 

The  jury  returned  a  verdict  against  the  defendant  for  $5,ooq, 
and  also  made  the  following  finding:  "Q.  Did  the  deceased 
ever  contribute  anything  to  the  support  of  his  brother,  Arthur 
McGlade?  A.  No  evidence.  Did  the  deceased  ever  con- 
tribute anything  to  the  support  of  his  sister,  Mrs.  Elizabeth 
Burns?  A.  No  evidence.  Q.  Did  the  deceased  ever  con- 
tribute anything  to  the  support  of  his  nephew,  John  Langlois? 
A.  No  evidence.  Q.  Where  did  the  deceased  live  at  the  time 
of  his  death,  and  how  long  did  he  reside  at  such  place?  A. 
Headquarters  at  Kansas  City,  but  no  evidence  of  length  of 
time.  Q.  What  are  the.  respective  ages  of  the  brother,  sister, 
and  nephew  of  the  deceased?  A.  The  first  two,  no  evidence. 
Age  of  nephew,  nine  or  ten  years.  Q.  What  are  the  financial 
conditions  of  said  brother  and  sister?     A.  No  evidence. " 

In  the  light  of  the  evidence  above  summarized,  and  the  find- 
ings of  the  jury  above  quoted,  it  is  not  possible  to  sustain  the 
judgment  rendered  in  this  case.  It  is  not,  however,  a  case  of 
excessive  damages  given  under  the  influence  of  passion  and 
prejudice,  and  therefore  to  be  set  aside  under  the  statute ;  but 
it  is  a  failure  to  make  proof  of  substantial  damages,  and 
therefore  to  be  set  aside  upon  the  general  principles  of  law. 
An  action  of  the  character  of  this  one  is  purely  compensatory. 
It  is  brought  to  recover  for  pecuniary  loss  consequent  upon 
death.  There  being  no  legal  liability  resting  upon  M.  J.  Mc- 
Glade to  contribute  to  the  support  of  his  kins  people,  they 
can  maintain  the  action  only  upon  proof  that  he  had  con- 
tributed to  them  in  some  way,  or  had  recognized  his  family 
obligation  to  do  so,  and  had  manifested  a  disposition  to  dis- 
charge it.  All  the  authorities  are  to  this  effect.  Railroad  Co. 
v.  Brown,  26  Kan.  443 ;  Same  v.  Weber,  33  Kan.  543,  6  Pac. 
877;  Coal  Co.  v.  Limb,  47  Kan.  469,  28  Pac.  181.  In  the 
latter  case  it  was  said :  "This  is  an  action  for  compensation 
only,  and  no  damages  can  be  recovered  bv  the  plaintiff  below 
except  for  the  pecuniary  loss  which  the  parents  sustained  by 
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the  death  of  the  son.  The  burden  was  on  the  administrator  to 
show  that  loss  occurred.  If  there  was  no  evidence  that  his 
life  had  been  of  actual  benefit  to  the  parents,  or  that  any 
benefits  might  be  reasonably  expected  by  the  continuance  of 
his  life,  then  no  more  than  nominal  damages  could  be 
recovered.  Railroad  Co.  v.  Weber,  33  Kan.  543,  6  Pac  877. 
There  must  have  been  evidence  either  of  actual  benefits  or 
those  in  expectation,  before  the  jury  can  give  substantial 
damages;  and  an  attempt  to  assess  such  damages  without 
proof  would  be  to  indulge  in  mere  conjecture,  which  is  not 
permissible.  If  the  son  had  contributed  anything  in  the  past, 
there  would  be  grounds  for  the  expectation  that  he  would 
have  continued  to  contribute  in  the  future,  or,  if  the  son  was 
a  minor,  the  parents  would  have  a  legal  right  to  the  services 
of  the  son  during  his  minority;  but  after  majority  no  such 
legal  right  exists,  and  the  benefits  thereafter  would  depend 
upon  the  capability  of  the  son,  and  his  disposition  to  confer 
benefits  on  his  parents."  We  do  not  mean  to  say  that  there 
mnst  be  evidence  of  support  currently  furnished  by  a  deceased 
to  his  next  of  kin,  or  presently  promised  to  them  by  word  or 
act  of  his.  Expectation  of  descent  or  devise  of  property  may 
be  indulged  by  them,  and  may  justify  an  action  for  pecuniary 
loss,  although  we  do  not  so  decide ;  but.  if  so,  that  expecta- 
tion, like  the  expectation  of  support,  must  rest  upon  a  rea- 
sonable basis.  In  such  case  there  must  be  something  in  the 
conduct,  declarations,  disposition,  or  acts  of  the  deceased 
towards  his  next  of  kin  to  give  rise  to  a  belief  that  they  would 
profit  out  of  his  estate,  provided  that,  dying  in  the  future, 
he  should  leave  one  greater  than  he  did  leave,  and  provided, 
also,  that  it  should  not  go  to  others  by  devise  or  by  his  mar- 
riage. These  last-mentioned  matters  are  so  nearly  in  the 
nature  of  vague  speculations  as  hardly  to  be  worth  con- 
sideration in  many  cases,  even  if  to  be  considered  in  any  case 
at  all ;  but,  taking  them  into  account  in  anv  case  for  what  may 
possibly  be  made  out  of  them,  there  was  nothing  in  this  case 
in  the  conduct  of  the  deceased  towards  his  brother,  sister,  or 
nephew,  or  in  his  regard  for  them,  as  manifested  by  any  acts 
or  words  of  his,  to  justify  a  verdict  for  $5,000  for  the  loss  to 
them  through  his  premature  death  of  an  estate  larger  than  the 
one  he  did  leave.  On  the  contrary,  there  was  a  total  failure 
of  proof  of  any  facts  outside  the  bare  fact  of  the  relationship 
of  the  parties  to  justify  anything  beyond  nominal  damages. 
However,  we  wish  to  say  in  this  connection  that  the  plaintiff 
offered  evidence  which,  if  received,  would  have  tended  to  prove 
an  intention  upon  the  part  of  the  deceased  to  educate  and  sup- 
port the  nephew.  It  consisted  of  declarations  to  that  effect 
made  by  him.  It  seems  to  have  been  rejected  by  the  court 
upon  the  theory  that  it  was  hearsay.  Without  determining 
the  question,  because  it  is  not  before  us  for  determination, 
the  correctness  of  the  ruling  made  would  seem  to  be  ques- 
tionable.    Com.  v.  Trefethen,  157  Mass.  180,  31  N,  E.  961.  24 
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L.  R.  A.  235.  The  questions  of  evidence  determined  in  State 
v.  Baldwin,  36  Kan.  1,  12  Pac.  318,  would  seem  to  be  some- 
what of  the  same  nature  as  the  one  considered  by  the  court 
below  in  this  case. 

The  defendant,  the  railway  company,  offered  to  prove  by 
the  declarations  of  Arthur  McGlade,  the  brother,  and  Eliza- 
beth Burns,  the  sister,  that  the  deceased  had  never  rendered 
them  any  pecuniary  assistance.  The  court  rejected  the  offer. 
This  was  error.  While  the  jury  failed  to  find  that  the 
deceased  had  been  of  any  pecuniary  assistance  to  his  next  of 
kin,  and  therefore,  in  legal  effect,  found  that  he  had  not  been 
of  any  pecuniary  assistance  to  them,  yet.  before  that  finding 
was  made,  and  to  induce  its  making,  the  defendant  was 
entitled  to  offer  evidence  of  the  fact.  While  the  findings  of  the 
jury  have  cured  the  court's  error  in  rejecting  the  offered  testi- 
mony, it  may  be  well,  nevertheless,  to  state  the  rule  of  evi- 
dence for  guidance  upon  a  future  trial.  The  action  was 
prosecuted  by  the  administrator  for  the  benefit  of  those  who 
had  sustained  loss  by  the  death.  Nominally  the  administrator 
was  the  party  plaintiff,  but  in  reality  he  was  unconcerned  as 
to  the  result.  As  remarked  in  Railway  Co.  v.  Dunden,  37  Kan. 
1,  14  Pac.  501:  "The  personal  representative,  in  cases  like 
this,  brings  the  action,  not  for  himself,  nor  in  the  right  of  the 
estate,  but  as  trustee  for  the  distributees, — the  next  of  kin." 
The  rule  is  that  in  such  cases  the  admission  of  the  cestui  que 
trust,  or  party  beneficially  interested,  is  neither  hearsay  nor 
incompetent,  but  may  be  received  against  his  trustee  or  other 
nominal  representative.     2  Whart.  Ev.  §  12 13. 

Upon  the  trial  plaintiff  read  the  tables  of  life  expectancy  as 
published  in  the  Encyclopaedia  Britannica,  to  which  objection 
was  made.  We  are  quite  well  satisfied  that  the  courts  are 
entitled  to  take  judicial  notice  of  the  standard  tables  of  life 
expectancy,  and  may  allow  them  to  be  read  in  evidence  to  the 
jury.  Erb  v.  Popritz,  59  Kan.  264.  52  Pac.  871;  Donaldson 
v.  Railroad  Co.,  18  Iowa,  280;  Scheffler  v.  Same,  32  Minn. 
518,  21  N.  W.  711;  Abellv.  Insurance  Co.,  18  W;  Va.  400; 
Gordon  v.  Tweedy,  74  Ala.  232.  These  tables  consist  of 
summarized  statistical  information  on  a  matter  of  general 
interest.  They  are  therefore  impartial  and  disinterested,  and 
they  are  so  nearly  in  the  nature  of  exact  science  or 
mathematical  demonstration  as  to  be  credible  and  valuable. 
Consequently  the  uniform  practice  of  the  courts  is  to  receive 
them  in  evidence.  If  the  courts  judicially  know  the  standard 
tables  of  life  expectancy  when  presented  to  their  observation, 
they  may  assure  their  knowledge  by  reference  to  publica- 
tions containing  them.  The  only  easily  accessible  authentic 
publication  of  such  tables  is  to  be  found  in  the  standard 
cyclopaedias  like  the  Britannica.  The  courts  recognize  such 
publications  as  being  authentic  and  in  general  use,  and  there- 
fore may  receive  them  in  evidence  as  to  matters  contained 
therein  of  which  judicial  knowledge  is  possessed.     A  statute 
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of  Iowa  authorized  the  introduction  in  evidence  of  "historical 
works  and  books  of  science,  when  made  by  persons  indifferent 
between  the  parties,  as  presumptive  evidence  of  facts  of  gen- 
eral notoriety  or  interest  therein  stated."  The  supreme  court 
of  that  state  held  the  Encyclopaedia  Britannica  to  be  a  work 
or  book  of  the  kinds  mentioned,  and  affirmed  the  correctness 
of  the  reading  therefrom  of  the  Carlisle  table  of  life  expec- 
tancy. Worden  v.  Railway  Co.,  76  Iowa,  310,  41  N.  W.  26. 
The  defendant  in  the  present  case  did  not  pretend  that  the 
tables  read  to  the  jury  were  not  standard,  or  that  the 
cyclopaedia  read  from  was  not  an  authentic  and  reliable  work. 
For  the  errors  pointed  out,  the  judgment  of  the  court  below 
is  reversed,  and  a  new  trial  ordered.  All  the  justices  con- 
curring. 

Wabash  R.  Co.  v.  Fox. 

{Supreme  Court  of  Ohio,  Feb.  5,  /go/.) 
[58  N.  E.  Rep.  888.] 

Death  by  Wrongful  Act  Committed  in  Foreign  State—Jurisdiction — 
Existence  of  Similar  Foreign  Statute.* — In  order  to  give  the  courts  of 
Ohio  jurisdiction  to  adjudge  a  cause  brought  by  an  administrator  of 
one  who  is  alleged  to  have  been  in  the  employ  of  a  railroad  corporation 
and  killed  by  its  negligence  in  another  state,  it  must,  by  force  of  section 
6134a,  Rev.  St.,  be  shown  that  such  state  allows  the  enforcement  in  its 
courts  of  the  statute  of  this  state  of  like  character.  It  is  not  sufficient 
to  show  merely  that  the  courts  of  that  state  entertain  actions  to  recover 
for  wrongful  killing  in  another  state. 

Same — Same — Same — Statutory  Liability  of  Railroad  Corporations. — 
Where  an  act  of  the  legislature  of  a  sister  state  gives  the  personal  rep- 
resentative of  one  who  has  been  killed  by  the  wrongful  act  of  another 
a  cause  of  action  to  recover  in  all  cases  in  which  the  deceased  could 
have  maintained  an  action  had  he  lived,  and  a  subsequent  act  by  its 
provisions  regulates  the  liability  of  corporations  other  than  municipal 
for  personal  injuries  to  persons  employed  by  them,  fixes  the  rules  of 
evidence  which  shall  govern  in  such  cases,  and  provides  that  the  deci- 
sions or  statutes  of  other  states  shall  not  be  pleaded  or  proven  as  a 
defense,  both  acts  are  to  be  treated  as  in  pari  materia  in  determining 
whether,  under  section  6134a,  Rev.  St.  the  laws  of  such  sister  state 
allow  the  enforcement  in  its  courts  of  the  statute  of  Ohio  of  like  char- 
acter. 

Same — Same— Same — Same. — The  enforcement  by  the  courts  of  such 
sister  state  of  the  acts  relating  to  the  liability  of  corporations  for  injuries 
received  by  employees  of  such  corporations  through  their  negligence, 
mentioned  in  the  last  preceding  paragraph,  is  not  the  equivalent  of  the 
enforcement  of  the  statute  of  this  state  of  like  character. 

Same — Same. — The  courts  of  Ohio  have  not  jurisdiction  to  hear  and 
determine  a  suit  brought  by  the  administrator  of  an  employee  of  a  rail- 
road company  to  recover  for  the  wrongful  death  occurring  from  the 
negligence  of  the  company  in  Indiana. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Lucas  county. 

The  action  below  was  brought   in   the   court  of  common 
pleas  of  Lucas,   by  Mary  J.   Fox,  as  administratrix  of  Jesse 

♦See  extensive  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  711  et  seq. 
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F.  M.  Fox,  deceased,  against  the  Wabash  Railroad  Company, 
to  recover  for  the  death  of  the  decedent,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  company.  The 
accident  occurred  in  the  yard  of  the  company's  road  at  the 
city  of  Ft.  Wavne,  in  the  state  of  Indiana.  Upon  trial  a  ver- 
dict and  judgment  were  recovered  in  that  court,  which  judg- 
ment was  affirmed  by  the  circuit  court.  Error  is  here 
prosecuted  by  the  companv  to  both  judgments.     Reversed. 

Smith  &  Beckwith,  for  plaintiff  in  error. 

E.  L.  Twing  and  Marshal  &  Fraser,  for  defendant  in  error. 

SPEAR,  J.  A  question  at  the  threshold  of  the  case  is  raised 
respecting  the  jurisdiction  of  the  Ohio  court  to  entertain  the 
action,  objection  being  made  that,  by  force  of  the  statutes  of 
this  state  and  of  Indiana,  the  courts  of  this  state  may  not 
entertain  an  action  by  the  personal  representative  of  an  em- 
ployee against  a  railroad  company  where  the  injury  arose 
from  the  negligence  of  the  company  in  the  latter  state,  and 
death  has  ensued.  It  being  conceded  that  the  right  of  action 
rests  wholly  upon  statutory  law,  not  being  authorized  by  the 
common  law,  consideration  of  the  question  involved  here  re- 
quires an  examination  of  the  statutes  of  the  two  states 
bearing  upon  the  subject. 

Section  285  of  the  Revised  Statutes  of  the  state  of  Indiana 
reads  as  follows : 

"Sec.  285.  [Action  for  Death  of  Another,  Limitation.] 
When  the  death  of  one  is  caused  by  the  wrongful  act  or 
omission  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action  had  he  lived 
against  the  latter  for  an  injury  for  the  same  act  or  omission. 
This  action  must  be  commenced  within  two  years.  The 
damages  cannot  exceed  ten  thousand  dollars  and  must  inure 
to  the  exclusive  benefit  of  the  widow  and  children,  if  any,  or 
next  of  kin,  to  be  distributed  in  the  same  manner  as  personal 
property  of  the  deceased. '  * 

The  title  of  the  Indiana  act  of  March  4,  1893,  known  as  the 
"Employers'  Liability  Act,"  is  as  follows:  "An  act  regulat- 
ing liability  of  railroads  and  other  corporations,  except  munic- 
ipal, for  personal  injurv  to  persons  employed  by  them,  fixing 
the  rules  of  evidence  which  shall  govern  in  such  cases,  and 
providing  that  the  decisions  or  statutes  of  other  states  shall  not 
be  pleaded  or  proven  as  a  defense  in  this  state:  provided, 
further,  that  its  provisions  shall  not  apply  to  any  injuries  sus- 
tained before  it  takes  effect,  nor  in  any  manner  any  suits  or 
legal  proceedings  pending  at  the  time  it  takes  effect,  and 
declaring  an  emergency.  (Approved  March  4.  1893.)'*  Then 
follow  provisions  specifying  the  conditions  under  which  the 
employee  may  recover  of  the  companv  for  injuries  occasioned 
bv  its  negligence,  and  among  others  where  the  injury  is  caused 
by  the  negligence  of  any  person  in  the  service  of  the  com- 
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pany  who  has  charge  of  a  locomotive.     Sections  3  and  4  of 
the  act  are  as  follows: 

"Sec.  3.  The  damages  recoverable  under  this  act,  shall  be 
commensurate  with  the  injury  sustained,  unless  death  results 
from  such  injury,  when,  in  such  case,  the  action  shall  sur- 
vive and  be  governed  in  all  respects  by  the  law  now  in  force 
as  to  such  actions :  provided,  that  where  any  such  person 
recovers  a  judgment  against  a  railroad  or  other  corporation, 
and  such  corporation  takes  an  appeal,  and,  pending  such 
appeal,  the  injured  person  dies,  and  the  judgment  rendered 
in  the  court  below  be  thereafter  reversed,  the  right  of  action 
of  such  person  shall  survive  to  his  legal  representative. 

"Sec.  4.  In  case  any  railroad  corporation  which  owns  or 
operates  a  line  extending  into  or  through  the  state  of  Indiana 
and  into  or  through  another  or  other  states,  and  a  person  in 
the  employ  of  such  corporation,  a  citizen  of  this  state,  shall 
be  injured  as  provided  in  this  act,  in  any  other  state  where 
such  railroad  is  owned  or  operated,  and  a  suit  for  such  injury 
shall  be  brought  in  any  of  the  courts  of  this  state,  it  shall  not 
be  competent  for  such  corporation  to  plead  or  prove  the 
decisions  or  statutes  of  the  state  where  such  person  shall 
have  been  injured  as  a  defense  to  the  action  brought  in  this 
state.' ' 

Section  6134,  Rev.  St.,  is  substantially  similar  to  section 
285  of  the  Indiana  statute,  quoted  above,  and  for  that  reason 
need  not  be  reproduced  here.  It  is  established  law  in  Ohio, 
however,  that  section  6134  does  not  extend  to  wrongful  acts 
causing  death  outside  of  this  state,  and  that  prior  to  the 
passage  of  section  6134a,  Rev.  St.,  no  action  by  an  adminis- 
trator for  such  cause  could  be  maintained  in  our  courts. 
That  section,  which  was  enacted  May  21,  1894.  reads  as  fol- 
lows: 

"Sec.  6134a.  [Right  by  Statute  of  Other  State,  Territory 
or  Country  Enforced.]  Whenever  death  has  been  or  may  be 
caused  by  a  wrongful  act,  neglect  or  default  in  another  state, 
territory  or  foreien  country,  for  which  a  right  to  maintain  an 
action  and  recover  damages  in  respect  thereof  is  given  by  a 
statute  of  such  other  state,  territory,  or  foreign  country,  such 
right  of  action  may  be  enforced  in  this  state  in  all  cases  where 
such  other  state,  territory  or  foreign  country  allows  the 
enforcement  in  its  courts  of  the  statute  of  this  state  of  a  like 
character;  but  in  no  case  shall  the  damages  exceed  the 
amount  authorized  to  be  recovered  for  a  wrongful  act  or 
default  in  this  state,  causing  death.  Every  action  brought 
under  this  act  where  the  death  has  already  occurred  shall  be 
commenced  within  one  year  from  the  passage  of  this  act ; 
and  in  all  other  cases,  within  the  time  prescribed  for  the  com- 
mencement of  such  action  by  the  statute  of  such  other  state, 
territory  or  foreign  country." 

It  is  apparent  from  this  section  that  a  condition  to  the 
right  to  maintain  such   action  in  this  state,  where  the  injury 
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occurred  in  another  state,  is  that  such  state  allows  the 
enforcement  of  the  statute  of  this  state  of  like  character;  that 
is.  if  by  the  laws  of  such  foreign  state  our  statute  will  be 
enforced  in  an  action  based  upon  alleged  death  from  negli- 
gence occurring  in  Ohio,  then  a  party  may  maintain  an  action 
of  like  character  here  where  injury  was  received  in  such 
other  state,  otherwise  not.  It  is  apparent,  also,  that  if  sec- 
tion 4  of  the  act  of  Indiana  heretofore  quoted  (the  act  known 
as  the  "Employers'  Liability  Act")  applies  to  this  case,  then 
the  statute  of  Ohio  would  not  be  given  force  in  Indiana,  for 
the  specific  provision  is  that,  in  a  suit  brought  by  a  citizen  of 
that  state,  an  employee  of  a  railroad  company  operating  a  line 
in  that  and  another  state,  to  recover  for  an  injury  inflicted  in 
such  other  state,  the  corporation  shall  not  plead  or  prove 
the  decisions  or  statutes  of  such  state  as  a  defense.  No  such 
limitation  upon  the  right  of  defense  is  to  be  found  in  any 
statute  of  Ohio. 

It  insisted  that  this  section  does  not  apply  because  it  re- 
lates to  suits  for  injury  by  the  employee  only,  and  not  to  suits 
for  death  by  a  personal  representative,  as  the  case  at  bar ; 
that  is.  it  applies  only  to  a  case  of  violation  of  contract  by 
the  employer,  and  hence  is  simply  declaratory  of  the  common 
law  that  the  law  of  the  place  where  the  contract  is  made 
governs.  But  it  is  further  insisted,  if  this  were  not  so,  that 
the  wording  of  our  Ohio  statute  does  not  prevent  our  courts 
from  taking  jurisdiction  because  the  substance  of  it  is  tha 
whenever  a  foreign  state  will  entertain  an  action  for  deat f 
occurring  in  our  state,  then,  by  the  clear  provisions  h 
section  6134a,  the  courts  of  our  state  will  entertain  like  actions 
for  death  caused  in  such  other  state.  And,  inasmuch  as 
section  285  of  the  Indiana  statute  and  section  6134  of  our 
statute,  each  providing  for  a  case  of  death,  are  similar,  it  is 
clear  that  the  courts  of  that  state  would  entertain  an  action 
for  death  occurring  in  this  state. 

It  is  difficult  to  dissever  these  Indiana  statutes.  They  both 
relate  to  a  recovery  for  an  injury  to  an  employee  arising  from 
the  negligence  of  the  company.  That  which  gives  a  right 
of  action  to  the  representative  where  the  employee  does  not 
survive  gives  such  right  under  circumstances  which  would 
have  given  the  employee  such  right  had  he  survived,  and  in 
no  other.  That  the  right  of  the  representative  to  maintain 
the  action  is  predicated  upon  the  right  which  the  injured 
person  would  have  had.  and  is  no  broader,  is  distinctly  held 
in  Helman  v.  Railway  Co..  58  Ohio  St.  400,  50  N.  E.  986. 
Hence,  in  order  to  determine  whether  the  representative 
would  have  such  right  of  action  against  the  company,  recourse 
must  be  had  to  the  employers'  liability  act  to  determine  what 
conditions  must  obtain  before  the  employee  could  maintain 
an  action  had  he  survived.  The  two,  therefore,  are  in  pari 
materia ;  they  go  together.  This  seems  to  have  been  the 
intention  of  the  framers  of  the  later  act  as  expressed  in  sec- 
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tion  3  by  the  provisions  that  the  right  of  action,  when  death 
results,  shall  survive  to  the  representative,  and  shall  be  gov- 
erned in  all  respects  by  the  law  in  force  as  to  such  actions, 
which,  of  course,  includes  section  285.  And.  taking  both  the 
acts  together,  it  seems  plain  that  the  test  of  liability  against 
the  company  which  the  Indiana  courts  will  recognize  is  found 
in  the  Indiana  statute,  and  not  in  any  Ohio  statute  or  decision. 
In  other  words,  Indiana  law  prevails;  Ohio  law  is  not  con- 
sidered. If,  then,  the  later  act  is  to  be  regarded  at  all  in 
arriving  at  an  understanding  of  the  law  of  Indiana  in  a  case 
of  death,  what  warrant  is  there  for  excluding  section  4  from 
consideration?  The  "suit  for  such  injury,"  specified  in  the 
section,  must  mean  any  suit  for  such  injury.  It  may  be 
brought  by  the  employee  if  he  be  alive,  but,  if  not,  then  his 
representative,  under  favor  of  section  285,  may  maintain  the 
action;  and  if  prosecuted  by  the  injured  employee  to  judg- 
ment, and  that  be  reversed,  and  he  die,  then  the  action  will 
survive  to  his  legal  representative.  If  the  claim  of  defendant 
in  error  be  correct,  and  this  section  is  to  be  excluded  from 
consideration  in  case  death  has  ensued,  let  us  see  how  it  would 
result  practically.  A  suit  is  brought  direct  by  an  employee 
injured  in  another  state  through  which  the  interstate  line 
passes,  and  as  to  his  cause  of  action  the  section  will  prevent 
the  company  from  setting  up  any  decision  or  statute  of  the 
state  where  the  accident  occurred  as  a  defense.  Another  suit 
for  an  injury  to  another  employee,  who  by  the  same  negli- 
gence was  killed,  is  brought  by  his  representative,  and  as  to 
such  cause  of  action  no  inhibition  as  to  defenses  exists.  A 
similar  condition  would  arise  in  case  of  a  trial  of  a  cause 
revived  in  the  name  of  the  representative  after  judgment  in 
favor  of  the  employee  had  been  reversed.  It  seems  not  rea- 
sonable to  conclude  that  the  lawmakers  of  our  sister  state 
intended  any  such  discrimination  as  between  one  who  is 
merely  injured  and  the  widow  and  next  of  kin  of  one  who  was 
killed  outright. 

Nor  is  there  ground  for  saying  that  our  statute  (section 
6134a)  is  satisfied  by  the  mere  entertaining  by  the  courts  of 
another  state  of  a  cause  of  action  for  death  occurring  in  our 
state.  Such  is  not  the  language  of  the  law.  It  is  not  the 
entertaining  of  the  suit  that  is  stipulated  for,  but  enforcement 
of  our  statute  of  like  character.  This  means  that  it  is  the 
law  of  Ohio  which  the  sister  state  will  enforce ;  not  nec- 
essarily the  law  of  that  state,  for  where  there  is  an  essential 
difference,  as  has  already  been  pointed  out,  it  cannot  be  said 
that  by  enforcing  their  own  law  the  court  of  the  other  state  is 
enforcing  our  statute.  Our  statute  rests  upon  the  ground  of 
reciprocity,  which  is  based  upon  the  idea  of  comity,  and  the 
very  essence  of  reciprocity  implies  that  each  state,  as  to  the 
subject-matter,  shall  have  and  enforce  identical  laws;  not 
simply  provisions,  which  may  be  in  many  respects  similar, 
but  in  all  essential  particulars  the  same.     It  seems  to  us 
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clear  that  the  laws  of  Indiana,  while  they  permit  the  bringing 
of  actions  in  the  courts  of  that  state  to  recover  for  death 
occurring  in  another  state,  requires  the  determination  of  the 
rights  of  the  parties  by  the  provisions  of  their  own  laws,  but 
do  not  enforce  the  laws  of  the  state  where  the  injury  was 
committed. 

Attention  is  called  by  counsel  for  defendant  in  error  to  the 
case  of  Railroad  Co.  v.  Hosea,  152  Ind.  412,  53  N.  E.  419. 
We  are  unable  to  see  that  the  decision  aids  their  contention. 
It  is  true  the  court  sustained  an  action  against  the  company 
for  death  occurring  in  Kentucky,  but  it  is  equally  true  that 
the  court  was  guided  bv  the  law  of  Indiana,  and  enforced  that 
law.  Indeed,  the  reference  to  the  subject  of  Kentucky  law  in 
the  last  paragraph  of  the  opinion  indicates  that,  as  the 
counsel  had  notargued  in  their  brief  whether  the  complaint 
should  be  determined  bv  the  laws  of  Kentucky  or  of  Indiana, 
they  had  waived  it. 

But,  if  the  later  act  is  to  be  wholly  excluded  from  considera- 
tion, a  result  would  seem  to  follow  entirely  fatal  to  the  action, 
although  on  a  different  ground.  The  negligence  complained 
of  is  that  of  a  locomotive  engineer.  The  deceased  was  a 
brakeman  of  another  train.  By  the  law  of  Indiana  as  it  stood 
before  the  passage  of  the  employers'  liability  act,  the  engineer 
was  a  fellow  servant  with  the  brakeman ;  hence  there  would 
be  no  liability  on  the  company  for  his  acts.  Spencer  v.  Rail- 
way Co.,  130  Ind.  181,  29  N.  E.  915.  So  it  would  appear  that 
plaintiff  below  was  compelled  to  rely  upon  the  act  referred 
to  as  a  part  of  her  cause  of  action,  and  it  was  relied  upon ;  for 
we  find  parts  of  the  act  set  out  in  the  petition. 

The  question  of  jurisdiction  was  properly  made  at  the  trial. 
We  are  of  opinion  that,  under  the  laws  of  the  two  states 
applicable  to  the  cause  of  action  of  the  plaintiff  below,  that 
action  cannot  be  maintained  in  an  Ohio  court,  and  that  the 
courts  below  erred  in  holding  otherwise.  This  conclusion 
renders  it  unnecessary  to  determine  the  other  assignments  of 
error  presented  by  the  record  and  argued  by  counsel.  The 
judgments  below  will  be  reversed,  and,  inasmuch  as  the  court 
of  common  pleas  had  not  jurisdiction  to  entertain  the  action, 
final  judgment  of  dismissal  will  be   entered  here.     Reversed. 

SHAUCK,  C.  J.,  and  BURKET  and  DAVIS,  JJ.,  concur. 


In  re  Erik  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  fersey^  March  4, 1901.) 

[48  Atl.  Rep.  601.] 

Property  Subject  to  Taxation.*— Property  in  the  possession  of  a  rail- 
road company  as  of  right,  if  suitable  and  proper  to  the  purposes  of  its  fran- 

*For  authorities  on  the  subject  of  the  taxation  of  railroad  property, 
see  7  Rap.  &  Mack's  Dig.  829  et  seq. 
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chise,  and  used  by  it  for  such  purposes,  is,  irrespective  of  its  ownership 
by  the  railroad  company,  property  upon  which  it  may  be  taxed  under 
44  An  act  for  the  taxation  of  railroad  and  canal  property."  P.  L.  1888,  p. 
269. 

Same — Property  Not  Used  for  Railroad  Purposes. — Land  in  Jersey 
City  owned  by  the  Long  Dock  Company  was  demised  to  the  Erie  Rail- 
road Company,  who  afterwards  joined  with  the  Long*  Dock  Company 
in  a  demise  of  the  same  to  one  Uoyt,  who,  under  a  contract  contained 
in  the  same  instrument,  built  upon  the  demised  premises  a  pier  and  a 
grain  elevator,  which  during  his  lifetime  he,  and  since  his  death  the 
Erie  Elevator  Company,  his  .successor,  operated  under  the  terms  of 
said  contract.  Held,  that  the  pier  and  elevator  were  property  not  used 
for  railroad  purposes,  and  that  they  were  taxable  by  the  authorities  of 
Jersey  City  under  the  general  tax  law. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

In  the  matter  of  the  application  of  the  Erie  Railroad  Com- 
pany for  a  summary  determination  as  to  certain  lands  in  Jersey 
City  which  had  been  assessed  by  the  local  authorities  of  the 
taxing  district  of  Jersey  City,  and  also  assessed  by  the  state 
board  of  assessors,  as  property  used  for  railroad  purposes. 
From  a  decree  (44  Atl.  976),  the  railroad  company  brings 
error.     Modified. 

James  B.  Vredenburgh,  for  plaintiff  in  error. 

Samuel  H.  Grey.  Atty.  Gen.,  for  the  State. 

John  W.  Queen  and  Allan  L.   McPermott,   for  Jersey  City. 

GARRISON,  J.  This  controversy  was  instituted  before  the 
supreme  court  in  order  to  test  the  right  of  Jersey  City  to  tax 
certain  property,  consisting  of  a  pier  and  grain  elevator,  which 
the  state  board  of  assessors  had  assessed  to  the  Erie  Railroad 
Company  as  property  used  for  railroad  purposes,  and  the  tax- 
ing authorities  of  Jersey  City  has  taxed  as  other  than  railroad 
property,  under  the  general  tax  law. 

The  title  to  the  land  upon  which  these  improvements  had 
been  made  was  in  the  Long  Dock  Company,  a  corporation 
of  this  state.  The  structures  themselves  were  owned  either 
by  the  Long  Dock  Company,  upon  whose  land  they  stood,  or 
by  the  Erie  Elevator  Company,  who  had  built  them.  Thev 
were  not  owned  by  the  Erie  Railroad  Companv,  to  whom  they 
were  assessed  by  the  state  board  of  assessors.  This  circum- 
stance effectually  disposed,  in  the  opinion  of  the  court  below, 
of  the  question  submitted  to  it,  upon  the  ground  that  the 
statute  from  which  the  state  board  of  assessors  derives  its 
powers,  to  wit,  "An  act  for  the  taxation  of  railroad  and  canal 
property"  (P.  L.  1888,  p.  269),  does  not  authorize  the  taxation 
of  any  property  other  than  that  which  is  owned  by  railroads 
or  canal  companies.  Erie  R.  Tax  Case,  64  N.  J.  Law,  123, 
44  Atl.  976. 

The  opinion  of  the  learned  chief  justice  is  entirely  free 
from  ambiguity  upon  the  point  that  "railroad  property."  in 
the  title  of  the  act  above  cited,  and  in  its  enacting  clauses, 
means  property  owned  by  railroad  companies,  and  hence  does 
not  authorize  the  taxation   of  any  property  that  is  not  so 
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owned.  The  language  of  the  opinion  upon  this  point  is  this 
(sparsim):  "The  title  of  these  acts  is  significant.  It  ex- 
presses the  legislative  purpose  to  tax  the  property  of  railroad 
and  canal  companies.  The  property  on  which  taxation  is  to 
be  laid  by  virtue  of  this  legislation  is  the  property  of  rail- 
roads and  canals.  The  scheme  of  taxation  established  by  this 
leeislation  applies  exclusively  to  the  property  of  railroad  and 
canal  companies.  It  has  no  relevancy  to  taxation  on  property 
owned  by  others  than  railroad  or  canal  companies,  although 
such  property  may  be  used  in  connection  with  and  for  the 
convenience  of  such  companies  in  the  transaction  of  their 
business." 

The  far-reaching  effect  of  this  construction  upon  the  rev- 
enues of  the  state  may,  in  part,  be  gauged  by  a  consideration 
of  the  extent  to  which  the  instrumentalities  of  these  carrying 
companies  are  located  upon  demised  land  or  upon  mere  rights 
of  way,  or  else  consist  of  leased  property,  the  ownership  of 
which  is  in  others  than  the  railroad  company, — often  in 
owners  whose  residence  is  outside  of  this  state.  If  all  the 
property  in  this  state  that  is  used  for  railroad  purposes  as  of 
right,  but  is  not  owned  by  railroad  companies,  is  to  be 
eliminated  from  the  scheme  of  state  taxation,  and  is  to  be 
subjected  to  separate  assessment,  in  whatever  locality  it  is 
found,  or  wherever  its  owner  resides,  if  within  this  state,  the 
importance  of  this  decision  to  all  parties  concerned  can  scarcely 
be  overestimated. 

Careful  consideration  has  satisfied  me  that  the  construction 
that  the  supreme  court  has  placed  upon  this  act  is  not  in  har- 
mony with  the  decisions  of  this  court,  and  is  not  in  accord 
with  the  previously  enunciated  views  of  the  court  that  pro- 
nounced it.  The  most  recent  of  these  expressions  is  in  the 
Hoboken  R.  Tax  Case,  62  N.  J.  Law,  561,  41  Atl.  728,  decided 
in  1898,  and  is  in  these  words:  "The  title  to  the  land  on 
which  this  gradation  and  work  of  construction  were  done  was 
in  Mrs.  Stevens,  and  she  was  assessed  for  the  same  as  her  prop- 
erty by  the  city.  It  is  indisputable  that,  if  the  lands  in  question 
were  used  by  the  prosecutor  for  railroad  purposes,  they  would 
be  taxable  for  state  taxes  to  the  company,  under  the  railroad 
taxation  act,  whether  the  title  was  actually  vested  in  the  com- 
pany or  not." 

This  language  expresses  the  generally  accepted  view  of  this 
system  of  taxation,  held  alike  by  those  who  administer  it 
and  by  the  wide  interests  especially  affected  by  it.  It  is  the 
correct  view.  The  word  "property,"  in  this  enactment,  is 
not,  in  this  view,  limited  to  titles  held  in  fee  simple;  neither 
does  it  necessarily  import  ownership  in  any  form.  On 
the  contrary,  it  has  its  ordinary  legal  meaning,  viz.  "a  right 
or  interest  that  a  man  has  in  lands  or  chattels  to  the  exclusion 
of  others. ' '     Bouv.  Taw  Diet. 

The  right  or  interest  of  a  railroad  that  is  deemed  to  be  prop- 
erty, within  the  meaning  of  this  act.  may  be  an  absolute  fee, 
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or  any  less  interest,  down  to  simple  possession  as  of  right ;  and 
to  the  extent  of  such,  and  of  the  railroad  use  made  of  it,  such 
company  will  be  taxable  under  the  provisions  of  this  act.  That 
the  limited  meaning  placed  upon  the  terms  "railroad  prop- 
erty' '  bv  the  court  below  should  give  way  to  this  more  liberal 
one  is  in  harmony  with  an  earlier  decision  of  this  court  of  a 
somewhat  similar  nature.  In  Transportation  Co.  v.  Han- 
cock, 35  N.  J.  Law,  537,  the  question  whether  a  railroad  was 
taxable  upon  certain  real  property  turned  upon  whether  the 
property  was  "necessary"  to  the  corporation.  If  so,  it  was 
exempt  by  its  charter,  if  not,  it  was  properly  taxed.  It  was 
an  admitted  fact  that  the  use  of  this  property,  while  conven- 
ient and  profitable  for  the  railroad,  was  not  essential  to  it.  In 
the  supreme  court  it  was  held  that  "necessary  property" 
meant  indispensable  property,  or  to  that  effect.  Id.,  33  N.  J. 
Law,  315.  In  this  court,  in  an  opinion  prepared  by  Beasley, 
C.  J.,  it  was  held  that  "the  property  necessary  to  a  railroad 
company"  was  a  term  comprising  a  right  to  use  all  the  means 
suitable  and  proper  to  accomplish  the  end  which  the  legisla- 
ture had  in  view  at  the  time  of  the  enactment  of  its  charter. 
It  is  upon  this  decision  that  the  state  relies  for  its  right  to 
assess  structures  such  as  piers,  wharves,  grain  elevators,  etc., 
under  the  railroad  taxation  act.  Pennsylvania  R.  Co.  v.  City 
of  Jersey  City,  49  N.  J.  Law,  540,  9  Atl.  782. 

If  the  words  "railroad  property,"  in  the  taxing  act  of  1888, 
be  construed  in  this  spirit,  and  yet  within  their  precise  mean- 
ing, that  enactment  will  be  that  property,  real  or  personal,  in 
the  possession  of  a  railroad  company  as  of  right,  if  suitable 
and  proper  to  the  purpose  of  its  franchise,  and  employed  by 
it  for  such  purposes,  is,  irrespective  of  its  ownership  by  the 
company,    to  be  taxed  by  the  state  board  of  assessors. 

That  this  is  the  construction  hitherto  placed  upon  this  act 
in  this  court,  and  as  a  most  persuasive  argument  against  the 
construction  made  in  the  court  below,  attention  is  directed  in 
the  brief  of  the  attorney  general  to  the  significance  of  the  fact 
that  in  the  memorable  struggle  that  marked  the  inauguration 
of  this  specie  of  taxation  the  construction  of  the  word  "prop- 
erty" now  contended  for,  which  would  have  constituted  an 
argument  of  the  greatest  force  against  the  constitutionality  of 
the  law,  was  not  even  suggested  by  those  who  so  strenuously 
maintained  that  position. 

Issue  upon  that  point,  it  will  be  recalled,  was  joined  upon 
the  legitimacy  of  the  classification  of  railroad  and  canal  prop- 
erty for  the  purposes  of  general  legislation.  In  the  supreme 
court.  Chief  Justice  Beasley,  in  an  opinion  that  began  and 
ended  with  asseverations  of  his  sense  of  the  gravity  of  the 
question  he  was  deciding,  held  that  the  property  used  by  rail- 
road and  canal  companies  did  not  constitute  a  class  upon 
which  a  tax  for  state  purposes  could  constitutionally  be 
imposed.  Central  R.  Co.  v.  State  Board  of  Assessors,  48  N. 
J.  Law,  1,  2  Atl.  789. 


Am&Engr  TAXATION  699 

RCaa 

In  re  Erie  R.  Co 

In  this  court,  in  opinions  filed  by  the  chancellor  and  by 
every  justice  of  the  supreme  court  who  heard  the  cause,  it 
was  both  assumed  and  stated  that  the  property  that  had  been 
set  apart  for  taxation  by  this  statute  was  such  as  was  used  by 
railroads  and  canals  for  their  corporate  purposes,  and  that 
under  this  act  (I  cite  from  the  opinion  of  Mr.  Justice  Dixon) 
"the  property  to  be  assessed  is  all  property  used  for  railroad 
purposes."  State  Board  of  Assessors  v.  Central  R.  Co.,  48 
N.  J.  Law,  313,  4  Atl.  608.  To  the  same  effect  were  all  the 
opinions.  Mr.  Justice  Depue,  who  dissented  from  the  rest 
of  the  court  upon  another  point,  stated  categorically  that 
"the  classification  adopted  in  this  act  is  upon  the  use  to  which 
the  property  is  devoted."  Page  353,  48  N.  J.  Law,  and 
page  603,  4  Atl. 

The  assumption  that  the  legislature  had  in  this  act  further 
subdivided  property  used  for  railroad  and  canal  purposes,  so 
that  its  taxing  scheme  fell  not  upon  all  of  the  property  so 
used,  but  only  upon  so  much  of  it  as  was  owned  by  these  cor- 
porations, would  have  destroyed  the  force  of  every  opinion 
that  was  read  in  the  appellate  court  in  support  of  its  decision, 
and  have  placed  in  the  hands  of  the  chief  opponent  of  the 
legality  of  the  measure  a  weapon  that  he  would  have  felt  it 
his  duty  to  employ.  The  subsequent  references  of  the  chief 
justice  (Beasley)  to  this  decision  show  the  sense  in  which  he 
understood  that  this  court  had  construed  the  critical  word 
"property"  in  this  act.  "The  fact  that  these  properties  were 
put  to  the  same  use  was  the  basis  laid  by  the  court  of  errors 
of  its  classification, "  is  one  of  these  references.  Another 
epigrammatically  characterizes  the  statute  as  construed  by 
this  court  as  "a  law  separating  the  possessions  of  these  two 
descriptions  of  corporations  from  all  other  property.  * '  Cen- 
tral R.  Co.  v.  State  Board  of  Assessors,  49  N.  J.  Law,  1,  7  Atl. 
306. 

It  is  entirely  clear  that  at  that  time  it  was  the  accepted 
understanding  that  the  word  "property,"  in  this  act,  had  been 
decided  by  this  court  to  mean  "things  in  possession  and  use," 
and  "not  things  owned." 

With  the  establishment  of  this  proposition  of  law,  the 
decision  of  the  matter  now  in  controversy  becomes  wholly  a 
question  of  fact,  upon  the  material  furnished  by  the  court  be- 
low. 

The  opinion  of  that  court  does  not  find  categorically  that  the 
petitioner,  the  Erie  Railroad  Company,  had  any  possession 
of  or  interest  in  the  property  taxed,  but  rests  upon  the 
assumption  that  the  property  was  in  use  for  railroad  purposes. 
An  examination,  however,  of  the  comprehensive  opinion  of 
Chief  Justice  Depue  (In  re  Erie  R.  Co.,  64  N.  J.  Law,  123, 
44  Atl.  976),  shows  that  certain  matters  of  fact  were  ascer- 
tained bv  the  supreme  court,  the  leeral  effect  of  which  is  to 
deny  that  the  property  in  question  was  used  for  railroad  pur- 
poses, within  the  meaning  of  the  statute.     If  this  be  so,  then, 
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no  matter  by  whom  it  was  owned,  it  was  subject  to  taxation 
by  Jersey  City  alone. 

The  statute  upon  this  point  is  that  "all  property  of  any 
railroad  or  canal  company  not  used  for  railroad  or  canal  pur- 
poses shall  be  assessed  and  taxed  by  the  same  assessors  and 
in  the  same  manner  and  at  the  same  rate  as  the  taxable  prop- 
erty of  other  owners  in  the  same  taxing  district."  3  Gen.  St. 
p.  3324,  §  212. 

For  a  detailed  description  of  the  subject-matter  of  this  con- 
troversy the  opinion  already  alluded  to  should  be  consulted. 

For  present  purposes  it  is  sufficient  to  state  that  the 
property  is  land  upon  which  is  erected  a  pier  and  grain  elevator. 
The  land  is  owned  by  the  Long  Dock  Company,  who  leased 
it  to  the  Erie  Railroad  Company,  who  sublet  it  to  one  Hoyt 
under  a  tripartite  agreement  between  the  Erie  Railroad  Com- 
pany, the  Long  Dock  Company,  and  the  said  Hoyt,  in  pur- 
suance of  which  Hoyt  erected  a  pier  and  elevator,  and  in 
further  pursuance  of  which  the  Erie  Elevator  Company,  who 
succeeded  to  Hoyt's  interests,  has  received  for  storage  or 
transhipment  the  grain  delivered  by  the  Erie  Railroad  Com- 
pany at  the  elevator,  and  in  other  respects  had  subjected  the 
property  to  the  purposes  set  forth  in  the  said  contract.  The 
most  careful  analysis  of  this  contract,  and  of  the  facts  found 
by  the  supreme  court,  and  of  the  nature  of  the  commerce 
carried  on  bv  and  between  the  parties  to  this  contract,  fails 
to  disclose  a  single  circumstance  upon  which  to  base  a  ver- 
dict that  the  railroad  company,  apart  from  the  terms  of  its 
contract  with  the  owners  of  this  property,  used,  or  claimed 
any  right  to  use,  the  property  of  either  of  them  for  any  pur- 
pose,— railroad  or  otherwise. 

By  the  tripartite  contract  the  use  of  the  land  was  vested  by 
its  owner  and  by  the  Erie  Railroad  Company,  its  lessee,  in  the 
elevator  company,  for  the  purpose  of  enabling  it  to  fulfill  its 
contract  with  the  railroad  company.  To  this  end  the  Erie 
Railroad  Company  and  the  Long  Dock  Companv  joined  in 
a  demise  of  the  use  to  the  elevator  company.  By  this  arrange- 
ment the  railroad  company  exchanged  its  right  to  the  pos- 
session of  the  oroperty  of  the  Long  Dock  Company  for  the 
right  to  recover  damages  against  the  elevator  company  for 
its  failure  to  use  the  demised  premises  conformably  to  the 
terms  of  its  contract.  Under  these  conditions  the  railroad 
company  is  no  more  using  this  property  of  the  elevator  com- 
pany for  railroad  purposes  than  it  is  using  for  like  purposes 
the  property  of  any  other  person  or  corporation  with  whom  it 
has  a  trade  or  transportation  contract.  The  distinction  is 
between  the  railroad  company  contracting  with  another  for 
the  use  of  his  property  by  the  railroad  for  its  purposes,  and 
its  contracting  with  him  that  he  shall  use  his  property  for  the 
purposes  of  a  certain  contract  between  him  and  the  railroad. 
The  former  is  a  case  of  property  used  by  a  railroad  for  railroad 
purposes.  The  latter  is  a  case  of  the  use  of  property  by  its 
owner  for  his  own  purposes. 
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Upon  this  point  the  opinion  says:  "The  contract  contains 
covenants  between  the  railroad  company  and  Hoyt  with  re- 
spect to  the  manner  in  which  the  business  should  be  con- 
ducted between  the  parties.  An  inspection  of  these  clauses 
will  disclose  the  fact  that  they  are  agreements  between  Hoyt, 
carrying  on  a  business  for  his  own  benefit,  and  the  railroad 
company,  contracting  with  him  in  respect  of  the  business  to 
be  carried  on  by  him  for  the  railroad  company. 

"The  contract  provides  that  the  railroad  company  shall 
deliver  the  grain  at  the  elevator,  and  that  Hoyt  shall  receive 
it  at  the  elevator  and  unload  it  at  his  own  expense.  When 
cars  loaded  with  grain  reach  the  elevator  and  are  opened, 
and  the  grain  is  graded  by  the  employees  of  the  New  York 
Produce  Exchange,  it  is  delivered  into  the  exclusive  possession 
and  control  of  the  elevator  companv.  The  custody  of  the 
grain  by  the  railroad  company  ends  when  it  is  delivered  at 
the  elevator  to  the  elevator  company.  From  that  time,  until 
the  grain  is  put  into  boats  to  be  transported  to  the  destination 
ordered  by  the  consignee,  it  remains  in  the  exclusive  custody 
of  the  elevator  company.  The  contract  expressly  provides 
that  the  elevator  company  shall  unload  the  grain  at  its  own 
expense,  and  shall  assume  responsibility  therefor  during  the 
possession  of  it,  from  the  time  of  the  delivery  to  the  elevator 
until  delivery  from  the  elevator  to  the  lighters  or  vessels.  The 
entire  expense  attending  the  handling  and  custody  of  the  grain, 
including  the  wages  of  employees,  and  the  cost  and  expense  of 
maintaining  the  elevator,  its  fixtures,  machinery,  and  appur- 
tenances, and  the  docks  and  wharves,  in  good,  working  order, 
is  assumed  by  the  elevator  company.  The  elevator  and  build- 
ings are  insured  in  the  name  and  for  the  benefit  of  the  elevator 
company.  The  custody  of  the  subject-matter  of  this  aeree- 
ment  is  exclusively  in  the  elevator'  company,  and  the  work 
done  therein  is  done  by  that  company  at  its  own  expense, 
at  a  stipulated  price  to  be  paid  to  it  by  the  railroad  com- 
pany. In  the  execution  of  its  contract  the  elevator  company 
is  not  operating  a  railroad,  or  exercising  any  of  the  franchises 
of  the  railroad  company.  It  is  engaged  simply  in  performing 
a  contract  for  services  rendered  to  the  railroad  company  in 
executing  its  contract  to  carry/ ' 

In  so  far  as  these  expressions  are  findings  of  fact  by  the 
supreme  court,  they  are  to  be  regarded  as  finalities  upon  this 
writ  of  error.  Delaware.  L.  &  W.  R.  Co.  v.  City  of  Newark, 
63  N.  J.  Law.  310,  43  Atl.  691.  And,  in  so  far  as  they  are 
constructions  placed  by  the  court  below  upon  documentary 
proofs  before  it.  they  coincide  in  all  respects  with  the  con- 
clusions reached  by  this  court. 

Regarding,  therefore,  the  property  that  had  been  subjected 
to  double  assessment  as  property  not  used  by  the  Erie  Rail- 
road Company  for  railroad  purposes,  it  was  taxable  by  the 
local  authorities  of  Jersey  City  alone,  under  any  view  of  the 
law.  and  under  any  view  of  the  other  facts  in  the  case. 
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The  judgment,  therefore,  upon  this  point  that  was  pro- 
nounced in  the  supreme  court,  is  the  judgment  that  is  pro- 
nounced in  this  court,  viz.  that  the  premises  are  liable  to 
taxation  bv  the  maj'or  and  aldermen  of  Jersey  City  under  the 
general  law  regulating  taxation. 

The  judgment  of  the  court  below  for  the  cancellation  of  all 
taxes  assessed  by  the  state  board   as  assessors  for  the  years 

1897  and  1898,  and  the  refunding  to  the  Erie  Railroad  Com- 
pany by  the  state  of  the  amount  paid  by  it  for  such  taxes,  is 
likewise  the  judgment  of  this  court. 

The  propriety  of  adjudicating  in  this  proceeding  with  respect 
to  the  amount  and  status  of  the  taxes  for  the  years  1897  and 

1898  allotted  by  the  state  board  to  the  taxing  district  of  Jersey 
City  has  not  been  considered  upon  this  writ  of  error.  No 
assignment  raises  the  question.  The  supreme  court  did  not 
pass  upon  it,  and  did  not  ascertain  as  a  fact  that  such  allot- 
ments were  made.  If  the  state  has  paid  these  taxes  to  Jersey 
City,  they  can  be  adjusted  between  the  state,  the  city,  and 
the  railroad  upon  the  settlement  of  the  latter's  taxes  to  the 
city  for  those  years. 

The  judgment  of  the  supreme  court  in  all  other  respects  is 
unauthorized  by  law,  and  is  not  in  accordance  with  the  opin- 
ion filed  in  that  court,  and  is  reversed,  without  costs,  and  a 
judgment  directed  in  accordance  with  this  opinion. 


Chicago,  B.  &  Q  .R.  Co.  v.  Richardson  County  et  ai. 

{Supreme  Court  of  Nebraska,  March  20,  /go/,) 
[85  N.  W.  Rep.  532.] 

Railroad  Bridges— Taxes — Assessment.* — A  railroad  bridge  across  a 
navigable  river,  owned,  used,  and  operated  by  a  railroad  company  as  a 
part  of  its  line  of  road,  is  assessable  for  taxation  by  the  state  board  of 
equalization,  and  not  by  the  local  assessor. 

Cass  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  41  N.  W.  246,  25  Neb.  348,  2  L.  R. 
A.  188,  overruled. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Richardson  county ;  Stull,  Judge. 

Action  by  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany against  Richardson  county  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

John  Gagnon,  Reavis  &  Reavis,  and  J.  E.  Leyda,  for  appel- 
lants. 
J.  W.  Deweese  and  F.  E.  Bishop,  for  appellee. 

NORVAL,  C.  J.  In  1895  the  township  assessor  of  Rulo, 
in  Richardson  county,  assessed  at  the  sum  of  $42,500  the 
west  half  of  the  railroad  bridge  of  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  which  spans  the  Missouri  river  at 

■  ■'■■■—  -  ■  ■■■—■  mi.  ■■■         ■-■■  .  .   — -  ..      1  -■■■-■■■■  ,         ^ ^m 

♦See  generally,  preceding  case  and  foot-note. 
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the  village  of  Rulo.  Taxes  for  said  year  were  levied  on  said 
valuation  for  state,  county,  village,  township,  and  school- 
district  purposes.  This  suit  was  to  enjoin  the  collection  of 
certain  of  the  taxes  so  imposed,  on  various  grounds, — among: 
others,  that  the  bridge  in  question  is  a  part  of  plaintiff's  line 
of  railroad,  and  no  part  of  the  bridge  is  assessable  by  the  local 
assessors,  but  it  is  assessable  only  by  the  state  board  of 
equalization.  The  district  court  perpetually  enjoined  the  col- 
lection of  the  taxes  in  controversy,  and  the  defendants  appeal. 

The  bridge  over  the  Missouri  river  at  Rulo,  on  the  west 
half  of  which  the  taxes  in  dispute  were  levied,  it  is  conceded 
by  defendants,  is  owned  and  used  by  plaintiff  as  a  part  of  its 
continuous  line  and  track.  The  principal  question  in  the 
case,  and  the  only  one  to  which  we  shall  advert,  is 
whether  the  state  board  of  equalization  or  the  local  as- 
sessors have  the  right  to  assess  for  taxation  the  railroad 
bridge  at  Rulo.  The  defendants  claim  that  the  bridge 
is  no  part  of  the  railroad  line,  but  is  a  separate  and 
independent  structure,  and  therefore  is  assessable  for  tax- 
ation by  the  local  assessor.  This  contention  is  not  with- 
out authority  to  sustain  it.  In  Cass  Co.  v.  Chicago,  B.  &  Q. 
R.  Co.,  25  Neb.  348,  41  N.  W.  246,  2  L.  R.  A.  188,  it  was 
decided  that  the  railroad  bridge  of  plaintiff  over  and  across 
the  Missouri  river  at  Plattsmouth  was  assessable  locally.  If 
that  decision  is  followed,  the  judgment  of  the  court  below  in 
the  present  case  cannot  be  sustained.  The  opinion  in  that 
case  is  directly  assailed  as  unsound,  and  we  are  asked  to 
take  up  and  decide  the  question  anew,  which  we  shall  at  once 
proceed  to  do. 

Sections  39,  40,  art.  1,  c.  77,  Comp.  St.  1899,  relate  to  the 
assessment  of  railroads  and  telegraph  property,  which  we 
here  reproduce : 

"Sec.  39.  The  president,  secretary,  superintendent,  or 
other  principal  accounting  officers  within  this  state  of  every 
railroad  or  telegraph  company,  whether  incorporated  by  any 
law  of  this  state  or  not,  when  any  portion  of  the  property  of 
said  railroad  or  telegraph  company  is  situated  in  more  than 
one  county,  shall  list  and  return  to  the  auditor  of  public 
accounts  for  assessment  and  taxation  verified  bv  the  oath  or 
affirmation  of  the  person  so  listing,  all  the  following  described 
property  belonging  to  such  corporation  on  the  first  day  of 
April  of  the  year  in  which  the  assessment  is  made  within 
this  state,  viz. :  the  number  of  miles  of  such  railroad  and 
telegraph  line  in  each  organized  county  in  this  state,  and  the 
total  number  of  miles  in  the  state,  including  the  road-bed, 
right  of  way,  and  superstructures  thereon,  main  and  side  tracks, 
depot  buildings  and  depot  grounds,  section  and  tool  houses, 
rolling  stock,  and  personal  property  necessary  for  the  con- 
struction, repairs,  or  successful  operation  of  such  railroad 
and  telegraph  lines:  provided,  however,  that  all  machines 
and  repair  shops,  general  office  buildings,   store  houses,  and 
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also  all  real  and  personal  property,  outside  of  said  right  of 
way  and  depot  grounds  as  aforesaid,  of  and  belonging  to  any 
such  railroad  and  telegraph  companies,  shall  be  listed  for 
purposes  of  taxation  by  the  principal  officers  or  agents  of 
such  companies,  with  the  precinct  assessors  of  anv  precinct 
of  the  county  where  such  real  or  personal  property  may  be 
situated,  in  the  manner  provided  by  law  for  the  listing  and 
valuation  of  real  and  personal  property. 

4 '  Sec.  40.    The  return  to  the  auditor  of  public  accounts  herein 
provided  shall  be  made  on  or  before  the  fifth  day  of  April 
annually.     If  the  return  aforesaid   be  not  received  by  said 
auditor  by  the  tenth  day  of  April,  he  shall  thereupon  proceed 
to  obtain  the  facts  and  information  aforesaid  in  any  manner 
that  may  appear  most  likely   to  secure  the  same  correctly, 
and  for  that  purpose   may  address  a  written  communication 
to  the  corporation  or  to  some  officer  of  the  corporation  who 
has  failed  to  make  the  return  aforesaid.     As  soon   as  prac- 
ticable after  the  auditor  has  received  the  said  return,  or  pro- 
cured the  information  required  to  be  set  forth  in  said  return, 
a  meeting  of  the  state  board  of  equalization,  consisting  of  the 
governor,  state  treasurer,  and  auditor,   shall  be  held  at  the 
office  of  said  auditor,  and  the  said  board  shall  then  value  and 
assess  the  property  of  said  corporation  at  its  actual  value  for 
each  mile  of  said  road  or  line,  the  value  of  each  line  to  be 
determined  by  dividing  the  sum  of  the  whole  valuation  by  the 
number  of  miles  of  such  road  or   line.     In   making  up  such 
valuation  or  assessment  the  said  board  shall  examine  and 
consider  the  return  herein  required  to  be  made,  or  the  infor- 
mation procured   by  the  auditor  in  default  of  such  return, 
together  with  such  other  reliable  information  relative  thereto 
as  they  may  be  able  to  procure ;  said   board  shall  not  assess 
the  value  of  any   machine  or  repair  shop  or  general  office 
building,    store  houses  or    any  real  or    personal    propertv 
situated  outside  of  the  right  of  way  or  depot    grounds  of 
such  company.     On   or  before  the  fifteenth  day  of  May,  or 
so  soon    thereafter  as  the  said  board,  or  any  two  thereof, 
shall  have    made  and    determined    said    valuation  and  as- 
sessment, the  auditor  shall  certify  to  the  county  clerk  of  the 
several  counties  in  which  the   property  of  the  aforesaid  cor- 
poration, or  any  part  thereof,    may   be  situated,    the  assess- 
ment per  mile  so  made  on  the  property  of  said  corporation, 
specifying  the  number  of  miles  and  amount  in  each  of  such 
counties.     All  such  property  shall,  for  the  purpose  of  taxation, 
be  deemed 'personal  property,'  and   be  placed  on  the  tax 
list  as  hereinafter  provided. ' ' 

From  a  reading  of  the  foregoing  sections,  it  will  be  seen 
that  all  machine  and  repair  shops,  general  office  buildings, 
storehouses,  and  all  real  and  personal  propertv  of  a  railroad 
company  outside  its  right  of  way,  are  required  to  be  assessed, 
bv  the  local  assessors,  and  all  other  property  of  a  railroad 
company  is  required  to  be  valued  for  taxation  by  the  state 
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board  of  equalization.  It  needs  no  argument  to  show  that 
the  railroad  bridge  at  Rulo  is  neither  a  machine  shop,  a 
general  office  building,  nor  a  storehouse ;  and  if  this  bridge, 
within  the  meaning  of  the  statute,  is  neither  real  nor  personal 
property  outside  the  right  of  way  of  plaintiff,  it  is  not  to  be 
assessed  by  the  local  assessor,  but  is  taxable  only  by  the  state 
board  of  equalization.  There  is  no  claim  that  it  is  exempt 
from  taxation,  the  only  controversy  being  as  to  the  juris- 
diction of  the  taxing  powers.  If  it  is  inside — i.  e.  a  part  of — 
the  right  of  way,  as  the  term  is  employed  in  the  act,  then  it 
must  be  assessed  by  the  state  board,  otherwise  not.  The 
meaning  of  the  term  "right  of  way,"  as  employed  by  the  stat- 
ute, is  important, — indeed,  decisive  of  the  question.  Counsel 
for  defendants  insist  that,  as  the  right  to  construct  this  bridge 
over  the  river,  the  boundary  between  two  states,  could  not  be 
conferred  upon  the  corporation  by  the  legislature,  but  by  con- 
gress only,  it  should  be  taxed  by  the  local  authorities.  Why 
should  the  question  of  whether  the  legislature  had  power  to 
confer  upon  the  corporation  the  right  of  eminent  domain  in 
this  instance  control,  in  deciding  as  to  the  right  of  taxation? 
What  was  the  purpose  of  the  legislature  in  requiring  the  right 
of  way,  roadbed,  and  superstructure  of  a  railway  to  be  assessed 
as  a  unit?  A  clear  understanding  of  this  purpose  and  intent 
should  enable  us  to  dispose  of  the  question  with  little  difficulty, 
and  to  clear  up  the  inconsistencies  that  now  appear  in  former 
adjudications  of  this  court  upon  the  point.  The  common- 
sense  view  of  the  subject  would  seem  to  be  that  such  purpose 
was  to  enable  the  proper  authorities  to  distribute  the  avails  of 
such  taxation  equitably  among  all  the  municipal  subdivisions 
through  which  a  road  may  pass,  in  the  ratio  which  the  number 
of  miles  within  each  subdivision  bears  to  the  total  number  of 
miles  of  road  within  the  state,  treating  each  mile  as  equal  in 
value  to  every  other  mile,  and  regardless  of  whence  came  the 
power  under  which  any  particular  portion  of  the  road  is  con- 
structed. A  railroad  might  have  vast  terminals  at  one  point, 
worth  as  much  as  the  remainder  of  the  line,  though  it  extended 
through' a  dozen  counties.  The  subdivision  in  which  these 
terminals  are  located  is  not,  under  this  law,  permitted  to  reap 
an  advantage  over  oth£r  localities  by  reason  of  the  mere  acci- 
dent of  location,  but  must  share  its  advantages  with  these 
others  pro  rata.  That,  evidently,  is  the  reason  behind  and 
under  this  legislation.  How  a  franchise  has  been  acquired, 
or  whether  a  particular  portion  of  a  line  is  more  expensive  to 
construct  than  others,  is  unimportant,  in  determining 
whether  the  property  should  be  taxed  locally  or  otherwise. 
As  a  matter  of  fact,  this  inequality  of  value  was  the  principal 
motive  for  the  legislation,  which  sought  to  obviate  the  evils 
attendant  upon  such  a  state  of  facts.  Without  such  inequality 
no  legislation  would  have  been  necessary,  the  general  laws 
being  in  that  event  adequate  for  the  purpose. 
It  is  also  decidedly  fallacious  to  argue  that  either  the  nature 
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of  the  tenure,    or  the  manner  of  its  acquisition,    can   be  a 
criterion  in  determining  the  point   in  question.     There  are 
three  legal  modes  of  acquiring  right  of  way,— by  purchase, 
by  grant,  or  by  the  exercise  of  eminent  domain.     How  can 
any  of  these  means  of  acquisition  assist  us  in  determining 
whether  they  should  be  taxed  in   one  locality  or  in  another? 
Suppose  a  right  of  way  to  have  been  acquired  in  none  of  these 
legal  ways,  but  that  the  corporation  is  a  trespasser  from  one 
terminus  to  the  other, — that  it  has  not  the  legal  right  to  a 
single  foot  of  its  right  of  way ;  is  its  right  of  way  never- 
theless   taxable    in    the    same    manner    and    by  the   same 
officials  as  it  would   be  had  its  acquisition   been  attended 
with  every    legal    formality?     It  is  not    denied    that   it   is 
the  intention  of    the  legislature  in  this  act  to  assess  and 
tax  railroads  as  units.     Is  a  railroad  any  less  a  unit   be- 
cause,   perchance,    one    part    of  its  route  may  have   been 
acquired  by  grant,  another   by  eminent  domain,  another  by 
purchase,  and  that  to  still  another  part  it  has  no  title,  being 
a  mere  trespasser?     Though  the  nature  of  the  tenure  may 
differ,  the  line  itself  is  a  continuous  whole, — a  unit  so  far  as 
is  operation  and  management   are  concerned,   and  so  far  as 
fitted  the  purpose  of  the  legislature  in  adopting  the  legislation 
mentioned.     In  Cass  County  v.    Chicago,    B.    &  Q.  R.  Co., 
25  Neb.  348,  41  N.  W.  246,  we  placed  a  different  construc- 
tion upon  this  statute,  holding  that  a  bridge  like  the  one  in 
controversy  was  not  assessable  bv  the  state  board.     A  review 
of  the  question  convinces  us  that  our  decision  in  that  case 
was  wrong,  and  we  accordingly  overrule  it.     In  the  opinion 
in  that  case  it  is  argued  that,  if.it  was  the  intention  of  the  legis- 
lature that  such  structures  were  to  be  assessed  as  a  continua- 
tion of  the  line  of  road,  some  additional  report  as  to  value  or 
cost  would  have  been  required  by  it.     We  fail  to  see  the  force 
of  the  reasoning.     The  state  board  has  imposed  upon  it.  by 
section  40,  the  duty  of  ascertaining  the  value  of  every  mile  of 
such  road,  and  of  all  articles  enumerated  in  section   39,  or 
included  in  the  generic  terms  therein  employed.     Is  it  any 
less  difficult  to  ascertain  the  value  of  rolling  stock,   tunnels, 
viaducts,  and  other  property  of  like  nature,  than  the  value  of 
a  bridge?     It  is  the  duty  of  this  board  to  inquire  and  ascer- 
tain the  value  of  all  the  items  therein  enumerated,  or  implied 
from  the  terms  employed.     There  is  no  requirement  that  the 
railroad  corporation  shall  give  the  value  of  a  single  article. 
In  section  40  it  is  provided  that  the  board  shall  ascertain  and 
assess  the  value.     "  In  making  up  such  valuation  or  assess- 
ment the  said  board  shall  examine  and  consider  the  return 
herein  required  to  be  made,  or  the  information  procured  bv 
the  auditor  in  default  of  such   return,    together  with  such 
other  reliable  information  relative  thereto  as  they  may  be 
able  to  procure."     The  argument  that  the  failure  of  the  leg- 
islature to  require  an  additional  report  relative  to  bridges  is 
indicative  that  it  was  not  the   intention  that  such  structures 
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should  be  assessed  by  the  state  board  would  prevent  it  from 
assessing  many  other  items  therein  enumerated.  No  speci- 
fications of  the  items  which  constitute  a  "superstructure" 
are  present  in  the  act.  Must  it,  then,  be  inferred  that  the 
rails,  cross-ties,  and  fastenings  are  to  be  assessed  by  the  local 
authorities?  Neither  is  the  term  "roadbed"  defined.  Must 
the  embankments,  fills,  tunnels,  culverts,  trestles,  bridges, 
and  viaducts  be  given  over  to  localities,  as  things  not  included 
in  or  part  of  the  right  of  way?  The  argument  to  establish 
these  propositions  is  quite  as  conclusive  as  is  the  one  from 
which  is  adduced  the  conclusion  that  bridges  across  navigable 
streams  are  not  part  of  or  included  in  the  right  of  way  of  a 
railroad  company.  Nor  does  there  seem  any  more  conclusive- 
ness in  the  argument  that  as  it  is  shown  that  the  railroad 
company,  in  the  Cass  County  Case,  charged  more  by  the 
mile  to  passengers  who  traveled  over  the  bridge  than  was 
allowed  by  statute  for  transporting  passengers  within  the 
state,  it  must  follow  that  such  bridge  was  not  treated  by  the 
railroad  company  as  a  part  of  its  line,  and  that  therefore  it  is 
not  subject  to  taxation  by  the  state  board.  The  fact  re- 
mains that,  so  far  as  the  operation  and  physical  condition  of 
the  road  are  concerned,  there  is  no  difference  whatever 
between  this  portion  of  the  road  and  any  other,  except  that 
at  thi§  point  the  road  crosses  a  bridge,  while  at  other  points 
it  may  pass  over  soil,  trestles,  culverts,  viaducts,  or  through 
tunnels.  If  the  law  relative  to  the  legal  sums  permitted  to 
be  exacted  from  passengers  is  violated,  it  is  a  matter  for  the 
cognizance  of  the  proper  authorities,  but  such  violation  is 
no  test  to  be  employed  in  ascertaining  the  legal  question  as  to 
the  manner  in  which  taxes  shall  be  imposed  for  public  uses. 
The  conclusion  reached  is  not  only  sustained  by  reason,  but 
it  is  supported  by  an  unbroken  line  of  decisions  by  the  highest 
courts  in  the  land.  In  New  Jersey  there  was  a  statute  pro- 
viding that  "the  main  stem  or  roadbed  and  track"  of  all 
railroads  should  be  exempt  from  township  and  municipal  taxa- 
tion. In  State  v.  Mutchler,  41  N.  J.  Law,  96,  the  court,  in 
construing  this  statute,  ruled  that  a  railroad  bridge  across  the 
Delaware  river  was  exempt  from  township  and  municipal 
taxation,  since  the  bridge  was  a  part  of  the  main  stem  or 
roadbed  and  track  of  the  railroad.  A  statute  of  Missouri  pro- 
vided that  railroad  companies  on  or  before  a  certain  date 
should  return  to  the  auditor  a  verified  statement  "setting  out 
in  detail  the  total  length  of  their  road  so  far  as  completed, 
including  branch  or  leased  roads,  the  entire  length  in  this 
state,  and  the  length  of  double  or  side  tracks,  with  the  poles, 
water  tanks,  and  turntables,  *  *  *  the  total  number  of  en- 
gines and  cars  of  every  kind  and  description,  including  all  palace 
or  sleeping  cars,  passenger  or  freight  cars,  and  all  other  movable 
property  owned,  used  or  leased  by  them, ' '  and  that  the  state 
board  should  assess  all  such  property,  and  the  valuation  be 
apportioned  among  the  various  counties,  etc.,  of  the  state. 
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The  statute  also  declared  that  "all  property,  real,  personal, 
or  mixed,  including  lands,  machine  and  work-shops,  round- 
houses, warehouses  and  other  buildings,  goods,  chattels,  and 
office  furniture  of  whatever  kind,  owned  or  controlled  by 
any  railroad  company  or  corporation  in  this  state  not 
hereinbefore  specified,  shall  be  assessed  by  the  proper  assessors 
in  the  several  counties,  cities  *  *  *  wherein  such  prop- 
erty is  located  under  the  general  revenue  laws  of  the  state." 
This  statute  was  under  consideration  in  State  v.  Hannibal  & 
St.  J.  R.  Co.  (Mo.  Sup.)  10  S.  W.  436;  and  the  court  held  that 
a  bridge  of  the  railway  company  spanning  the  Missouri  river 
at  Kansas  City,  over  which  bridge  the  railway  company  had 
laid  its  tracks  and  was  operating  its  trains,  was  a  part  of  the 
railroad  company's  road,  and  was  assessable  only  by  the  state 
board,  notwithstanding  the  fact  that  the  railroad  company 
had  planked  the  bridge,  and  permitted  wagons,  carriages, 
etc.,  to  cross  the  river  thereon  and  collected  tolls  therefor,  and 
that  other  railroad  companies  ran  their  engines  and  cars  over 
and  across  the  bridge,  paying  toll  therefor.  The  statute  of  the 
state  of  Illinois  relating  to  the  assessment  of  railroad  property 
provided  that  "such  right  of  way,  including  the  superstructures 
of  main,  side  or  second  tracks,  and  turn-outs,  and  the  station 
and  improvements  of  the  railroad  company  on  such  right  of 
way,  shall  be  held  to  be  real  estate  for  the  purposes  of  taxa- 
tion and  denominated  '  railroad  track/  and  shall  be  so 'listed 
and  valued. ' '  The  statute  likewise  made  it  the  duty  of  the 
state  board  of  equalization  to  assess  all  railroad  property 
denominated  in  the  acts  as  "railroad  tracks."  Under  this 
statute,  in  Anderson  v.  Railroad  Co.,  117  111.  26,  7  N.  E.  129, 
it  was  held  that  the  railroad  bridge  owned  by  the  Burlington 
road  across  the  Mississippi  river  at  Burlington,  Iowa,  was 
assessable  by  the  state  board  of  equalization,  and  was  not 
assessable  by  the  local  assessor  of  the  county  in  which  a 
portion  of  the  bridge  was  located.  In  Virginia  &  T.  R.  Co. 
v.  Washington  Co.,  30  Gratt.  471,  481,  the  court  observed: 
"If  the  commissioners  of  the  revenue  or  the  assessors  in  the 
different  counties  should  make  an  assessment  of  the  railroad 
track  or  other  property  within  their  limits,  such  assessment 
would  constitute  no  just  basis  of  taxation.  A  part  of  a  rail- 
road running  through  one  county  may  be  of  little  value,  but, 
if  taken  in  connection  with  the  whole,  it  may  be  as  valuable 
as  any  other  part.  As  was  said  by  the  supreme  court  of 
Kentucky:  'A  railroad,  from  one  end  to  the  other,  is  an 
entirety.  Fragmentary  taxation  or  sales  might  be  unjustly 
vexatious  and  injurious  to  the  owners,  prevent  the  destination 
of  the  road,  and  disturb  the  public  use  and  interest.  To 
avoid  such  evils  and  absurdities  the  law  treats  a  railroad  and 
all  its  appurtenances  as  one  entire  thing,  not  legally  sub- 
ject to  coercive  severance  or  dislocation.  In  that  con- 
solidated character  it  must  be  taxed  for  state  revenue,  and 
cannot  be  a  fit  subject  for  local  taxation  by  the  separate 
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counties  through  which  it  runs.'  "  In  Railway  Co.  v.  Wil- 
liams, 53  Ark.  58,  63,  13  S.  W.  796,  the  court,  in  its  opinion, 
savs:  " The  requirement  as  to  railways  is  that  every  cor- 
poration or  other  person  'owning  or  operating'  a  railway  shall 
return  its  road  to  the  state  board  for  taxation ;  and  in  estimat- 
ing the  value  the  board  is  required  to  take  into  consideration 
everything  on  the  right  of  way  and  appurtenant  to  the  railroad 
which  adds  value  to  it  as  an  entire  thing.  Bridges  which 
are  on  the  line  of  the  railway  and  are  railway  property  are, 
therefore,  to  be  assessed  as  an  integral  part  of  the  railway. 
They  fall  within  the  exclusive  jurisdiction  of  the  state  board, 
and  the  increased  revenue  which  is  derived  from  the  road  on 
account  of  them  is  apportioned  to  the  several  counties  through 
which  the  road  runs.  This  comes  from  the  legislative  policy 
of  taxing  each  road  as  a  unit. ' '  The  supreme  court  of  the 
United  States,  in  Railroad  Co.  v.  Hall,  91  U.  S.  343,  352,  23 
L.  Ed.  428,  decided  that  the  railroad  bridge  of  said  company 
across  the  Missouri  river  at  Omaha  was  a  part  of  its  rail- 
road, and  required  to  be  so  operated.  In  Railroad  Co.  v. 
Morris,  7  Kan.  210.  222,  the  supreme  court  of  Kansas  used  this 
apposite  language:  "A  railroad  is  an  entire  thing,  and  should 
be  assessed  as  a  whole.  It  would  be  almost  as  easy  and  as 
reasonable  to  divide  a  house  or  locomotive  into  portions,  and 
assess  each  portion  separately,  as  to  divide  a  railroad  into 
portions,  and  assess  each  portion  of  it  separately.  A  portion 
of  a  railroad  running  through  one  township  only  would  be 
worth  but  little,  if  anything,  yet  that  same  'portion  in  con- 
nection with  the  balance  of  the  road  might  be  invaluable. ' ' 

The  conclusion  is  irresistible  that  the  bridge  in  question  is 
part  of  the  plaintiff's  railroad,  and  as  such  is  assessable  only 
by  the  state  board  of  equalization;  the  local  assessor  was 
without  jurisdiction  to  assess  said  bridge,  and  the  tax  in  ques- 
tion is  therefore  void.  The  conclusion  reached  makes  the 
examination  of  other  questions  argued  by  counsel  unnec- 
essary. The  decree  of  the  court  below  is  right,  and  it  is 
accordingly  affirmed. 


Chesapeake  &  O.  Ry.  Co.  v.  Atlantic  Transp.  Co. 

(Court  0/  Errors  and  Appeals  of  New  Jersey,  March  4,  /go/.) 

[48  Atl.  Rep.  997.] 

Insolvent  Corporation — Franchise  Tax — Preferences.* — A  franchise 
tax  levied  by  the  state  during  the  receivership  of  an  insolvent  corpora- 
tion is  entitled  to  payment  in  preference  to  the  liabilities  incurred  by 
the  receiver  in  carrying  on  the  business  of  the  insolvent  corporation, 
but  not  to  payment  in  preference  to  the  receiver's  allowance  and  the 
expenses  of  winding  up  the  corporation. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

*See  generally,  6  Rap.  &  Mack's  Dig.  1199  et  seq.\  20  Am.  &  Eng.  Enc. 
Law  407  et  sea. 
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Bill  by  the  Chesapeake  &  Ohio  Railway  Company  against 
the  Atlantic  Transportation  Company.  From  an  order  as  to 
payment  of  taxes,  the  state  appeals.     Reversed. 

S.  H.  Grey,  Atty.  Gen.,  for  the  State. 
Corbin  &  Corbin,  for  receiver. 

GARRISON,  J.  The  decree  of  the  chancellor  appealed 
from  recites  that  the  assets  of  an  insolvent  corporation  were 
not  sufficient  to  satisfy  the  levies  thereon  and  the  expenses 
of  the  receivership,  and  that  the  receivers  had  incurred 
heavy  liabilities  in  carrying  on  the  business  of  the  corpora- 
tion at  a  loss,  and  that  a  franchise  tax  levied  by  the  state  dur- 
ing the  receivership  had  not  been  paid.  The  attorney  general 
contended  that  this  tax  was  entitled  to  preference  in  payment. 
The  decree  "  ordered,  adjudged,  and  decreed  that  the  appli- 
cation of  the  attorney  general  for  the  payment  of  franchise 
taxes  to  the  state  in  preference  to  the  receiver's  allowance, 
and  to  the  expenses  of  administration,  and  to  the  liabilities 
incurred  by  the  receivers  in  the  cause  of  administration,  be 
denied. ' '    From  this  decree  the  attorney  general  has  appealed. 

Within  the  principle  upon  which  the  Case  of  the  United 
States  Car  Co.  was  decided  in  this  court  (43  Atl.  673),  the 
decree  appealed  from  in  the  present  case  was  correct  in  so  far 
as  it  denied  the  application  of  the  attorney  general  for  the 
payment  of  the  franchise  tax  to  the  state  in  preference  to  the 
receiver's  allowance  and  the  expenses  of  winding  up  the  cor- 
poration, and  it  •was  incorrect  in  so  far  as  it  denied  the  appli- 
cation of  the  attorney  general  for  payment  of  the  franchise 
tax  in  preference  to  liabilities,  other  than  such  expenses, 
incurred  by  the  receivers  of  the  insolvent  company  in  carry- 
ing on  the  business  or  other  course  of  adminstration  of  its 
affairs.  To  effect  this  modification,  a  reversal  of  the  decree 
of  the  chancellor  will  be  necessary. 


Houston  &  T.  C.  Ry.  Co.  v.  Rutherford. 

{Supreme  Court  of  Texas ',  May  /6,  1901.) 
[62  S.  W.  Rep.  1056.] 

Appeal — Review. — Where  a  writ  of  error  to  the  court  of  appeals 
was  granted  on  the  ground,  therein  stated,  that  an  instruction  given 
was  on  the  weight  of  evidence,  and  the  briefs  filed  in  the  court  of  civil 
appeals  show  that  this  point  was  not  presented  there,  either  in  the 
assignment  of  errors  or  by  any  proposition  under  them,  such  specific 
objection  to  the  instruction  was  waived,  and  cannot  be  reviewed  by  the 
supreme  court. 

Ejection  of  Trespassers— Authority  of  Brakeman — Disregard  of  Rules 
— Evidence.* — Where  petition,  in  an  action  for  injuries  to  a  trespasser 
on  a  train,  alleged  that  the  brakeman  of  the  train  was  authorized  to 
eject  trespassers,  and  acted  within  the  scope  of  his  authority  in  attempt- 
ing to  expel  plaintiff,  evidence  was  admissible  to  prove  that  rules  of  the 

*As  to  the  authority  of  employees  to  eject  trespassers  from  trains,  see 
1  Rap.  &  Mack's  Dig.  77  et  seq. 
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company  forbidding  brakemen  to  eject  trespassers  were  mere  pretexts, 
and  that  in  practice  brakemen  were  empowered  by  defendant  to  exer- 
cise such  authority. 

Same — Same— Waiver  of  Rules— Instructions. — Where,  in  an  action 
for  injuries  to  trespasser  ejected  from  train  by  brakeman,  there  was 
evidence  that  it  was  the  custom  of  conductors  to  delegate  to  brakemen 
the  authority  to  eject  trespassers,  it  is  no  objection  to  an  instruction 
that,  if  general  officers  of  defendant  company  knew  that  conductors 
were  accustomed  to  delegate  such  authority  to  the  brakeman  and 
retained  them  in  their  employment,  defendant  company  thereby  waived 
such  instruction,  that  there  was  no  evidence  that  the  particular  con- 
ductor of  the  train  from  which  plaintiff  was  ejected  had  intrusted  the 
brakeman  on  the  train  with  such  power. 

Error  to  court  of  civil  appeals  of  Fifth  supreme  judicial 
district. 

Action  by  Cleveland  Rutherford  against  the  Houston  & 
Texas  Central  Railway  Company.  Judgment  for  plaintiff 
was  affirmed  by  the  court  of  civil  appeals  (62  S.  W.  1069), 
and  defendant  brings  error.     Affirmed. 

Frost,  Neblett  &  Blanding,  for  plaintiff  in  error. 
Callicutt  &  Call  and  Harris,  Etheridge  &  Knight,  for  defend- 
ant in  error. 

WILLIAMS,  J.  According  to  the  facts  found  by  the  court 
of  civil  appeals,  defendant  in  error,  a  boy  15  years  of  age, 
while  swinging  from  a  car  in  a  moving  freight  train  of  plain- 
tiff in  error,  was  assaulted  and  struck  by  a  brakeman  upon  the 
train.  He  recovered  the  judgment  from  which  this  writ  of  error 
is  prosecuted  for  the  injury  thus  inflicted.  The  principal  ques- 
tion in  the  case  is  whether  or  not  plaintiff  in  error  is  respon- 
sible for  the  act  of  its  brakeman,  and  the  decision  of  it 
depends  upon  the  answer  to  the  inquiry  whether  or  not  such 
act  was  within  the  scope  of  the  brake  man's  authority.  The 
boy  was  a  trespasser  on  the  train,  in  company  with  other 
boys  who  had  persisted  in  getting  upon  it  in  spite  of  the  efforts 
of  trainmen  to  keep  them  off,  and  the  facts  are  such  as  to 
justify  the  conclusion  that  the  assault,  if  committed,  was 
made  for  the  purpose  of  making  Rutherford  leave  the  car. 
The  transaction  occurred  in  March,  1899. 

There  was  evidence  tending  to  show  that  the  rules  of  the 
company  in  force  for  many  years  previous  made  it  the  duty  of 
conductors  alone  to  eject  trespassers  from  trains,  and  for- 
bade brakemen  to  do  so,  except  as  assistants  to,  and  under  the 
supervision  of,  their  conductors,  when  ordered  by  the  latter. 
On  May  8,  1897,  May  29,  1897,  and  February  7,  1898,  cir- 
culars were  issued  by  proper  authority  to  conductors,  stating 
that  many  suits  were  being  filed  against  the  company  for 
alleged  forcible  ejection  of  plaintiffs  from  trains,  and  instruct- 
ing that  no  members  of  a  crew,  except  the  conductor,  had 
authority,  by  word  or  act,  to  eject  any  person  found  riding 
upon  such  a  train,  and  giving  to  conductors  minute  directions 
how  to  proceed  in  expelling  trespassers,  authorizing  them  to 
call  upon  brakemen  to  assist  in  doing  so,  and  instructing  that 
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brakemen,  discovering  persons  wrongfully  on  a  train,  should, 
while  the  train  was  standing,  request  them  to  leave  it,  and, 
upon  their  refusal  to  do  so,  report  such  facts  to  the  conductor ; 
but  forbidding  them,  under  any  circumstances,  to  eiect  per- 
sons by  threats  or  personal  violence,  and  forbidding  any 
employees  to  request  or  force  any  person  to  leave  the  train 
while  in  motion,  and  requiring  conductors  to  make  all 
employees  under  their  control  acquainted  with  the  contents  of 
such  circulars.  There  was  evidence,  also,  that  similar  instruc- 
tions had  been  issued  from  time  to  time  before  the  dates  given. 

The  effort  of  plaintiff  was  to  show  authority  in  brakemen 
to  eject  trespassers,  notwithstanding  these  rules,  by  Droving 
their  habit  of  doing  so,  with  the  knowledge  and  acquiescence 
of  the  officers  of  the  company.  Upon  this  issue,  the  seventh 
paragraph  of  the  charge  to  the  jury  was  as  follows:  "(7)  If 
you  believe  from  the  evidence  that  the  custom  with  the  con- 
ductors of  defendant's  trains  has  been  for  years  to  delegate 
to  brakemen  authority  to  eject  trespassers  without  first 
reporting  to  them  the  presence  of  the  trespassers,  and  that 
defendant's  general  officers  knew  of  such  custom,  and  retained 
such  conductors  and  brakemen  in  its  employment,  you  ma3r 
assume  that  such  printed  instructions  have  been  waived  by 
defendant,  and  that  such  constructions  and  practice  of  its  rule 
have  been  acquiesced  in  and  approved  by  the  defendant. ' '  The 
writ  of  error  was  granted  upon  the  ground  therein  stated, 
that  this  instruction  was  upon  the  weight  of  evidence.  Upon 
an  examination  of  the  briefs  filed  in  the  court  of  civil  appeals, 
we  find  that  this  point  was  not  presented  either  in  the  assign- 
ment of  error  based  upon  the  seventh  paragraph  or  by  any 
proposition  under  it.  As  specific  objections  were  made  to  the 
instruction  in  the  briefs,  those  not  so  specified  were  waived, 
and  this  court  can  only  review  the  action  of  the  court  of  civil 
appeals  upon  the  points  properly  presented  to  it.  The 
objections  there  urged  to  the  charge  were — First,  that  there 
was  no  allegation  in  the  petition  of  such  a  custom  as  that 
referred  to  in  the  charge ;  second,  that  there  was  no  evi- 
dence that  any  conductor  delegated  to  brakemen  authority  to 
eject  trespassers  contrary  to  the  published  rules;  third,  that 
there  was  no  evidence  that  any  such  custom  was  known  to  the 
officers  of  the  company,  or  that  conductors  and  brakemen, 
after  having  practiced  such  custom,  were  kept  in  the  service 
by  such  officers  with  knowledge  of  such  practice ;  fourth, 
that  there  was  no  evidence  of  the  existence  of  any  of  such 
facts  since  May  8,  18Q7,  the  date  of  the  first  specific  rule  in 
evidence ;  fifth,  there  was  no  evidence  that  the  conductor  on 
the  train  from  which  plaintiff  was  ejected  ever  delegated  to 
the  brakemen  authority  to  eiect  trespassers. 

In  reference  to  the  first  objection,  it  is  enough  to  say  that 
the  petition  alleged  that  the  brakeman  was  authorized  to 
eject  trespassers,  and  acted  within  the  scope  of  his  authority 
in  attempting  to  expel  plaintiff,  and  that  the  evidence  referred 
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to  in  the  charge  was  admissible  upon  the  issues  thus  raised. 
Such  evidence  might  go  to  the  extent  of  proving  that  the  rules 
were  mere  pretexts,  and  that  in  practice  brakemen  were  in 
fact  empowered  by  defendant  to  exercise  such  authority  as 
that  in  question. 

There  was  direct  evidence  that  it  was  the  custom  and 
practice  of  conductors  to  delegate  to  brakemen  the  authority 
to  eject  trespassers,  and  that  the  rule  and  custom  was  for 
brakemen  to  exercise  such  powers,  both  before  and  since  the 
issuance  of  the  orders  in  evidence,  and  that  the  superin- 
tendent and  officers  of  the  company  knew  of  it,  and  there  was 
circumstantial  evidence  from  which  the  jury  could  have 
inferred  that  such  employees  were  retained  in  the  service  after 
such  officers  knew  of  such  practice.  This  meets  the  second, 
third,  and  fourth  objections. 

The  fifth  objection  does  not  apply  to  the  charge  under  con- 
sideration, which  has  no  reference  to  the  fact  of  authority 
specially  delegated  to  the  brakeman  whose  act  was  under 
investigation,  but  refers  to  the  authority  intrusted  to  brake- 
men  generally.  If  such  power  could  be  found  to  be  vested  in 
brakemen  generally,  it  would  be  immaterial  that  it  was  not 
specially  given  to  this  one. 

We  thus  reach  the  conclusion  that  none  of  the  objections  to 
the  charge  presented  in  the  court  of  civil  appeals  are  well 
founded.  It  will  be  observed  that  such  objections  do  not 
question  its  accuracy  as  a  legal  proposition,  or  complain  that 
it  is  upon  the  weight  of  evidence,  and  hence,  in  disposing  of 
the  case,  we  are  not  to  be  understood  as  approving  it.  This 
was  the  only  ground  stated  in  the  application  which  this  court, 
in  acting  upon  it,  thought  showed  error  in  the  judgment,  and 
it  is  unnecessary  to  discuss  the  others.     Affirmed. 


Lampkin  etux.v.  McCormick,   (No.  13,801.) 

{Supreme  Court  of  Louisiana,  March  i8%  iooi.) 

[29  So.  Rep.  952.] 

Backing  Train  through  City— Negligence  and  Contributory  Negli- 
gences—Railroad corporations  backing  their  trains  through  danger 
points  in  the  streets  of  a  city  must  use  proper  care  and  take  proper  pre- 
cautions to  safeguard  citizens  upon  them.  If  they  entirely  fail  to  do 
this,  they  assume  the  risk  of  injury  to  individuals,  even  if  the  injury 
received  be  due  to  some  extent  to  the  latter' s  imprudence  and  forgetful- 
ness.  They  cannot  fail  entirely  in  their  duty,  and  argue  that,  had  the 
duty  been  performed,  it  would  have  been  in  the  particular  case  unavail- 
ing. The  results  should  have  been  put  to  the  test  by  actual  trial  made 
at  the  time. 

Unimproved  Streets — Public  Places. — A  street  of  a  city  does  not  cease 
to  be  such  because  left  unimproved,  and  that  almost  its  entire  width, 

*See  generally,  Downing  v.  Morgan  L.  &  T.  Ry.  &  S.  S.  Co.  (La.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  412,  and  foot-note. 
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with  the  consent  of  the  council,  is  occupied  by  the  tracks  of  railroad  cor- 
porations. The  open  spaces  between  the  railroad  tracks  are  public 
places,  and  persons  occupying  them  are  neither  trespassers  nor  licensees. 

Backing  Train  through  City  —  Collision  with  Another  Train — In- 
jury to  Pedestrian — Negligence  and  Contributory  Negligence.*— Where 
trainmen  in  control  of  a  railroad  train  back  it  down  opposite  a  danger 
point  in  the  street  of  a  city  without  precautions  of  any  kind  to  signify 
its  approach,  or  to  warn  or  protect  citizens,  at  the  precise  moment  that 
a  passenger  train  is  moving  in  the  other  direction  on  a  parallel  track, 
and  in  so  doing  it  strikes  and  kills  a  person  occupying  the  open  space 
between  the  two  lines  of  track,  the  company  is  responsible  for  the 
injury,  although  the  person  injured  may  have  contributed  .to  some  extent 
by  imprudently  backing  in  a  moment  of  forgetfulness  into  the  open 
space  taken  up  by  the  overlapping  of  cars  outside  the  rails. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Caddo ;  A.  D. 
Land,  Judge. 

Action  by  George  W.  Lampkin  and  wife  against  J.  H. 
McCormick,  receiver  of  the  Vicksburg,  Shreveport  &  Pacific 
Railroad  Company.  Judgment  for  defendant,  and  plaintiffs 
appeal.     Reversed. 

Sutherlin  &  Hall,  for  appellants. 
Wise  &  Herndon,  for  appellee. 

Statement  of  the  Case. 

NICHOLS,  C.  J.  In  the  petition  filed  by  the  plaintiffs, 
they  averred  that  J.  H.  McCormick,  in  his  capacity  as  receiver 
of  the  Vicksburg,  Shreveport  &  Pacific  Railroad  Company, 
was  indebted  to  them  in  the  sum  of  $10,038. 10,  for  which 
they  prayed  judgment.  They  alleged  that  said  corporation, 
with  all  its  property,  was  placed,  by  judicial  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  Fifth  circuit  and  the 
Western  district  of  Louisiana,  at  the  said  city  of  Shreveport, 
rendered  on  the  21st  day  of  April,  A.  D.  1900,  in  the  hands 
of  said  J.  H.  McCormick,  as  receiver,  with  the  authoritv  and 
directions  to  him  to  take  possession  of  all  the  property  of  said 
corporation,  and  operate  and  cause  to  be  operated  the  said 
line  of  railroad  as  it  had  theretofore  been  operated  by  the 
said  corporation,  and  that  in  the  operation  of  said  railroad  by 
said  receiver,  under  his  said  appointment  in  said  receivership, 
through  his  servants  and  employees,  their  son,  Norman  A. 
Lampkin,  was  struck,  knocked  down,  and  run  over,  and  thereby 
injured  and  killed,  by  a  moving  train  of  freight  cars  of  said 
railroad  in  said  city  of  Shreveport  on  or  about  the  26th  day 
of  June,  A.  D.  1900,  by  reason  of  the  torts,  faults,  wrongs, 
carelessness,  omissions,  and  gross  negligence  of  the  servants 
and  employees  of  said  receiver  in  charge  of  and  operating  the 
said  train  of  freight  cars,  and  that  said  accident  happened  on 
Cotton  street,  in  said  city,  between  Commerce  or  Levee  and 
Market  streets.  They  entered  into  a  minute  description  of  the 
locality  where  the  accident  occurred,  and  the  circumstances 
connected  with  the  same.  The  defendant  answered,  pleading 
the  general  denial,  and   averring  contributory   negligence  on 

♦See  extensive  note,  12  Am.  &  Kng.  R.  Cas.,  N.  S.,  789  et  seg. 
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the  part  of  decedent.  The  jury  returned  a  verdict  in  favor 
of  the  defendant,  and  judgment  was  rendered  accordingly. 
Plaintiffs  appealed. 

Opinion. 

The  evidence  shows  that  the  railroad  of  defendant  company 
enters  the  city  of  Shreveport  from  the  east  over  a  bridge 
spanning  the  Red  river.  The  west  end  of  the  bridge  rests 
upon  the  edge  of  Levee  or  Commerce  street,  which  runs  along 
the  river  front,  between  the  city  and  the  river.  The  bridge 
is  opposite  to  the  mouth  of  Cotton  street,  and  the  tracks  of 
defendant's  road  run  from  the  Red  River  Bridge  across  Com- 
merce street,  and  up  Cotton  street,  for  several  blocks; 
its  freight  depot  being  on  the  side  of  Cotton  street  between 
Commerce  street  and  Spring  street,  the  next  cross  street 
back;  the  passenger  depot  being  several  blocks  further  ud 
in  the  city.  Spring  street  crosses  Cotton  street  on  a  high 
overhead  bridge  supported  by  wooden  posts  and  sills  resting 
upon  the  ground.  The  bridge  has  several  spans,  through 
which  there  are  open  spaces  and  railroad  tracks.  The 
Shreveport  &  Red  River  Valley  Railroad  also  approaches  the 
city  over  the  same  railroad  bridge  over  the  Red  river,  and 
uses  the  tracks  of  the  defendant  company  back  as  far  as 
Spring  street.  At  that  point  the  trains  are  stopped,  switched 
off,  and  backed  down  to  its  own  depot,  on  Red  river,  just  be- 
low the  railroad  bridge.  There  are  at  Spring  street  two  or 
three  tracks  of  the  defendant  company,  which  run  parallel 
to  each  other;. the  main  track  being  in  the  center,  and  the 
side  tracks  being  alongside,  with  intervening  spaces.  The 
evidence  shows  that  manv  persons  go  to  Spring  street  when 
the  passenger  trains  of  the  defendant  company  and  those  of 
the  Red  River  Valley  Railroad  reach  that  point,  in  order  to  see 
or  meet  passengers  or  to  board  the  trains,  and  that  passen- 
gers frequently  leave  the  trains  at  that  point  to  go  into  the 
city.  The  point  in  question  is  not  one  provided  by  either 
company  for  the  receiving  or  landing  *  of  their  passengers. 
There  are  no  platforms  placed  there,  nor  other  arrangements 
made  for  the  convenience  of  passengers.  The  companies  are 
much  opposed  to  their  passengers  gettiner  on  or  getting  off  at 
that  point,  and  have  tried,  but  in  vain,  to  prevent  it.  On 
the  morning  of  June  26.  1900,  a  voung  colored  man,  named 
Norman  A.  Lampkin.  living  with  his  parents  in  Shreveport, 
left  his  home,  and  went  down  to  the  overhead  bridge  at  the 
corner  of  Cotton  and  Spring  streets,  and  sat  down  there. 
As  the  passenger  train  of  the  Red  River  Vallev  road  was 
approaching  Spring  street  on  the  main  track  of  the  defendant 
companyv  he  rose  from  his  seat,  and  walked  to  meet  it  when 
it  should  make  its  usual  stop.  What  his  object  or  purpose 
was  in  going  to  the  train,  the  record  does  not  disclose.  He 
was  not  an  employee  of  either  company,  nor  were  there  any 
contractual  relations  between  them.  As  the  Red  River  Valley 
train  was  reaching  its  switching  point  at  the  corner  of  Spring 
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and  Cotton  streets  from  the  Red  River  Railroad  Bridge,  a 
freight  train  of  the  defendant  came  backing  down  opDOsite  to 
it,  moving  east  towards  the  railroad  bridge.  The  sides  of 
the  cars  of  each  company  projected  on  each  side  about  2± 
feet  beyond  the  rails  on  the  tracks.  As  the  freight  train 
passed  down,  it  struck  and  immediately  killed  Lampkin,  who 
was  then  in  the  space  between  the  two  tracks  which  the  trains 
occupied,  and  so  near  to  the  rail  of  the  side  track  of  the 
defendant  company  as  to  be  reached  by  a  projecting  corner 
of  one  of  the  cars  on  that  track.  The  freight  train  consisted 
of  about  17  or  1 8  cars.  Its  engine  was  at  the  end  of  the  train 
furthest  from  the  direction  in  which  the  train  was  being 
moved.  The  train  was  moving  slowly, — at  a  not  greater  rate 
of  speed  than  2  or  2\  miles  per  hour.  There  was  no  person 
on  the  car  at  the  end  of  the  freight  train  to  keep  an  outlook 
upon  the  track  ahead,  nor  upon  the  spaces  between  the 
tracks  to  give  warning  of  the  approach  of  the  train ;  nor  was 
there  any  person  stationed  for  the  same  purposes  at  the  point 
where  persons  were  likely  to  be  found,  in  the  spaces  between 
the  tracks,  when  the  passenger  trains  came  in  or  out.  A  brake- 
man  on  the  top  of  the  third  car  from  the  end  of  the  freight 
train  was  the  employee  of  the  defendant  nearest  to  the  scene 
of  the  accident. 

Defendant  claims  that  there  is  no  such  street  as  Cotton 
street  in  the  city  of  Shreveport;  that  what  is  called  "  Cotton 
Street' '  is  an  open  space  appropriated  for  the  tracks  of  its 
company  by  the  city  council;  that  there  are  no  sidewalks  upon 
the  so-called  street,  and  no  paths  or  ways  for  either  footmen 
or  vehicles;  that  it  is  occupied  by  a  network  of  railroad  tracks; 
that  there  is  no  indication  to  any  one  of  the  locality  being 
other  than  a  railroad  track  yard ;  that  there  is  no  place  for  the 
travel  of  either  vehicles  or  foot  passengers  along  the  street, 
and  it  is  in  fact  not  traveled.  Cotton  street,  so  called,  is  in 
fact,  during  a  part  of  its  length,  almost  exclusively  used  for 
railroad  purposes, — tracks,  with  spaces  between  the  tracks, 
covering  almost  the  whole  width  of  the  streets ;  but  the  fact 
remains  that,  from  a  legal  standpoint,  the  tracks  are  laid  in 
the  public  street  of  the  city,  and  that,  from  a  legal  standpoint, 
the  general  public  have  a  legal  right  of  passing  along  and  over 
the  street.  The  right  of  occupation  granted  to  the  defend- 
ant company  by  the  city  council  along  the  street  was  granted 
subject  to,  and  was  received  subject  to,  the  rights  of  the  pub- 
lic along  and  over  the  same ;  but  the  rights  and  obligations  of 
the  latter  were  modified  to  some  extent  by  the  grant  to  the 
railroad  company.  We  cannot  deal  with  the  accident  under 
inquiry  in  this  case  from  the  standpoint  of  Lampkin's  hav- 
ing occupied  when  he  was  killed  the  position  of*  either  a 
trespasser  or  a  licensee.  Defendant  introduced  a  number  of 
witnesses  to  prove  the  fact  that  getting  on  and  off  the  train 
by  passengers  at  or  about  the  Spring  Street  Bridge  was  in 
opposition  to  the  wishes  of  the  railroad  companies,  and  con- 
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trary  to  the  instructions  given  to  their  conductors;  but  that 
fact  is  an  irrelevant  one  in  this  particular  case,  where  the  party 
who  was  killed  had  not  been  a  passenger  on  their  trains,  nor 
was  he  attempting  to  become  such.  The  important  question 
is  whether  persons  were  accustomed,  rightly  or  wrongfully, 
as  a  fact,  to  congregate  at  this  particular  place,  and  by  so 
doing  made  it  a  point  of  danger  to  life  and  limb.  We  think 
the  evidence  establishes  that  it  was  a  danger  point,  and  that 
the  parties  operating  trains  had  every  reason  to  believe  and 
know  that  it  was  such,  and  that  they  were  called  upon  to 
govern  their  actions  accordinglv. 

Defendant  urges  that  it  would  be  unreasonably  onerous  to 
force  it  to  place  flagmen  or  policemen  on  the  streets,  or  to 
place  a  brakeman  at  the  rear  end  of  each  backing  car  or  train, 
as  it  is  constantly  making  up  or  breaking  trains  and  moving 
them  at  all  hours  in  different  directions;  that  there  is  no  con- 
ventional or  statute  requirement  upon  it  to  do  so.  It  may  be 
true  that  the  city,  in  granting  defendant  its  right  to  lay  its 
track  upon  the  street,  did  not  impose  upon  it  these  obliga- 
tions, and  that  they  were  not  imposed  on  it  by  general  ordi- 
nance or  statute.  But  there  are  certain  obligations  upon 
railroad  corporations  which  exist  independently  of  convention 
or  ordinance  or  statute.  There  is  a  duty  imposed  upon  every 
one,  whether  natural  person  or  artificial  person,  to  avoid,  by 
proper  care,  doing  injury  to  others  through  their  fault.  Rev. 
Civ.  Code,  arts.  666-2315.  In  Hamilton  v.  Steamship  Co., 
42  La.  Ann.  824,  8  South.  586,  this  court  said:  " That  in 
running  a  train  backward  through  streets,  the  engineer  should 
see  that  the  brakeman  is  at  his  post,  and  keep  a  lookout  on 
the  track  to  warn  in  case  of  danger.  It  is  the  duty  of  the 
fireman  to  ring  the  bell  continually  while  passing  through  a 
town  or  village.  That  it  would  not  give  its  sanction  to  the 
least  absence  of  an  employee  of  a  railroad,  when  a  serious 
accident  happens  while  passing  through  a  street  of  a  town. 
That  the  danger  to  human  life  was  too  great,  and  employees, 
to  be  relieved  from  all  responsibility,  must  be  at  their  posts." 
We  have  on  several  occasions  repeated  this  same  caution. 
We  have  declared  that,  the  greater  the  danger  to  the  public, 
the  greater  should  be  the  vigilance  exercised  and  precautions 
taken  to  avoid  it.  If  railroad  corporations  passing  through 
the  streets  of  a  city  fail  to  exercise  any  vigilance  and  to 
take  any  precautions  by  reason  of  the  pecuniary  expense  which 
this  would  entail,  they  must  be  made  to  know  that  they 
assume  the  risks  of  resulting  accidents,  and  must  take  the 
legal  consequences  of  their  balancing  the  chances.  Defend- 
ant urges  in  this  particular  case  that,  even  had  there  been  a 
brakeman  upon  the  rear  end  of  the  backing  train  at  the  time 
of  the  accident,  the  deceased  placed  himself  in  a  position  of 
danger  so  shortly  before  he  was  struck  and  killed  that  the 
brakeman  could  not  have  possibly  avoided  the  accident  by  any- 
thing he  could  have  done.     That  proposition  is  by  no  means 
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established  as  a  fact,  and  it  is  a  dangerous  course  for  the  com- 
panies to  pursue, — to  fail  in  their  duty,  and  to  then  argue  that 
no  good  would  have  been  accomplished  had  the  duty  been  ful- 
filled. The  proper  course  is  to  perform  the  duty,  leaving 
results  to  be  actually  tested  by  the  facts  of  each  special  case. 
The  evidence  does  not  show  that  there  exists  on  Cotton  street 
any  point  specially  dangerous,  other  than  this  particular  place, 
at  or  near  the  Spring  Street  Bridge,  and  it  would  have  been 
no  very  onerous  obligation  upon  the  defendant  to  have 
stationed  a  man  or  men  at  that  place  to  secure  the  public 
safety.  It  may  be  true  that  an  accident  might  happen 
anyhow,  but  none  the  less  the  defendant  should  have  taken 
precautions  to  avoid  it  and  to  minimize  the  danger,  which 
would  serve  it  in  good  stead.  The  record  does  not  show  how 
many  persons  were  at  this  particular  point  when  the  accident 
occurred. 

This  case  resembles,  in  a  number  of  its  features,  that  of 
Downing  v.  Railway  Co.  (recently  decided  by  this  court)  29 
South.  207.  In  both  cases  there  was  the  killing  of  a  man,  for 
want  of  proper  caution,  by  the  backing  down  of  a  freight 
train.  In  both  cases  the  freight  train  moved  opposite  a  dan- 
ger point  in  the  streets  of  a  town  simultaneously  with  the 
passing  of  a  passenger  train  upon  a  parallel  track,  when  the 
attention  of  persons  standing  along  or  between  the  tracks 
would  be  likely  to  be  attracted  by  the  passenger  train,  and 
when  the  noises  from  the  passenger  train  would  be  likely  to 
conceal  the  approach  of  the  freight  train.  In  both  cases 
there  was  a  failure  on  the  part  of  the  parties  operating  the 
freight  to  exercise  proper  care  and  take  proper  precautions 
while  moving  it  forward  upon  the  track,  to  give  notice  of  its 
approach,  and  to  warn  parties  standing  on  or  near  its  tracks 
of  their  danger.  In  the  Downing  Case  there  was  no  evidence 
before  the  court  showing  the  circumstances  under  which  the 
railroad  tracks  had  been  placed  in  the  street,  and  whether 
the  title  of  the  land  upon  which  the  tracks  were  laid  was  in  the 
railroad  company  or  in  the  public,  and,  therefore,  whether 
the  party  killed  was  or  was  not  a  trespasser  or  a  licensee ;  but 
in  the  present  case  the  deceased  was  unquestionably  upon 
a  public  street,  and  not  on  defendant's  track,  when  killed, 
and  he  was  neither  a  trespasser  nor  a  licensee.  In  the  Down- 
ing Case  the  deceased  was  standing  on  or  near  a  practically 
abandoned  spur  track,  on  which  he  had  no  reason  to  appre- 
hend the  approach  of  a  moving  train,  while  the  parties  operat- 
ing the  freight  train  had  reason,  on  their  part,  to  believe 
that  there  would  be  danger  for  parties  standing  where  the 
deceased  was  standing,  while  in  the  present  case  both  the 
deceased  and  the  parties  in  charge  of  the  freight  train  must 
have  known,  or  be  presumed  to  have  seen  and  known  of,  the 
dangerous  character  of  the  situation,  and  each  and  both  held 
to  increased  care  and  vigilance. 

The  defendant  insists  that  the  deceased  was  backing  towards 
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the  freight  train,  and  was  still  moving  when  he  was  struck 
and  killed,  and,  if  not  actually  moving,  he  had  just  come  to  a 
halt ;  that,  while  the  space  between  the  tracks  was  sufficient  for 
safety,  yet  the  space  over  which  he  backed  was  short,  and 
they  could  not  anticipate  that  he  would  move  into  danger.  It 
sought  to  establish  that  deceased  was  not  struck  by  the  first, 
but  by  the  second  or  third,  car  of  the  train,  but  this  conten- 
tion it  did  not  sustain.  There  is,  as  usual,  a  conflict  of  evi- 
dence as  to  the  circumstances  under  which  the  deceased  came 
to  his  death.  Mercer,  a  farmer  living  in  Bossier  parish 
(plaintiffs'  witness),  testified  that  he  was  a  passenger  that  day 
on  the  incoming  passenger  train  of  the  Red  River  Valley 
road,  and  was  sitting  and  looking  out  of  the  window  on  the 
side  of  the  car  towards  where  the  deceased  was  killed, — the 
side  next  to  the  defendant  company's  switch  (side  track).  He 
was  about  a  car's  length  from  the  deceased  when  he  was 
struck.  He  saw  him  just  as  the  train  struck  him.  The  first 
he  noticed,  the  boy  seemed  to  be  standing  with  his  back  to 
the  defendant's  train,  and  he  was  struck.  Saw  him  just  about 
the  moment  that  the  train  struck  him.  He  was  standing  with 
his  back  to  the  track  of  the  defendant  company,  which  was 
parallel  to  that  on  which  witness  was,  and  parallel  with  main 
line  of  the  defendant  company.  He  seemed  to  be  looking  at 
the  Valley  train  as  it  ran  in  on  the  main  line.  He  had  bis 
face  towards  the  Valley  train,  and  his  back  was  towards  the 
track  the  other  train  was  on.  He  saw  the  collision.  He 
might  have  noticed  the  boy  before,  but  did  not  pay  any  atten- 
tion to  him.  The  train  seemed  to  strike  him  on  his  side. 
The  defendant's  train — a  freight  train — was  backing  towards 
the  east,  towards  the  railroad  bridge  over  Red  river.  The 
Valley  train  was  moving  to  the  west,  going  into  the  city. 
The  Valley  train  was  moving  very  slowly.  It  had  nearly  come 
to  a  stop.  Two  brakemen  came  up  along  the  ground  by  the 
side  of  the  track  after  the  deceased  was  struck,  but  not  before. 
There  might  have  been  some  one  on  the  top  of  the  car,  but 
witness  did  not  see  any  one.  He  was  not  paying  any  attention 
to  it  until  the  man  was  struck.  He  did  not  notice  whether 
the  train  on  which  he  was  was  making  a  noise  at  the  time. 
The  only  noise  it  could  have  made  at  the  speed  it  was  going 
was  the  escaping  of  steam.  The  defendant's  train  was  mov- 
ing very  slowly.  It  was  nearly  at  a  stop,  andclid  stop  in  about 
a  car's  length.  It  was  a  long  freight  train.  He  could  not  tell 
whether  there  was  a  ringing  of  the  bell  on  defendant's  train. 
There  are  freight  and  switch  engines  and  trains  moving  in  the 
yard  nearly  all  the  time.  The  yard  is  filled  up  with  tracks. 
Witness  has  seen  a  policeman  at  the  point  since  the  accident. 
Was  told  he  had  been  placed  there  to  keep  people  from  getting 
off  the  train.  Tom  Pattison,  a  drayman  in  the  employ  of 
Dreyfous  &  Co.  (plaintiffs'  witness),  was  at  the  defendant 
company's  track  right  below  the  Spring  Street  Bridge  when 
the  deceased,  Norman  Lampkin,  was  killed.     He  was  sitting 
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on  his  wagon,  which  was  facing  the  Red  river.  He  was  look- 
ing at  the  Valley  train.  'The  bov  was  standing  there,  looking 
at  the  Valley  train  coming  in.  He  was  standing  a  little  too 
close  to  the  Valley  train,  and  so  he  backed  back,  and  just  at 
that  time  the  defendant's  train  was  coming, — one  car  under  the 
bridge, — and  the  boy  backed  a  little  too  far,  and  this  train 
knocked  him  down.  He  backed  until  he  was  near  enough 
for  the  front  advancing  car  to  strike  him,  and  it  passed  between 
witness  and  the  boy.  The  latter  had  his  face  towards  the 
Valley  train  at  the  time  this  train  struck  him,  his  back  being 
towards  the  one  that  struck  him.  The  backing  car  was  about 
20  feet  from  the  boy  when  he  stepped  back.  There  was  no 
one  at  all  on  the  advancing  front  car,  which  was  the  one 
that  struck  him.  Witness  heard  no  one  call  out  to  him  or  give 
him  warning  to  get  out  of  the  way.  Never  heard  any  one 
say  anything  to  him,  and  never  saw  any  one  there.  Did  not 
hear  the  man  make  an  outcry.  Witness  made  a  mark  on  the 
map  introduced  in  evidence  showing  the  place  he  (the  wit- 
ness) was  at  when  the  accident  occurred.  The  following 
questions  and  answers  were  made  and  answered  by  this  wit- 
ness on  cross-examination:  "Q.  If  this  man  who  was  struck 
by  the  train  had  not  stepped  back  just  as  he  did,  this  freight 
train  would  not  have  struck  him,  would  it?  A.  No,  sir; 
I  reckon  not.  Q.  It  was  his  stepping  back,  then,  that  put 
him  in  the  way  of  that  freight  train  which  hit  him?  A.  Yes; 
I  reckon  so.  Q.  In  other  words,  if  he  had  stayed  where  he  was 
before  stepping  back,  he  would  not  have  been  struck,  but  would 
have  been  clear  of  both  trains?  A.  I  do  not  know,  sir.  Q. 
Was  there  space  in  there  sufficient  for  persons  to  stand  with 
safety  between  the  two  trains?  A.  Yes,  sir/ '  Skirring,  the 
engineer  on  the  Red  River  Valley  train,  testified  that,  as  the 
train  on  which  he  was  approached  the  bridge  on  Spring  street, 
the  deceased  was  sitting  near  the  end  of  the  sill  the  uprights 
stand  on,  under  the  bridge,  talking  to  another  man.  They 
both  got  up,  and  the  man  killed  was  ahead  of  the  other,  and 
stepped  right  in  front  of  his  (witness*)  train,  facing  it,  with 
his  back  to  the  approaching  train  of  the  defendant  company, 
and  went  sideways  towards  that  track.  There  were  two 
coaches  on  witness'  train  that  morning,  and  his  engine  was 
right  under  the  bridge,  and  stopped.  When  the  engine  passed 
him  the  man  was  all  right,  walking  down  the  track  (open 
space?)  towards  the  side  track  of  the  defendant  company. 
As  the  train  approached,  the  head  car  hit  him  on  the  shoulder 
and  knocked  him  down.  There  was  plenty  space  enough  be- 
tween the  two  tracks  for  him  to  have  been  safe  if  hd  had  not 
gone  too  far.  Just  before  he  was  struck,  the  man  was  clear 
of  the  car.  While  the  train  was  still  moving  he  stepped  in 
the  way,  and  it  struck  him.  He  had  his  back  to  that  train, 
and  was  looking  in  the  direction  of  the  Valley  train.  Just 
before  he  was  struck  he  was  entirely  clear  of  the  defendant's 
train.     He  was  not  on  the  track  at  all.     He  was  between  the 
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two  tracks  and  entirely  clear  of  the  tracks  until  the  defend- 
ant's train  got  within  six  feet  of  him,  he  supposed,  and  he  was 
still  going  sideways,  stepping  towards  that  side  track,  getting 
further  away  and  walking  into  the  defendant's  track.  He 
was  clear  of  the  track  until  the  train  got  within  six  feet  of 
him,  -and  it  was  moving  towards  him  all  the  time,  and  while 
the  train  was  moving  and  he  was  going  onto  the  defendant's 
track  they  could  not  have  stopped  him.  It  would  have  been 
impossible  for  them  to  have  done  so.  They  could  not  have 
done  more  than  they  did.  When  the  train  was  moving  the 
trainmen  could  not  have  stopped  it  in  time  to  have  prevented 
hitting  him  if  there  had  been  ioo  men  on  the  train.  Trains 
were  backing  in  there  all  the  time.  When  the  man  was  struck 
he  was  looking  up  towards  the  Red  River  Valley  train.  He 
was  kind  of  walking  sideways.  The  engine  was  under  the 
bridge  when  the  accident  occurred.  He  had  walked  down 
some  little  distance  towards  the  river.  He  was  about  middle 
ways  of  the  front  coach  of  the  Valley  train.  He  was  about 
25  feet  from  the  engine.  Both  trains  were  making  a  noise  at 
the  time.  Freight  cars,  in  particular,  make  a  noise  when  in 
motion. 

Plaintiffs'  counsel  refer  the  court,  in  support  of  their  charge, 
not  only  to  the  Case  of  Hamilton,  heretofore  noted,  but  to 
that  of  Curley  v.  Railroad  Co.,  40  La.  Ann.  810,  6  South. 
103;  Peyton  v.  Railroad  Co.,  41  La.  Ann.  861,  6  South.  690; 
Conway  v.  Railroad  Co./ 51  La.  Ann.  146,  24  South.  780; 
Barnes  v.  Railroad  Co.,  47  La.  Ann.  1218,  17  South.  782;  2 
Shear.  &  R.  Neg.  §§  471-484;  Cheney  v.  Railroad  Co.,  16 
Hun,  415;  Wiley  v.  Railroad  Co.,  76  Hun,  29,  27  N.  Y.  Supp. 
722;  Dunkman  v.  Railway  Co.,  95  Mo.  232,  4  S.  W.  670;  Id., 
16  Mo.  App.  Append.  548.  In  the  Curley  Case  this  court 
declared  that  a  railroad  company  running  and  operating  its 
road  through  the  streets  of  a  populous  city  is  bound  to  observe 
extraordinary  precautions  for  the  safety  of  the  public,  par- 
ticularly at  street  crossings.  We  are  of  the  opinion  that  the 
defendant  company  was  guilty  of  backing  the  freight  train 
down  its  track  past  the  point  in  question,  under  the  circum- 
stances disclosed  by  the  testimony  in  this  record,  without 
having  provided  and  taken  precautions  to  notify  parties  who 
might  be  standing  or  walking:  there  or  along  on  its  track  of 
its  approach,  and  warn  them  of  their  danger. 

We  have  next  to  ascertain  whether  the  decedent's  action  or 
inaction  in  the  premises  barred  the  right  of  recovery.  Plain- 
tiffs contend  that,  even  if  there  was  contributory  negligence 
on  the  part  of  the  decedent,  recovery  will  not  be  defeated  if 
there  has  been  a  plain  disregard  of  that  ordinarv  care  on  the 
part  of  defendant  which,  if  exerted,  would  have  averted  the 
accident,  causing  the  injuries  for  which  damages  are  sought, 
and  counsel  cites  in  support  of  this  position  Kramer  v.  Rail- 
road Co.,  51  La.  Ann.  1693,  26  South.  411;  Rice  v.  Railroad 
Co.,  51  La.  Ann.   108,    24  South.    791:  Maguire  v.    Railroad 
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Co.,  46  La.  Ann.  1543,  16  South.  457;  Nelson  v.  Railroad  Co., 
49  La.  Ann.  491,  21  South.  635;  Coasting  Co.  v.  Tolson, 
139  U.  S.  558,  11  Sup.  Ct.  653,  35  L.  Ed.  270;  Railway  Co. 
v.  Ives,  144  U.  S.  419,  12  Sup.  Ct.  679,  36  L.  Ed.  485;  Con- 
way v.  Railroad  Co.,  51  La.  Ann.  146,  24  South.  780.  In 
Herlisch  v.  Railroad  Co.,  44  La.  Ann.  280,  10  South/ 628, 
this  court  declared  that,  on  approaching  a  street  crossing  of  a 
railroad  track  in  a  city,  it  is  the  duty  of  a  traveler  to  exer- 
cise his  senses  of  sight  and  hearing,  and  look  and  listen  for  an 
approaching  train ;  that  his  failure  so  to  do  is  negligence, 
which,  in  case  of  collision,  will  prevent  his  recovery  of  dam- 
ages for  injuries  received.  In  the  consideration  of  the  case, 
it  will  be  observed  that  the  plaintiff,  when  struck  by  one  of 
defendant's  engines,  was  on  defendant's  track,  which  was  laid 
upon  its  private  property.  In  the  course  of  its  opinion  this 
court  said  it  was  satisfied  that  defendant's  employees  were 
neglectful  of  their  duties  under  the  general  principles  of  law, 
as  well  as  under  the  ordinances  of  the  city,  in  reference  to 
keeping  a  flagman  at  the  street  crossing,  the  exhibition  of 
a  red  light,  etc.,  and  that  the  evidence  rendered  it  exceedingly 
doubtful  that  a  bell  was  rung  or  a  whistle  sounded ;  that, 
taking  it  all  in  all,  the  evidence  made  out  a  case  of  negli- 
gence on  the  part  of  the  company;  that  they  were  evidently 
unmindful  of  the  rights  of  pedestrians  who  had  equal  rights 
to  use  this  crossing.  The  court  was  of  opinion,  however, 
that  the  plaintiff  was  himself  guilty  of  negligence  which 
directly  caused  or  contributed  to  the  accident  by  which  his 
injuries  were  inflicted,  and  declared  that  the  rule  was  a 
fair  and  reasonable  one  which  required  of  travelers  who  resort 
to  thoroughfares  of  a  city,  over  which  railroads  have  a  right 
of  way,  to  exercise  the  greatest  possible  care  to  avoid  col- 
lisions with  their  trains;  that  ordinarily  the  fact  that  the 
train  neglected  to  make  statutory  and  customary  warnings 
did  not  relieve  a  person  approaching  an  open  crossing  from 
the  duty  of  looking  out  on  approaching  the  road.  The 
court  quoted  approvingly  an  author  who.  summarizing  the 
duties  of  railroad  companies  and  travelers,  respectively,  in 
respect  to  public  crossings  at  the  intersection  of  public  streets, 
said:  "At  the  place  of  intersection  there  are  concurrent 
rights.  Neither  the  traveler  on  the  common  highway  nor  the 
railroad  comoany  has  an  exclusive  right  of  passage.  Even  on 
a  common  road  travelers  must  look  out  for  the  approach  of 
other  vehicles,  and  this  is  the  more  necessary  at  a  railroad 
crossing,  because  movement  on  such  a  road  is  more  speedy, 
and  because  the  consequences  of  such  a  collision  are  usually 
disastrous.  Precaution — looking  out  for  dangers — is  there- 
fore a  duty."  Thomp.  Neg.  p.  403;  Reeves  v.  Railroad  Co., 
30  Pa.  464;  Railroad  Co.  v.  Heileman,  49  Pa.  60.  In  Con- 
way v.  Railroad  Co.,  51  La.  Ann.  146,  24  South.  780,  this 
court  was  of  opinion  that  there  was  no  Droper  care  on  the 
part  of  the  employee  in  charge   of  defendant's  electric  car; 
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that  such  care  must  be  exercised  at  dangerous  places  on  a 
railway  to  avoid  indicting  injury  as  the  proper  manning  of  a 
car  requires.  The  plaintiff  in  that  case,  in  order  to  board  an 
electric  car  whose  stopping  place  was  on  its  track  in  the 
neutral  ground  on  Canal  street  between  Baronne  and  Car- 
ondelet,  walked  to  this  stopping  place  from  the  Baronne  street 
crossing,  along  the  open  space  on  the  neutral  ground  between 
the  track  of  the  defendant  company  and  a  parallel  track  of 
the  same  company.  It  was  All  Saints'  Day,  and  cars  were 
constantly  passing  on  this  parallel  track.  The  tracks  were 
so  close  together  that  a  person  standing  between  the  two 
when  two  cars  passed  each  other  was  almost  certain  to  be 
injured.  The  plaintiff  was  struck,  when  in  the  act  of  getting 
into  his  car,  by  the  overlapping  side  of  a  car  passing  at  that 
time  on  the  other  track,  and  coming  up  behind  him. 
Plaintiff,  before  leaving  the  Baronne  street  crossing,  had 
looked  to  see  whether  there  was  a  car  coming  up  on  the  other 
track,  but  did  not  look  back  after  he  had  once  started  between 
the  tracks  on  the  neutral  ground.  In  reference  to  the  plain- 
tiff's conduct  the  court  said:  "The  plaintiff  did  not  at  the 
moment  suspect  the  threatening  danger.  He  admits,  had  he 
looked,  he  would  have  had  no  trouble  in  seeing  the  approach- 
ing car.  There  was  forgetfulness  on  his  part,  it  is  true,  just 
prior  to  the  accident,  in  his  listlessly  walking  as  he  did. 
Whether  it  was  enough  to  defeat  the  right  of  recovery  is  a 
question  to  be  hereafter  determined.  Even  if  one  should 
usually  look  and  listen,  yet,  if  the  servant  should  have  seen 
the  danger,  it  is  negligence  not  to  have  seen  it  and  applied 
himself,  as  far  as  possible,  to  avoid  the  accident.  Moreover, 
the  plaintiff  was  on  the  passageway  from  ,which  passengers 
board  the  train.  These  reasons,  we  think,  take  the  case  out 
of  the  rule  requiring  one  to  look  and  listen.  *  *  *  N0t  to 
have  seen  the  plaintiff  walking  on  so  dangerous  a  place  was 
culpable  negligence.  It  must  be  borne  in  mind  that  passen- 
gers were  invited  to  board  the  train  from  the  space  over 
which  plaintiff  was  walking  at  the  time.  It  devolved  upon  the 
employees  of  the  defendant  company  to  be  careful,  to  run 
slowly  at  this  place,  and  to  look  on  the  entire  front  of  the 
advancing  car.  and  to  exert  a  timely  care  towards  protecting 
persons  in  dangerous  proximity  to  the  car.  The  space  hav- 
ing been  reduced  by  defendant's  car  from  four  and  a  half  feet 
to  eighteen  inches,  it  devolved  upon  its  employees  to  be  care- 
ful and  watchful.  It  does  seem  that,  with  ordinary  prudence 
and  watchfulness,  the  plaintiff  would  have  been  seen  by  one 
in  charge  of  the  advancing  car.  Not  to  have  seen  him,  in  our 
judgment,  makes  it  evident  there  was  a  want  of  even  ordinary 
care.  If  the  employee  had  exercised  the  care  required,  the 
accident  might  have  been  avoided.  It  certainly  devolved 
upon  the  defendant's  agents  to  carefully  look.  Any  other  rule 
would  afford  scant  protection  to  the  public,  and  give  protec- 
tion to    indifference  where   there  should  be  watchfulness. 
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There  can  be  no  serious  objection  to  the  nearness  of  the 
tracks  to  each  other.  It  is  unavoidable.  None  the  less,  if 
a  proximate  track  give  rise  to  more  than  ordinary  danger, 
such  danger  should  be  met  by  corresponding  precaution.  In- 
stead of  care  and  caution  which  should  have  been  exercised  in 
passing  the  steam  train,  the  record  shows  that  the  motorman 
never  saw  plaintiff,  who  was  walking  in  a  dangerous  path 
between  the  cars;  that  there  was  no  sounding  of  the  gong, 
nor  the  least  warning  of  approaching  danger.  The  defend- 
ant's employees  upon  such  an  occasion,  particularly  where 
there  are  many  passengers  and  a  number  of  people  on  the 
street,  owed  to  the  public  reasonable  care  and  diligence.  It 
was  the  duty  of  this  motorman  to  be  on  the  constant  look- 
out when  passing  the  narrow  strip  between  his  car  and  the 
West  End  train,  the  stopping  place  of  the  latter.  The  time 
(about  midday  in  November),  the  place  (a  dangerous  way 
where  passengers  frequently  boarded  the  train  which  plaintiff 
was  seeking  to  board),  the  duty  to  be  on  the  lookout  and  erive 
warning  when  there  was  danger  of  accidents,  all  made  it  oblig- 
atory upon  the  motorman  to  be  upon  the  alert.  By  the  use 
of  ordinary  care,  might  not  the  defendant  have  known  that 
plaintiff  was  in  an  exposed  position,  which  rendered  it  proper 
to  give  warning  at  this  particular  place,  and  even  at  this 
particular  place  check  its  car  a  little?  In  our  judgment,  there 
was  not  sufficient  care  and  caution  taken  to  avoid  the  acci- 
dent, and  in  consequence  we  think  that  the  defendant  is  liable. 
Plaintiff,  it  is  true,  was  in  an  exposed  position,  which  called 
for  more  than  ordinary  prudence  in  his  movements ;  yet  he 
was  invited  to  the  place  where  the  accident  occurred,  and. 
notwithstanding  a  slight  inattention,  he  should  not  have 
been  subject  to  the  risk  of  severe  injury  by  the  negligence  of 
the  motorman."  In  the  Conway  Case  the  defendant  com- 
pany had  a  person  on  guard  to  see  and  give  warning  and  to 
take  precautionary  steps,  but  he  did  not  see.  In  the  case  at 
bar  there  was  no  person  at  all  placed  on  guard  to  see  and  give 
warning;  and,  as  a  matter  of  course,  no  one  saw  Lampkin 's 
danger,  and  no  one  gave  him  warning.  There  was  this 
difference,  however,  in  the  situation  of  the  deceased  and  the 
defendant :  There  was  an  open  view  for  over  a  block  of  the 
present  defendant's  track,  from  Spring  to  Market  street,  and 
its  train  was  approaching  very  slowly,  so  that  the  deceased 
had  ample  time  to  look  up  the  track  to  ascertain  likelihood 
of  danger,  while  the  space  between  the  two  tracks  on  which 
Lampkin  had  gone  was  only  a  few  feet  wide,  and  he  could  pass 
from  a  situation  of  safety  to  one  of  danger  in  a  few  seconds. 
The  jury,  by  a  vote  of  10  to  2,  rendered  a  judgment  in  favor 
of  the  defendant.  Counsel  refer  to  the  verdict  of  a  jury  in 
favor  of  a  corporation  as  being  an  exceptional  fact,  and  urge 
upon  us  the  great  weight  which  should  be  given  to  it ;  but  we 
have  to  examine  the  record  ourselves,  and  determine  from 
that  examination  whether  the  jury  erred  or  not     For  the 
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same  reasons  which  have  impelled  us  to  reverse  or  modify 
the  verdicts  of  juries  when  adverse  to  corporations,  we  must 
reverse  or  modify  them  when  rendered  wrongly  in  their 
favor.  After  mature  deliberation,  we  are  of  the  opinion  that 
the  verdict  rendered  in  this  case  cannot  be  sustained.  We 
are  of  the  opinion  that  the  death  of  Lampkin  could  have 
been,  and  doubtless  would  have  been,  avoided,  had  the  defend- 
ant company,  while  running  its  train  through  the  streets  of  a 
city,  exercised  the  care  and  used  the  precautions  which  proper 
regard  for  the  public  safety  of  the  individuals  therein  called 
for. 

For  the  reasons  assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  verdict  of  the  jury  be  set  aside,  and  the  judg- 
ment rendered  therein  be,  and  the  same  is  hereby,  annulled, 
avoided,  and  reversed;  and  it  is  now  ordered,  adjudged,  and 
decreed  that  the  plaintiffs  herein  do  have  and  recover  from 
the  defendant,  J.  H.  McCormick,  in  his  capacity  of  receiver 
of  the  Vicksburg,  Shreveport  &  Pacific  Railroad,  the  sum  of 
$2, 500,  with  legal  interest  thereon  from  the  date  of  the  judg- 
men  herein  until  paid,  with  costs  in  both  courts. 


Finnkgan  v.  Michigan  Cent.  R.  Co. 

{Supreme  Court  of  Michigan,  June  4,  iqo/.) 

[86  N.  W.  Rep.  395.] 

Railroads — Personal  Injuries — Gross  Negligence— Person  on  Track 
— Obscuring  View — Failure  to  Ring  Bell.* — Where  plaintiff's  intestate 
was  walking  on  defendant's  track  at  a  point  where  numbers  of  people 
habitually  crossed,  and  the  track  curved  sharply  approaching  the  sta- 
tion, but  the  evidence  showed  that  he  had  been  on  the  track  but  a  very 
short  time,  and  that  the  engineer  was  on  the  outside  of  the  curve,  so 
that  he  could  see  but  a  short  distance,  and  that  the  fireman's  attention 
was  chiefly  directed  to  the  station  ahead,  and  somewhat  obscured  by 
smoke  from  a  passing  train  on  an  intersecting  track,  defendant's  serv- 
ants on  the  engine  were  not  guilty  of  gross  negligence  in  not  seeing 
plaintiff's  decedent,  or  giving  warning  by  bell  or  whistle,  so  as  to  make 
defendant  liable  in  spite  of  the  contributory  negligence  of  deceased. 

Error  to  circuit  court,  Washtenaw  county;  Edward  D. 
Kinne,  Judge. 

Action  by  William  Finnegan  against  the  Michigan  Central 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error.     Reversed. 

Lawrence  &  Butterfield,  for  appellant. 
Lehmann  Bros.  &  Stivers,  for  appellee. 

•As  to  care  to  be  exercised  by  railroads  at  crossings  at  populous 
places,  see  Downing  v.  Morgan  L,.  &  T.  Ry.  &  S.  S.  Co.  (La.),  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  422,  and  foot-note. 

As  to  the  duties  and  liabilities  of  railroad  companies  with  respect  to 
licensees  walking  on  or  crossing  their  tracks,  see  extensive  note,  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  394  etseq. 
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MONTGOMERY,  C.  J.  On  the  ioth  of  August,  i8q8,  one 
Greenman,  who  was  in  the  employ  of  defendant,  and  Don 
Finnegan,  a  boy  1 5  years  old,  were  struck  by  an  engine  of 
the  defendant,  and  killed.  The  tracks  of  the  Michigan  Cen- 
tral Railroad  Company  at  Ann  Arbor,  going  towards  Chicago 
from  the  passenger  house,  for  about  600  or  800  feet,  run  in 
a  westerly  direction,  and  then  take  a  sharp  curve  in  a  north- 
westerly direction.  At  nearly  the  stiff  est  point  of  the  curve 
is  located  the  overhead  bridge  of  the  Ann  Arbor  Railroad 
Company.  East  of  the  railroad  is  the  embankment  and  dam 
of  the  Ann  Arbor  Milling  Company,  and,  a  short  distance 
from  the  overhead  bridge  of  the  Ann  Arbor  Railroad,  on 
the  west  side  of  the  tracks,  are  Kyer's  gristmill,  a  cooper  shop, 
and  stock  yards.  On  the  southwest  side  of  the  mill  pond, 
and  adjacent  to  the  railroad  grounds,  there  were  a  number  of 
the  private  boat  houses,  that  had  been  there  for  15  or  18  years. 
There  was,  at  the  time  of  the  accident,  one  public  boat  house 
adjoining  the  railroad,  and  upon  land  owned  by  the  Ann 
Arbor  Milling  Company,  which  one  Paul  Tessmer  held  pos- 
session of  under  a  lease  from  the  milling  company.  There 
was  a  platform  or  gangway  which  rested  at  one  end  upon 
the  embankment  of  the  railroad.  The  railroad  premises 
opposite  these  boat  houses  were  unfenced,  and  were  a  part 
of  the  depot  yards  of  the  defendant.  On  the  west  side  of 
tracks,  between  the  gristmill  and  the  cooper  shop,  is  an  open 
space ;  also  one  between  the  cooper  shop  and  the  stockyards. 
Many  persons,  for  many  years,  have  been  accustomed  to  pass 
through  these  openings,  and  cross  the  track  of  the  Michigan 
Central  Railroad  Company,  for  the  purpose  of  going  either 
to  the  boat  house  of  Tessmer,  or  to  go  skating  or  swimming, 
or  to  pass  overthe  milldam.  A  majority  of  the  people  who 
frequented  this  locality  came  on  the  tracks  near  the  passen- 
ger house,  and  walked  up  to  the  mill  pond.  On  this  right  of 
way  of  the  railroad  company  there  is  no  well-defined  path  or 
passageway,  but  people  crossed  wherever  it  suited  their  con- 
venience, as  the  grounds  were  open,  and  one  part  of  the  right 
of  way  was  as  good  as  another  for  that  purpose,  it  all  being 
level  and  hard.  There  was  no  indication  of  any  beaten  path 
over  the  tracks.  There  was  a  beaten  path  near  the  cooper 
shop,  and  one  near  the  stockyard,  but  there  was  no  fence  along 
the  railroad,  and  persons  crossed  most  anywhere.  The 
tracks  of  the  defendant,  at  about  the  point  where  the  bridge  of 
the  Ann  Arbor  road  crosses  its  right  of  way,  make  a  sharp 
curve  in  a  northwesterly  direction,  and  run  more  nearly 
straight,  for  over  half  a  mile,  towards  what  is  known  as  the 
"Whitmore  Lake  Crossing/ '  On  the  ioth  day  of  August, 
1898,  Mr.  Greenman  was  employed  by  the  defendant  to  work 
in  its  freight  house,  and  also  to  attend  to  lighting  the  switch 
lamps,  west  of  Ann  Arbor  station.  In  the  afternoon  of  the  day 
above  mentioned  he  was  seen,  about  2  o'clock,  going  up  the 
track  to  attend  to  his  duties.     When  he  was  returning  down 
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the  tracks,  coming  from  his  work,  the  plaintiff's  intestate  was 
with  him.  There  is  a  little  shop  about  500  feet  west  of  the 
Ann  Arbor  bridge,  occupied  by  a  car  inspector.  Mr.  Green- 
man  and  Don  Finnegan  were  seen  to  pass  this  little  shop  on 
their  way  east  down  the  tracks,  about  15  or  20  minutes 
before  the  mail  train,  which  was  due  at  Ann  Arbor  at  3 147  p. 
m.,  came  along. 

There  is  no  testimony  in  the  case  to  show  where  Greenman 
and  Finnegan  were  from  the  time  they  passed  the  inspector's 
shop  until  they  were  seen  by  Mrs.  Hattie  Hurst,  as  they  were 
about  to  cross  the  tracks.  Her  testimony  is  as  follows:  "Q. 
About  what  time  did  this  happen,  as  near  as  you  can  tell? 
A.  About  five  o'clock.  Q.  Did  you  see  the  men  when  they 
were  struck, — the  little  boy?  A.  I  saw  the  man  and  the  boy 
when  they  were  struck.  Q.  Which  way  did  you  look  when 
you  saw  them  ?  A.  I  was  looking  towards  the  way  the  train 
was  going, — towards  the  city.  Q.  Where  was  the  man  and 
the  boy  in  reference  to  the  Ann  Arbor  bridge,  that  is  over 
the  Michigan  Central?  A.  Towards  the  depot.  Q.  About 
how  far  beyond  the  bridge  were  they  when  they  were  struck, 
as  near  as  you  can  tell?  A.  I  think  they  were  the  other  side 
of  the  dam.  Q.  About  opposite  the  dam?  A.  Yes;  about 
there.  Q.  Which  one  was  on  the  right-hand  side?  A.  The 
boy  was  on  the  side  next  to  the  river,  and  the  man  was  on  the 
side  next  to  Main  street.  Q.  Where  were  the  boy  and  the 
man  the  first  time  you  noticed  them  at  all  on  that  day?  A. 
The  first  time  I  noticed  them  they  were  going  across  the 
track.  When  I  saw  the  car  coming,  they  were  just  starting 
across,  and  I  thought  to  myself, 'It  is  the  five  o'clock  train 
coming. '  I  looked  down  for  my  husband,  and  did  not  see 
him,  and  in  that  time  they  caught  the  boy  and  man."  There 
was  testimony  tending  to  show  that  the  bell  was  not  ringing 
on  the  engine,  and  that  no  signal  was  given. 

The  circuit  judge,  while  expressing  doubt  as  to  whether  a 
case  had  been  made  out,  submitted  the  case  to  the  jury,  under 
instructions  in  which  it  was  stated  that  the  decedent  was 
chargeable  with  contributory  negligence,  but  left  it  to  the  jury 
to  find  whether  the  defendants'  servants  were  guilty  of  gross 
negligence.  The  contention  of  plaintiff's  counsel  is  that  the 
engineer  and  fireman  were  not  giving  attention  to  the  track 
ahead  of  them,  or  they  would  have  seen  Greenman  and  the 
defendant  walking  on  the  track,  and  they  seek  to  bring  the 
case  within  that  of  Battishill  v.  Humphreys,  64  Mich.  514, 
38  N.  W.  581.  The  course  of  the  argument  is  that  it  is,  upon 
the  whole  testimony,  open  to  inference  that  the  decedent  and 
Greenman  had  been  walking  upon  the  track,  for  some  dis- 
tance, where  they  might  have  been  seen,  and  that,  if  the  fire- 
man had  looked  along  the  track  constantly,  he  would  have 
seen  them  earlier.  As  a  matter  of  fact,  he  did  not  see  them 
until  within  a  very  few  feet  of  where  they  were  struck.  We 
think  a  fair  reading  of  the  testimony  does  not  show  that 


728  BRANCH  ROADS  Vol  XXI 

(NS) 

Attorney  General  v.  Greenville  &  H.  Ry.  Co 

Greenman  and  decedent  had  been  walking  along  the  track  for 
an j7  considerable  distance.  It  is  true  that,  immediately 
before  they  were  struck,  they  were  on  the  track,  with  their 
backs  to  the  approaching  train;  but  the  testimony  intro- 
duced by  plaintiff,  and  quoted  above,  shows  that  they  had  just 
started  to  cross  the  track. 

Neither  is  the  evidence  of  inattention  on  the  part  of  the 
trainmen  such  as  to  warrant  a  charge  of  gross  negligence. 
The  engineer,  being  on  the  outside  of  the  curve,  could  not  see 
far  ahead.  The  fireman  was  required  to  look  ahead  to  the 
station,  to  see  that  all  was  clear  there.  For  a  time,  his  view 
was  obstructed  by  smoke  from  the  Ann  Arbor  train.  It  is 
only  by  the  most  careful  figuring  that  it  is  attempted  to  be 
shown  that,  had  the  attention  of  the  fireman  been  given  at 
just  the  precise  point  of  tme,  he  would  have  seen  the  parties 
on  the  track,  if  they  were  then  there.  As  we  have  already 
pointed  out,  the  testimony  of  plaintiff's  witness  shows  that 
they  were  not  there  until  just  before  they  were  struck.  There 
was  no  evidence  of  gross  negligence  on  the  part  of  the  train- 
men, and  a  verdict  should  have  been  directed.  Judgment 
reversed,  and  a  new  trial  ordered.  The  other  justices  con- 
curred. 


Attorney  General  ex  rel.  Morris  &  Cumings  Dredging 

Co.  v.  Greenville  &  H.  Ry.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  March  4,  1901.) 

[48  Atl.  Rep.  568.] 

Railroads — Construction  and  Operation — Statute. — Under  the  general 
railroad  law  (2  Gen.  St.  p.  2654,  pi.  61)  more  than  one  railroad  may,  as 
against  the  state,  be  constructed  and  operated  upon  one  surveyed  route 
or  location. 

Construction  of  Branch  Railroads — Statute. — Under  the  same  law  (2 
Gen.  St.  p.  2660,  pi.  83)  the  survey  for  a  branch  of  a  railroad  need  not 
be  made  and  filed  with  the  survey  of  the  main  line,  and  a  branch  rail- 
road may  lawfully  be  constructed,  although  the  termini  of  the  main  line 
are  both  within  the  same  county. 

Same — Municipal  Consent— Statute.* — Under  "An  act  concerning 
railroad  corporations,"  approved  March  10,  1893  (2  Gen.  St.  p.  2716,  pi. 
338),  municipal  consent  is  only  required  for  the  construction  of  such 
branch  railroads  in  cities  or  towns  as  acquire  legal  authority  from  that 
statute,  namely,  those  to  a  mill,  factory,  or  other  manufacturing  estab- 
lishment, or  clay  bed. 

Same — Statute. — Under  the  supplement  approved  March  3,  1880  (2 
Gen.  St.  p.  2685,  pi.  201),  "An  act  respecting  railroads  and  canals," 
whenever  the  railroads  of  any  railroad  corporations  existing  by  or  or- 
ganized under  any  law  of  this  state  approach  each  other  within  the  dis- 
tance of  one  mile,  a  branch  railroad  may,  by  the  consent  of  the  two  com- 
panies, be  constructed  by  either  company  for  the  purpose  of  connecting 
such  railroads;  and  it  will  be  no  objection  to  the  legality  of  such  a 
branch  railroad  that  it  unites  with  the  main  line  on  both  sides  of  the 
connection. 

(Syllabus  by  the  Court.) 

•See  generally,  7  Rap.  &  Mack's  Dig.  568  et  seq. 
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Appeal  from  court  of  chancery. 

Action  by  Samuel  H.  Grey,  attorney  general,  on  tberelation 
of  the  Morris  &  Cumings  Dredging  Company,  against  the 
Greenville  &  Hudson  Railway  Company.  On  appeal  from 
two  orders  advised  by  Vice  Chancellor  Emery,  the  one  grant- 
ing an  injunction  and  the  other  refusing  to  dissolve  it.  The 
opinions  of  the  vice  chancellor  are  respectively  reported  in 
46  Atl.  638,  and  Id.  636.  Grant  of  injunction  affirmed. 
Refusal  to  dissolve  reversed. 

On  January  25,  1900,  the  attorney  general,  on  relation  of 
the  Morris  &  Cumings  Dredging  Company,  owners  of  land  at 
the  foot  of  Chapel  avenue,  a  public  highway  in  Jersey  City, 
and  that  company  as  complainant,  filed  a  joint  information 
and  bill  against  the  Greenville  &  Hudson  Railway  Company, 
a  corporation  organized  in  1895  under  the  general  railroad 
law.  It  was  alleged  that  the  defendant,  without  consent  of 
the  municipality,  was  about  to  lay  railroad  tracks  across 
Chapel  avenue  at  grade,  some  of  which  tracks  would  be  out- 
side of  its  filed  route;  an  injunction  against  this  was  prayed. 
The  defendant  answered,  denying  that  a  grade  crossing  had 
ever  been  contemplated,  and  averring  that  its  purpose  then 
was  to  construct  two  railroad  tracks  across  Chapel  avenue 
under  grade,  upon  a  route  filed  as  its  branch  No.  1  on  Jan- 
uary 31,  1900,  which  route,  at  Chapel  avenue,  was  coincident 
with  that  of  branch  No.  2  of  the  Jersey  City  Beit-Line  Rail- 
way Company,  organized  in  1890  under  the  general  railroad 
law;  and  that  such  construction  was  to  be  with  the  consent 
of  that  company, — both  corporations  forming  part  of  the 
Lehigh  Valley  System  for  receiving  and  handling  the  traffic 
sent  to  and  from  tide  water  over  the  Lehigh  Valley  Railroad. 
Affidavits  in  support  of  this  answer,  and  copies  of  the  filed 
routes  of  the  two  branches  and  of  the  consent  referred  to, 
were  appended.  The  injunction  prayed  was  denied.  There- 
upon, by  supplemental  information  and  bill,  an  injunction  was 
sought  against  the  crossing  of  Chapel  avenue  under  grade  at 
the  proposed  location  on  the  allegations  that  municipal  con- 
sent to  the  construction  of  the  defendant's  branch  No.  1  had 
not  been  obtained;  that  the  so-called  branch  was  a  mere 
relocation  of  part  of  the  defendant's  main  line,  which  had 
not  been  constructed;  that  it  ran  for  the  most  part  prac- 
tically parallel  with  that  part  of  such  main  line,  and  only  221; 
feet  distant  therefrom,  and  was  ultra  vires;  and  that  the 
proposed  construction  would  lessen  the  width  of  the  avenue. 
The  defendant  filed  only  an  affidavit  showing  that  the  travel 
on  Chapel  avenue  was  very  small.  On  April  17,  1900,  after 
hearing  a  motion  for  the  injunction  and  a  cross  motion  to  dis- 
miss the  information  and  bill,  the  vice  chancellor  decided  that 
the  bill  should  be  dismissed  on  the  ground  that  the  com- 
plainant had  no  special  interest  warranting  its  maintenance, 
but  that  the  information  should  be  retained,  and  that  an 
injunction  should   issue    according  to    its    prayer.     Orders 
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effectuating  this  decision  were  made  and  filed  on  May  2,  iqoo. 
After  the  decision  the  defendant  filed  its  answer  to  the  in- 
formation, with  supporting  affidavits.  It  denied  that  branch 
No.  i  was  an  attempt  to  relocate  its  main  line,  and  averred 
that  such  line  as  originally  located  was  in  process  of  construc- 
tion, and  was  to  be  completed.  It  further  averred  the  pur- 
pose of  branch  No.  i  to  be  to  connect  with  branch  No.  2  of 
the  Jersey  City  Beit-Line  Railway,  and  the  permanent  use 
contemplated  for  it  to  be  the  transportation  of  cars  and  freight 
in  the  course  of  delivery  to  and  from  the  city  of  Bayonne ; 
and  claimed  it  to  be  a  lawful  branch  designed  to  reach  points 
not  reached  by  its  main  line,  and  to  make  a  connection  of  such 
main  line  with  other  railroads.  It  further  averred  that,  un- 
less a  contract  with  Jersey  City,  then  in  litigation  on  cer- 
tiorari prosecuted  by  the  Morris  &  Cumings  Dredging 
Company,  should  be  finally  held  valid,  it  would  not  change 
Chapel  avenue  in  grade  or  width,  or  interrupt  public  travel 
thereon,  except  during  actual  construction  of  an  under-grade 
crossing  by  its  branch  No.  1 ;  but  claimed  that  for  such  an 
under-grade  crossing  municipal  consent  was  not  requisite.  In 
the  meantime  there  had  been  railroad  construction  under 
grade  across  Chapel  avenue  on  the  line  of  the  coincident 
routes  of  the  two  branches  above  mentioned,  and  proceedings 
in  contempt  had  been  instituted,  which  had  been  met  by  the 
defendant  with  affidavits  that  such  construction  was  made  by 
the  Jersey  City  Belt-Line  Railway  Company,  and  a  new 
information  had  been  filed  by  the  attorney  general,  on  rela- 
tion of  the  Morris  &  Cumings  Dredging  Company,  for  an 
injunction  against  both  railway  companies  to  restrain  the 
construction  then  in  progress.  The  grounds  of  relief  were 
substantially  those  urged  against  the  Greenville  &  Hudson 
Railway  Company,  and  it  was  claimed  as  a  matter  of  fact  that 
a  railroad  on  the  filed  route  of  branch  No.  2  of  the  Jersey 
City  Beit-Line  Railway  Company  would  not  be  a  branch  rail- 
road within  the  purview  of  the  statute,  but  would  be  a  mere 
incident  to  the  main  line.  To  this  information  the  Green- 
ville &  Hudson  Railway  Company  filed  its  answer,  denying 
any  part  in  the  construction  across  Chapel  avenue,  and  the 
Jersey  City  Beit-Line  Railway  Company  filed  its  answer 
admitting  construction  on  the  route  of  its  branch  No.  2;  which 
it  claimed  to  be  a  lawful  branch,  intended  to  connect  its  main 
line  with  the  National  Docks  Railway  and  the  Bergen  Neck 
Railway,  and  asserting  that  the  undergrade  crossing  of  Chapel 
avenue  with  two  tracks  had  been  completed,  and  that  public 
travel  had  been  restored  by  means  of  a  wooden  bridge  the  full 
width  of  the  avenue,  and  that  nothing  more  was  contemplated 
exceDt  the  substitution  for  the  bridge  of  a  steel  structure. 
On  May  19,  1900,  the  two  suits  were,  by  order,  consolidated, 
and  a  hearing  was  had  on  three  motions:  First,  by  the 
attorney  general  for  an  attachment  for  contempt  against  the 
Greenville  &  Hudson  Railway  Company  for  the  railroad  con- 
struction across  Chapel  avenue ;  second,  by  that  company  for 
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dissolution  of  the  injunction  resting  upon  it ;  and,  third,  by 
the  attorney  general  for  an  injunction  against  both  railway 
companies  upon  the  information  last  filed.  On  May  29,  1900, 
an  order  was  made  that  the  motion  for  an  attachment  be 
continued  until  final  hearing,  that  the  motion  to  dissolve  the 
injunction  against  the  Greenville  &  Hudson  Railway  Com- 
pany be  denied,  and  that  the  injunction  prayed  against  the 
Jersey  City  Beit-Line  Railway  Company  be  denied.  The 
existing  injunction  was  retained  solely  on  the  ground  that 
there  could  be  no  lawful  construction  of  two  railroads  on  the 
same  located  route,  and  it  was  held  that,  as  the  Jersey  City 
Beit-Line  Railway  Company  had,  with  the  assent  of  the 
Greenville  &  Hudson  Railway  Company,  built  a  railroad  on 
its  own  location,  its  previous  consent  to  the  last-named  com- 
pany's so  doing  was  no  longer  operative.  The  denial  of  the 
injunction  prayed  against  the  Jersey  City  Belt-Line  Railway 
Company  was  upon  ground  upholding  that  company's  claim 
in  all  respect  except  as  to  the  question  raised  that  its  branch 
No.  2  was  not  a  branch  railroad,  within  the  statute,  and  that 
question  was  reserved  for  final  hearing.  From  the  order  of 
May  2,  1900,  Granting  an  injunction,  and  from  so  much  of 
the  order  of  May  29,  1900.  as  denies  its  dissolution,  the  Green- 
ville &  Hudson  Railway  Company  has  appealed. 

Charles  L.  Corbin,  for  appellant. 
Lindley  M.  Garrison,  for  respondent. 

COLLINS,  J.  (after  stating  the  facts).  The  injunction 
against  the  appellant  was  properly  awarded.  The  informa- 
tion on  which  it  was  based  and  the  annexed  proofs  presented 
a  prima  facie  case  that  the  appellant's  branch  No.  1  was  a 
mere  relocation  of  a  part  of  its  main  line.  To  this  nothing 
was  interposed  but  an  affidavit  minimizing  the  travel  on  the 
highway  to  be  crossed.  A  lack  of  power  to  invade  the  public 
right  could  not  be  disregarded  merely  because  not  much 
harm  would  be  done.  The  case,  as  made,  was  a  clear  one, 
and  warranted  a  preliminary  injunction.  The  opinion  of  the 
learned  vice  chancellor,  as  reported  in  46  Atl.,  at  page  638,  is 
entirely  satisfactory  as  applied  to  the  situation  apparently 
existing.  But  the  answer,  when  filed,  completely  changed 
that  situation,  or,  ratherK  showed  that  it  had  been  miscon- 
ceived. On  the  motion  to  dissolve  the  injunction  it  appeared 
that  branch  No.  1  was  designed  for  a  connection  with  other 
railroads,  and  the  reason  relied  on  for  awarding  the  injunction 
was  very  properly  dismissed  from  judicial  consideration  when 
its  dissolution  was  refused.  Under  exactly  like  conditions,  the 
question  whether  branch  No.  2  of  the  Jersey  City  Beit-Line 
Railway  Company  had  legal  authority  was  left  until  final  hear- 
ing, as  appears  by  the  opinion  reported  in  46  Atl.,  at  page 
636.  That  feature  of  this  case  will  be  considered  later.  I 
pass  now  to  the  ground  on  which  alone  the  injunction  was 
retained,  namely,  that  two  railroads  cannot  lawfully  be  con- 
structed, under  the  franchise  of  the  general  railroad  law,  upon 
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the  same  surveyed  route  or  location.  That  statute  provides 
(2  Gen.  St.  p.  2654,  pi.  61)  "that  a  railroad  may  be  located  or 
constructed  under  this  act,  on  the  surveyed  route  or  location 
of  any  other  railroad,  with  the  consent  of  such  corporation 
and  not  otherwise. ' '     The  construction  enioined  in  this  cause 

mm 

was  to  be  upon  the  route  of  branch  No.  2  of  the  Jersey  City 
Belt-Line  Railway  Company,  and  for  it  the  appellant  had  the 
statutory  consent.  But  the  learned  vice  chancellor  held 
that  this  vested  right  had  been  lost  by  the  appellant's  tacit 
consent  to  subsequent  railroad  construction  on  that  route  by 
the  company  that  had  granted  it.  Rights  and  consequent 
obligations  cannot  be  so  easily  lost.  But  I  do  not  admit  the 
premise  of  illegality  of  a  two-fold  occupation.  Probably 
against  a  landowner  the  additional  burden  perhaps,  even,  of 
an  exclusive  occupation  by  the  grantee  of  the  right  could  not 
be  imposed ;  but  as  against  the  state  no  reason  for  a  limita- 
tion of  the  plain  words  of  the  statute  is  perceived.  It  seems 
to  me  that  the  use  of  the  right  of  way  of  100  feet  in  width, 
given  by  the  statute,  is  entirely  at  the  disposal  of  the  company 
acquiring  it,  so  that  it  be  devoted  to  railroad  uses  under  fran- 
chise derived  from  that  source.  It  may  be  better  for  the  state 
that  two  railroads  shall  run  on  that  right  of  way,  or  even  over 
the  same  tracks,  than  that  more  land  shall  be  subjected  to 
the  broad  grant  of  eminent  domain  conferred  by  the  act. 
But  the  question  is  not  one  of  expediency.  It  is  a  simple  one 
of  statutory  interpretation,  in  which  there  is  no  room  for 
doubt.  Branch  No.  1  of  the  appellant  has,  therefore,  a  legal 
right  to  its  surveyed  route  and  location.  Is  there  any  reason 
why  it  should  not  be  constructed?  Three  reasons  suggested 
by  the  respondent  were  in  the  court  below  held  to  be 
unfounded.  Two  were  dealt  with  in  the  opinion  first 
delivered,  and  the  other  in  that  in  the  consolidated  suit.  All 
involve  interpretation  of  statutes,  and  we  have  nothing  to  add 
to  the  convincing  expression  of  the  views  of  the  vice  chan- 
cellor. We  approve  his  declarations  that  under  the  general 
railroad  law  (2  Gen.  St.  p.  2660,  pi.  83)  the  survey  for  the 
branch  of  a  railroad  need  not  be  filed  with  the  survey  of  the 
main  line,  and  that  a  branch  railroad  may  lawfully  be  con- 
structed although  the  termini  of  the  main  line  are  both  within 
the  same  county,  and  that  under  "An  act  concerning  railroad 
corporations,"  approved  March  10,  1893  (2  Gen.  St.  p.  2716, 
pl.  338),  municipal  consent  is  only  requisite  for  the  con- 
struction of  such  railroads  in  cities  or  towns  as  acquire  legal 
authority  from  that  statute,  namely,  those  to  a  mill,  factory, 
or  other  manufacturing  establishment,  or  clay  bed.  The  only 
other  reason  urged  for  holding  the  injunction  is  that  which 
the  vice  chancellor,  as  to  Branch  No.  2  of  the  Jersey  City 
Beit-Line  Railway  Company,  reserved  until  final  hearing.  As 
to  the  appellant  it  may  be  disposed  of  now,  for  the  right  seems 
clear,  and  rests  upon  statute.  The  respondent's  claim  is 
that  appellant's  branch  No.  1,  is  not  really  a  branch  railroad, 
within  the  purview  of  the  general  railroad  law.     Whether 
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so  or  not,    it   is  within    the    express  authority   of  another 
statute.     The    answer    avers,,  and  uncontradicted  affidavits 
prove,  that  the   purpose  of  the  branch  is  a  connection  with 
branch  No.  2  of  the  Jersey  City  Beit-Line  Railway.     A  sup- 
plement approved  March  3,  1880  (2  Gen.  St.  p.  2685,  pi.  201), 
to  "An  act  respecting  railroads  and  canals,"  enacts  as  follows 
(section  i):     "That  whenever  the  railroads  of  any  railroad 
corporations  existing  by  or  organized   under  any   law  of  this 
state  shall  intersect  or  cross  each  other,  or  shall  approach 
each  other  within  a  distance  of  one  mile,  and  such  corpora- 
tions shall  agree  to  connect  their  said  railroads  with   each 
other,  it  shall  be  lawful  for  either  corporation  to  determine 
upon  constructing  a  branch  railroad  or  railroads  so  as  to  effect 
such  connection,  and  having  first  filed  a  map  and  survey  of 
such  branch  railroad  or  railroads  in  the  office  of  the  secretary 
of  state,  to  acquire,  by  purchase,  or  by  condemnation,  in  the 
manner  prescribed  by   its  charter,   such  land  as  shall  be  nec- 
essary for  such  branch  connecting  railroads,  and  for  that  pur- 
pose all  such  powers  as  shall  be  contained  in  its  charter  or 
conferred    otherwise    by    law,    shall   be   fully  possessed  by 
and   belong  to  each  of  such  corporations:    provided,    that 
all   proceedings  for  such  condemnation  shall    be  according 
to  said    charters,    with    all    rights    of    appeal    and    review 
thereby  given :  provided  further,    that  in  no  case  shall  any 
connection    be    made  without  mutual    consent    in    writing 
under  seal  of  such  corporations."     The  case   in   hand  falls 
directly  within  this  statute.     It  is  no  objection  to  the  legality 
of  the  proposed  branch  railroad  that  it  will  leave  the  main 
line  on  one  side  of  the  connection  and  return  to  it  on  the  other. 
To  compel  traffic  to  be  inconveniently  carried  past  a  natural 
point  of  departure  on  one  side  or  the  other,  and  then  be  sent 
backward  to  the  connecting  point,   with   the  alternative   of 
laying  out  two  branches,  one  from  each  direction,  would  be 
an  unreasonable  construction  of  the  act.     The  authority  is  to 
construct  "a  branch  railroad  or  railroads  so  as  to  effect  such 
connection,"  and  a  connecting  loop  is  within  the  authority. 
The  case  does  not  affirmatively  show  a  sealed  consent  in  writ- 
ing of  the  two  corporations,  but  that  is  a  matter  concerning 
them  only,  and  will  be   timely  if  executed  before  the  actual 
connection  is  made.     That  the  two  companies  whose  rail- 
roads are  to  be  connected   are  parts  of  the   Lehigh   Valley 
System     is    immaterial.      They    are    distinct    corporations, 
and   identity  of  interest  affords  no    ground  to  deny    them 
their  legal  rights  as  such.     National   Docks  Ry.    Co.   v.  Cen- 
tral R.  Co.  of  New  Jersey,  32  N.   J.    Eq.    755.     The  order  of 
May  2,  iqoo,  awarding  an  injunction  against  the  appellant,  will 
be  affirmed,  but  the  order  of  May  29,   1900,  denyine  a  motion 
to  dissolve  that  injunction,  will  be  reversed,   and  the  cause 
will  be  remitted  to  the  court  of  chancery,  with  directions  to 
order  its  dissolution.     Inasmuch  as  there  will  be  but  one  bill 
of  costs  in  this  court,  and  the  appellant  prevails  on  the  merits 
of  the  controversy,  it  should  have  costs. 
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(Supreme  Court  of  New  Hampshire,  Rockingham,  March  75,  1901.) 

[48  Atl.  Rep.  1103.] 

Earnings— Net  Receipts  —  "Expenditures" — Statute. — The  phrase, 
"ten  per  cent,  on  their  expenditures,"  in  Laws  1844,  c.  128,  §  11,  pro- 
viding that  when  the  net  receipts  of  railroad  corporations  shall  exceed 
10  per  cent,  on  their  expenditures  the  balance  shall  be  paid  to  the  state, 
refers  to  the  sum  actually  contributed  by  the  stockholders,  and  not  to 
the  entire  amount  expended  in  the  construction  of  the  road ;  and  hence 
the  state  is  entitled  to  recover  the  amount  by  which  the  net  receipts 
exceed  10  per  cent,  of  the  actual  investments  of  the  stockholders,  though 
such  net  receipts  may  not  exceed  10  per  cent,  of  the  whole  cost  of  the 
road. 

Same— Same — Same— Same — Dividends — Source.* — Where  the  state 
sues  to  recover  the  excess  of  a  railroad's  net  receipts  over  10  per  cent,  of 
its  expenditures,  under  Laws  1844,  c.  128,  §  11,  providing  that  when  the 
net  receipts  of  railroad  corporations  shall  exceed  10  per  cent,  on  their 
expenditures  the  balance  shall  be  paid  the  state,  it  cannot  recover  on  a 
mere  showing  that  the  total  dividends  paid  have  exceeded  10  per  cent,  of 
the  amount  contributed  by  the  stockholders,  but  it  must  also  appear 
that  the  excess  came  from  the  earnings  of  the  road,  and  not  a  division 
of  the  capital,  or  some  source  other  than  tolls  paid  by  the  public. 

Exceptions  from  Rockingham  county. 

Action  by  the  state  against  the  Manchester  &  Lawrence  Rail- 
road to  recover  the  excess  above  the  average  of  10  per  cent, 
per  annum  of  defendants'  net  receipts.  Judgment  in  favor  of 
defendants  entered  on  the  report  of  a  referee,  and  plaintiff  ex- 
cepts.    Case  discharged. 

Edwin  G.  Eastman,  Atty.  Gen.,   for  the  State. 
Oliver  E.  Branch,  for  defendants. 

PEASLEE,  J.  The  state  claims  to  recover  from  the  defend- 
ants sums  alleged  to  have  been  received  by  them  in  excess  of 
the  amount  they  are  allowed  to  receive  and  retain  as  against 
the  public.  It  charges  that  the  defendants  have  divided  to 
their  stockholders  more  than  the  10  per  cent,  specified  in  the 
statutory  grants  to  them.  The  parties  disagree  as  to  what 
the  amount  is  upon  which  the  percentage  is  to  be  reckoned, 
and  also  as  to  whether  the  stockholders  are  entitled  to  interest 
upon  deferred  dividends.  The  claim  of  the  state  is  that  the 
defendants  can  divide  10  per  cent,  upon  the  capital  stock 
issued,  and  no  more,  while  the  defendants  insist  that  they  are 
entitled  to  that  per  cent,  upon  all  money  expended  in  the 
construction  of  the  road.  It  is  not  necefesary  to  construe  the 
provision  of  the  charter  upon  this  point  (Laws  1847.  c.  549, 
§  5),  because  it  is  so  nearly  identical  with  the  general  law  as 
to  be  superfluous.  State  v.  Manchester  &  L.  R.  Co.,  69  N. 
H.  35,  49,  38  Atl.  736.  The  act  which  controls  here  is  the 
law  which  was  applicable  to  all  railroads.  Opinion  of  the 
Justices,  66  N.  H.  629,  671,  33  Atl.  1076.     It  reads  as  follows: 

■      ™  I  --  -     ■       ■  I  -  -■  -     »         ■  I     II     ■  ..  ■■■■■■■  I     ^ 

*See  generally,  9  Am.  &Eng.  Enc.  Law  (2d  Ed.)  679. 
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"  Such  corporations  shall  keep  exact  accounts  of  all  their 
receipts  and  expenditures,  and  make  annual  reports  thereof 
to  the  railroad  commissioners,  who  shall  annually  com- 
municate the  same  to  the  legislature,  and  in  any  and  every 
year  when  their  net  receipts  shall  be  found  to  exceed  the 
average  of  ten  per  cent,  on  their  expenditures,  from  the  com- 
mencement of  their  operations,  the  excess  shall  be  paid  into 
the  treasury  of  the  state,  until  otherwise  directed  by  the  leg- 
islature." Laws  1844,  c.  128,  §  11.  The  question  is,  what 
was  intended  by  the  use  of  the  word  "expenditures"?  Did 
the  parties  to  the  legislative  grant  understand  that  the  mean- 
ing of  this  word  included  all  that  the  corporation  paid  out  in 
the  construction  of  the  road,  irrespective  of  whether  the  funds 
so  used  were  actually  contributed  by  the  owners  of  the  enter- 
prise, or  was  the  amount  so  contributed  (i.  e.  the  capital  stock 
paid  in)  the  sum  in  mind?  One  intention  which  the  legis- 
lature of  1844  had  was  to  establish  a  general  railroad  law,  and 
this  intention  found  expression  in  the  act  of  which  the  section 
under  consideration  forms  a  part.  Railroad  Co.  v.  Greely, 
23  N.  H.  237,  242.  Sections  10  to  20  of  the  act  "were  evi- 
dently intended  to  be  a  system  of  uniform  law  applicable  to 
all  railroads."  Opinion  of  the  Justices,  66  N.  H.  629,650, 
33  Atl.  1076.  It  is  therefore  necessary  to  construe  all  the 
sections  together.  Each  part  is  to  aid  in  the  interpretation 
of  the  whole.  "One  part  of  a  statute  must  be  so  construed 
by  another,  that  the  whole  may  (if  possible)  stand."  The 
interpretation  should  furnish  "matter  for  every  clause  of  the 
statute  to  work  *  *  *  upon."  1  Bl.  Comm.  89;  Barker 
v.  Warren,  46  N.  H.  124;  Stanyan  v.  Town  of  Petersborough, 
69  N.  H.  372,  373,  46  Atl.  191.  In  another  section  of  the  act 
is  the  following  provision:  "The  rates  of  toll  for  freight  of 
passengers  and  merchandise,  when  the  net  income  of  the 
stock  shall  exceed  ten  per  cent.,  shall  be  subject  to  alteration 
by  the  legislature,  according  as  they  shall  deem  just  and 
expedient."  Laws  1844,  c.  128,  §  13.  Here  there  is  no 
uncertainty  as  to  the  principal  sum  upon  which  the  percent- 
age is  to  be  computed.  It  is  the  capital  stock, — the  amount 
contributed  by  the  owners  of  the  joint  venture.  They  are 
allowed  a  net  income  of  10  per  cent,  upon  their  investment, 
or,  from  the  standpoint  of  the  stockholders,  upon  their 
expenditures.     Is  the  meaning  different  in   section  11? 

This  section  provides  for  the  return  of  unreasonable  exac- 
tions, as  nearly  as  possible,  to  those  who  have  suffered  thereby. 
State  v.  Manchester  &  L.  R.  Co.,  69  N.  H.  35,  48,  38  Atl.  736. 
Section  13  provides  a  method  by  which  like  future  exactions 
may  be  prevented.  In  one  instance,  there  is  to .  be  an 
accounting  for  excessive  charges  received ;  in  the  other,  there 
may  be  a  legislative  prohibition  of  the  wrong  in  the  future. 
It  is  natural  to  suppose  that  the  limit  of  what  was  allowed  to 
the  railroad  would  be  the  same  in  either  case.  The  evil  to 
be  guarded  against  or  remedied  was  excessive  tolls,  and  no 
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reason  appears  why  a  rate  should  be  considered  unreasonable 
as  to  the  future,  and  not  as  to  the  past.  In  section  1 1  the 
language  is,  "net  receipts  *  *  *  on  their  expenditures"; 
and  in  section  13.  "net  income  of  the  stock."  In  view  of  the 
fact  that  both  provisions  are  found  in  one  scheme  of  general 
law,  the  inference  is  that  the  phrases  mean  the  same  thing. 
If  this  is  not  so,  the  act  is  inconsistent  with  itself.  The  object 
to  be  attained  is  the  same  under  either  section, — the  limita- 
tion of  tolls  to  reasonable  rates.  "The  general  statute  was 
not  a  change  of  policy,  but  of  method."  State  v.  Manchester 
&  L.  R.  Co.,  69  N.  H.  35,  48,  38  Atl.  736.  In  pursuit  of  this 
object,  both  remedial  and  preventive  legislation  was  enacted. 
If  there  is  any  evidence  tending  to  show  that  the  public  rights 
sought  to  be  protected  were  greater  or  less  in  the  one  case 
than  in  the  other,  it  has  not  been  pointed  out. 

If  the  defendants'  position  were  sound,  if  would  follow  that, 
while  the  railroad  could  retain  the  sums  here  sought  to  be  re- 
covered, yet  the  state,  by  reducing  the  tolls,  could  have  pre- 
vented the  railroad  from  receiving  the  money.     In  this  way 
one  part  of  the  act  could  be  used  to  defeat  the  operation  of 
another.     Action   by  the  state,  reducing  the  tolls,  might  still 
later  be  nullified  by  the  road.     For  example,    if  stock  was 
issued  to  the  amount  of  $500,000  and  the  road  was  built  at  a 
cost  of  $1,000,000  (of  which  sum   the  corporation  owed   one- 
half),  the  corporation  could  in  the   first  year  divide  to  its 
stockholders  10  percent,  upon  the  cost  of  the  road,  or  $100,000. 
The  state  could  not  recover  any  part  of  this,  but  the  legislature 
mierht  enact  that  for  the  next  year  the  tolls  should  be  reduced 
so  that  the  net  income  would  be  only  $50,000.     For  this  year 
the  legal  limit  of  the  dividend,  because  of  legislative  action  fix- 
ing the  tolls,  would  be  only  one-half  what  it  was  the  previous 
year.     Now,  if,  in  the  third  year,  the  incorporation  should  fix 
its  tolls  so  high   that  it  would  have  $150,000  net  profits,  and 
should  divide  that  sum  to  the  stockholders,  when  sued  for  excess 
it  would  answer  it  had  only  divided  an  average  of  10  per  cent, 
from  the  beginning  upon  the  cost  of  the  road,  and  that  the 
law  allows.     A  construction  which   leads  to  such  results  puts 
"an  undesiened  and  novel  inequality  in  the  place  of  uniformity, 
in  violation  of  elementary  principles."     If  a  statute  is  capa- 
ble of  two  meanings,  one  of  which  is  more  reasonable,  and 
therefore  more  probable,   than  the  other,   that  fact  is  nec- 
essarily considered,  with  all  other  competent  evidence,  on  the 
question  of  intent.     Opinion  of  the  Justices,  66  N.  H.  629, 
33  Atl.  1076. 

If  the  provisions  of  these  sections  were  in  acts  passed  at 
different  times,  there  would  be  more  ground  for  claiming  that 
they  had  different  meanings.  When,  as  in  this  case,  they  are 
parts  of  one  act,  the  rule  to  so  construe  it  that  the  whole  will, 
if  possible,  stand  is  of  the  highest  importance.  It  has  hereto- 
fore been  said  that  the  provision  of  section  11  "relates  to  *  *  * 
an  excess  of  net  income  above  ten  per  cent.,"  and  that  of 
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section  13  "to  the  alteration  of  tolls  when  the  net  income 
exceeds  ten  per  cent."  Opinion  of  the  Justices,  66  N.  H. 
629,  671,  33  Atl.  1076.  There  was  in  that  opinion  no  sugges- 
tion that  the  net  income  should  be  computed  in  one  way  in 
one  event,  and  in  another  way  in  the  other  event.  While 
there  are  many  reasons  for  fixing  the  same  sum  as  the  basis 
for  computation  in  each  case,  no  reason  is  suggested  for  a 
different  rule.  The  sole  argument  advanced  is  based  upon  a 
technical  construction  of  the  language  of  the  act.  The  com- 
petent evidence  tends  to  prove  that  the  legislative  intent  was 
that  the  net  income  should  be  computed  upon  the  basis  of  the 
stock.  "What  is  within  the  legally  proved  intention  of  the 
legislature  is  within  the  statute,  though  not  within  the  letter; 
and  what  is  within  the  letter,  but  not  within  the  intention, 
is  not  within  the  statute."  Opinion  of  the  Justices,  66  N.  H. 
629,  655,  33  Atl.   176. 

The  defendants'  arguments  against  this  conclusion  are 
chiefly  drawn  from  the  construction  which  they  say  should  be 
placed  upon  section  10  of  the  general  law  and  section  Q  of  the 
charter.  "The  state  may,  at  any  time  after  twenty  years, 
resume  the  right  and  privilege  of  the  corporation  in  such 
railroad,  on  giving  one  year's  notice  and  paying  to  the  cor- 
poration all  it  may  not  have  received  of  its  expenditures,  at 
the  rate  of  ten  per  cent,  per  annum."  Laws  1844,  c.  128,  § 
10.  It  is  argued  that  here,  at  least,  "expenditures"  means 
cost  of  construction.  An  examination  of  the  section  shows  the 
claim  to  be  unfounded.  The  object  of  this  section  was 
different  from  that  of  sections  11  and  13.  Their  aim  was  to 
prevent  the  corporation  from  taking  what  did  not  belong  to 
it.  while  this  was  enacted  to  enable  the  state  to  buy  the  prop- 
erty of  the  corporation.  The  property  to  be  purchased  was 
not  necessarily  the  railroad  free  from  all  debt.  It  was  "the 
right  and  privilege  of  the  corporation  in  such  railroad." 
For  the  amount  stipulated,  the  state  could  succeed  to  the 
right  of  the  corporation.  Like  any  other  successor  who 
pays  a  price  for  the  interest  of  another  in  an  enterprise, 
the  state  would  take  the  concern  as  it  was,  subject  to 
the  burden  of  debts,  or  made  valuable  by  credits  due  to 
it.  Here,  as  in,  the  other  sections,  the  expenditures  re- 
ferred to  were  those  of  the  stockholders.  Upon  repayment 
of  those  and  any  deficiency  in  the  annual  income,  the  state 
steps  into  the  place  of  the  corporation,  so  far  as  owning  the 
property  goes.  This  is  the  only  intelligible  meaning  to  be 
given  to  the  phrase,  "resume  the  right  and  privilege  of  the 
corporation  in  such  railroad."  This  meaning  is  made  still 
clearer  by  an  examination  of  the  provision  of  the  charter 
upon  the  subject:  "The  state,  *  *  *  after  the  expiration 
of  twenty  years  from  the  completion  of  said  road,  may  pur- 
chase the  same  of  said  corporation,  and  all  the  franchise 
rights  and  privileges  of  said  corporation,  by  payine  them 
therefor  the  amount  expended  in  making  said  road,   and  in 
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case  at  the  time  of  the  purchase  the  said  corporation  shall  not 
have  received  a  net  income  equal  to  ten  Der  cent,  per 
annum  on  the  amount  of  such  expenditure  from  the  time  of 
the  payment  thereof  by  the  stockholders,  by  paying  said  cor- 
poration such  additional  sum  as,  together  with  the  tolls  and 
profits  of  every  kind  which  they  shall  have  received  from  said 
railroad,  will  be  equal  to  a  net  profit  of  ten  per  cent,  per 
annum  on  the  cost  of  said  road,  from  the  time  of  the  payment 
thereof  by  the  stockholders  to  the  time  of  purchase. ' '  Laws 
1847,  c.  549,  §  Q.  Here  is  a  further  specification  of  what  is 
meant  by  "expenditures. "  They  are  what  has  been  expended 
by  the  stockholders.  The  phrase,  "the  payment  thereof  by 
the  stockholders,"  shows,  in  a  clear  light,  the  legislative 
intent.  The  sum  upon  which  the  income  was  to  be  computed 
was  what  the  stockholders  had  expended,  not  what  the 
corporation  might  be  owing  for  borrowed  money. 

It  is  further  argued  that,  if  the  corporation  built  the  road 
without  issuing  any  stock,  the  whole  net  profit  might  be  re- 
covered by  the  state, — a  result  which  the  defendants  assume 
is,  beyond  question,  outside  the  legislative  intent.     Conced- 
ing, for  the  purpose  of  the  argument,   that  the  corporation 
could  legally  carry  on  business  in  this  way,  the  result  would  be 
as  stated.     This    is  the  true  construction  of  the  act.     The 
defendants  assert  that  the  legislature  could  not  have  intended 
such  a  result,  but  they  advance  no  reason  why  a  corporation 
which  has  risked  nothing  of  its  own  should  reap  a  profit.     To 
whom  would  such  profit  go?     Not  to  those  who  loaned  the  cor- 
poration money;  for  payment  of  interest  to  them  must   be 
made  before  there  could   be  any  net  income.     It  would  not 
go  to  stockholders ;  for  there  would  be  none  in  existence. 
The  intangible  thing  called  the  " corporation,' '   in  which  no 
one  had  any  financial  interest,  might  well  be  called  upon  to 
return  to  the  state  the  privileges  in  the  development  of  which 
no  one  had  risked  anything  as  proprietor.     Beyond  this  it  is 
not  probable  that  the  legislature  of  1844  had  in  mind  the 
modern  methods  of  doing  business  referred  to  in  the  defend- 
ants' proposition.     It  was  then  supposed  that  the  right  to 
issue  stock  was  granted  for  the  purpose  of  enabling  the  com- 
pany to  accumulate  the  capital  with  which  to  carry  on  busi- 
ness.    The  construction  of  the  act  cannot  be  based  upon  the 
unfounded  assumption  that  the  legislature  expected  that  this 
and  other  railroad  corporations  were  to  be  nothing  but  names, 
and  without  financial  substance.     "The  meaning  of  a  written 
law  is  not   found,    beyond  the  fair  scope  of  its  terms,    in 
*    *    *    a  policy  not  sufficiently  established  at  the  date  of 
the  act  to  be  presumably  known  to  the  legislature."     Opinion 
of  the  Justices,  66  N.  H.    629,  665,   33  Atl.    1076.     The  legis- 
lature intended  to  pass  a  general  law,   applicable  to  all  rail- 
roads.    It  intended  to  have  each  section  of  the  act  have  some 
effect.     It  intended  to  pass  a  law  which  was  not  in  conflict 
one  part  with  another.     Its  members  thought,   understood, 
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and  intended  in  accordance  with  what  was  then  known  and 
understood.  Giving  due  weight  to  these  facts  in  the  inter- 
pretation of  the  statute,  it  appears  more  probable  than  other- 
wise that  the  phrases,  "  expenditures  and  interest  on  such 
expenditures"  (Laws  1844,  c.  128,  §  10);  "their  expenditures 
from  the  commencement  of  their  operations' '  (Id.  §  11);  "the 
net  income  of  the  stock* '  (Id.  §  13);  and  "the  cost  of  said 
road  from  the  time  of  payment  thereof  by  the  stockholders' ' 
(Laws  1847,  c.  549.  §  9). — all  refer  to  a  common  quantity  as 
the  basis  upon  which  the  computations  were  to  be  made. 
This  quantity  is  the  capital  stock  paid  in,  and  upon  this  sum 
the  percentage  is  to  be  calculated. 

For  a  considerable  time  the  annual  dividend  or  net  income 
was  less  than  10  per  cent,  upon  the  capital  stock.  In  one 
year  it  exceeded  that  amount.  Upon  the  whole,  it  ex- 
ceeded an  average  of  10  per  cent,  from  the  commencement  of 
their  operations,  unless  the  stockholders  are  to  be  credited 
with  interest  upon  the  deferred  dividends.  Whether  they  are 
to  be  so  credited  depends  upon  the  meaning  of  the  statute.  The 
referee  ruled  that  such  meaning,  or  the  intent  of  the  parties, 
was  a  question  of  fact,  and  he  passed  upon  it  as  such.  The 
defendants  now  contend  that  this  finding  is  conclusive,  and 
cannot  be  reviewed  here.  It  was  based  upon  the  statement 
that  "the  interpretation  of  this  charter,  like  the  interpretation 
of  any  other  grant,  statutory,  contractual,  or  testamentary, 
is  the  ascertainment  of  intention,  and  the  question  of  inten- 
tion is  a  question  of  fact,  to  be  determined  upon  competent 
evidence."  Burke  v.  Railroad  Co.,  61  N.  H.  160,  233.  Taken 
by  itself,  this  might  justify  the  ruling  of  the  referee ;  but  the 
remark  was  not  intended  for  a  statement  of  the  whole  law. 
The  fact  that  in  the  case  in  which  the  language  is  used  the 
court  decided  the  question  referred  to  at  the  law  term,  and  as 
questions  of  law  are  disposed  of,  is  sufficient  to  show  that  the 
application  of  the  remark  made  in  the  present  case  was 
erroneous.  The  law  is  more  fully  stated  in  a  companion  case 
to  that  quoted  from.  "The  legal  construction  of  the  act  is 
the  ascertainment  of  the  intention  of  the  legislature.  In  one 
sense,  their  intention  is  a  matter  of  law;  it  is  a  auestion  for 
the  court.  In  another  sense,  and  for  the  purposes  of  the 
present  inquiry,  it  is  a  matter  of  fact;  it  is  to  be  determined 
by  the  natural  weight  of  competent  evidence/'  State  v. 
Hayes,  61  N.  H.  264,  330.  Whatever  name  is  give  to  the  ques- 
tion involved, — whether  it  is  called  a  question  of  fact,  deter- 
minable by  the  court  upon  all  the  competent  evidence,  or  a 
question  of  law,  determinable  by  the  court,  but  like  a  ques- 
tion of  fact, — the  essential  proposition  concerning  it  remains. 
It  is  a  question  for  the  court.  As  the  referee  treated  this  in- 
quiry as  one  upon  which  his  finding  was  conclusive,  he  did  not 
pass  upon  certain  questions  of  fact  which  are  material  in  the 
view  here  taken  of  the  nature  of  the  question  under  considera- 
tion. 
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There  is  a  finding  as  to  the  amount  distributed  to  stock- 
holders, but  whether  it  was  taken  from  the  net  income  is  left 
undetermined.  Until  this  fact  is  found  for  the  state,  there 
can  be  no  recovery  in  this  suit.  "The  state  in  this  action 
stands  precisely  as  an  individual  in  a  like  action.  It  is  sub- 
ject to  the  same  rules  of  law  and  evidence.  It  has  no  greater 
power,  rights,  or  privileges  than  any  plaintiff.  It  must  estab- 
lish the  defendants'  legal  indebtedness,  or  it  must  fail. ' '  State 
v.  Manchester  &  L.  R.  Co.,  69  N.  H.  35,  49,  38  AtL  736.  It 
appears  that  the  total  dividends  exceed  10  per  cent,  per  annum 
by  $69,100.38.  What  the  nature  6i  these  dividends  was — 
whether  they  came  from  earnings,  from  an  illegal  division  of 
the  capital,  or  from  some  other  source — is  not  distinctly  found. 
An  essential  fact  for  the  state  to  establish  is  that  they  came 
from  the  earnings  or  net  receipts  for  the  use  of  the  road.  It 
must  show  that  the  defendants  have  taken  from  the  public  and 
distributed  to  their  stockholders  more  than  the  amounts  fixed 
in  the  statutory  grants.  If  the  sums  distributed  have  come 
from  different  sources,  and  not  more  than  the  legal  amount 
has  been  collected  from  the  public  as  tolls,  the  state  cannot  pre- 
vail here.  This  statute  was  enacted  for  the  sole  purpose  of 
securing  to  the  public  reasonable  rates  of  toll.  Its  purpose 
was  not  to  obtain  revenue,  but  to  enforce  the  established 
policy  of  the  state ;  and  the  suit  was  brought  to  recover  ex- 
cessive tolls,  in  order  that  the  same  may  be  returned  as  nearly 
as  possible  to  those  who  suffered  from  the  exaction.  State 
v.  Manchester  &  L.  R.  Co.,  69  N.  H.  35,  48,  38  AtL  736.  If 
no  more  has  been  taken  from  the  public  than  the  law  permits, 
there  is  nothing  to  return.  The  statute  under  which  this  suit 
is  brought  relates  only  to  the  question  of  reasonable  tolls.  It 
was  not  designed  to  regulate  the  acts  of  railroad  corporations 
in  other  matters ;  and  whether  the  funds  have  been  legally  or 
illegally  divided  is  of  no  consequence  in  this  proceeding,  unless 
it  affirmatively  appears  that  they  came  from  the  net  receipts 
for  the  use  of  the  road. 

It  appears  that  this  objection  was  seasonably  made  at  the 
trial.  It  was  claimed  by  the  defendants  that  a  large  part  of 
the  sum  recovered  in  their  suit  against  the  Concord  Railroad, 
and  distributed  as  dividends,  was  an  award  for  their  rights 
in  certain  property,  and  of  interest  upon  payments  of  income 
which  should  have  been  made  at  a  time  when  the  principal 
sum  would  not  have  exceeded  the  legal  limit  of  dividends. 
The  referee  did  not  pass  upon  the  question  so  raised,  because, 
as  stated  in  the  report,  it  was  immaterial,  in  the  view  he  took 
of  the  method  by  which  the  legal  limit  for  dividends  was  to 
be  determined.  The  question  now  becomes  material.  "It 
often  happens  that  grave  and  difficult  questions  of  law  arise, 
*  *  *  which  disappear  upon  an  investigation  of  the  facts. 
In  these  cases,  it  is  clear  that  the  facts  should  be  found  before 
an  attempt  is  made  to  settle  the  law  controlling  the  rights  of 
the  parties/'     Fellows  v.  Fellows,  68  N.   H.  611,  612,    44  AtL 
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752;  Manufacturing  Co.  v.  Gilford,  66  N.  H.  621,  34  Atl.  154; 
State  v.  Morin,  65  N.  H.  667,  23  Atl.  529.  The  report  should 
be  recommitted  for  further  findings  of  fact.     Case  discharged. 

CHASE,  PIKE,  and  YOUNG,  JJ.,  did  not  sit.  The  others 
concurred.  

Leroy  &  C.  Val.  Air -Line  R.  Co.  v.  Sidhu*. 

(Supreme  Court  of  Kansas,  Jan.  5,  igoi.) 
[63  Pac.  Rep.  599.  J 

Process — Service — Foreign  Corporation.* — A  railroad  company  was 
organized  in  Kansas,  after  which  it  built  a  line  of  railroad  in  the  state. 
When  the  road  was  built  the  company  leased  and  surrendered  possession 
of  the  same,  together  with  all  other  property  owned  by  it,  to  another 
company  for  a  period  of  40  years.  After  the  lease  was  executed  it  never 
operated  a  railroad  nor  held  any  business  relations  in  the  state,  except 
as  lessor  of  the  railroad.  An  action  was  brought  against  the  company, 
and  a  certified  copy  of  a  summons  was  served  by  leaving  a  copy  thereof 
at  the  depot  of  the  leased  line,  which  was  in  charge  of  an  agent  of  the 
lessee  company,  who  had  no  connection  with  the  lessor  company. 
Held*  that  the  service  was  insufficient. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wilson  county;  L.  Stillwell,  Judge. 

Action  by  Cornelias  V.  Sidell  against  the  Leroy  &  Caney 
Valley-Air  Line  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Reversed. 

J.  H.  Richards.  C.  E.  Benton,  and  N.  P.  Willets,  for  plain- 
tiff in  error. 
S.  S.  Kirkpatrick  &  Son,  for  defendant  in  error. 

JOHNSTON,  J.  This  proceeding  brings  up  for  decision 
the  sufficiency  of  the  service  of  a  summons  attempted  to  be 
made  upon  a  railway  corporation.  In  1886  the  Leroy  &  Caney 
Valley  Air-Line  Railroad  Company  constructed  a  railroad 
through  Wilson  county,  and  at  the  same  time  constructed 
depots  at  various  points  along  the  line,  one  of  which  was  at 
the  city  of  Fredonia,  in  Wilson  county.  When  the  railroad 
was  constructed  it  was  leased  to  the  Missouri  Pacific  Railway 
Company,  together  with  all  sidings,  depot  buildings,  and 
other  property  belonging  to  the  railroad  company,  for  a  term 
of  40  years,  and  the  Missouri  Pacific  Railway  Company  im- 
mediately entered  into  the  possession  of  the  property,  and 
has  continually  operated  it  ever  since  that  time.  An  action 
was  brought  against  the  Leroy  &  Caney  Valley  Air-Line  Rail- 
road Company  in  Wilson  county  upon  a  judgment  against  the 
company  previously  recovered  in  New  York.  A  summons  was 
issued,  and  the  sheriff  in  whose  hands  it  was  placed  returned 
that  he  had  served  the  same  by  leaving  a  certified  copy  thereof 
at  the  depot  of  the  company  at  Fredonia,  with  E.  E.  Munger, 

*As  to  how  service  of  process  on  a  foreign  railway  company  may  be 
made,  see  generally  Denver  &  R.  G.  R.  Co.  v.  Roller  (C.  C.  A.),  18  Am. 
&  Eng.  R.  Cas.,  N.  S.,  595,  and  foot-note ;  5  Rap.  &  Mack's  Dig-.  1020 
etseq. 
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who  was  in  charge  of  it.  It  was  agreed,  however,  that 
Munger  was  not  in  the  employ  of  the  Leroy  &  Caney  Valley 
Air-Line  Railroad  Company,  but  was  in  the  employ  of  the 
Missouri  Pacific  Railway  Company,  and  that  he  never  was 
either  in  the  employ  or  under  the  direction  and  control  of  the 
Leroy  &  Caney  Valley  Railroad  Company.  While  the  last- 
named  company  maintained  an  organization  in  the  state,  it 
had  no  officers  or  agents  in  Wilson  county,  and  was  not  in 
possession  of  or  operating  any  line  of  railroad  in  the  state,  and 
was  not  doing  business  in  the  state,  unless  the  mere  fact  that 
it  was  the  lessor  of  the  line  of  railroad  as  above  set  forth 
shows  that  it  was  doing  business  in  the  state.  There  is  a 
further  stipulation  that  it  had  never  designated  any  person 
in  Wilson  county  upon  whom  process  could  be  served. 
.  It  is  contended  that,  under  section  68c  of  the  Civil  Code 
(Gen.  St.  1889,  §  4147),  a  service  upon  any  one  in  charge  of  a 
station  which  was  built  and  is  owned  by  the  company  is 
sufficient  to  bind  the  company.  The  section  cited  is  to  be 
read  and  interpreted  in  connection  with  the  two  sections 
immediately  preceding,  as  they  are  part  of  the  same  act,  and 
relate  to  the  same  subject.  In  section  68a  it  is  provided,  in 
substance,  that  every  railroad  company  doing  business  in  Kan- 
sas, or  having  agents  doing  business  therein  for  the  company, 
is  required  to  designate  some  person  in  each  county  through 
which  its  railroad  runs  or  its  business  is  transacted  on  whom 
process  and  notices  may  be  served.  In  section  68b  it  is  pro- 
vided that  a  certificate  of  the  appointment  of  the  person  so 
designated  shall  be  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court,  and  that  service  upon  such  person  shall  be  deemed 
to  be  effectual  and  complete.  In  section  68c  it  is  provided 
that,  if  any  company  fails  to  designate  such  person  as  required, 
process  "may  be  served  on  any  local  superintendent  of  repairs, 
freight  agent,  agent  to  sell  tickets,  or  station  keeper,  of  such 
company  or  corporation  in  such  county;  or  such  process  may 
be  served  by  leaving  a  copy  thereof,  certified  by  the  officer  to 
whom  the  same  is  directed  to  be  a  true  copy,  at  any  depot  or 
station  of  such  company  or  corporation  in  such  county,  with 
some  person  in  charge  thereof  or  in  the  employ  of  such  com- 
pany or  corporation,  and  such  service  shall  be  deemed  com- 
plete and  effectual."  It  is  obvious  from  the  language 
employed  that  these  provisions  relate  only  to  companies  and 
corporations  doing  business  within  the  state.  A  service  upon 
the  officers  or  agents  enumerated  is  to  be  made  upon  the 
officers  and  agents  of  a  company  doing  business  in  the  state, 
and  a  service  by  leaving  a  copy  at  a  depot  or  station  of  "such" 
company  or  corporation  certainly  contemplates  the  depot  or 
station  of  a  company  or  corporation  doing  business  in  the 
state,  and  which  is  in  charge  of  some  person  connected  with, 
or  employed  by,  the  company.  It  is  stipulated  that  the 
defendant  company  was  not  doing  business  in  the  state, 
unless  the  fact  that  it  was  the  lessor  of  the  railroad  shows  that 
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it  was  doing:  business.  The  mere  fact  that  it  had  executed 
a  lease  to  another  company  for  a  term  of  40  years,  and  had 
surrendered  the  possession  of  the  road  and  all  of  its  property, 
and  was  not  engaged  in  the  operation  of  any  railroad  in  the 
state,  is  strong  evidence  that  it  was  not  doing  business  in  the 
state.  Apart  from  this  view,  however,  we  think  the  statute 
contemplates  that  the  summons  shall  be  left  at  a  depot  or 
station  occupied  by  the  company,  and  with  some  person  in 
charge  thereof  for  the  company,  or  who  is  in  the  employ  of 
the  company.  Evidently  it  was  the  purpose  of  the  legislature 
that  notice  of  the  institution  of  an  action  should  be  brought 
to  the  attention  of  some  one  connected  with  the  business 
operations  of  the  company.  A  summons  left  at  a  depot 
occupied  by  another  company,  or  by  a  stranger,  would  hardly 
serve  as  a  notice  to  the  defendant  company,  which  had 
neither  possession  nor  right  of  possession  to  the  depot  or  the 
railroad,  and  which  was  not  engaged  in  operating  a  railroad 
or  any  other  business  within  the  limits  of  the  state.  Reason- 
able notice  is  essential  to  the  maintenance  of  an  action,  and 
certainly  the  legislature  did  not  intend  that  notice  served  on 
one  corporation  or  person  should  be  regarded  as  notice  to  a 
different  corporation  or  person.  The  words,  "depot  or  station 
of  such  company, M  fairly  mean  the  building  used  by  the  com- 
pany as  its  depot  or  station;  and  the  words,  "with  some  per- 
son in  charge  thereof/*  mean  some  person  in  charge  thereof 
for  such  company;  and  the  words,  "or  in  the  employ  of  such 
company  or  corporation,1 '  mean  in  the  employ  of  such  com- 
pany or  corporation,  whether  in  charge  of  the  depot  or  not.  ' 
In  our  view,  jurisdiction  of  the  company  was  not  obtained  by 
the  service  that  was  made,  and  therefore  the  judgment  of  the 
district  court  will  be  reversed,  and  the  cause  remanded,  with 
directions  fo  sustain  the  motion  of  the  defendant  to  set  aside 
and  vacate  the  service  of  summons.  All  the  justices  con- 
curring. 

Dairy  v.  Iowa  Cent.  Ry.  Co. 

{Supreme  Court  of  Iowa,  Dec.  22  > 190 1.) 
[84  N.  W.  Rep.  688.] 

Obstructing  Street — Liability  for  Injury  to  Property.*— Where  a  rail- 
road constructed  along  a  street  crosses  an  avenue  on  an  embankment  9 
or  10  feet  high,  destroying  the  use  of  the  avenue,  obstructing  travel* 
and  diverting  it  therefrom,  it  is  liable  in  damages  to  one  whose  lot  faces 
on  the  avenue  60  feet  from  the  crossing. 

Limitations— Evidence. — The  plea  of  the  statute  of  limitations  can- 
not avail  defendant,  on  plaintiff's  appeal,  from  judgment  on  verdict 
directed  for  defendant,  no  evidence  having  been  given  to  sustain  the 
plea. 

Appeal  from  district  court,  Mahaska  county ;  John  T.  Scott, 
Judge. 

*See  generally,  Guinn  v.  Ohio  River  R.  Co.  (W.  Va.),  13  Am.  &  Eng. 
R.  Cas.,  N.  Si,  437,  and  note,  444. 
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Plaintiff,  the  owner  of  a  lot  in  the  city  of  Oskaloosa,  upon 
which  she  resides,  brings  this  action  to  recover  damages  for  in- 
jury done  her  property  by  reason  of  the  construction  and  main- 
tenance of  defendant's  railway  along  and  across  certain  streets 
in  said  citv.  There  was  a  directed  verdict,  and  from  the  judg- 
ment rendered  thereon  against  plaintiff  for  costs  she  appeals. 
Reversed. 

Bolton,  McCoy  &  Bolton  and  Dan  Davis,  for  appellant. 
Geo.  W.  Seevers  and  L.  C.  Blanchard,  for  appellee. 

WATERMAN,  J.  Kossuth  or  F  street  in  the  city  of 
Oskaloosa  runs  north  and  south,  and  crosses  Third  avenue  at 
right  angles.  Defendant's  railway  is  laid  upon  Kossuth 
street.  The  track  is  placed  upon  a  considerable  embankment, 
the  height  of  which  across  Third  avenue  is  9  or  10  feet.  Plain- 
tiff's property  is  in  the  angle  formed  by  the  two  streets. 
Her  lot  fronts  on  Third  avenue,  and  is  60  feet  east  of  Kossuth 
street.  The  cause  of  action  set  up  here  is  for  the  obstruction 
of  Third  avenue,  and  because  surface  water  has  been  turned 
by  the  railway  embankment  back  upon  plaintiff's  property. 
She  claims  that  no  adequate  crossing  has  been  provided  over 
Third  avenue,  and  that  the  natural  flow  of  surface  water  has 
been  obstructed. 

But  four  errors  are  assigned,  and  three  of  these,  because  of 
their  ereneral  and  indefinite  character,  we  cannot  consider. 
The  second  assignment  is:  "The  court  erred  in  its  rulings 
upon  the  evidence  to  which  plaintiff  excepted,  as  shown  in 
this  abstract. ' '  We  have  heretofore  held  such  an  assignment 
insufficient.  Garrett  v.  Wells,  63  Iowa,  256,  18  N.  W.  899; 
Dungan  v.  Railway  Co.,  96  Iowa,  161,  64  N.  W.  762.  The 
third  assignment  is  that  the  court  erred  in  sustaining  the 
motion  to  take  the  case  from  the  jury.  The  motion  con- 
tained seven  distinct  grounds.  Under  similar  circumstances 
such  an  assignment  has  been  condemned.  Barrett  v.  Kamp, 
91  Iowa,  296,  59  N.  W.  76;  Hasner  v.  Patterson,  70  Iowa. 
681,  28  N.  W.  493;  Shakman  v.  Potter,  98  Iowa,  61,  66  N.  W. 
1045.  The  last  assignment,  which  we  also  regard  as 
insufficient,  is  to  the  effect  that  the  court  erred  in  not  sub- 
mitting the  case  to  the  jury.  See  Hokenson  v.  Mining  Co. 
(Iowa)  82  N.  W.  1012.  We  have,  then,  but  one  matter  to  con- 
sider, and  that  is  presented  in  the  first  assignment  of  error, 
which  sets  up  that  the  court  erred  in  not  permitting  plaintiff 
to  prove  her  cause  of  action  based  on  the  obstruction  to 
travel  on  Third  avenue.  It  will  be  observed  that  plaintiff's 
property  is  60  feet  distant  from  the  Third  avenue  crossing,  of 
which  she  complains.  Another  fact  about  which  there  is  no 
dispute  is  that  defendant's  track  was  laid  with  the  consent 
of  the  city,  and  has  been  maintained  in  its  present  location 
for  some  time.  It  is  insisted  by  defendant  that  plaintiff 
suffers  no  injury  that  is  not  common  to  all  owners  whose  lots 
abut  on  Third  avenue.     The  claim  is  broadly  made  that,   as 
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plaintiff's  property  does  not  abut  on  the  track  at  the  crossing, 
she  cannot  maintain  an  action  for  damages ;  and  this  seems 
to  have  been  the  view  taken  by  the  trial  court,  for  all  evidence 
as  to  the  obstruction  of  Third  avenue,  and  the  effect  thereof 
on  plaintiff's  property,  was .  excluded.  Reliance  is  had  by 
defendant  for  support  in  this  position  principally  on  the  case 
of  Morgan  v.  Railway  Co.,  64.  Iowa,  589,  21  N.  W.  96.  Some 
language  is  used  in  that  opinion  which,  taken  alone,  tends  to 
sustain  defendant's  contention,  but  the  distinction  between 
that  case  and  the  case  at  bar  must  not  be  overlooked.  In 
the  Morgan  Case  the  plaintiff  was  seeking  to  recover  damages 
under  section  464  of  the  Code  of  1873,  which  gave  cities  the 
right  to  permit  the  laying  of  railway  tracks  on  streets,  but 
provided  that  no  track  should  be  thus  laid  until  after  the  in- 
jury to  property  abutting  on  the  street  was  ascertained  and 
paid.  It  is  left  an  open  question  in  the  Morgan  Case  whether 
the  statute  applied  to  the  laying  of  track  across  a  street  merely, 
and  not  along  it ;  but  it  is  held  that  damages  may  be  awarded 
under  section  464  only  to  property  abutting  upon  the  street: 
at  the  point  where  such  track  is  laid.  In  the  course  of  the 
opinion  the  court  says:  "We  are  aware  that  actions  have 
sometimes  been  maintained  for  damages  sustained  by  reason 
of  a  nuisance  in  a  street  where  the  place  of  the  nuisance  was 
simply  near  the  plaintiffs'  property.  But  the  decisions  in 
those  cases  have  no  application  to  this.  The  plaintiffs  are 
claiming  under  a  statutory  proceeding  for  the  assessment  of 
damages  as,  substantially,  right  of  way  damages."  Neither 
is  the  question  presented  in  the  case  at  bar  considered  in 
either  of  the  other  cases  cited  by  defendant,  viz. :  Gates  v. 
Railway  Co.,  82  Iowa,  518,  48  N.  W.  1040;  Enos  v.  Railway 
Co.,  78  Iowa,  28,  42  N.  W.  575;  Rinard  v.  Railway  Co.,  66 
Iowa,  440,  23  N.  W.  914.  The  precise  question  at  issue  here 
was,  however,  before  this  court  in  Park  v.  Railroad  Co.,  43 
Iowa,  636.  Plaintiff  in  that  case  owned  certain  premises, 
which  he  occupied  as  a  dwelling  and  for  business  purposes. 
The  railway  company  laid  its  track  on  an  embankment  across 
the  only  highway  affording:  access  to  his  property.  The 
obstruction  was  not  adjoining,  but  was  near  to,  plaintiff's  lot. 
It  was  held  that  the  plaintiff  was  entitled  to  damages  on  a 
showing  that  the  embankment  obstructed  travel,  and  diverted 
it  from  the  street,  thereby  injuriously  affecting  his  business. 
It  is  said  in  this  case  that  one  who  suffers  special  injury  from 
a  public  nuisance  may  maintain  a  private  action  for  damages, 
and  that  one  kind  of  special  injury  resulting  from  the  obstruc- 
tion of  a  highway  is  interfering  with  access  to  property. 
See,  also,  Wood,  Nuis.  §  657.  The  Park  Case  has  been  cited 
with  approval  a  number  of  times  by  this  court.  See  Brant 
v.  Plumer,  64  Iowa.  33,  19  N.  W.  842;  Bushnellv.  Robertson, 
62  Iowa,  540,  17  N.  W.  888;  Kucheman  v.  Railway  Co..  46 
Iowa,  366^373;  Cain  v.  Railroad  Co.,  54  Iowa,  255-257,  3  N. 
W.  736,  6  N.  W.  268.     Now,  one  ground  of  plaintiff's  com- 
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plaint  in  the  case  at  bar  is  that  access  to  her  property  has 
been  cut  off.  We  do  not  mean  to  say  that  a  railway  company 
is  liable  in  damages  merely  for  crossing  the  streets  of  a  city, 
but  only  that  it  may  be  held  when  the  crossing  is  made  in 
such  a  manner  as  to  obstruct  travel  and  divert  it  from  the 
street,  as  was  here  done  by  a  high  embankment  without  proper 
approaches.  It  is  true,  the  petition  does  not  in  terms  say 
there  were  no  approaches,  but  it  does  aver  that  an  embank- 
ment 9  or  10  feet  high  destroyed  the  use  of  the  street.  We 
think,  on  the  whole,  that  plaintiff  should  have  been  allowed 
to  introduce  evidence  to  sustain  the  case  she  presented  in 
her  pleadings,  and  the  trial  court  was  in  error  in  shutting  it 
out. 

2.  Defendant  pleads  the  statute  of  limitations.  Jn  terms 
this  is  set  up  only  as  a  bar  to  plaintiff's  claim  for  injury  by 
surface  water.  But,  if  it  can  be  taken  as  pleaded  in  bar  of 
plaintiff's  whole  cause  of  action,  we  have  only  to  say  no  evi- 
dence was  offered  on  the  question  of  the  length  of  time  the 
embankment  has  stood  in  the  condition  it  now  exists,  and  for 
this  reason,  if  for  no  other,  the  plea  cannot  avail  defendant  on 
this  appeal.     Reversed. 


In  re  Grade  Crossing  Com'rs  of  City  of  Buffalo. 

{Court  of  Appeals  of  New  York,  Fed,  26  %  /go/.) 
[59  N.  E.  Rep.  706.] 

Change  of  Grade — Compensation  to  Abutter— Construction  of  Grade 
Crossing  Act. — Grade  Crossing  Act,  §  12,  providing-  that  the  grade  cross- 
ing commissioners  may  apply  for  commissioners  to  ascertain  the  com- 
pensation to  be  paid  to  owners  of  lands  which  may  be  injured  by  closing 
a  street  or  change  of  grade,  does  not  create  a  new  right  to  compensation, 
but  only  a  means  of  determining  the  amount  of  compensation  to  which 
an  injured  landowner  is  entitled  under  existing  laws. 

Same — Same — Same. — Under  Grade  Crossing  Act,  §  12,  providing 
that  the  grade  crossing  commissioners  may  apply  for  commissioners  to 
determine  the  compensation  to  be  awarded  to  owners  of  lands  which 
may  be  injured  by  a  change  of  grade  which  they  have  decided  upon,  their 
decision  that  the  land  described  in  their  petition  may  be  injured,  for 
which  the  owners  may  be  entitled  to  compensation,  justifies  their  filing 
the  petition  ;  and  such  statement  therein  tenders  an  issue  in  behalf  of 
the  landowners  upon  the  truth  of  their  ex  parte  decision. 

Same — Damages — Non-Abutting  Property.* — Where  a  city  lot  does 
not  front  on  a  street  the  grade  of  which  has  been  changed,  or  on  that 
part  of  a  street  which  has  been  closed  by  such  change  of  grade,  and  no 
part  of  the  lot  is  taken,  the  owner  thereof  is  not  entitled  to  compensa- 
tion for  such  change  of  grade,  though  his  lot  may  be  incidentally  injured. 

Same— Crossing  over  Railroad — Right  of  Railroad  to  Answer  Petition 
of  Grade  Crossing  Commissioners. — Where  the  grade  of  certain  streets 
is  changed  so  as  to  cross  over  a  railroad  by  a  viaduct  instead  of  a  grade 
crossing,  as  formerly,  under  an  agreement  between  the  city  and  the 
railroad  company  that  the  company  will  pay  the  expense  of  such  change, 
the  railroad  company  is  an  interested  party,  and  may  answer  a  petition 
of  the  grade  crossing  commissioners  for  the  appointment  of  commis- 

*See  generally,  Town  of  Harrisonburg  v.  Roller  (Va.),  4  Mun.  Corp. 
Cas.  87,  and  foot-note. 
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sioners  to  determine  the  compensation  to  be  paid  to  owners  of  lands 
injured  by  such  change. 

Appointment  of  Grade  Crossing  Commissioners — Sufficiency  of  Peti- 
tion.— Where,  on  issue  joined  to  the  petition  of  grade  crossing-  commis- 
sioners for  the  appointment  of  commissioners  to  determine  the 
compensation  to  be  paid  to  the  owners  of  certain  lands  therein  described 
for  injury  caused  by  changing  the  grade  of  certain  streets,  the  court 
finds  that  such  lands  sustain  no  injury  for  which  the  owners  are  entitled 
to  compensation,  the  petition  should  be  denied,  since  in  such  case  the 
'  appointment  would  be  useless. 

Appeal  from  supreme  court,  appellate  division,  Fourth 
department. 

Application  of  the  grade  crossing  commissioners  of  the  city 
of  Buffalo  for  the  appointment  of  commissioners  to  ascertain 
the  compensation  to  be  paid  for  injuries  to  lands  caused  by  a 
change  of  street  grade.  From  an  order  of  the  appellate 
division  (61  N.  Y.  Supp.  748)  affirming  an  order  of  the  special 
term  dismissing  the  petition,  Nicholas  Barrett  and  others 
appeal.     Affirmed. 

Reference  is  made  to  the  two  cases  in  this  court  (In  re 
Grade  Crossing  Commissioners,  i^N.  Y.  550,  561,  49  N.  E. 
127)  and  to  the  cases  of  the  same  title  in  the  appellate  division 
(6  App.  Div.  327,  40  N.  Y.  Supp.  520;  17  App.  Div.  54,  44 
N.  Y.  Supp.  844)  for  a  citation  of  the  acts  authorizing  the 
grade  crossing  improvements  in  the  city  of  Buffalo,  and  an 
account  of  the  manner  in  which  they  have  been  carried  out. 
and  to  46  App.  Div.  473,  61  N.  Y.  Supp.  748,  for  a  fuller 
statement  of  the  facts  of  this  case.  The  Erie  and  other  rail- 
road companies  interested  in  the  grade  crossing  improvements 
in  the  city  of  Buffalo  were  made  parties.  They  interposed 
answers  in  effect  denying  that  the  landowners  were  lawfully 
entitled  to  any  compensation.  The  land  in  question  does  not 
front  upon  either  Seneca  or  Smith  streets.  Exchange  street 
and  Smith  street  intersect  250  feet  distant  from  the  lot  of 
the  appellant  Barrett,  his  lot  being  the  nearest  to  the  intersec- 
tion. The  Erie  Railroad  tracks  cross  the  intersection  at  the 
present  grade  of  Exchange  street  beneath  the  present  viaduct 
on  Smith  street  over  the  tracks.  The  grade  crossing  com- 
missioners and  the  Erie  Railroad  Company,  in  accordance 
with  the  plan  of  the  improvement,  have  built  fences  upon 
both  sides  of  the  tracks,  thus  closing  the  passage  through  Ex- 
change street  beneath  the  viaduct  on  Smith  street. 
Smith  street  has  been  widened  on  the  side  nearest  the  appel- 
lants' lot,  so  as  to  afford  access  from  Exchange  street  to  the 
viaduct  on  it,  and  to  Minturn  and  other  streets,  giving  access 
to  the  appellants'  lot.  The  special  term  held  that  the  peti- 
tion should  be  dismissed,  because  none  of  the  appellants'  land 
was  taken.  None  of  it  fronted  upon  the  portion  of  Exchange 
street  that  was  closed,  and  access  to  it  was  afforded  by  Ex- 
change street  and  the  streets  with  which  it  connected,  and 
by  the  widening  of  Smith  street. 

Niles  C.  Bartholomew  and  Spencer  Clinton,  for  appellants. 
John  G.  Milburn  and  William   L.    Marcy,  for  respondents. 


748  RAILROADS  IN  STREETS  Vo}  X?X 

(NS) 

In  re  Grade  Crossing  Com'rs  of  City  of  Buffalo 

LANDON,  J.  i.  This  court  in  Re  Grade  Crossing  Com- 
missioners, 154  N.  Y.  550,  49  N.  E.  127,  a  case  in  which  the 
grade-  of  the  street  had  been  altered,  but  no  land  taken, 
rested  the  abutting  landowners*  right  to  compensation  upon 
the  section  of  the  charter  which  provides  for  compensation 
for  injuries  to  any  house  or  lot  fronting  upon  a  street  caused 
by  altering  the  recorded  grade  thereof.  The  property  here 
does  not  front  upon  any  street  whose  grade  has  been  changed. 
Apart  from  providing  for  compensation  for  land  taken  for  the 
grade  crossing  improvements  in  the  city  of  Buffalo,  section 
12  of  the  grade  crossing  act  provides  that:  "If  the  com- 
missioners shall  decide  that  it  is  necessary  for  the  purpose  of 
carrying  out  any  plan  or  modification  or  alteration  of  a  plan 
adopted  by  them,  that  any  street  shall  be  closed  or  discon- 
tinued, or  that  the  grade  of  any  street  or  portion  of  any  street 
or  public  ground  shall  be  changed,  and  that  any  property  may 
be  injured  thereby  for  which  the  owners  or  persons  interested 
therein  are  lawfully  entitled  to  compensation,  *  *  *  the 
commissioners,  by  their  chairman,  may  apply  to  a  special 
term  of  the  supreme  court  for  the  appointment  of  three 
commissioners  to  ascertain  the  compensation  therefor  to  be 
paid  to  the  owners  of,  or  parties  interested  in,  the  lands  pro- 
posed to  be  taken  or  which  may  be  injured.' '  This  contem- 
plates that  by  closing  or  discontinuing  a  street,  or  by  changing 
its  grade,  property  not  taken  may  be  injured,  for  which  the 
owners  or  persons  interested  therein  are  lawfully  entitled  to 
compensation.  This  is  not  saying  that,  whenever  property  is 
consequentially  injured  thereby,  the  owner  shall  be  lawfully 
entitled  to  compensation.  It  refers  to  existing  grounds  for 
lawful  compensation,  and  adds  this  remedy.  We  do  not  say 
that  in  no  case  does  it  enlarge  the  grounds,  and  give  validity 
to  claims  which  otherwise  would  have  none.  It  probably 
does  include  a  case  where  part  of  a  lot  is  taken  and  a  part  left, 
if  the  latter  is  thereby  injured.  The  part  taken  may  have  a 
value  not  only  as  to  itself,  but  as  giving  and  supporting  a  value 
in  what  is  left ;  and  thus  the  compensation  to  which  the  owner 
is  lawfully  entitled  cannot  be  fully  measured  without  con- 
sidering both  parts.  6  App.  Div.  327,  40  N.  Y.  Supp.  520.  It 
is  possible  that  there  may  be  other  cases  where  the  injury  is 
as  direct  and  destructive  of  the  proper  uses  and  value  of  the 
lot  as  if  it  were  actually  invaded,  and  thus  the  improvement, 
in  effect,  may  become  a  continual  trespass.  We  leave  this 
question  undecided,  as  we  left  it  in  Re  Grade  Crossing  Com- 
missioners. 154N.  Y.  1551,  49  N.  E.  127.  We  are  clear  that 
the  act  gives  to  these  appellants  no  lawful  title  to  compensa- 
tion for  injuries  to  their  lots  upon  Exchange  street,  resulting 
from  raising  the  grades  of  Smith  and  Seneca  streets.  Their 
lots  do  not  abut  upon  either  street.  No  direct  injury  has 
been  done,  and,  if  any  injury  has  resulted,  it  is  that  indirect 
injury  which  sometimes  follows  when  a  lawful  improvement 
in  one  place  leaves  property  in  another  place  outside  of  its 
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benefits,  and  less  desirable.  There  can  be  no  lawful  title  to 
compensation  for  such  injuries.  The  satisfactory  opinion  of 
the  appellate  division  (46  App.  Div.  473,  61  N.  Y.  Supp.  748) 
makes  further  discussion  of  this  point  unnecessary. 

2.  The  remaining  claim  for  compensation  is  because  of  the 
fence  which  closes  the  passage  across  the  Erie  Railroad 
tracks  on  the  surface  of  Exchange  street  beneath  the  bridge 
forming  part  of  the  viaduct  on  Smith  street,  thus  closing  Ex- 
change street  at  the  viaduct.  This  claim  is  not  explicitly  set 
forth  in  the  petition,  but  this  fencing  was  part  of  the  plan 
adopted,  and  as  the  grade  crossing  commissioners,  instead  of 
the  lot  owners,  make  the  petition,  it  should  not  be  narrowly 
construed  against  the  latter.  The  special  term  considered  the 
claim,  and  properly  rejected  it.  To  leave  this  passage  open 
would  expose  travelers  to  collision  with  the  engines  and  cars 
upon  that  railroad.  Its  close  causes  them,  if  they  wish  to  con- 
tinue their  course  on  Exchange  street,  to  go  to  the  right  or  left 
around  the  viaduct.  Access  to  the  appellants'  lots  on  Exchange 
street  is  not  interfered  with  from  any  direction  north  of 
the  viaduct.  From  that  part  of  Exchange  street  south  of  the 
viaduct,  it  must  be  obtained  by  a  longer  route,  which,  at  the 
same  time,  is  a  safer  one.  This  deprives  the  appellants  of  no 
vested  right,  and  causes  them  no  injury  for  which  they  are 
lawfully  entitled  to  compensation.  Coster  v.  Mayor,  etc.,  43 
N.  Y.  399,  414;  Insurance  Co.  v.  Stevens.  101  N.  Y.  417,  5  N. 
E.  353:  Egererv.  Railroad  Co.\  130  N.  Y.  108,  29  N.  E.  95, 
14  L.  R.  A.  381. 

3.  The  decision  of  the  grade  crossing  commissioners  that 
the  property  described  in  their  petition  "may  be  injured 
thereby,  for  which  the  owners  or  persons  interested  therein 
are  lawfully  entitled  to  compensation, ' '  justifies  their  presen- 
tation of  the  petition  by  which  this  proceeding  is  instituted ; 
and  its  allegation  therein,  like  a  material  allegation  in  a  com- 
plaint, tenders  an  issue,  in  behalf  of  the  landowners,  not  upon 
the  fact  that  the  commissioners  have  ex  parte  so  decided,  but 
upon  the  truth  of  their  ex  parte  decision. 

4.  Section  12  of  the  statute  provides  that  "any  person  named 
therein  as  an  owner  of  the  lands  or  as  interested  therein  may 
file  an  answer  denying  any  material  allegation  of  the  petition 
or  may  demur  thereto.' '  The  appellants  urge  that  the  rail- 
road companies,  respondents  herein,  although  parties  to  the 
proceeding,  because  not  expressly  enabled  by  the  act  itself  to 
answer  or  demur,  have  no  right  to  do  so.  The  city  of  Buffalo 
is  also  a  party,  and,  pursuant  to  the  act,  the  city  and  the  rail- 
road companies  had,  before  this  proceeding  was  instituted, 
entered  into  contracts  whereby  substantial  parts  of  the  cost 
and  expense  of  the  improvement  were  assumed  by  the  rail- 
road companies.  It  is  plain  that  the  railroad  companies  will 
be  exposed  to  improper  charges  unless  in  every  stage  of  the 
proceeding  they  have  full  right  to  every  proper  defense  against 
such  charges.     Their  right  to  answer,   demur,    and  defend  is 
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incident  to  their  interest,  without  which  their  day  in  court 
would  be  a  barren  one. 

5.  By  their  answers  the  railroad  companies  accepted  the 
issue  tendered,  and,  in  substance,  alleged  that  these  appel- 
lants were  not  "lawfully  entitled  to  compensation"  on  account 
of  any  of  the  facts  alleged ;  and  the  special  terms,  upon  find- 
ing the  facts,  so  held,  and  dismissed  the  proceeding.  If  the 
special  term  was  right,  then  the  appellants  are  not  aggrieved. 
The  duty  of  the  court  was  to  appoint  commissioners  to  ascer- 
tain the  just  compensation  to  be  made  to  the  appellants,  if 
they  were  lawfully  entitled  to  any  (In  re  Grade  Crossing  Com- 
missioners, 154  N.  Y.  561,  49  N.  E.  127),  but  not  otherwise. 
No  doubt  the  court  could  have  appointed  commissioners  to 
ascertain  the  compensation  to  which  the  plaintiffs  were  law- 
fully entitled,  and,  as  they  could  rightfully  award  no  other,  it 
would  be  incident  to  their  power  to  ascertain  in  the  first 
instance,  subject  to  correction  by  the  court,  whether  the  appel- 
lants were  lawfully  entitled  to  any.  But  the  court  could 
determine  this  preliminary  question  itself.  Its  jurisdiction  is 
ample,  and  the  act  permits  the  appropriate  procedure.  The 
order  should  be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BARTLETT,  HAIGHT, 
MARTIN,  and  VANN,  JJ.,  concur. 

Order  affirmed. 
Minneapolis  Sash  &  Door  Co.  v.  Great  Northern  Rv.  Co. 

(Supreme  Court  of  Minnesota ,  June  7,  /ooi.) 
[86  N.  W.  Rep.  451.] 

Fires  Set  by  Locomotives— Sufficiency  of  Evidence.* — In  an  action 
against  a  railroad  company  for  negligently  scattering  fire  by  which  prop- 
erty adjoining  its  tracks  was  destroyed,  it  is  necessary  to  go  further 
than  to  show  a  mere  possibility  or  conjecture  that  such  fire  was  scat- 
tered by  one  of  its  engines,  to  require  the  submission  of  that  issue  to  a 
jury  under  section  2700,  Gen.  St.  1894. 

Same — Same. — Upon  the  contention  that  fire  was  scattered  by  one  of 
defendant's  engines,  causing  the  destruction  of  plaintiff's  property,  evi- 
dence considered  in  this  case,  and  held  insufficient  to  require  the  sub- 
mission of  that  issue  to  a  jury,  and  that  the  trial  court  properly  directed 
a  verdict  in  defendant's  favor. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  county;  Alex.  M. 
Harrison,  Judge. 

Action  by  the  Minneapolis  Sash  &  Door  Company  against 
the  Great  Northern  Railway  Company.  Judgment  tor 
defendant  on  the  verdict,  and  plaintiff  appeals.     Affirmed. 

Penney  &  McMillan  and  R.  W.  Barger,  for  appellant. 
W.  E.  Dodge,  Rome  G.  Brown,   and  Charles  S.  Albert,  for 
respondent. 

*See  extensive  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seg. 
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LOVELY,  J.  Action  to  recover  for  a  stock  of  sash  and 
doors  destroyed  by  fire  upon  the  claim  that  the  fire  was 
scattered  by  a  locomotive  engine  of  -  defendant  passing  over 
one  of  its  tracks  adjacent  to  the  property,  through  its  negli- 
gence in  failing  to  use  proper  appliances  on  such  engine,  as 
well  as  in  the  negligent  operation  of  the  same  by  its  servants. 
At  the  close  of  the  evidence  the  court  directed  a  verdict  for 
defendant.  From  the  judgment  entered  on  the  verdict,  a 
case  having  been  duly  settled  containing  the  evidence,  plain- 
tiff brings  the  entire  record  into  this  court  for  review. 

Several  of  defendant's  tracks  running  easterly  and  westerly 
crossed  Harrison  street  at  Minneapolis  Junction  in  that  city. 
On  either  side  of  these  tracks  were  many  buildings,  among 
them  a  warehouse,  mill,  elevator;  also  a  number  of  residences, 
barns,  sheds,  and  similar  structures  of  wood;  and,  while  this 
place  is  not  to  be  regarded  as  a  densely  populated  portion  of 
the  city,  its  description  indicates  that  it  was  Quite  thickly 
settled.  Immediately  east  of  Harrison  street  at  this  place  is 
the  junction  yard  of  the  defendant,  where  there  is  a  round 
house  and  office  in  charge  of  a  yard  master,  where  a  record 
is  kept  of  the  arrival  and  departure  of  all  freight  trains  going 
over  the  tracks  in  either  direction  through  the  yard.  There 
was  a  grade  ascending  to  the  west,  but  its  extent  is  not  shown. 
At  the  time  in  question  the  defendant's  tracks  at  the  junction 
were  used  by  other  companies,  and  many  regular  and  extra 
freight  trains  passed  over  them  during  the  day  at  all  hours, 
and  were  registered.  A  record  of  such  registration  was  kept 
under  the  supervision  of  the  yard  master,  which  indicated  the 
time  when  each  train  arrived  and  departed  therefrom,  show- 
ing the  train  number,  as  well  as  the  number  of  cars  in  the 
train,  with  other  details  required  in  the  railroad  service. 
This  fact  is  of  much  significance  in  the  conclusion  which 
we  are  required  to  draw  from  the  record.  About  ioo  feet 
north  of  the  defendant's  tracks,  and  adjacent  to  Harrison 
street,  on  the  west,  was  the  warehouse  of  plaintiff,  con- 
taining the  property  destroyed.  West  of  the  plaintiff's  prop- 
erty, and  a  few  feet  north  of  the  tracks,  was  the  Excelsior 
Mill  of  the  Woodward-Holmes  Company.  Between  the  mill 
and  the  plaintiff's  warehouse  was  a  yard,  in  which  there  was 
a  lumber  shed,  the  southerly  end  of  which  was  about  1 50  feet 
north  of  the  tracks.  Near  the  south  end  of  this  shed  was  a 
small  pile  of  dry  basswood  bark,  "about  three  arm's  full," 
in  which  the  fire  started  at  4  o'clock  on  the  afternoon  of 
October  1,  189Q.  It  was  discovered  by  the  watchman  of  the 
Woodward-Holmes  Company,  who  turned  on  the  fire  alarm 
at  4:07.  Five  minutes  afterwards  the  department  reached  the 
scene.  The  weather  was  very  dry.  A  strong  wind  was  blow- 
ing from  the  southeast  in  the  direction  of  the  plaintiff's  prop- 
erty. The  fire  increased  with  great  rapidity,  the  efforts  of 
the  firemen  were  unavailing,  and  it  was  totally  destroyed.  It 
is  the  claim  in  behalf  of  plaintiff  that  an  engine  of  the  defend- 
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ant,  drawing  a  long  train  of  cars,  working  hard,  and  sending 
forth  large  quantities  of  smoke,  passed  Harrison  street  going 
east  between  3:47  and  4:02,  from  which  burning  cinders  fell 
into  the  dry  basswood  bark,  and  started  the  fire ;  so  that  it 
became  necessary  for  the  plaintiff  to  establish  the  identity  of 
this  engine  and  train  at  the  time  it  passed  the  junction,  as 
well  as  that  it  dropped  fire,  to  create  the  presumption  that 
defendant's  negligence  caused  the  destruction  of  plaintiff's 
property,  under  section  2700,  Gen.  St.  1894.  The  only 
accurate  evidence  which  we  are  able  to  find  in  the  record  giv- 
ing the  time  when  trains  passed  the  scene  of  the  fire  during 
the  hour  previous  is  to  be  derived  from  the  register  of  the  yard 
master.  This  shows  trains  passing  the  junction  as  follows : 
A  Great  Northern  freight  train  passed  east  at  3:15,  hauling 
a  train  of  39  cars.  At  3:35  a  Great  Northern  train  and  engine 
went  west.  At  4  o'clock  a  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Company  (referred  to  as  the  "Omaha")  train  and 
engine  hauling  14  cars  went  west.  At  4:08  an  engine  and 
train  of  the  Chicago,  Burlington  &  Quincy  also  went  west. 
The  conductor  and  engineer  of  the  last  train  discovered  the 
fire  just  starting  into  a  blaze.  These  engines  and  trains  all 
passed  the  scene  of  the  conflagration  over  the  tracks  of 
defendant  so  near  the  time  stated  in  the  register  that  the 
difference  would  only  be  in  running  to  or  from  the  place  of 
registration,  a  distance  of  not  more  than  300  feet.  The  reg- 
ister fails  to  indicate  that  any  other  engine  or  train  than  those 
referred  to  passed  the  junction  during  the  times  stated.  The 
accuracy  of  the  register  in  the  respects  indicated  has  not  been 
disturbed,  and  what  it  shows  is  fully  corroborated  by  the 
statements  of  the  yard  master  and  the  servants  operating  each 
of  the  trains  designated.  This  testimony  is  not  contradicted, 
and  hence  must  be  accepted.  It  is  conceded  by  counsel  for 
the  plaintiff  that  the  injury  to  its  property  is  not  attributable 
to  the  3:15  or  3:35  Great  Northern  train,  and,  without  review- 
ing the  evidence  at  length,  it  must  be  said  that  this  con- 
cession is  required  by  the  record ;  so  that  upon  the  physical 
fact,  if  established,  that  cinders  were  scattered  by  any  engine, 
places  the  responsibility  therefor  under  the  claims  of  plaintiff 
upon  an  engine  of  the  defendant  going  east  between  3:15  and 
4:02  on  that  afternoon.  The  logical  result  follows  that  the 
primarv  burden  of  connecting  defendant  with  the  injury  sus- 
tained by  plaintiff  imposes  the  necessity  upon  it  of  showing 
that  one  of  defendant's  engines  passed  its  warehouse,  going 
east,  after  3:15,  and  so  near  4  o'clock  that  such  engine 
dropped  the  fire  which  fell  into  the  basswood  bark  This 
requirement  is  attempted  to  be  met  by  the  testimony  of  three 
witnesses,  who,  on  plaintiff's  behalf,  stated  that  an  engine  of 
defendant  passed  the  junction  that  afternoon.  A  fair  result 
of  the  testimony  of  these  witnesses  may  be  summarized  in  this 
respect  as  follows :  Hague,  the  watchman  before  referred  to, 
says,  in  substance,  that  while  standing  on  the  north  side  of 
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the  tracks,  near  the  Woodward-Holmes  factory,  he  saw  a 
Great  Northern  engine  going  east  over  Harrison  street, 
hauling  a  long  train  of  freight  cars,  the  engine  working  hard, 
and  emitting  large  quantities  of  smoke.  He  had  seen  the 
pile  of  basswood  bark  before  the  passage  of  the  train,  when 
there  was  no  fire  in  it.  He  went  from  the  north  side  of  the 
tracks  to  the  south  side,  where  there  was  an  elevator  site. 
He  there  saw  his  wife  at  a  neighbor's  house,  a  short  distance 
away.  He  then  returned  to  the  north  side  of  the  tracks,  and 
while  at  the  office  of  the  Woodward-Holmes  Company  his 
wife  gave  him  his  first  information  of  fire,  which  he  could 
not  see  at  that  time.  He  ran  around  the  Woodward-Holmes 
building  to  the  pile  of  basswood  bark,  in  which  there  was  a 
small  blaze  not  bigger  than  a  hogshead.  He  went  imme- 
diately to  the  fire  box,  turned  on  the  alarm,  which  was  con- 
ceded to  be  at  4:07.  In  giving  an  account  of  his  movements 
after  he  saw  the  Great  Northern  engine  pass,  went  over  the 
tracks  to  the  elevator  on  the  south,  and  returned,  his  designa- 
tion of  time  is  entirely  a  matter  of  estimation.  He  did  not 
undertake  to  fix  the  same  accurately  from  any  timepiece. 
Whether  he  was  right  or  wrong  in  his  different  estimates,  they 
were  at  variance  with  each  other  from  1 5  to  45  minutes  from 
the  occasion  when  he  saw  defendant's  engine  pass  until  he 
got  to  the  blazing  bark,  and  for  any  purpose  essential  to 
accuracy  cannot  be  accepted  as  the  basis  of  a  conclusion  where 
accuracy  would  seem  to  be  essentially  necessary.  The  testi- 
mony of  a  Mr.  Drake  was  also  indefinite  in  this  respect.  He 
says  he  saw  a  Great  Northern  engine  pass,  going  east,  before 
the  .fire.  The  engine  which  he  saw  was  not  emitting  smoke, 
and,  though  he  attempted  to  fix  the  time  it  passed  as  some- 
what near  the  origin  of  the  fire,  it  is  also  a  matter  of  opinion 
only  with  him.  Neither  the  witnesses  Hague  or  Drake 
identified  the  engine  they  claim  to  have  seen  with  any  rea- 
sonable certainty.  Neither  witness  observed  its  number,  or 
any  name  or  other  mark  by  which  they  could  recognize  it; 
nor  did  they  have  any  judgment  of  the  description  of  cars  in 
the  train,  nor  recall  a  name  on  any  one  of  them.  They  draw 
their  conclusion  that  it  was  one  of  defendant's  trains  entirely 
from  the  size  of  the  engine  and  character  of  its  smokestack. 
They  sav  it  was  a  large,  heavy  engine,  with  a  straight  smoke- 
stack. There  was  no  evidence  to  show  that  the  defendant 
used  larger  engines  than  other  companies,  or  that  they  did 
not  use  engines  having  straight  smokestacks.  It  is  hardly 
necessary  to  say  that  such  means  of  identification  were  too 
vague,  under  the  circumstances,  to  distinguish  defendant's 
engine  from  that  of  other  companies  who  were  daily  using 
the  same  tracks.  A  Mrs.  Rowe  also  testified  that  a  Great 
Northern  engine  went  east  shortly  before  the  fire,  but  she 
did  not  see  it,  as  she  was  in  her  house  at  the  time,  and  her  im- 
pressions are  based  upon  the  fact  that  a  Great  Northern  freight 
engine  went  east  about  the  same  time  (not  fixed  accurately 
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by  her)  every  day,  which  does  not  warrant  the  claim  of  plain- 
tiff that  one  of  defendant's  regular  trains  usually  passed 
at  the  time  of  the  fire.  This  evidence,  under  such  circum- 
stances, cannot  reasonably  be  said  to  conflict  with  the  evi- 
dence furnished  by  the  train  register.  The  Great  Northern 
train  which  is  referred  to  might,  allowing  for  the  uncertainty 
in  estimating  time,  have  been  the  3 : 1 5  train  referred  to  above. 
We  have  carefully  examined  the  entire  record  in  vain  to  find 
other  testimony  which  furnishes  any  proof  that  one  of  defend- 
ant's engines  went  east  other  than  the  one  at  3:15,  which  con- 
cededly  did  not  set  the  fire.  We  have  not  thought  it  necessary 
to  refer  to  discrepancies  and  contradictions  in  the  testimony  of 
witnesses  for  plaintiff,  but  have  endeavored  to  give  the  best 
possible  result  in  its  favor  that  the  record  authorizes,  which  is 
our  duty  in  reviewing  the  action  of  the  trial  court. 

To  support  the  theory  that  defendant's  train  scattered  fire 
between  3:47  and  4:02,  plaintiff  urges  that  such  engine  might 
have  gone  over  tracks  converging  to  the  north  from  Harrison 
street  without  registering.  It  is  evident  that  these  tracks 
with  all  others  at  that  place,  were  a  part  of  the  junction  yard ; 
and  plaintiff's  claim  in  this  regard  in  view  of  the  evidence 
above  referred  to,  and  the  uncontradicted  testimony  of  the 
yard  master  that  all  trains  passing  the  junction  that  afternoon 
did  register,  amounts  merely  to  a  surmise.  Again,  in  this 
case  the  testimony  of  one  witness  only  (Hague)  tends  to  show 
that  smoke  in  large  quantities  was  emitted  from  the  engine 
which  he  observed.  He  saw  no  cinders  or  sparks  whatever. 
Where  a  train  passing  through  the  open  country  is  followed 
in  close  proximity  of  time  thereafter  by  a  fire  which  starts  up 
near  its  right  of  way,  by  a  reasonable  process  of  induction, 
based  upon  the  physical  facts,  all  other  causes  of  the  fire 
might  be  excluded,  and  an  inference  might  be  justified  that  the 
fire  was  dropped  from  the  smokestack ;  but  the  facts  are  quite 
different  here,  where  other  causes  might  well  have  intervened 
to  occasion  the  fire.  The  obscurity  in  which  the  origin  of 
the  fire  is  involved  is  increased  by  other  evidence  which  tends 
to  show  that  several  boys  were  seen  running  away  from  the 
fire  about  the  time  it  started  up;  and,  if  conjectures  are 
authorized,  and  furnish  grounds  for  inference,  we  might  as 
well  indulge  the  guess  that  their  presence  had  something  to 
do  with  the  fire  as  an  engine  of  defendant  company,  which  the 
evidence  fails  to  show  passed  the  place  of  the  fire  at  a  time 
when  it  could  have  occasioned  the  same.  It  is  also  as  rea- 
sonable to  attribute  the  scattering  of  fire  to  the  Omaha  engine 
and  train  which  passed  the  junction  at  4  o'clock  as  to  any 
other  engine  which  went  by  about  the  same  time,  but  such 
speculations  as  the  basis  of  evidence  against  the  defendant  are 
not  justifiable  nor  authorized.  Neither  the  Omaha  engine, 
nor  the  unknown  children  who  ran  away  from  the  fire,  nor  an 
engine  of  defendant  are  to  be  held  responsible  upon  con- 
jecture, or  the  jury  permitted  to  settle  between  that  question 
by  guesswork. 
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The  rule  that  a  court  should  not  interfere  with  the  undoubted 
functions  of  the  jury  to  pass  upon  the  weight  of  evidence 
has  always  been  upheld  by  this  court.  Counsel  has  re- 
ferred us  to  several  decisions  where  the  proposition  has  been 
stated  in  different  ways  to  the  effect  that  "a  case  should  not 
be  taken  from  a  jury  where  there  is  evidence  to  support  the 
verdict/' or  "where  there  is  evidence  reasonably  tending  to 
do  so. ' '  These  expressions  correctly  state  the  abstract  legal 
rule,  but  that  rule  must  be  applied  to  each  particular  issue 
as  it  arises;  and,  where  there  is  no  evidence  reasonably 
tending  to  support  a  verdict,  the  duty  of  the  court  to  say  so  is 
imperative ;  and  while  courts,  in  that  respect,  must  not  usurp 
the  functions  of  the  jury,  they  may  not  either  ignore  the 
right  of  any  party  to  demand  interference  with  the  privilege 
of  a  jury  to  indulge  in  conclusions  based  upon  intangible 
surmises  and  speculations.  The  plaintiff  attempted  to  make 
a  prima  facie  case  under  the  statute  against  defendant  by 
evidence  tending  to  show  that  sparks  scattered  by  one  of  its 
engines  caused  the  fire.  The  most  that  it  has  done  is  to  show 
that  it  was  as  possible  that  such  an  engine  might  have  done 
so  as  that  the  fire  might  have  been  occasioned  from  other 
causes.  Mere  possibilities  can  never  establish  the  probability 
of  a  fact  requisite  to  be  proved  in  order  to  make  a  railroad 
company  or  any  party  liable  in  any  action  whatever.  To 
decide  otherwise  would  be  to  say  that  verdicts  may  rest  on 
mere  possibility,  speculation,  and  conjecture.  Finkelston  v. 
Railroad  Co.  (Wis.)  68  N.  W.  1008;  Railroad  Co.  v.  Edmond- 
son  (Ga.)  29  S.  E.  213;  Frier  v.  President,  etc.  (Sup.)  33  N. 
Y.  Supp.  886;  Orth  v.  Railway  Co.,  47  Minn.  384,  50  N.  W. 
363.  The  result  of  our  investigation  of  this  record  leads  to 
the  conclusion  that  the  trial  court  did  not  err  in  directing  a  ver- 
dict in  favor  of  defendant.  We  have  examined  the  remain- 
ing errors  assigned,  and  do  not  find  them  of  sufficient  merit 
to  require  particular  notice,  or  of  essential  novelty  to  justify 
their  discussion  for  the  precedent.  The  judgment  appealed 
from  is  affirmed. 


Kavanaugh  et  al.  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

{Supreme  Court  of Missouri ,  Division  No.  2,  May  21 ',  iqoi.) 

[63  S.  W.  Rep.  374.] 

Railroads — Fence — Open  Gates — Notice — Construction — Killing  of 
Stock.*— Under  Rev.  St.  1889,  §  2611,  requiring  railroad  companies  to 
erect  and  maintain  lawful  fences  with  opening's  and  gates  therein  at  all 
necessary  farm  crossings,  under  the  penalty  of  double  damages  for  in- 
juries to  stock  arising  from  failure  to  maintain  such  fences,  etc.,  a  rail- 
road company  was  not  liable  for  killing  stock  which  had  come  on  the 
track  through  a  properly  constructed  sliding  gate  carelessly  left  open 
by  some  unknown  person  without  the  actual  or  imputable  knowledge  or 
notice  of  the  company. 

♦See  Mobile  &  O.  R.  Co.  (Tenn.),  15  Am.  &  Kng.  R.  Cas.,  N.  S.,  564> 
and  foot-note. 
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Appeal  from  circuit  court,  Knox  county;  E.  R.  McKee, 
Judge. 

Action  by  Dennis  Kavanaugh  and  others  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals.  Transferred  from 
the  St.  Louis  court  of  appeals  on  dissenting » opinion. 
Reversed. 

Lathropj    Morrow,    Fox  &  Moore  and  L.  F.  Cottey,    for 
appellant. 
G.  R.  Balthrope  and  M.  P.  Balthrope,  for  respondents. 

SHERWOOD,  J.  This  cause,  reported  in  75  Mo.  App.  78,  » 
has  been  certified  to  this  court  from  the  St.  Louis  court  of 
appeals  on  the  dissent  of  Bland,  P.  J.,  who  dissented  on  the 
ground  that  the  decision  is  in  conflict  with  Harrington  v. 
Railroad  Co.,  71  Mo.  384,  and  other  cases.  This  action  is 
brought  to  recover  double  damages  because  four  milch  cows 
of  plaintiffs  were  killed,  and  two  crippled,  on  defendant's 
railroad  track,  by  an  engine,  about  7  o'clock  on  the  morning 
of  September  15,  1897,  having  passed  through  an  open  gate 
which  led  from  plaintiffs'  barn  lot  on  the  north  side  of  the 
railroad  track  across  such  track  to  another  gate  which  led  into 
plaintiffs'  pasture  on  the  south  side  of  such  track.  At  this 
point  a  farm  crossing  had  been  constructed  by  defendant  com- 
pany in  1887,  and  since  that  time  it  had  maintained  the  same 
at  that  point,  as  well  as  the  two  gates  aforesaid.  These 
gates  were  what  is  known  as  "sliding  gates";  that  is,  gates 
hung  at  one  end  on  wooden  cleats  nailed  to  double  posts, 
and  at  the  other  end  fastened  to  a  post  by  hooks  and  staples. 
About  6  o'clock  on  the  afternoon  of  September  14,  1897, 
Dennis  Kavanaugh,  one  of  the  plaintiffs,  drove  their  milch 
cows  over  this  crossing  from  the  pasture  into  the  barn  lot. 
He  testified  that  he  securely  fastened  both  gates. 

This  action  is  grounded  on  section  261 1,  Rev.  St.  1889, 
the  provisions  of  which  are  as  follows:  " Every  railroad 
corporation  formed  or  to  be  formed  in  this  state,  and  every 
corporation  to  be  formed  under  this  article,  or  any  railroad  cor- 
poration running  or  operating  any  railroad  in  this  state,  shall 
erect  and  maintain  lawful  fences  on  the  sides  of  the  road  where 
the  same  passes  through,  along  or  adjoining  inclosed  or  culti- 
vated fields  or  uninclosed  lands,  with  openings  and  gates  therein, 
to  be  hung  and  have  latches  or  hooks,  so  that  they  may  be  easily 
opened  and  shut,  at  all  necessary  farm  crossings  of  the  road, 
for  the  use  of  the  proprietors  or  owners  of  the  land  adjoining 
such  railroad  *  *  *  and  until  openings,  gates,"  etc. 
"*  *  *  as  aforesaid  shall  be  made  and  maintained,  such 
corporation  shall  be  liable  in  double  the  amount  of  all  dam- 
ages which  shall  be  done  by  its  agents,  engines  or  cars  to 
horses,  cattle,  mules  or  other  animals  on  said  road."  The 
plaintiffs  alleged  in  their  petition  a  violation  of  the  foregoing 
section  of  the  statute,  in  that   defendant   had  failed  to  con- 


Am  &  Eng  FENCES  757 

R  Cas 

Kavanaugh  v.  Atchison,  etc.,  Ry.  Co 

struct  and  maintain  statutory  gates  at  the  crossing,  and  that 
by  reason  thereof  the  plaintiffs1  cows  escaped  upon  the  rail- 
road track.  There  is  no  satisfactory  evidence  as  to  how  the 
gate  was  opened.  One  of  the  plaintiffs  gave  it  as  his  opinion 
that  it  could  not  have  been  opened  by  the  action  of  the  wind 
or  by  stock  rubbing  against  it,  and  that  some  one  must  have 
passed  through  during  the  night  or  early  morning  and  left  it 
open.  There  was  evidence  that  the  crossing  was  used  by 
persons  living  in  the  neighborhood,  and  also  that  the  section 
men  at  work  on  defendant's  road  and  tramps  passing  along 
the  railroad  were  in  the  habit  of  going  through  the  gates. 
There  was  also  evidence  that  the  gates  were  very  heavy  and 
wete  hard  to  open  and  shut.  But  the  testimony  of  the 
testifying  plaintiff,  who  lived  on  the  premises,  and  was,  it 
seems,  in  the  daily  habit  of  using  the  gates,  was  that  he  could 
lift  the  gate  in  question  with  his  right  hand  and  walk  right 
around  with  it;  and,  in  response  to  a  question  whether  a 
strong  boy  could  not  lift  the  gate  around,  he  replied:  "A 
pretty  good  boy,  I  guess  maybe  he  could.' *  Thereupon,  with- 
out introducing  any  testimony  on  its  own  behalf,  defendant 
company  asked  an  instruction  in  the  nature  of  a  demurrer  to 
that  offered  by  plaintiffs,  which  instruction  the  court  refused 
to  give.  The  jury  brought  in  a  verdict  in  favor  of  plaintiffs 
for  $220  which  the  court,  on  motion,  doubled. 

It  is  unnecessary  to  consider  the  instructions  asked  and 
given  on  part  of  plaintiffs,  as  this  case  is  controlled  by  other 
points.  In  Harrington  v.  Railroad  Co.,  supra,  it  was  deter- 
mined by  this  court  that  if  the  proprietor  of  the  land  at  the 
farm  crossing  was  satisfied  with  a  sliding  gate,  such  as  that 
described  in  this  record,  except  that  the  latter  is  fastened  with 
a  hook  and  staples,  while  the  former  was  not,  no  one  else  had 
the  right  to  complain,  although  it  was  not  as  convenient  for 
the  owner  as  though  hung  with  hinges  and  fastened  with  a 
latch.  And  in  that  case  it  was  further  determined  that  in 
such  circumstances  the  railroad  company  was  not  liable  be- 
cause some  one,  without  the  knowledge  of  the  company,  left 
the  sliding  gate  open,  through  which  the  animals  escaped 
upon  the  track.  So,  also,  in  Fitterling's  Case,  79  Mo.  504, 
it  was  ruled  that  no  recovery  could  be  had  against  a  railroad 
company  because  of  live  stock  going  upon  the  track  through 
a  defective  gate  and  getting  killed,  without  showing  knowl- 
edge or  notice  to  the  company  of  such  defect.  The  same 
view  of  the  necessity  of  notice,  either  actual  or  imputed,  of 
the  defect  or  insufficiency  of  such  farm-crossing  gate  or  fences 
has  been  repeatedly  and  uniformly  held  by  this  court.  Clardy 
v.  Railway  Co.,  73  Mo.  576;  Case  v.  Railroad  Co.,  75  Mo. 
668;  Binicker  v.  Railroad  Co.,  83  Mo.  660;  Ridenore  v. 
Railway  Co.,  81  Mo.  227;  Laney  v.  Railroad  Co.,  83  Mo. 
466.  All  these  cases  teach  the  doctrine — a  doctrine  accord- 
ant with  reason  and  self-evident  justice — that  although  it  is  the 
duty  of  a  railroad  company,  under  the  statute,  to  construct 
and  maintain  suitable  fences  along  the  line  of  its  road,  and 
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gates  at  farm  crossings,  yet  it  is  not  the  insurer  of  the 
sufficiency  of  fences  and  gates  at  all  times,  but  it  should  exer- 
cise a  suitable  degree  of  care  to  keep  such  fences  and  gates  in 
the  same  substantial  condition  as  when  at  first  properly  con- 
structed, but  that  if  a  defect  should  occur  in  either,  of  which 
such  company  should  not  have  actual  notice,  or  which  defect 
should  not  exist  for  such  a  length  of  time  as,  in  contempla- 
tion of  law,  to  impute  notice  to  the  company,  then  such  com- 
pany would  not  be  liable.  There  is  nothing  in  this  record  to 
indicate  on  the  part  of  this  defendant  either  actual  notice  of 
the  gate  being  open  or  sufficient  time  elapsing  after  the  gate 
was  left  open  to  impute  notice  to  defendant  of  that  fact.  At 
the  very  furthest,  only  a  few  hours  could  have  elapsed  from 
the  time  the  gate  was  opened  and  left  open  by  some  unknown 
person  until  it  was  discovered  to  be  open  the  next  morning. 
This  length  of  time  was  not  sufficient  to  impute  notice  to 
defendant ;  hence  no  liability  accrued  to  defendant  on  that 
score.  The  rule  of  law  as  to  actual  knowledge  or  imputed 
notice  of  a  defect  existing  applies  as  well  to  railroad  corpora- 
tions as  it  does  to  municipal  and  all  other  corporations. 
Given  the  existence  of  a  defect  requiring  repair,  liability  for 
such  defect  continuing  to  exist  does  not  result,  except  upon 
one  of  two  conditions:  Either  actual  notice  of  the  defect  or 
lapse  of  time  after  the  defect  happens  sufficient  to  cause  the 
law  to  imply  constructive  notice  of  such  defect.  Except  under 
such  alternate  conditions,  liability  does  not  arise.  See 
authorities  supra,  and  Gannon  v.  Gaslight  Co.,  145  Mo.  loc. 
cit.  542,  543,  550,  46  S.  W.  968,  47  S.  W.  907,  43  L.  R.  A. 
505.  So  long  as  the  gate  remained  shut  and  fastened,  the 
gate  was  sufficient,  and  plaintiffs'  cows  were  secure.  But, 
when  the  gate  was  left  open  in  manner  as  aforesaid,  then  it 
became  wholly  immaterial  whether  or  not  the  gate  was  so 
constructed  as  to  be  "easily  opened  and  shut,"  because,  being 
left  open,  the  method  of  its  construction  was  not,  and  could 
not  be,  the  proximate  cause  of  the  injury.  The  opening 
was  that  cause.  For  the  reason  that  this  record  shows  that 
plaintiffs  have  no  ground  of  action,  the  judgment  will  be 
reversed,  and  the  cause  remanded  to  the  St.  Louis  court  of 
appeals,  with  directions  to  proceed  as  herein  indicated.  All 
concur. 


Louisville  &  N.  R.  Co.  v.  Murphree. 

{Supreme  Court  0/ Alabama,  Jan,  /6f  1901.) 

[29  So.  Rep.  592.] 

Cattle  Guards — Whether  Tenant  Is  Entitled  to  Complain  of  Failure  to 
Comply  with  Statutory  Duty.* — One  who  is  a  tenant  and  in  possession 
of  land  through  which  a  railroad  runs,  but  who  is  not  the  owner  of  such 
land,  cannot  maintain  an  action  against  a  railroad  company  under  the 

*For  authorities  on  the  subject  of  actions  for  failure  to  build  or  repair 
cattle  guards,  see  2  Rap.  &  Mack's  Dig.  598  et  seq. 
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statute  for  failure  to  keep  in  repair  cattle  guards,  after  he  has  made  a 
demand  upon  the  company  therefor  (Code,  §3480) ;  said  statute  extend- 
ing its  provisions  only  to  the  owner  of  the  land,  and  not  to  one  in 
possession  as  tepant. 

Bill  of  Exceptions. — It  is  no  objection  to  a  bill  of  exceptions  that  it 
was  signed  after  the  appeal  bond  was  filed  and  approved,  and  after  the 
appeal  was  perfected. 

Appeal  from  city  court  of  Anniston;  James  W.  Lapsley, 
Judge. 

Action  by  J.  C.  Murphree  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Reversed. 

This  action  was  brought  seeking  to  recover  damages  for  the 
defendant's  failure  to  keep  in  repair  a  cattle  guard  on  its  road 
after  demand  of  the  plaintiff,  it  being  averred  in  the  complaint 
that  by  reason  of  such  failure  a  crop  cultivated  by  the  defend- 
ant was  destroyed  by  hogs  getting  into  the  plaintiff's  field. 
On  the  trial  of  the  cause  it  was  shown  that  the  plaintiff  cul- 
tivated a  field  through  which  the  railroad  track  of  the  defend- 
ant ran,  but  that  he  did  not  own  said  land,  but  rented  it, 
agreeing  to  pay  the  owner  so  much  money  for  it.  There  was 
evidence  introduced  on  the  part  of  the  plaintiff  tending  to 
show  that  the  cattle  guard  on  the  defendant's  track  at  the 
point  in  the  field  which  the  plaintiff  was  cultivating  was  out 
of  repair  and  defective;  that  plaintiff  notified  the  division 
superintendent  and  the  section  foreman  of  the  defendant  that 
the  cattle  guard  was  in  a  defective  condition,  and  asked  them 
to  repair  it ;  that  they  failed  or  refused  to  do  so ;  and  that  by 
reason  of  such  failure  he  sustained  the  injuries  complained 
of.  Upon  the  hearing  of  all  the  evidence  the  court  gave  the 
general  affirmative  charge  at  the  request  of  the  plaintiff.  The 
defendant  duly  excepted  to  the  giving  of  this  charge,  and  also 
separately  excepted  to  the  court's  refusal  to  give  the  general 
affirmative  charge  requested  by  it.  There  were  verdict  and 
judgment  for  the  plaintiff.  The  defendant  appeals,  and 
assigns  as  error  the  giving  of  the  general  affirmative  charge 
requested  by  the  plaintiff,  and  the  refusal  to  give  a  like  charge 
requested  by  the  defendant.  In  this  court  the  appellee  moved 
to  strike  the  bill  of  exceptions  from  the  record  upon  the 
ground  that  said  bill  of  exceptions  was  signed  after  the  appeal 
bond  was  filed  in  the  office  of  the  clerk  of  the  said  court  and 
approved  by  said  clerk,  and  after  notice  of  the  bill  being  served 
on  the  defendant,  and  that  said  bill  was  signed  after  the 
appeal  taken  to  the  supreme  court  was  perfected. 

Thos.  G.  &  Chas.  P.  Jones,  for  appellant. 
E.  H.  Hanna,  for  appellee. 

DOWDELL,  J.  The  plaintiff  bases  his  right  of  action  in 
this  case  on  section  3480  of  the  Code.  This  section  reads  as 
follows:  " Every  person  or  corporation  operating  a  railroad 
must  put  cattle  guards  upon  such  railroad  and  keep  the  same 
in  good  repair  whenever  the  owner  of  the  land  through  which 
the  road  passes  shall  make  demand  upon  them  or  their  agents 
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and  show  that  such  guards  are  necessary  to  prevent  the 
depredation  of  stock  upon  his  land. ' '  As  was  said  by  this 
court  in  the  case  of  Railroad  Co.  v.  Parsons,  ioo  Ala.  665,  13 
South.  603,  27  L.  R.  A.  264:  "It  is  well  understood  that  rail- 
road companies  are  not  bound  b)r  any  principle  of  the  com- 
mon law  to  fence  their  roads,  make  cattle  guards,  or  erect  any 
other  barrier  or  stay  against  the  intrusion  of  stock  upon  their 
roads  or  right  of  way,  and  are  not  liable  for  injuries  happen- 
ing merely  for  want  of  such  erections;"  citing  7  Am.  &  Eng. 
Enc.  Law,  pp.  906,  912;  1  Ror.  R.  R.  614;  Railroad  Co.  v. 
Lyon,  62  Ala.  71.  The  statute  in  question,  being  in  deroga- 
tion of  the  common  law,  requires  a  strict  construction.  The 
provision  of  the  statute  is  that,  "whenever  the  owner  of  the 
land  through  which  the  road  passes  shall  make  demand  upon 
them  or  their  agents,  and  show  that  such  guards  are  necessary 
to  prevent  the  depredation  of  stock  upon  his  land."  It  will 
be  seen  that  the  demand,  by  the  terms  of  the  statute,  is 
limited  to  the  owner  of  the  land.  "Owner"  is  defined  to  be 
"one  who  owns;  a  rightful  proprietor ;  one  who  has  the  legal 
or  rightful  title,  whether  he  is  the  possessor  or  not."  See 
Webst.  Int.  Diet.  The  same  authority  defines  "proprietor" 
to  be  "one  who  has  the  legal  right  or  exclusive  title  to  any- 
thing, whether  in  possession  or  not;  an  owner;  as  the 
proprietor  of  a  farm,  or  of  a  mill. ' '  As  defined  by  2  Bouv. 
Law  Diet. :  "The  owner  is  he  who  has  dominion  of  a  thing 
real  or  personal,  corporeal  or  incorporeal,  which  he  has  the 
right  to  enjov  and  do  with  it  what  he  pleases,  even  to  spoil  or 
destroy  it,  as  far  as  the  law  permits,  unless  he  is  prevented  by 
some  agreement  or  covenant  which  restrains  his  right." 
The  common  or  general  acceptation  of  the  term  "owner"  is 
understood  to  be  one  who  has  the  legal  title  to  the  thing 
claimed.  The  undisputed  proof  in  the  case  shows  that  the 
plaintiff  was  not  the  owner  of  the  land  in  question,  but  was 
only  a  renter  for  the  term  of  one  year,  paying  money  rent 
therefor;  the  ownership  of  the  land  being  in  another  party. 
The  language  of  the  statute  forbids  a  construction  extending 
its  provisions  to  any  other  person  than  the  owner  of  the 
land.  The  general  charge  requested  by  the  defendant  should 
have  been  given. 

Whenever  a  bill  of  exceptions  is  signed  by  the  presidine 
judge  in  accordance  with  the  provisions  of  the  statute,  it  be- 
comes a  part  of  the  record  on  appeal,  notwithstanding  the 
appeal  may  have  been  sued  out  and  a  supersedeas  bond  ex- 
ecuted before  such  signing  was  had.  If  the  bill  of  exceptions 
had  been  omitted  by  the  clerk  in  making  out  the  transcript, 
no  one  can  doubt  but  that  upon  an  application  or  motion  a 
certiorari  in  such  case  would  have  been  awarded  by  this  court 
for  the  purpose  of  completing  the  record  by  sending  up  the 
bill  of  exceptions.  We  do  not  think  there  is  any  merit  in 
appellee's  motion  to  strike  the  bill  of  exceptions  in  this  case. 
The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 
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{Supreme  Court  of  Louisiana,  May  6,  /go/.) 
[29  So.  Rep.  935.] 

Stock  Killed  on  Track — Burden  of  Proof.* — Until  the  enactment  of 
statute  No.  70  of  1886,  to  recover  from  a  railroad  corporation  for  stock 
killed  or  injured  one  had  to  prove  his  demands.  He  had  the  onus  of 
proof,  and  it  devolved  upon  him  to  show  that  the  injury  was  the  result 
of  defendant's  negligence.  By  statute  No.  70  of  1886,  the  onus  of  proof 
is  shifted  from  plaintiff  to  defendant,  and  defendant  must  sustain  the 
material  grounds  raised  in  defense. 

Same— Same — Evidence. — Judged  by  the  statutory  rule  of  evidence, 
it  is  not  with  sufficient  certainty  shown  that  defendant  is  not  liable. 

Same — Negligence — Evidence. — Part  of  the  property  was  destroyed  by 
defendant's  cars,  without  its  coming  to  the  knowledge  of  its  employees 
on  the  train.  The  running  train  collided  with  one  of  the  animals  of 
plaintiff  at  one  place.  A  little  further  on  it  collided  with  another,  and, 
possibly,  still  further  on  with  a  third,  of  plaintiff's  animals.  The  dis- 
tance run  (keeping  into  account  the  distance  that  the  headlight  threw 
its  light  ahead  of  the  train)  was  distance  enough  within  which  to  stop 
the  train  before  arriving  at  a  place  where  a  number  of  mules  were  killed, 
for  the  value  of  which  the  court  holds  that  the  defendant  is  liable. 
The  employees  not  having  seen  the  two,  or  possibly  the  three,  mules  at 
all,  it  appears  reasonably  certain  that  no  timely  action  was  taken  to- 
wards avoiding  the  killing  of  those  that  had  huddled  together  at  the 
place  where  a  number  were  killed  or  injured,  and  for  which  defendant 
is  held  liable. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Iberville; 
Edward  B.  Talbot,  Judge. 

Action  by  Elodie  Mire  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Modified. 

Thomas  J.  Kernan,  for  appellant. 
L.  D.  Beale,  for  appellee. 

BREAUX,  J.  Plaintiff  claims  damages  in  the  sum  of 
$2,195  f°r  killing  11  of  her  mules,  1  horse,  and  injuring  another 
of  her  horses;  in  all,  13  head  killed  and  injured.  Defend- 
ant's train,  on  its  way  north,  on  the  morning  of  the  13th  of 
November,  1899,  at  about  3  o'clock,  was  near  Bayou  Manchac, 
the  dividing  line  between  the  parishes  of  East  Baton  Rouge 
and  Iberville.  Plaintiff  had  about  60  head  of  live  stock  in  all. 
They,  in  the  night,  made  their  escape  from  the  lot  in  which  it 
was  customary  to  confine  and  secure  them  under  lock.  They 
passed  from  East  Baton  Rouge  over  the  bridge  on  the  Bayou 
Manchac  into  the  parish  of  Iberville,  onto  a  neighbor's  plan- 
tation, over  which  the  railroad  runs.  There  is  a  railroad  spur 
below  the  Manchac  Bridge  at  a  distance  of  about  975  feet 
from  that  bridge.  The  first  mule,  after  the  collision,  was 
found  about  1,400  feet  below  the  bridge.     We  judge  that  the 

•As  to  the  presumption  of  negligence  arising  from  mere  proof  of  injury 
to  stock  by  a  railroad  train,  see  Jones  v.  Oregon  Short-Line  R.  Co. 
(Idaho),  14  Am.  &  Bng.  R.  Cas.,  N.  S.,  26,  and  foot-note. 
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second  mule  was  struck  at  about  800  feet  nearer  the  bridge, 
and  the  third  about  625  from  the  bridge.  The  locomotive 
engineer  in  charge  of  the  train  testified  that  directly  after 
he  had  passed  Manchac  switch  about  100  feet,  he  saw  a 
number  of  mules  ahead  in  the  center  and  on  both  sides  of  the 
track.  He  immediately  shut  off  the  steam,  applied  the  air 
brake,  opened  the  sand  lever,  and  the  stock  alarm  was 
sounded.  After  he  had  seen  the  stock,  the  engine  ran  about 
90  feet,  when  it  struck  two  mules;  iust  before  arriving  at  the 
bridge  one  or  two  more  were  struck ;  and  at  the  bridge  they 
huddled  together  on  each  side,  when  a  number  were  struck 
and  killed  or  injured.  The  train  consisted  of  18  loaded  freight 
cars,  tender,  and  caboose.  The  testimony  disclosed  that  this 
train  was  stopped  about  50  or  60  feet  beyond  the  bridge  in 
question.  At  the  time  of  the  collision  the  train  was  moving 
at  the  usual  rate  of  speed;  that  is,  about  18  or  20  miles  an 
hour.  To  the  following  question,  propounded  to  the  fireman : 
" Had  you  been  looking  out  before  you  got  to  the  switch?" 
he  replied:  "I  had  just  finished  putting  the  coal  on  the  fire. 
I  could  not  see  as  well  as  if  I  had  my  head  out,  instead  of 
putting  coal  on  the  fire."  We  will  not  summarize  the  testi- 
mony at  great  length  at  this  time,  as  we  will  have  occasion 
later  in  our  opinion  to  refer  to  the  facts  as  shown  by  the  evi- 
dence. The  judge  of  the  district  court,  in  an  elaborately  pre- 
pared opinion,  arrived  at  the  conclusion  that  the  defendant  was 
liable,  and  pronounced  judgment  for  the  plaintiff,  condemning 
the  defendant  to  pay  the  sum  of  $2, 195,  with  legal  interest 
from  judicial  demand.  From  this  judgment,  defendant  appeals. 
We  have  found,  as  urged  by  the  defendant,  that  the  train 
was  well  equipped,  and  the  brake  system  in  good  order.  No 
complaint  on  the  ground  of  inefficiency  of  the  train  and 
appliances  finds  support  in  the  evidence.  The  sole  question 
is  whether  the  engineer  and  fireman  should  have  seen  these 
animals  before  they  did  see  them.  This  is  the  important  issue. 
The  engineer  and  the  fireman  testify  that  it  was  dark  and 
foggy.  Plaintiff's  witnesses  not  only  swear  that  there  was  no 
fog,  but  say  that  the  atmosphere  was  not  even  murky.  Some 
of  them  say,  however,  that  the  night  was  dark.  The  number 
of  plaintiff's  witnesses  who  testified  regarding  the  weather  was 
larger  than  those  of  defendant.  This  should  not  be  a  con- 
trolling consideration,  unless,  as  in  this  case,  it  is  consistent 
with  the  other  facts  and  circumstances.  The  judge  of  the 
district  court,  who  heard  the  witnesses  on  this  and  other 
points,  says  that  the  preponderance  is  entirely  with  the  plain- 
tiff. We,  who  do  not  know  these  witnesses,  are  inclined, 
after  a  study  of  their  evidence,  as  relates  to  its  weight,  to  a 
similar  view.  The  latter  were  on  the  ground  a  few  minutes 
after  the  accident,  where  they  remained  for  some  time,  while 
defendant's  train  remained  only  a  few  minutes.  They  (plain- 
tiff's witnesses)  saw  where  the  animals  had  been  thrown,  and 
the  imprint  of  their  struggle  where  they  fell..    They  could 
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measure  distances,  and  fix  upon  the  place  the  stock  was  killed 
or  disabled.  The  first  animal  was  struck  about  1,400  feet  from 
the  place  where  the  last  animal  was  struck.  The  testimony 
informs  us  that  the  distance  within  which  it  is  possible  to 
stop  a  train  of  the  number  of  cars  loaded  as  these  were  is 
about  850  feet.  Beyond  question,  the  trainmen  should  have 
seen  the  first  mule  struck  1 50  feet  or  200  feet  before  it  was 
struck.  They  should  have  seen  the  second  and  third  before 
they  were  struck.  They  passed  and  threw  them  off  without 
knowing  it.  Although  the  night  may  have  been  unusually 
dark,  and  the  place  also,  because  of  canebrakes  near  the 
track,  yet  it  is  obvious  that  the  headlight  of  the  train  threw 
light  in  front  a  sufficient  distance  to  render  it  possible  to  see 
a  mule  or  horse  on  or  near  the  track  some  feet  before  coming 
to  it.  Had  the  defendant's  employees  on  the  train  seen  the 
first  mule  killed  within  the  scope  of  the  headlight,  in  all  like- 
lihood the  result  would  have  been  different.  Had  they  seen 
the  second  mule  struck,  or  the  third,  the  application  of  the 
brake  at  the  moment  would  have  broken  its  force,  and 
stopped  it  in  time  to  avoid  the  accident  at  or  on  the  bridge. 
The  defense  urges  that  the  first  animal  struck  was  standing 
on  the  left  of  the  track,  that  it  was  of  a  dark  color,  and  that 
the  engineer  could  not  see  it  from  his  position  at  the  right  of 
the  engine.  Granted.  What  about  the  second  and  third 
mules?  Why  were  they  not  seen ?  We  have  not  found  that 
these  questions  are  satisfactorily  answered  by  the  testimony. 
Attempts  at  explanation  that  are  not  clear  and  convincing  will 
not  suffice.  The  eyes  of  a  railroad  must  be  more  penetrating 
than  those  by  which  ordinary  enterprises  are  guided.  The 
rapid  and  frequently  dangerous  modes  of  transportation 
require  vigilance  at  all  times.  The  onus  of  proof  was  with 
the  defendant.  It  devolved  upon  it  primarily  to  sustain  the 
defense  that  the  "killing  or  iniury  was  not  the  result  of  fault 
or  carelessness  on  its  part  of  the  negligent  or  indifferent  run- 
ning or  management  of  their  locomotive  or  train."  Statute 
No.  70  of  1886.  Judged  by  this  law,  the  defense  has  not  made 
out  its  case  in  so  far  as  relates  to  the  number  of  animals  killed 
while  huddled  together  at  the  bridge.  It  has  not  satisfied  us 
that  proper  vigilance  was  exerted  during  the  run  which 
resulted  in  killing  three  of  the  number.  As  to  these  three,  in 
view  of  the  fact  that  it  may  be  that  it  would  not  have  been 
possible  to  stop  in  time,  we  do  not  think  that  the  defendant 
is  liable,  but  as  to  the  others  we  are  convinced  that  they  are, 
if  account  be  taken  of  the  cited  statute.  The  decision  in  Day 
v.  Railroad  Co.,  35  La.  Ann.  694,  was  pronounced  several 
years  before  the  enactment  of  the  statute  just  cited.  Under 
laws  which  did  not  cast  the  burden  of  proof  on  the  defendant, 
and  did  not  raise  presumptions  of  negligence,  the  court,  in 
the  cited  case,  reviewing  the  facts,  said  that  the  mules  were 
found  at  a  distance  one  from  the  other  of  800  feet,  that  the 
failure  of  the  engineer  to  stop  his  train  after  having  struck  the 
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first  mule  is  gross  negligence,  and  condemned  the  defendant 
to  pay  the  value  of  all  the  animals  killed.  We,  desiring  to  be 
on  the  safe  side,  even  under  the  cited  statute,  arrive  at  the 
opinion  that  the  defendant  is  not  liable  for  the  three  killed  as 
before  mentioned,  but  that  it  was  negligent  to  kill  others 
immediately  after  these  three,  which  should  have  served  to 
vigilant  eyes  as  a  warning  to  stop,  and  that  the  stop  would 
have  resulted  in  not  committing  further  damages  than  in 
killing  the  three.  In  the  cited  case  the  court  held  that  the 
act  was  grossly  and  culpably  negligent.  Here  it  was  at  least 
"indifferent  running"  (words  of  the  statute  cited  supra).  If 
the  employees  of  defendant  were  sufficiently  energetic,  it  is 
not  made  evident  by  the  testimony.  Defendant's  testi- 
mony, contradicted,  as  it  is,  bv  plaintiff's  witnesses,  on 
material  points,  has  not  resulted  in  rebutting  the  presump- 
tion the  statute  creates  when  accidents  happen  to  live  stock. 
In  leaving  this  subject,  we  will  add  that  the  animals,  as  well 
as  the  owner,  are  entitled  to  a  timely  warning  of  danger. 
It  remains  for  us  to  determine  the  amount  for  which  the 
defendant  is  liable.  A  witness,  who  had  the  opportunity  of 
judging  as  to  the  value  of  these  animals,  said  that  he  estimated 
their  average  value  at  $180.  Defendant,  as  relates  to  amount, 
is,  therefore,  charged  with  the  value  of  eight  mules  at  $180 
each,  making  $1,440,  with  the  value  of  one  horse  at  $160,  and 
with  the  injury  to  one  horse  at  $50;  making  a  total  of  $1,650. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  is  amended  bv  reducing  the  amount  from 
$2,195  to  $1,650,  and,  after  reducing  the  amount  as  just 
stated,  the  judgment  is  affirmed,  with  legal  interest  allowed 
on  the  last-mentioned  amount  from  date  as  stated  in  the  judg- 
ment amended.     The  costs  of  appeal  are  taxed  to  appellee. 


Atchison,  T.  &  S.  F.  Ry.  Co.  et  al.  v.  Mbybr. 

(Supreme  Court  of  Kansas,  April  6,  /go/.) 
[64  Pac.  Rep.  597.] 

Injunction. — The  writ  of  injunction  is  not  wholly  a  writ  of  right, 
even  to  enforce  a  strictly  legal  right,  and  will  not  be  issued  where  equity 
and  good  conscience  do  not  require  it. 

Right  to  Enjoin  Construction  of  Railroad.* — Where  a  railway  com- 
pany is  seeking,  by  building  a  new  and  permanent  bridge  or  making  a 
permanent  and  safe  roadbed,  to  make  its  track  safe  for  public  travel,  it 
will  not  be  prohibited  from  so  doing  at  the  instance  of  one  injured 
thereby,  when  such  injury  is  comparatively  small,  and  may  be  easily 
ascertained  and  compensated  for  in  money. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Leavenworth  county ;  Louis  A. 
Myers,  Judge, 

Action  by  Otto  Meyer  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  and  the  Leavenworth,  Northern 

•See  notes  at  end  of  case. 
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&   Southern    Railway    Company.      Judgment    for     plaintiff. 
Defendants  bring  error.     Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Littlefield,  for  plaintiffs  in 
error. 

L.  B.  Wheat,  for  defendant  in  error. 

CUNNINGHAM,  J.  Some  time  about  1886  the  defendant 
the  Leavenworth,  Northern  &  Southern  Railway  Company 
constructed  a  line  of  railroad  across  a  section  of  land  belong- 
ing to  the  defendant  in  error,  running  in  a  general  direction 
from  north  to  south.  It  crossed  a  natural  water  course  known 
as  "Wolf  Creek.1 '  In  crossing  this  creek  a  Howe  truss  bridge 
was  built,  some  60  or  70  feet  in  length,  which  was  placed  on 
pile  piers,  and  had  pile  or  trestle  approaches  for  some 
distance  at  either  end.  Faulty  proceedings  in  condemnation 
having  been  had.  the  defendant  in  error  brought  suit  for  dam- 
ages occasioned  by  the  building  of  such  road,  in  which  he  was 
allowed  for  the  land  taken  and  for  the  damages  to  the  land 
not  taken.  The  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  is  now  operating  said  line  of  road.  In  1897  the 
plaintiff  in  error,  for  the  purpose  of  permanently  improving 
this  roadbed  at  the  crossing  of  the  creek,  constructed  two 
stone  abutments  of  solid  masonry,  and  replaced  the  wooden 
bridge  with  an  iron-girder  bridge.  The  waterway  between 
the  stone  abutments  was  considerably  smaller  than  that  be- 
tween the  pile  supports  and  approaches  of  the  old  bridge,  but 
was  much  greater  than  that  required  for  the  discharge  of  the 
ordinary  flow  of  water, — indeed,  except  in  the  highest  stages 
of  water,  would  not  obstruct  the  flow.  The  railway  company 
was  proceeding  to  fill  up  the  space  at  the  south  end  of  the  new 
bridge  with  a  solid  bank  of  earth  for  the  purpose  of  making  the 
roadbed  more  permanent  and  safe.  Up  to  this  time  the 
defendant  in  error  had  had  an  undergrade  passageway  for  his 
stock  through  the  space  occupied  by  the  south  pile  approach. 
This  undergrade  passage  would  be  destroyed  by  the  fill  pro- 
posed by  the  railway  company.  Wolf  creek  entered  the  land 
of  defendant  in  error  across  its  north  line,  and  pursued  a 
southeasterly  direction  to  the  bridge  in  question.  On  the 
southwest  side  of  the  creek,  the  bank  was  a  bluff,  over  which 
the  water  would  never  flow.  On  the  northeast  side  of  the 
creek,  the  banks  were  from  three  to  seven  feet  high,  and  the 
land  had  been  cultivated  well  down  to  the  edge  of  these  banks. 
In  very  high  stages  of  water,  both  before  and  after  the  build- 
ing of  the  railroad  bridge,  the  water  would  rise  above  these 
banks,  and  overflow,  to  a  greater  or  less  extent,  the  land  to 
the  northeast.  There  is  about  4  acres  in  the  angle  between 
the  railroad,  the  north  line  of  plaintiff's  land,  and  Wolf  creek. 
A  portion  of  this — about  i£  acres — was  liable  to  be  overflowed 
by  the  increased  high  water  caused  by  making  the  proposed 
fill  of  earth  south  of  the  south  abutment.  These  waters  would, 
however,  soon  run  down,  being  rapidly  discharged  through 
the  waterway  under  the  bridge,  remaining  upon  the  land  of 
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the  defendant  in  error  comparatively  a  short  time.  This 
action  was  brought  by  the  defendant  in  error  for  the  purpose 
of  obtaining  a  permanent  injunction  against  the  plaintiffs  in 
error,  prohibiting  them  from  making  this  earth  fill  south  of  the 
south  abutment,  alleging  as  reasons  therefor  that  he  would  be 
deprived  of  the  subway  as  a  passage  for  his  stock  from  one 
portion  of  his  land  to  the  other,  and  for  the  further  reason 
that  in  times  of  extraordinary  high  water  the  4-acre  tract  of 
land  hereinbefore  spoke  of  would  be  flooded  to  a  greater  extent 
than  theretofore.  The  railway  companies  answered  that  they 
had  acquired  a  right  to  construct,  operate,  and  maintain  their 
line  of  railroad  in  such  a  manner  as  to  properly  perform  their 
duties  to  the  public  and  to  the  state  of  Kansas,  and  that  for 
the  proper  maintenance  and  operation  of  the  railroad  it  was 
necessary  to  replace  the  temporary  structure,  built,  at  the 
time  said  road  was  constructed,  of  piling,  upon  the  premises 
described  in  plaintiff's  petition,  with  a  permanent  bridge  of 
stone  abutments,  in  order  to  make  such  road  safe,  and  that 
the  construction  of  the  bridge  and  stone  abutments  would  in 
no  manner  interfere  with  the  rights  or  privileges  of  the  plain- 
tiff. It  appeared  upon  the  trial  that  the  defendant  in  error 
had  two  overtrade  crossings,  and  that,  except  for  a  few  hours 
when  the  water  was  high,  his  cattle  would  be  enabled  to  pass 
under  the  new  bridge  between  the  stone  abutments.  But 
he  contended  that  the  space  occupied  by  the  trestlework  south 
of  the  south  abutment  was  open  at  the  time  he  obtained  his 
verdict  in  his  action  for  damages  caused  by  the  construction 
of  the  railroad,  and  that  he  was  awarded  damages  only  for 
such  injuries  as  he  had  suffered  to  that  time,  and  hence,  never 
having  been  paid  for  the  injuries  which  would  come  to  him 
by  reason  of  being  deprived  of  this  subway,  he  was  entitled 
to  have  it  kept  open.  On  the  other  hand,  the  plaintiffs  in 
error  contend  that  the  issues,  evidence,  and  instructions  of 
the  court  in  the  action  for  damages  were  such  that  it  must 
now  be  presumed  that  he  was  awarded  damages  compensat- 
ing him  for  being  deprived  of  said  subway. 

The  court  is  of  the  opinion  that  this  view  is  correct,  and,  if 
for  no  other  reason  than  this,  the  defendant  in  error  cannot 
maintain  his  action  on  this  branch  of  the  case.  But  the  court 
goes  further  than  this.  We  think  that  the  entire  contention  of 
the  defendant  in  error  is  without  equity.  This  trestlework 
with  its  wooden  bridge  was  but  a  temporary  structure,  and,  as 
is  well  known,  neither  so  permanent,  safe,  and  desirable  as  a 
roadbed  as  the  permanent  improvement  which  plaintiffs  in 
error  were  erecting.  Such  temporary  structure  would  be  kept 
up  with  greater  expense  to  the  railway  company,  and  would 
expose  the  traveling  public  to  greater  danger.  To  shut  up 
this  open  space  by  earth  filling  would  discommode  the  defend- 
ant in  error  but  little,  for,  as  has  been  stated,  except  for  a  few 
hours,  at  rare  intervals,  he  has  his  subway  a  few  feet  to  the 
north,  and  at  the  time  of  these  few  hours  he  has  two  overgrade 
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crossings  near  by.  Not  to  shut  it  up  by  such  earth  filling 
means  constant  danger  to  the  traveling  public  and  expense 
to  the  railway  company;  and  to  some  extent  at  least  it  would 
prevent  the  railway  company  from  fulfilling  its  duty  to  the 
traveling  public.  The  advantage  to  Meyer  in  having  this 
space  left  open  in  no  sense  corresponds  to  the  inconvenience 
and  injury  to  the  traveling  public  and  the  railway  company 
resultant  therefrom. 

Now,  as  to  the  extent  of  his  right  to  the  injunction  because 
of  the  increased  overflow  of  his  land.  As  has  already  been 
seen,  the  entire  piece  of  land  is  but  about  4  acres,  and  of  this 
only  about  li  acres  would  be  affected  at  all  by  the  water  made 
hieher  by  the  proposed  fill,  and  this  only  on  rare  intervals  and 
for  a  short  space  of  time.  It  is  impossible,  in  the  nature  of 
things,  that  much,  if  any,  damage  could  result  to  the  defend- 
ant in  error.  At  least,  if  damages  do  so  result,  they  are 
easily  measured  by  a  money  consideration,  and  in  no  sense 
can  be  great  or  irreparable.  "In  our  judgment,  such  occasional 
overflow  of  a  few  acres  of  land,  part  of  a  farm  of  more  than  a 
hundred  acres,  does  not  work  a  destruction  of  the  inheritance, 
or  justify  the  granting  of  an  injunction  in  order  to  prevent 
irreparable  mischief."  Blaine  v.  Brady,  64  Md.  377,  1  Atl. 
609.  We  do  not  think  that  the  defendant  in  error  has  shown 
himself  entitled  to  the  interference  of  a  court  of  equity  to 
prevent  the  small  damage,  if  any,  he  might  sustain.  We  do 
not  understand  that  the  writ  of  injunction  may  be  used  as  an 
instrument  to  annoy  or  harass  any  one  in  the  prosecution  of 
a  legitimate  enterprise,  and  especially  so  if  any  damage  which 
might  result  therefrom  can  be  easily  measured  and  be  com- 
pensated for  in  dollars  and  cents,  and  the  defendant  is  able  to 
respond  in  damages.  The  writ  of  injunction  is  not  wholly 
a  writ  of  right,  even  to  enforce  a  strictly  legal  right,  and  its 
use  will  not  be  permitted  where  equity  and  good  conscience 
do  not  require  it.  We  conclude  that  the  contention  of  the 
defendant  in  error  is  without  merit,  and  therefore  reverse 
the  judgment  of  the  court  below,  with  instructions  to  deny 
the  injunction  prayed  for.     All  the  justices  concurring. 

NOTES. 

RIGHT  TO  ENJOIN  CONSTRUCTION  OF  RAILROAD. 

WHEN  RIGHT  DOES  NOT  EXIST. 

General  Rule. — In  general,  the  remedy  of  the  abutting  owner  lies  in 
an  action  for  damages,  and  equity  will  not  interpose  to  enjoin  the  occu- 
pation of  a  street  except  in  extraordinary  cases.  Truesdale  v.  Peoria 
Grape  Sugar  Co.,  101  111.  561,  5  Am.  &  Eng.  R.  Cas.  248  ;  Mills  v.  Parlin, 
106  111.  60,  14  Am.  &  Eng.  R.  Cas.  147  ;  Stetson  v.  Chicago,  etc.,  R.  Co., 
75  111.  74;  Osborne  v.  Missouri  Pac.  R.  Co.,  37  Fed.  Kep.  830;  Heath  v. 
Des  Moines,  etc.,  R.  Co.,  61  Iowa  11,  10  Am.  &  Eng.  R.  Cas.  313 ;  Nor- 
folk, etc.,  R.  Co.  v.  Smoot,  81  Va.  504 ;  Tuckahoe  Canal  Co.  v.  Tuckahoe, 
etc.,  R.  Co.,  11  Ireigh  (Va.)  43. 

When  Construction  Authorized  by  Law. — Neither  the  people  nor  in- 
dividual  property  owners  abutting  on  a  street  can  restrain  a  railroad 


768  INJUNCTION  vol  XXI 

(NS) 
Notes 

company  which  is  authorized  by  law  to  construct  a  railroad  on  the  street, 
nor  the  city  from  giving-  its  assent  to  such  construction.  People  r. 
Kerr,  37  Barb.  (N.  Y.)  357,  modifying  20  How.  Pr.  144,  affirmed  in  27 
N.  Y.  188. 

Where  a  company  has  obtained  an  order  from  the  supreme  court,  as 
required  by  N.  Y.  Acts  of  1864,  ch.  582,  authorizing  it  to  construct  its 
road  "upon  or  along  any  highway,' '  notice  having  been  given  to  the 
highway  commissioners,  such  commissioners  cannot  restrain  the  con- 
struction of  the  road  along  or  upon  a  highway.  Baxter  v.  Spuyten 
Duyvil  &  P.  M.  R.  Co.,  61  Barb.  (N.  Y.)  428. 

The  mayor  and  aldermen  of  a  city  have  not  the  right  to  an  injunction 
restraining  the  construction  of  a  railway  upon  the  streets,  under  legisla- 
tive authority,  for  the  benefit  of  the  residents  along  such  streets. 
Savannah  &  T.  R.  Co.  v.  Mayor,  etc.,  of  Savannah,  45  Ga.  602,  3  Am. 
Ry.  Rep.  36.   > 

Where  a  company  is  authorized  by  the  legislature  to  build  its  road 
into  a  city,  upon  obtaining  the  consent  of  the  mayor  and  council  of  the 
city,  which  consent  has  been  obtained,  a  court  of  equity  will  not  inter- 
fere by  injunction  to  prevent  the  construction  and  operation  of  the  road 
on  the  streets,  upon  an  application  by  abutting  property  owners  alleging 
that  the  construction  of  the  road  through  the  streets  is  unauthorized  and 
a  nuisance,  that  their  property  will  be  injured  and  depreciated  in  value, 
their  business  seriously  affected,  and  that  real  estate  and  property  vested 
in  them  by  law  have  been  taken  without  compensation.  Drake  v.  Hud- 
son River  R.  Co.,  7  Barb.  (N.  Y.)  508. 

Damages  Must  Be  Special  and  Serious. — An  abutting  owner  cannot 
interfere  by  injunction  to  prevent  the  unauthorized  construction  of 
a  street  railway,  unless  he  suffers  some  special  and  serious  injury.  See 
Van  Home  v.  Newark  Pass.  R.  Co.  (N.  J.),  50  Am.  &  Eng.  R.  Cas.  235 ; 
Halsey  v.  Rapid  Transit  R.  Co.  (N.  J.),  46  Am.  &  Eng.  R.  Cas.  76. 

Where  a  company  has  secured  from  the  municipal  officers  the 
right  to  lay  its  track  in  a  street,  the  public  easement  which  has  been 
acquired  by  more  than  twenty  years'  adverse  user,  and  the  fee  of  which 
is  not  in  the  adjoining  lot  owners,  a  person  who  has  leased  a  lot  on  said 
street  and  erected  a  business  house  thereon  has  no  right  to  enjoin  the 
company  from  laying  its  track,  when  such  company  has  not  assessed  or 
tendered  to  plaintiff  the  damages  he  will  sustain,  unless  he  can  show 
that  he  will  suffer  damages  different  from  the  community  in  general ; 
and  the  term  "community  in  general"  means  those  who  reside  in  the 
immediate  vicinity  of  the  railroad,  and  are  subject  to  the  inconven- 
iences incident  to  its  structure.  Decker  v.  Evansville  S.  &  N.  R.  Co., 
133  Ind.  493,  33  N.  E.  Rep.  349. 

A  railway  corporation  authorized  to  locate,  construct,  and  operate  its 
road  upon  a  street  in  an  incorporated  city,  by  authority  of  the  common 
council  thereof,  granted  in  accordance  with  the  charter  of  the  city,  or 
upon  a  county  road  in  the  country,  under  an  agreement  with  the  county 
court  of  the  county  in  which  the  road  is  situated,  in  accordance  with 
section  3242,  Ann.  I^aws  Ore.,  cannot  be  enjoined  from  proceeding 
with  its  enterprise  at  the  suit  of  an  owner  of  lands  abutting  upon  the 
street  and  county  road,  whether  the  fee  to  the  lands  to  the  centre  of  the 
street  and  county  road  adjacent  thereto  is  in  such  owner  or  not,  without 
establishing,  by  allegations  and  proofs,  that  the  construction  and  use 
of  the  railway  will  specially  interfere  with  the  owner's  ingress  and 
egress  to  and  from  his  premises.  Parquet  v.  Mt.  Tabor  St.  R.  Co.,  40 
Am.  &  Eng.  R.  Cas.  321,  18  Ore.  233,  22  Pac.  Rep.  906. 

Certain  land  originally  owned  by  defendant,  a  railroad  company,  had 
been  dedicated  by  it  to  the  use  of  a  city  for  a  valuable  consideration,  and 
had  been  used  by  the  public  notoriously,  openly  and  adversely  for  a 
period  of  over  30  years  prior  to  an  attempt  by  defendant  to  lay  a  switch 
track  on  a  strip  of  it  15  feet  in  width  lying  alongside  of  its  depot  and 
platform.  Defendant  contended  that  this  strip  had  never  been  used 
by  the  public  as  a  part  of  the  street,  but  had  been  used  by  defendant's 
patrons  as  an  approach  or  driveway  to  defendant's  freight  platform, 
and  had,  in  effect,  remained  in  defendant's  possession.  •  Held,  that  de- 
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fendant's  contention  was  without  merit ;  and  that  an  injunction  would 
lie  for  the  protection  of  and  at  the  instance  of  an  abutting  owner  to 
whose  rights  the  laying  of  such  switch  track  would  be  peculiarly  inju- 
rious. Illinois  Cent.  R.  Co.  v.  Thomas  (Miss.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,-847. 

Upon  a  bill  for  injunction,  an  allegation  that  the  location  of  a  street 
railroad  will  inconvenience  the  complainant's  business  and  diminish  the 
value  of  his  property  is  material  and  significant  only  where  the  road  is 
constructed  without  authority,  and  the  evil  complained  of  is  a  public 
nuisance,  as  showing  that  the  complainant  has  sustained  special  injury. 
Hogencamp  v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq  .83. 

Although  the  unauthorized  occupation  of  a  public  street  by  a  railway 
track  may  be  regarded  as  a  nuisance  per  se,  which  will  be  enjoined,  an 
injunction  against  it  will  not  be  granted  at  the  suit  of  a  private  citizen 
or  a  corporation,  unless  the  plaintiff  can  make  out  a  case  of  special 
damage.  Larimer  &  L,.  St.  R.  Co.  v.  Larimer  St.  R.  Co.,  137  Pa.  St.  533, 
20  Atl.  Rep.  570;  Shipley  v.  Continental  R.  Co.,  13  Phila.  (Pa.)  128; 
Watkins  v.  West.  Phila.  Pass.  R.  Co.,  1  Pa.  Dist.  463. 

The  construction  of  a  railroad  track  in  a  street  was  held  not  to  cause 
special  injury  to  owners  of  abutting  property,  and  therefore  insufficient 
to  sustain  a  suit  for  injunction.  Fogg  v.  Nevada,  etc.,  R.  Co.,  20  Nev. 
429,  43  Am.  A  Eng.  R.  Cas.  105. 

In  Arbenz  v.  Wheeling,  etc.,  R.  Co.,  33  W.  Va.  1,  40  Am.  &  Eng.  R. 
Cas.  284,  it  was  held  that  the  abutting  owner  was  not  entitled  to  an 
injunction  unless  the  value  of  his  property  was  entirely  destroyed. 

Mere  Inconvenience  and  Annoyance  to  Abutting  Owner. — Where  a 
railroad  has  been  constructed  in  a  street  by  authority  of  law  and  the 
sanction  of  the  city  authorities,  an  injunction  should  not  issue,  at  the 
suit  of  an  abutting  owner,  to  restrain  the  operation  of  the  road,  unless 
it  clearly  appears  that  he  has  been  deprived  of  the  use  of  the  street. 
It  is  not  enough  to  show  that  he  has  suffered  inconvenience  and  annoy- 
ance which  might  be  grounds  for  an  action  at  law  for  damages. 
Hyland  v.  Short  R.  R.  Transfer  Co.  (Ky.),  11  S.  W.  Rep.  79. 

Not  unless  Necessity  Is  Urgent. — The  operations  of  a  company  in  the 
construction  of  a  great  work  of  public  convenience  should  not  be  sud- 
denly arrested  without  notice,  unless  in  a  case  of  urgent  and  pressing 
necessity  ;  yet  where  the  complainants  cannot  be  otherwise  secured  in 
their  rights,  an  ex  parte  order  for  an  injunction  will  be  granted.  Ross 
v.  Elizabeth-Town  &  S.  R.  Co.,  2  N.  J.  Eq.  422. 

Nuisances —Right  to  Enjoin  Completion  of  Road. — The  possibility 
that  a  railway  through  city  streets  may  be  abused  to  the  public  incon- 
venience forms  no  ground  for  intercepting  the  progress  of  its  construc- 
tion The  right  to  an  injunction  in  such  a  case  accrues  only  after  the 
completion  of  the  road,  and  when  it  is  found  from  actual  experience 
that  the  running  of  trains  amounts  to  a  nuisance.  Sargent  v.  Ohio  & 
M.  R.  Co.,  1  Handy   (Ohio)  52. 

Not  as  Private  Nuisance  at  Instance  of  Owner  of  Property  Facing 
Public  Square. — Persons  who  owned  property  facing  a  public  square 
applied  for  an  injunction  to  restrain  a  company  from  laying  its  track 
along  the  border  of  the  square,  on  the  ground  that  it  affected  their  rights 
therein,  and  obstructed  their  light,  air,  prospect,  and  privilege  of  a  pub- 
lic promenade.  It  appeared  that  the  company  had  contracted  with  the 
city  not  to  erect  any  buildings  on  the  square,  nor  to  suffer  cars  to  stand 
thereon,  and  that  a  street  some  sixty-five  feet  wide  ran  between  the  track 
and  plaintiffs'  houses.  Held,  that  the  road  would  not  be  such  an 
annoyance  as  to  amount  to  a  private  nuisance,  and  an  injunction  should 
be  refused.  Anderson  v.  Rochester,  L*.  &  N.  P.  R.  Co.,  9  How.  Pr.  (N. 
Y.)  553. 

Mere  Anticipation  of  Negligence  in  Restoring  Highway. — An  injunc- 
tion will  not  lie  to  restrain  a  railroad  company  from  making  a  cut  and 
excavation  in  a  highway  merely  on  the  supposition  or  anticipation  that 
the  company  will  not  restore  the  highway  to  its  former  usefulness. 
After  the  work  is  completed,  affirmative  proceedings  may  be  instituted 

21  (n  s)  A  &  E  R  Cas— 49 


770  INJUNCTION  v°l  XXI 

(NS) 

Notes 

if  the  usefulness  of  the  highway  is  not  restored.     Baucus  v.  Albany 
Northern  R.  Co.,  8  How.  Pr.  (N.  Y.)  70. 

Abutter  Suffering  No   Present   Injury. — The  location  of  a  railroad 
through  a   public  street   in   a  line  not  warranted  by  law  will  not  be 
enjoined  at  the  instance  of  the  owner  of  an  unimproved  build  frig-  lot 
suffering  no  present  detriment.     Zabriakie  v.  Jersey  City  &  B.  R.  Co. 
13  N.  J.  Eq.  314. 

Construction  of  Tunnel  through  City. — Preliminary  injunction  to 
stop  a  company,  on  an  allegation  of  nuisance  by  an  owner  of  adjoining 
property  on  the  same  line,  from  completing  through  a  city  a  tunnel 
authorized  by  the  civil  authorities  of  the  place,  was  refused.  Hodgkin- 
son  v.  Long  Island  R.  Co.,  4  Edw.  Ch.  (N.  Y.)  411. 

Delay  until  Completion. — Delay  on  the  part  of  an  adjoining  owner  in 
remonstrating  against  or  trying  to  prevent  the  occupation  of  the  street 
by  a  railroad  company  with  its  tracks  and  chutes,  etc.,  until  the  work 
has  been  done,  involving  an  immense  outlay  of  money,  will  be  fatal  to 
his  application  for  injunction.     Meredith  v.  Sayre,  32  N.  J.  Eq.  557. 

Remedy  at  Law. — An  injunction  will  not  lie  at  the  suit  of  an  abutting 
property  owner,  when  the  entry  upon  the  occupation  of  the  street  by  a 
railroad  are  by  the  authority  of  the  municipal  agency  invested  with  the 
control  of  such  street.  The  want  of  power  of  a  court  of  equity  to  inter- 
fere by  injunction  is  predicated  upon  the  impracticability  of  ascertaining 
the  damage  that  will  be  done.  But  when  the  landowner  has  settled  his 
right  to  damages,  and  their  measure,  in  an  action  at  law,  if  any  reason 
exists  why  he  cannot  have  execution  of  the  same,  equity  will  assist  him, 
but  not  before.  Penn.  Mut.  h.  Ins.  Co.  v.  Heiss,  141  111.  35,  31 N.  E.  Rep. 
138. 

Elevated  Railways — Construction  and  Operation — Injunction  by  Abut- 
ting Owner  Where  No  Physical  Taking. — Where  thefee«of  the  street  is  in 
the  city,  such  damages  as  the  abutting  owner  may  suffer  from  the  con- 
struction and  operation,  under  authority  from  the  municipality,  of  an 
elevated  railroad  in  the  street  are  merely  consequential,  so  far  as  they 
affect  the  property  abutting  on  the  street.  In  such  case,  as  there  is  no 
physical  taking  of  the  land,  injunction  will  not  lie  to  enjoin  the  con- 
struction and  operation  of  such  road  at  the  suit  of  an  abutting  property 
owner,  the  remedy  being  an  action  at  law  for  damages.  Doane  v.  Lake 
St.  El.  R.  Co.  (111.  1896),  46  N.  E.  Rep.  520. 

Non-Abutting  Owners. — A  court  of  equity  will  not  restrain  the  laying 
of  a  side  track  by  a  company  in  a  public  street  in  front  of  its  own  prop- 
erty to  connect  with  the  main  track  of  a  railway,  under  license  by  ordi- 
nance of  the  city  council,  on  a  bill  by  private  individuals  owning 
property  in  the  vicinity  but  not  abutting  on  the  part  of  the  street  to  be 
used.  Truesdale  v.  Peoria  Grape  Sugar  Co.,  5  Am.  &  Eng.  R.  Cas.  248, 
101  111.  561. 

"Where  a  right  of  way  over  the  portion  of  a  street  on  one  side  of  the 
centre  line,  at  grade,  is  granted  to  a  company  by  the  municipal  authori- 
ties, a  property  owner  on  the  other  side  of  the  street  is  not  entitled  to 
damages,  where  convenient  access  to  his  property  is  not  interfered  with  ; 
and  the  coutt  will  not  issue  an  injunction,  at  the  suit  of  such  owner,  to 
restrain  the  construction  of  the  road.  Beck  v.  Erie  Terminal  R.  Co., 
1  Pa.  Dist.  449. 

Location  of  Tracks — Injunction  to  Control  Same. — An  injunction  will 
not  lie  to  restrain  the  construction  and  operation  -of  a  street  railway 
built  on  one  side  of  the  road,  on  the  ground  that  it  should  have  been 
laid  in  the  centre  of  a  highway.  Niemann  v.  Detroit  Sub.  St.  Ry.  Co. 
(Mich.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  172. 

Same — Ultra  Vires — Power  of  Rival  to  Enjoin. — A  railway  company 
which  had  not  an  exclusive  franchise  but  would  be  affected  by  the  con- 
struction of  the  proposed  connecting  lines,  sought  to  enjoin  the  defend- 
ants on  the  ground  that  the  construction  would  be  ultra  vires,  in  that 
the  proposed  route  did  not  at  all  points  follow  the  charter  routes  of  the 
defendants.  Held,  that  the  injunction  would  not  issue  on  such  grounds, 
as  such  ultra  vires  acts  did  not  constitute  an  invasion  of  any  legal  or 
equitable  right  of  the  plaintiff,  but  that  an  injunction  on  such  ground 
would  issue  only  at  the  instance  of  the  state  or  stockholders  of  the  de- 
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fendants.    New  England  R.  Co.  v.  Central  R.  &  E.  Co.  (Conn.),  8  Am. 
&  En?.  R.  Cas.,  N.  S.,  261. 

WHEN  RIGHT  DOES  EXIST. 

Unauthorized  Use  of  Street. — An  injunction  will  be  granted  to  re- 
strain a  railroad  from  the  unauthorized  construction  of  a  track  on  an 
embankment  along  the  public  street  of  an  incorporated  town,  whereby 
the  property  of  an  adjoining  owner  is  injured.  Columbus  &  W.  R.  Co. 
v.  Witherow,  82  Ala.  190,  3  So.  Rep.  23. 

Where  the  construction  of  a  steam  railroad  in  a  street  of  a  city  will 
work  material  injury  to  the  abutting  property,  such  construction  may  be 
enjoined,  at  the  suit  of  the  owners,  until  the  right  to  construct  such 
road  in  the  street  shall  first  be  acquired  under  proceedings  instituted 
against  such  owners,  as  required  by  law  for  the  appropriation  of  private 
property.  It  is  immaterial  whether  the  fee  is  vested  in  the  city  or  in 
the  abutting  owners,  so  long  as  it  is  held  upon  the  same  defined  uses. 
Scioto  Valley  R.  Co.  v.  Lawrence,  7  Am.  &  Eng.  R.  Cas.  93,  38  Ohio 
St.  41,  43  Am.  Rep.  419,  following  Cincinnati  &  S.  G.  A.  St.  R.  Co.  v. 
Cumminsville,  14  Ohio  St.  524. 

The  construction  and  operation  of  a  steam  railroad  in  a  city  street 
creates  an  additional  servitude  upon  it ;  and  an  abutting  owner,  prior 
to  its  condemnation  by  the  railroad  company,  may  enjoin  the  creation 
of  such  servitude,  though  the  privilege  of  so  using  the  street  had  been 
granted  the  company  by  the  city.  Bond  v.  Pennsylvania  Co.  (111.),  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  118. 

Where  the  franchise  of  a  street  railway  company  grants  it  the  right 
to  construct  and  operate  a  street  railway  over  certain  routes,  a  location 
made  by  such  company  on  a  highway  which  is  included  in  the  routes 
over  which  its  franchise  is  granted  can  be  within  the  terms  of  such 
franchise  only  if  made  as  part  of  a  location  which  substantially  follows 
some  one  of  the  routes  specially  described,  and  where  such  location  does 
not  substantially  follow  one  of  such  routes,  an  injunction  is  the  proper 
remedy  of  the  owner  of  the  fee  in  such  highway,  as  the  construction  of 
the  road  thereon  would  be  a  continuing  injury  for  which  he  would  have 
no  adequate  remedy  at  law.  Canastota  Knife  Co.  v.  Newington  Tram- 
way Co.  (Conn.),  36  Atl.  Rep.  1107. 

Bona  Fide  Purchaser  Entitled  to  Order  Enjoining  Laying  of  Additional 
Track. — Where,  in  a  proper  action,  a  purchaser  brings  himself 
within  the  protection  of  the  statute,  he  is  entitled  to  an  order  enjoining 
the  company  from  laying  an  additional  track  until  the  right  is  acquired 
by  appropriation  or  other  suitable  means.  Varwig  v.  Cleveland,  C. ,  C. 
&  St.  L.  R.  Co.  (Ohio),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  265. 

Same — As  a  Nuisance. — The  construction  of  a  railroad  operated  by 
steam  upon  a  public  highway,  without  authority  of  law,  is  a  nuisance 
which  will  be  restrained  by  injunction.  Attorney-General  v.  Morris  & 
E.  R.  Co.,  19  N.  J.  Eq.  386,  reversed  in  19  N.  J.  Eq.  575. 

Same — Failure  to  Open  Street  as  Required  by  Statute. — A  statute 
located  a  street,  and  directed  the  county  commissioners  "forthwith  to 
open  the  street,"  and  also  empowered  a  company  to  lay  railroad  tracks 
on  the  street  "immediately  after  the  passage  of  this  act. "  Held,  that  the 
commissioners  must  first  open  the  street,  and  that  an  injunction  would 
lie  to  restrain  the  company  from  entering  the  land  to  build  its  road  be- 
fore the  street  was  opened.  Jarden  v.  Philadelphia,  W.  &  B.  R.  Co. , 
3  Whart.  (Pa.)  502. 

Same — Passage  of  Authorizing  Ordinance  without  Petition. — Where 
a  city  has  no  authority  to  grant  the  privilege  of  laying  railroad  tracks 
in  streets,  unless  upon  the  petition  of  more  than  one-half  of  the  abutting 
property  owners,  any  one  or  more  of  such  owners  may  enjoin  a  railroad 
that  is  proceeding  under  an  ordinance  that  was  passed  without  such 
petition.     Bez  v.  Chicago,  R.  I.  &  P.  R.  Co.,  23  111.  App.  137. 

Public  Use  of  Street  Destroyed. — Where  it  appears  that  a  company 
has  no  authority  to  use  a  street  so  as  to  destroy  its  public  use  as  such,  a 
court  of  equity  will  award  an  injunction  on  the  application  of  one 
whose  business  will  be  injured  and  the  value  of  whose  property  will  be 
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depreciated  by  reason  thereof.     Biedinger  v.  Marquette  &  W.  R.  Co., 
29  \m.  &  Eng.  R.  Cas.  611,  62  Mich.  29,  28 N.  W.  Rep.  775. 

Although  the  authorities  hold  that  a  company  may  lay  its  track  on 
the  streets  of  a  borough,  yet  the  occupancy  of  a  street  by  a  company  to 
the  exclusion  of  the  public,  or  so  that  the  safety  of  travelers  will  be 
endangered  by  requiring  them  to  pass  on  or  along  the  track  for  a  dis- 
tance of  200  or  300  feet,  will  not  be  allowed.  Stroudsburg  v.  Wilkes- 
barre  &  E.  R.  Co.,  2  Pa.  Dist.  507. 

Special  Injury  to  Abutting  Property. — A  legislative  charter  may 
confer  upon  a  company  the  right  of  way  upon  any  street,  highway,  or 
turnpike  in  the  state,  and  the  right  to  construct  thereon  its  road,  and 
under  such  grant  the  company  is  authorized  to  lay  its  track  upon  and 
through  the  street  of  an  unincorporated  town  without  further  permis- 
sion or  authority.  The  company  cannot,  however,  so  construct  the 
road  through  a  street  as  unnecessarily  to  impair  the  right  of  the  pub- 
lic to  the  free  use  of  such  street,  and  to  inflict  serious  and  unequal  dam- 
ages upon  private  property  contiguous  to  said  street ;  and  property 
owners  so  injured  may  demand  by  suit  the  reconstruction  of  the  track, 
and  under  conditions  its  ultimate  removal.  Hepting  v.  New  Orleans 
Pac.  R.  Co.,  36  L,a.  Ann.  898. 

Same — Irreparable  Damage— Danger  to  Life  or  Health— Obstruction 
of  Ingress  or  Egress. — If  the  damages  are  irreparable,  such  as  affect- 
ing the  free  use  of  a  residence,  or  an  abutting  lot,  cutting  off  ingress 
or  egress  thereto,  and  endangering  the  property,  life,  and  health  of 
persons  residing  thereon,  an  injunction  will  be  granted  to  prevent  the 
obstruction.  Chicago,  St.  L,.  &  P.  R.  Co.  v.  Eisert,  127  Ind.  156,  26  N. 
E.  Rep.  759. 

Obstruction  of  Access. — Owners  of  lots  abutting  on  or  adjacent  to  a 
public  street  of  a  city,  though  not  owners  of  a  fee  in  the  street,  have  the 
right  of  access  and  of  quiet  enjoyment,  such  rights  being  property 
which  may  be  protected  by  injunction  when  invaded  without  legal 
authority  ;  and  where  there  is  an  unauthorized  obstruction  in  the  street, 
all  the  adjacent  owners  who  sustain  any  special  injury  can  maintain  a 
suit  for  injunction  against  the  party  making  the  obstruction,  and  the 
alleged  trespasser  is  the  only  necessary  party  defendant.  Hart  v. 
Buckner  (C.  C.  A.),  56  Am.  &  Eng.  R.  Cas.  430. 

Failure  to  Make  Compensation  to  Abutting  Owner. — Va.  Code  of  1873, 
ch.  56,  §  4,  provided  that  a  railroad  company  could  only  enter  the  streets 
of  a  city  or  town  upon  the  consent  of  the  corporate  authorities,  but 
could  not  invade  any  dwelling  house,  or  any  space  within  sixty  feet 
thereof,  without  the  consent  of  the  owner.  By  the  act  of  Jan.  15,  1875, 
this  section  was  amended  by  providing  that  in  case  any  lot  or  lots  along 
the  street  or  alley  should  be  impaired  in  value  by  a  railroad,  the  com- 
pany should  make  compensation  ''before  crossing  or  occupying  such 
streets  or  alleys.* '  A  company  was  enjoined  by  an  abutting  owner 
whose  title  extended  to  the  middle  of  the  street,  and  the  company 
moved  to  dissolve  the  injunction  on  the  ground  that  the  amendment 
repealed  the  provision  that  railroads  could  not  be  constructed  within 
sixty  feet  of  a  dwelling  without  consent.  Held,  that  even  if  such 
provision  had  been  repealed,  this  was  not  ground  for  dissolving  the 
injunction  where  the  company  was  attempting  to  occupy  the  street 
without  first  making  compensation.  Hodges  v.  Seaboard  &  R.  R.  Co., 
88  Va.  653,  14  S.  E.  Rep.  380. 

Where  a  company  locates  its  track  in  a  public  street  without  pay- 
ment of  damages  to  the  abutting  lot  owners,  the  latter  are  entitled  to  an 
injunction  to  restrain  the  construction  and  operation  of  the  road. 
Ford  v.  Chicago  &  N.  W.  R.  Co.,  14  Wis.  609. 

Injunction  restraining  the  construction  and  operation  of  a  railroad, 
until  damages  resulting  therefrom  have  been  paid  or  secured,  is  a  proper 
remedy  where  the  abutting  property  holder  owns  the  fee  in  the  street. 
Washington  Cemetery  z>.  Prospect  Park  &  C.  I.  R.  Co.,  68  N.  Y.  591, 
affirming  7  Hun  655,  4  Abb.  N.  C.  15  ;  Harrington  v.  St.  Paul  A  Sioux 
City  R.  Co.,  17  Minn.  215. 

Since  the  courts*  of  law  have  decided  that  a  conveyance  of  lands 
adjacent  to  the  public  street  by  courses  and  distances  which  begin  in 
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and  run  along-  the  side  of  such  street  only  are  presumed  to  carry  the 
title  to  the  center  of  such  street,  unless  the  contrary  appears  by  express 
statement  or  necessary  implication,  a  court  of  equity  is  justified  in 
awarding  a  preliminary  injunction,  restraining  a  steam-railroad  com- 
pany from  laying  its  tracks  in  said  street  between  said  adjacent  lots 
and  the  center  line  of  the  street,  until  it  shall  have  made  compensation 
to  such  owner  for  his  damages.  Lewis  v.  Pennsylvania  R.  Co.  (N.  J.), 
3  Am.   &  Eng.  R.  Cas.,  N.  S.,  413. 

In  Georgia,  etc.,  R.  Co.  v.  Ray,  84  6a.  376,  43  Am.  &  Eng.  R.  Cas. 
95,  it  was  held  that  the  abutting  owner  might  enjoin  the  construction 
of  the  railroad  for  non-payment  of  compensation,  although  the  statute 
provided  that  he  might  institute  proceedings  for  the  assessment  of  dam- 
ages. 

Violation  of  Condition  Requiring  Payment  of  Damages  as  Condi- 
tion Precedent. — A  statutory  license  to  occupy  the  streets  of  a  city 
with  a  steam  railway,  which  license  is  conditional  upon  paying  (before 
proceeding  with  the  construction)  damages  to  the  owners  of  property 
injured  thereby,  contemplates  such  payment  as  a  condition  precedent, 
and  the  company  may  be  enjoined  from  violating  the  condition.  That 
the  statute  provides  that  either  party  may  proceed  to  have  the  damages 
assessed  will  not  make  it  incumbent  upon  the  property  owner  to  take 
steps  for  that  purpose  rather  than  resort  to  the  remedy  of  injunction  ; 
certainly  not  where  the  facts  of  the  case  render  it  more  appropriate 
for  the  company  to  take  the  initiative.  Georgia  Southern  &  F.  R.  Co. 
v.  Ray,  43  Am.  &  Eng.  R.  Cas.  95,  84  Ga.  376.  11  S.  E.  Rep.  352. 

Privilege  to  Construct  and  Operate  Granted  without  Consideration. — 
Where  a  taxpayer  files  a  complaint  containing  undenied  allegations 
that  the  city  authorities  have  granted  the  right  to  construct  and  operate 
a  railway  on  certain  streets,  which  is  of  great  value,  but  which  was 
obtained  without  any  consideration,  and  that  a  public  sale  of  the 
franchise,  or  the  construction  and  operation  of  the  road  by  the  city 
itself,  would  have  brought  large  returns  to  the  municipal  corporation, 
an  injunction  should  issue  to  prevent  the  construction  of  the  road. 
Stuyvesant  v.  Pearsall,  15  Barb.  (N.  Y.)  244. 

On  Application  of  City. — Where  a  company  has  dedicated  land  for  the 
purpose  of  a  street  which  has  been  accepted  by  the  municipality,  and 
maintained  as  a  street  for  a  number  of  years  until  it  has  become  a  promi- 
nent thoroughfare,  there  is  no  abuse  of  judicial  discretion  in  granting, 
on  the  application  of  the  city,  an  injunction  to  prevent  the  company 
from  constructing  a  aide  track  through  the  street.  Brunswick  &  W. 
R.  Co.  v.  Mayor,  etc.,  of  Waycross,  88  Ga.  68, 13  S.  E.  Rep.  835. 

From  Laying  Track  across  Inclosed  Public  Square. — A  company 
authorized  to  construct  and  operate  a  railway  "in,  over,  and  across  and 
along  any  and  all  the  avenues,  streets,  public  grounds,  squares,  and 
alleys"  of  a  city  claimed  the  right  to  construct  and  operate  its  road 
across  a  public  square  which  had  been  dedicated  by  plat  to  the  city.  It 
appeared  that  lots  had  been  sold  with  reference  to  such  square,  and 
around  it,  which  had  been  improved,  and  the  value  of  which  was  en- 
hanced on  account  of  the  square,  and  that  the  city  had  inclosed, 
beautified,  and  adorned  the  same.  Held*  that  the  company  should  be 
perpetually  enjoined  from  all  attempts  to  lay  a  track  through  or  across 
the  inclosed  public  square.  Jacksonville  v.  Jacksonville  R.  Co.,  67 
111.  540. 

Existence  of  Right  to  Forcibly  Remove.— It  is  no  objection  to  the  grant- 
ing of  an  injunction  against  laying  a  street  railroad  in  a  street  that  the 
borough  authorities  would  have  the  right  to  remove  it  forcibly  after  it 
was  laid.  Such  relief  involving  force  is  not  that  "adequate  remedy1'  to 
which  litigants  are  entitled.  Stamford  v.  Stamford  Horse  R.  Co.,  36 
Am.  &  Eng.  R.  Cas.  140,  56  Conn.  381, 15  Atl.  Rep.  749,  1  h.  R.  A.  375. 

Conflicting  Rights  of  Rival  Companies — When  Injunction  Will  Issue. 
— Where  two  street  railway  companies  claim  the  exclusive  right  to 
occupy  the  highways  of  a  township  by  its  consent,  an  injunction  may 
be  granted  to  restrain  construction  by  one  until  the  rights  of  both  are 
adjudicated.  Tamaqua  &  h  St.  R.  Co.  v.  Inter-County  St.  R.  Co.,  167 
Pa.  St.  84. 
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Louisviixb  &  N.  R.  Co.  v.  Cummins'  Adm'r. 

(Court  of  Appeals  of  Kentucky,  June  i8y  igoi.) 
[63  S.  W.  Rep.  594.] 

Care  Required  at  Street  Crossing  of  Both  Railroad  and  Pedestrian.* — 
In  an  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  a  person  struck  by  a  train  at  a  street  crossing*,  it  was  error  to 
instruct  the  jury  that  it  was  defendant's  duty  to  "exercise  the  highest 
degree  of  care  to  avoid  injury  to  persons  at  said  crossing  which  was  con- 
sistent with  a  prudent  management  of  defendant's  road  and  trains," 
as  the  court  should  have  instructed  the  jury  that  the  duty  of  both  par- 
ties as  to  care  was  reciprocal,  it  being  defendant's  duty  to  exercise  such 
care  as  to  signal,  speed,  and  lookout  as  might  usually  be  expected  of 
ordinarily  prudent  persons  operating  a  railroad  under  like  circumstances, 
and  the  duty  of  plaintiff's  intestate  to  use  such  care  as  might  usually  be 
expected  of  an  ordinarily  prudent  person  situated  as  he  was  to  learn  of 
the  approach  of  the  train  and  keep  out  of  its  way  ;  and  it  being  incum- 
bent on  both  parties,  if  the  crossing  was  especially  dangerous,  to  exer- 
cise increased  care  commensurate  with  danger. 

Contributory  Negligence — Intoxication,  f — The  fact  that  plaintiff's 
intestate  was  intoxicated  at  the  time  he  was  struck  does  not  affect  the 
rights  of  the  parties,  unless  by  reason  of  his  intoxication  he  failed  to 
exercise  such  care  for  his  safety  as  might  ordinarily  be  expected  of  a 
sober  person  of  ordinary  prudence  situated  as  he  was,  and,  but  for  such 
failure,  he  would  not  have  been  injured. 

Care  Required  of  Railroad  at  Street  Crossing.^— In  cities  and  towns 
where  the  population  is  dense,  and,  from  the  number  of  persons  passing, 
the  danger  to  life  is  great,  it  is  the  duty  of  a  railroad  company  to  mod- 
erate the  speed  of  its  trains  approaching  street  crossings,  and  to  take 
such-  other  precautions  as  the  circumstances  demand  for  the  proper 
security  of  human  life. 

Accident  at  Crossing — Contributory  Negligence — Absence  of  Flag- 
man Where  Pedestrian  Apprised  of  Danger. — Where  a  person  on  foot  was 
struck  by  a  train  at  a  street  crossing  in  a  small  town  at  10  o'clock  at 
night,  it  appearing  that,  while  the  view  was  obstructed,  the  train  could 
be  seen  by  him  before  he  reached  the  track,  and  that  the  ordinary  sig- 
nals were  adequate  to  apprise  him  of  the  danger,  it  was  error  to  instruct 
the  jury  as  to  the  company's  duty  to  have  a  flagman  at  the  crossing, 
though  that  precaution  might  have  been  properly  required  as  to  other 
persons  and  under  other  circumstances. 

Payntkr,  C.  J. ,  and  Guffy  and  White,  JJ. ,  dissenting. 

Appeal  from  circuit  court,  Todd  county. 

"To  be  officially  reported." 

Action  by  the  administrator  of  E.  R.  Cummins  against  the 
Louisville  &  Nashville  Railroad  Company  to  recover  damages 
for  the  death  of  plaintiff's  intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed. 

Perkins  &  Trimble  and  Edward  W.  Hines,  for  appellant 
S.  Walton  Forgy  and  Joseph  H.  Lewis,  for  appellee. 

HOBSON,  J.  This  action  was  instituted  by  appellee,  as 
the  administrator  of  his  son,  E.   R.   Cummins,  to  recover  for 

*As  to  care  commensurate  with  danger  required  of  traveler  at  cross- 
ing, see  note,  12  Am.  &  Eng.  R.  Cas. ,  N.  S.,  341  et  seq. 

f  As  to  whether  intoxication  is  negligence  per  se%  see  note,  9  Am.  & 
Eng.  R.  Cas.,  N.  S.,  264. 

%  As  to  the  care  to  be  exercised  at  populous  places  by  those  in  charge 
of  trains,  see  extensive  note,  13  Am.  &  Eng.  R.  Cas. ,  N.  S. ,  499  et  seq. 
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the  death  of  his  intestate  on  the  ground  that  he  had  lost  his 
life  by  reason  of  the  negligence  of  appellant.  The  proof  shows 
that  the  intestate  was  struck  by  a  train  and  killed  at  Gutheris, 
on  Christmas  night,  about  10  o'clock,  in  the  year  1897.  The 
train  which  struck  him  was  a  passenger  train  coming  from  the 
south  on  the  main  track  of  the  railroad.  It  stopped  at  the 
coal  chute  for  coal  about  600  yards  from  the  station.  Be- 
tween the  coal  chute  and  the  station  was  a  street  cross- 
ing. The  view  of  the  approaching  train  was  obstructed 
at  this  crossing  by  a  freight  depot  on  one  side  of  the 
track  and  a  mill  on  the  other.  There  was  also  a  side  track 
on  either  side  of  the  main  track,  and  on  these  some  cars  were 
standing.  The  intestate  was  looking  for  a  place  to  stay  all 
night,  and  started  from  a  saloon  on  the  west  side  of  the  track 
to  a  hotel  on  the  cast  side  of  the  track,  and,  according  to  the 
evidence  for  appellee,  as  he  was  passing  along  the  street, 
going  from  the  saloon  over  to  the  hotel,  just  as  he  reached 
the  railroad,  was  struck  by  the  train  and  killed.  The  evi- 
dence for  the  appellant  tended  to  show  that  the  deceased, 
when  he  reached  the  railroad,  instead  of  passing  over  the  track, 
turned  south,  and  walked  along  it,  and  was  thus  struck  a  little 
south  of  the  crossing,  and  dragged  back  on  the  crossing,  where 
his  body  was  found.  This  proof  also  tended  to  show  that 
the  deceased  was  quite  drunk;  that  the  train  was  running 
about  eight  miles  an  hour ;  that  the  track  was  straieht,  and 
the  light  of  the  headlight  upon  the  crossing ;  that  the  bell  of 
the  train  was  ringing;  and  that,  after  the  intestate's  peril  was 
discovered,  the  alarm  signal  was  given,  and  the  brakes  applied, 
but  he  was  too  close  for  the  train  to  be  checked  before  it 
struck  him.  The  proof  also  shows  that  the  crossing  was 
especially  dangerous  by  reason  of  the  view  being  obstructed, 
and  that  it  was  much  used  by  the  public,  being  in  a  frequented 
part  of  the  town.  On  these  facts  the  court  instructed  the  jury 
as  follows:  (1)  "It  was  the  duty  of  defendant,  on  the  occasion 
in  question,  in  approaching  the  crossing  where  the  decedent, 
Cummins,  was  killed,  to  slacken  the  speed  of  its  train,  keep 
a  lookout  for  persons  upon  or  crossing  its  track,  give  reason- 
able signal  or  warning  of  the  train's  approach  by  sounding  the 
bell  or  whistle,  and  exercise  the  highest  degree  of  care  to  avoid 
injury  to  persons  at  said  crossing  which  was  consistent  with 
a  prudent  management  of  defendant's  road  and  trains.  If  the 
location  of  said  crossing,  the  amount  of  public  travel  thereon, 
and  the  existence  and  proximity  of  permanent  buildings 
obstructed  the  view  of  the  railroad  and  the  view  and  hearing 
of  approaching  trains,  rendered  the  crossing  unusually  dan- 
gerous to  a  large  number  of  the  traveling  public,  then  it  was 
the  duty  of  defendant  to  keep  a  watchman,  or  adopt  and  use 
some  other  reasonably  safe  mode  of  warning  travelers  of 
approaching  trains;  and  if  the  jury  believe  from  the  evidence 
that  on  the  occasion  under  investigation  the  defendant,  its 
agents  or  servants  operating  trains,  failed  to  use  ordinary  care 
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to  warn  the  decedent,  Cummins,  of  the  approach  of  its  train, 
and  that  by  the  negligence  of  the  defendant,  or  its  said  agents 
or  servants,  the  said  Cummins  was  struck  and  killed  by  defend- 
ant's engine  or  cars,  then  the  jury  should  find  for  plaintiff  such 
compensatory  damages,  if  any,  as  he  sustained  as  the  direct 
and  natural  result  of  said  negligence  and  killing,  not  exceeding 
$15,000,  the  amount  claimed,  unless  they  should  further  be- 
lieve from  the  evidence  that  in  receiving  the  injury  Cummins 
was  himself  guilty  of  negligence  to  such  an  extent  that,  but 
for  his  own  negligence,  the  accident  would  not  have  hap- 
pened." (2)  "As  used  in  the  instructions,  'compensatory 
damages'  means  such  a  sum  of  money  as  will  fairly  and  rea- 
sonably compensate  plaintiff  for  the  destruction  of  his  intestate 
Cummins'  power  to  labor  and  earn  money."  (3)  "  'Ordinary 
care'  means  such  care  as  ordinarily  prudent  persons  would  use 
under  similar  circumstances  involving  their  own  interests. 
'Negligence'  is  the  absence  of  ordinary  care."  These  are 
all  the  instructions  given  on  the  trial,  except  two  relating  to 
contributory  negligence. 

In  Railway  Co.  v.  Barbour,  51  S.  W.  159,  and  Railway  Co. 
v.  Gunter,  56  S.  W.  527,  this  court  considered  fully  the  law 
applicable  to  railroad  crossings,  and  under  the  principles 
announced  in  these  cases  the  foregoing  instructions  did  not 
properly  present  to  the  iurv  the  law  governing  the  rights  of 
the  parties.  Thev  go  too  far.  They  are  also  defective  in  not 
informing  the  jury  that  the  duty  of  both  parties  as  to  care 
was  reciprocal,  and  in  imposing  a  different  degree  of  care  on 
the  appellant  from  that  imposed  on  the  deceased.  In  using 
the  railroad  and  the  street  crossing  both  parties  were  required 
to  exercise  the  same  degree  of  care.  It  was  incumbent  on 
appellant  to  give  such  notice  of  the  approach  of  the  train  to 
the  crossing,  to  run  the  train  at  such  speed,  keep  such  lookout, 
and  use  such  care  to  avoid  injury  to  persons  thereon,  as  might 
usually  be  expected  of  ordinarily  prudent  persons  operating  a 
railroad  under  like  circumstances.  It  was  incumbent  on  the 
intestate  to  use  such  care  as  might  usually  be  expected  of  an 
ordinarily  prudent  person,  situated  as  he  was,  to  learn  of  the 
approach  of  the  train,  and  keep  out  of  its  way.  If  the  cross- 
ing was  especially  dangerous,  it  was  incumbent  on  both  par- 
ties to  exercise  increased  care  commensurate  with  the  daneer. 
8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  386-388.  Also,  see  cases 
above  referred  to,  and  authorities  there  cited.  If  appellant's 
servants  operating  the  train  failed  to  use  proper  care,  and  by 
reason  of  such  failure  the  intestate  was  struck  and  killed  while 
exercising  proper  care,  appellant  is  liable.  But,  if  the 
intestate  failed  to  exercise  such  care  as  was  required  of  him, 
and  but  for  this  the  injury  would  not  have  occurred,  appellant 
is  not  liable,  although  there  was  also  a  want  of  proper  care 
on  its  part.  If  the  intestate  was  intoxicated  at  the  time,  this 
would  not  affect  the  rights  of  the  parties,  unless,  by  reason  of 
his  intoxication,  he  failed  to  exercise  such  care  for  his  safety 
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as  might  be  ordinarily  expected  of  a  sober  person  of  ordinary 
prudence,  situated  as  be  was,  and,  but  for  such  failure,  would 
not  have  been  injured;  in  which  event  appellee  cannot 
recover.  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  441;  Kingston*  v. 
Railroad  Co.  (Mich.)  40  L.  R.  A.  131,  note  (s.  c.  70  N.  W. 
3I5«  74  N.  W.  230).  Railroad  trains  must  make  time,  and 
no  rate  of  speed  at  ordinary  crossings  is  usually  negligence; 
but  in  cities  and  towns,  where  the  population  is  dense,  and, 
from  the  number  of  persons  passing,  the  danger  to  life  is  great, 
a  different  rule  applies,  and  in  such  localities  it  is  the  duty  of 
appellant  to  moderate  the  speed  of  its  trains,  and  take  such 
other  precautions  as  the  circumstances  demand  for  the  proper 
security  of  human  life.  Railroad  Co.  v.  McCombs  (Ky.)  54 
S.  W.  179;  Railway  Co.  v.  Keelin's  Adm'r  (Ky.)  62  S.  W. 
261,  and  cases  cited.  In  several  cases  this  court  has  fol- 
lowed the  rule  generally  announced  by  the  authorities  that, 
where  a  much-used  public  crossing  is  exceptionally  dangerous, 
and  the  statutory  notice  of  the  approaching  train  is  inadequate 
for  the  safety  of  persons  using  the  highway,  by  reason  of 
obstruction  of  view,  the  speed  of  the  train,  and  the  like,  it  is 
proper  to  submit  to  the  jury  the  question  whether  the  railroad 
company,  in  the  exercise  of  proper  care,  should  have  kept  a  flag- 
man at  the  crossing,  or  should  have  adopted  some  other  ade- 
quate precaution  for  the  safety  of  the  traveling  public.  Valley 
Co.  v.  Stuart's  Adm'r,  09  Ky.  496,  36  S.  W.  528;  Railroad  Co. 
v.  Goetz's  Adm'r,  79  Ky.  442,  42  Am.  Rep.  227.  But  we  do  not 
think  the  facts  of  this  case  bring  it  within  the  rule.  Con- 
sidering the  time  of  night  the  collision  occurred,  the  speed  of 
the  train,  the  travel  on  the  crossing  at  the  time,  the  fact  that 
the  intestate  was  on  foot,  and  all  the  circumstances  shown 
by  the  proof,  we  do  not  see  anything  in  the  record  to  put  this 
crossing  on  a  different  plan  from  those  in  nearly  all  the  small 
towns  through  which  the  railroad  runs ;  and  to  impose  on  the 
railroads  of  the  state  the  burden  of  maintaining  watchmen  at 
all  hours,  and  under  all  circumstances,  at  such  crossings,  for 
the  protection  of  footmen,  would  be  unreasonable.  The  col- 
lision occurred  at  10  o'clock  at  night.  It  was  a  reerular  train. 
People  were  looking  for  it.  There  does  not  appear  to  have 
been  any  one  at  the  crossing  but  the  intestate,  and  there  was 
no  unusual  reason  for  the  anticipation  of  danger  there.  The 
track  was  straight  to  the  coal  chute.  The  train  had  stood  at 
the  chute  several  minutes.  It  stopped  at  the  station  only  100 
or  200  feet  north  of  the  crossing.  It  was  visible  to  the 
intestate  before  he  reached  the  track,  and  there  is  nothing  in 
the  case  to  show  that  the  usual  signals  were  inadequate  to 
apprise  him  of  the  danger.  The  reason  on  which  the 
decisions  rest  in  which  instructions  have  been  sustained 
requiring  the  maintenance  of  gates  and  flagman  at  crossings 
is  the  inadequacy  of  the  ordinary  signals  for  the  safety  of 
travelers  on  the  highway.  There  is  great  force  in  this,  where 
the  speed  of  the  train  is  30  or  40  miles  an  hour,  and  the  sound 
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of  the  usual  signals  will  not  reach  a  team  driving  along  the 
highway  in  time  for  it  to  avoid  the  danger.  But  the  intestate 
had  only  to  step  to  one  side.  The  speed  of  the  train  was 
limited,  and,  though  the  view  was  obstructed,  the  train  could 
be  seen  by  him  before  he  reached  the  track.  The  ordinary 
signals  could  be  seen  by  him  before  he  reached  the  track. 
The  ordinary  signals  were  adequate  to  apprise  him  of  the 
danger,  and  he  cannot  recover  because  precautions  were  not 
taken  which,  as  to  others,  and  under  other  circumstances, 
might  be  properly  required.  Judgment  reversed,  and  cause 
remanded  for  a  new  trial  and  further  proceedings  consistent 
with  this  opinion. 

PAYNTER,  C.  J.,  and  GUFFY  and  WHITE,  JJ.,  dissent. 


Rafferty  v.  Erie  R.  Co. 

{Supreme  Court  of  New  Jersey \  June  iof  igo/J) 

[49  Atl.  Rep.  456.] 

Crossing  Accidents — Mutual  Duty  of  Company  and  Traveler.* — While 
the  railway  company  at  a  highway  crossing  has  the  prior  right  of  pas- 
sage as  against  the  traveler,  still  both  are  charged  with  the  mutual  duty 
of  exercising  reasonable  care  to  prevent  injury.  Bach  must  make  rea- 
sonable and  proper  efforts,  in  view  of  the  circumstances,  to  foresee  and 
avoid  collisions. 

Sufficiency  of  Evidence  to  Sustain  Verdict — Excessive  Verdict. — The 
plaintiff's  intestate,  while  riding  with  the  plaintiff,  who  was  her  brother, 
was  killed  in  a  collision  with  defendant's  railway  train,  in  a  country 
district,  at  a  public  crossing.  The  occupants  of  the  carriage  did  not  see 
or  hear  the  train  until  they  were  in  the  act  of  crossing.  The  train  was 
traveling  at  a  speed  of  30  or  40  miles  an  hour.  The  situation  was  such 
that  the  fireman,  from  his  side  of  the  cab,  saw  the  carriage  stop  for  a 
few  moments,  about  10  or  15  feet  from  the  track,  and  then  start  to  cross. 
He  failed  to  inform  the  engineer,  who,  from  his  side  of  the  cab,  could 
see  nothing  until  the  horse's  head  appeared  in  view,  and  then  he  applied 
the  emergency  brake.  This  checked  the  speed  of  the  train,  so  that  the 
collision  was  almost  avoided,  the  engine  striking  the  hind  wheel  of  the 
carriage  as  it  was  passing  the  last  rail.  Upon  the  trial  of  the  suit 
against  the  company,  motion  was  made  to  nonsuit,  and  to  direct  a  ver- 
dict for  want  of  proof  of  negligence  as  against  the  company.  The 
motions  were  denied  by  the  trial  judge,  who  submitted  to  the  jury,  under 
proper  instructions,  the  question  of  the  fireman's  negligence,  and  also 
the  question  whether,  upon  the  proofs,  the  statutory  signals  were  given. 
The  jury  returned  a  verdict  for  the  plaintiff.  Upon  a  rule  to  show  cause 
why  a  new  trial  should  not  be  had  for  error  in  the  rulings,  and  also  on 
the  grounds  that  the  verdict  was  against  the  clear  weight  of  the  evidence, 
and  was  also  excessive, — held :  (1)  That  there  was  no  error  in  the  rul- 
ings, nor  could  the  verdict  be  disturbed  as  being  against  the  clear 
weight  of  the  evidence  ;  (2)  that,  the  damages  being  limited  by  the 
statute  to  the  pecuniary  loss  sustained  by  the  next  of  kin,  the  verdict 
of  $5,000,  under  the  evidence,  was  excessive. 

(Syllabus  by  the  Court.) 

Action  by  William  Rafferty,  as  administrator,  etc.,  of  the 
estate  of  Julietta  Rafferty,  deceased,  against  the  Erie  Rail- 
road Company.     A  verdict  for  plaintiff  was  rendered,  where- 

•See  preceding  case,  and  foot-notes. 
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upon  defendant  sued  out  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside.  Rule  made  absolute  on  condition 
of  plaintiff's  refusal  to  grant  a  remittitur. 

Argued  February  term,  1901,  before  DEPUE,  C.  J.f  and 
DIXON,  COLLINS,    and  HENDRICKSON,  JJ. 

Michael  Dunn,  for  plaintiff. 
Corbin  &  Corbin,  for  defendant. 

PER  CURIAM.  A  new  trial  is  sought  under  the  defend- 
ant's rule,  on  the  grounds  that  the  trial  judge  erred  in  refusing 
motions  to  nonsuit  and  to  direct  a  verdict,  that  the  verdict  was 
against  the  clear  weight  of  the  evidence,  and  also  that  the 
verdict  was  excessive.  The  motion  to  nonsuit  was  based  upon 
the  single  ground  that  no  pecuniary  loss  had  been  shown  to 
the  next  of  kin.  Its  refusal  was  clearly  right.  The  more 
serious  Question  arose  in  the  disposition  of  the  motion  to 
direct  the  verdict.  The  plaintiff's  intestate,  Julietta  Rafferty, 
who  was  his  sister,  was  killed  by  a  collision  of  one  of  the 
defendant's  trains  with  the  carriage  of  the  plaintiff,  in  which 
she  was  driving,  with  her  brother,  as  a  passenger,  at  the  Singac 
crossing  of  the  Pompton  turnpike,  in  Passaic  county.  This 
suit  was  brought  under  the  statute  of  this  state,  which  limits 
the  amount  of  damages  to  be  recovered  in  case  of  death  caused 
by  wrongful  act,  neglect,  or  default  to  the  pecuniary  injury 
resulting  from  such  death  to  the  wife  and  next  of  kin  of  the 
deceased.  There  was  another  suit  by  the  plaintiff,  brought 
in  his  own  behalf  against  the  defendant  for  the  personal 
injury  he  suffered  from  this  accident,  and  both  of  these  actions 
were  tried  together.  In  the  latter  case  the  learned  trial  judge 
directed  a  verdict  for  the  defendant  on  the  ground  of  con- 
tributory negligence, — a  defense  which  was  not  raised  in  this 
case,  because  the  deceased  was  only  a  passenger,  and  the  neg- 
lieence  of  the  driver  was  not  imputable  to  her.  The  only 
question,  then,  here,  is,  does  the  evidence  tend  to  show  negli- 
gence on  the  part  of  the  defendant  or  its  agents,  and  is  the 
proof  sufficient  in  law  to  sustain  the  verdict?  A  short  re- 
hearsal of  the  facts  is  necessary  to  illustrate  the  points  in 
Question.  The  defendant's  road  and  the  Pompton  turnpike 
cross  each  other  at  an  angle  somewhat  acute,  the  angle  being 
about  24  degrees.  The  train  was  east-bound,  on  its  way 
from  Greenwood  Lake  to  Jersey  City,  and  was  running  in  a 
southerly  direction  at  the  point  in  Question.  The  plaintiff 
was  also  driving  in  a  southerly  direction  along  the  pike,  on 
his  return  from  a  pleasure  drive  from  his  home  in  the  city  of 
Paterson.  The  day  was  Sundav,  May  28,  1809,  and  the  hour 
was  6:26  in  the  afternoon.  The  carriage  was  a  two-seated 
surrey,  with  canopv  top,  without  curtains,  drawn  by  a  single 
horse.  The  deceased  was  seated  in  the  second  seat,  with  a 
niece  of  hers.  The  niece's  husband,  with  their  baby, 
occupied  the  front  seat  with  the  driver. 

Disregarding,  for  the  present,  the  evidence  as  to  whether 


780  CROSSINGS  Vo1  XXI 

(NS) 

Rafferty  v.  Erie  R.  Co 

the  defendant  failed  in  its  statutory  duty  to  blow  the  whistle 
or  ring  the  bell  the  required  distance  before  reaching  the 
crossing,  we  will  look  at  the  question  raised  upon  the  trial 
whether,  notwithstanding  the  negligence  of  the  driver,  there 
was  evidence  tending  to  prove  that  the  accident,  or  its  fateful 
consequences,  might  have  been  avoided  by  the  timely  action 
of  the  company's  servants  in  checking  the  speed  of  the  train. 
The  plaintiff  testified  that  he  drove  along  to  within  50  or  75 
feet  of  the  track.  "Then,"  he  said,  "we  stooped  to  listen,  to 
see  if  we  heard  a  train.  We  didn't  hear  any,  and  we  went  on 
further."  He  further  testified  that  he  could  not  see  across 
to  the  track,  which  was  on  his  right,  on  account  of  the 
brush  and  the  trees;  that  he  drove  on,  with  his  horse  on  a 
walk,  to  within  about  10  feet  of  the  railroad ;  that  they  there 
stopped  again,  and  looked  and  listened ;  that,  not  seeing  or 
hearing  any  train,  he  urged  the  horse  on ;  that  when  the  horse 
was  on  the  track,  and  probably  a  part  of  the  wagon,  those  with 
him  screamed,  "There  is  the  train!"  and  he  struck  the  back 
of  the  horse  with  the  lines ;  that  he  supposed  the  horse  went 
forward,  and  just  at  that  instant  the  train  struck  the  back  part 
of  the  wagon,  throwing  the  occupants  down  the  road.  As  to 
the  distance  of  the  engine  from  him  when  he  first  saw  it.  he 
said  he  could  not  tell ;  it  appeared  to  be  right  on  top  of  them ; 
it  might  have  been  100  feet  away.  The  horse  was  on  a  brisk 
walk  when  they  started  across.  The  nephew  substantially 
corroborated  this  testimony.  He  could  not  tell,  however,  the 
distance  of  the  engine  from  them  when  he  first  saw  it.  The 
engineer  and  fireman  were  both  sworn  as  witnesses.  The 
fireman  testified  that  he  was  sitting  on  the  left  side  of  the 
cab  of  the  engine,  looking  out,  with  his  hand  on  the  bell 
cord;  that  when  about  1,000  feet  from  the  crossing  he  saw  this 
wagon  coming  down  the  road,  the  horse  on  a  trot ;  that  it 
slackened  up  near  the  crossing,  and  probably  10  or  1 5  feet  from 
the  crossing  it  stopped ;  that  he  did  not  warn  the  engineer 
then,  but  thought  they  were  going  to  stand  there:  that,  all  in 
a  second,  the  man  who  was  driving  hit  the  horse  on  the  back 
with  the  reins,  and  started  off,  and  the  engineer  saw  them  at 
that  time,  and  applied  the  brakes.  He  said  the  engineer  im- 
mediately applied  the  brakes  as  soon  as  he  saw  the  horse's 
head.  He  admitted  it  was  his  duty  as  fireman,  under  the 
rules  of  the  road,  to  look  out  for  obstructions,  and  to  notify 
the  engineer  immediately  on  seeing  them.  He  also  answered 
upon  cross-examination  as  follows:  "Q.  When  they  started 
to  move  towards  the  track,  were  you  satisfied  he  was  going 
over?  A.  Well,  I  kind  of  thought  he  was.  I  turned  right 
around.  The  horse  had  got  far  enoueh  for  Mee  [the  engineer] 
to  see  him.  Q.  That  is  the  only  excuse  you  have  got?  A. 
Yes,  sir."  The  engineer  testified  that  his  place  was  on  the 
right-hand  side;  that  before  the  accident  he  was  looking 
straight  ahead;  that  the  first  he  saw  was  the  horse's 
head;  that,  when  he  saw  the  horse  and  wagon   just  ahead 
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of  him,  he  immediately  applied  the  emergency;  that,  after 
applying  it,  they  ran  about  the  distance  of  five  or  six 
cars.  He  further  testified  that  the  fireman  was  in  his  place  on 
the  left  side,  looking  out.  and  that  he  had  a  better  oppor- 
tunity to  see  than  he  (the  engineer)  had ;  that  the  fireman 
gave  him  no  word  of  anything  being  on  the  crossing;  that  he 
(the  engineer)  could  see  the  crossing,  but  not  the  public  high- 
way; that  he  could  not  see  anything  cgming  to  this  crossing; 
that  he  could  have  stopped  the  train,  at  the  speed  it  was 
going,  in  250  or  300  feet,  if  he  had  discovered  an  object  on  the 
crossing.  It  is  contended  with  considerable  force  by  defend- 
ant's counsel  that  there  is  here  presented  no  case  from  which 
to  infer  the  fireman's  negligence;  that,  as  soon  as  he  saw  the 
driver  start  his  horse,  the  engineer  saw  the  horse  and  acted ; 
that  no  notice  from  the  fireman  was  necessary,  or  could  have 
helped  the  situation ;  that  at  so  short  a  distance  the  result 
was  inevitable.  But  are  the  premises  thus  assumed  so  clearly 
established  as  to  leave  nothing  for  the  jury?  What  was  the 
distance  of  the  train  away  when  the  fireman  saw  the  carriage 
start  to  cross?  It  is  true,  the  fireman  says  it  seems  to  him  they 
were  40  feet  away — 30  feet  or  40  feet — at  that  time ;  and  the 
engineer  says  when  he  saw  the  horse's  head — which  must  have 
been  somewhat  later — they  could  not  have  been  over  30  or  40 
feet  away.  But  might  not  the  jury  have  found,  from  all  the 
facts  and  circumstances,  that  the  distance  was  really  greater, 
and  that,  if  the  fireman  had  immediately  notified  the  engineer 
when  he  saw  the  danger,  the  speed  might  have  been  checked, 
so  as  to  have  allowed  the  carriage  to  pass  over  in  safety? 
The  gravity  of  this  Question  is  made  apparent  by  the  engineer's 
testimony.  He  said  the  engine  struck  the  back  wheel  of  the 
wagon,  and  that  the  part  that  struck  it  was  the  next  to  the 
last  slat  on  the  pilot  on  his  side,  which  was  on  the  right ;  and 
that,  if  it  had  been  two  feet  further  over,  he  would  have 
cleared.  He  further  testified:  "0-  Another  step  would  have 
cleared  him?  A.  Yes,  sir;  I  think  another  step  or  two  would 
have  cleared  him. "'  It  seems  plain  from  the  evidence  that  the 
horse  had  to  travel,  in  thus  passing  obliquely  across  the  track, 
a  distance  of  35  feet  to  the  point  he  had  reached  at  the  time 
of  the  collision.  The  plaintiff's  evidence  is  that  the  horse 
traveled  on  a  brisk  walk  until  they  saw  the  train,  and  then 
the  evidence  is  that  the  horse  went  on  a  trot  until  the  carriage 
was  struck.  While  the  horse  was  traveling  this  distance,  what 
distance  must  the  train  have  traveled,  going,  as  it  was,  at  the 
rate  of  from  30  to  40  miles  an  hour?  Might  not  a  jury  rea- 
sonably answer  that  the  train  would  travel  in  the  same  period 
at  least  eight  or  ten  times  as  far  as  the  horse  did?  I  think, 
therefore,  that  the  question  of  the  fireman's  negligence  as  a 
proximate  cause  of  the  collision  was  fairly  raised  by  the 
testimony,  and  was  properly  submitted  by  the  learned  trial 
judge  to  the  jury.  He  charged  it  to  be  the  duty  of  the  engi- 
neer and  fireman,  if  they  see  that  there  is  possible  danger  of 


782  CROSSINGS  Vo1  XXT 

(NS) 

Bard  v.  Philadelphia  &  R.  Ry.  Co 

collision,  to  exercise  reasonable  diligence  and  reasonable  care 
to  avoid  it.  That  such  a  duty  devolves  under  the  law  upon 
the  company's  servants,  there  can  be  no  question.  The  law 
is  that  while,  at  highway  crossings,  the  railway  company  has 
the  prior  right  of  passage  as  against  the  traveler,  still  both 
parties  must  exercise  care  and  diligence  in  regard  to  their 
respective  duties,  and  are  charged  with  the  mutual  duty  of 
exercising  reasonable  c^re  to  prevent  injury.  Each  must  make 
reasonable  and  proper  efforts,  in  view  of  the  circumstances, 
to  foresee  and  avoid  collisions ;  and  each  may,  to  a  limited 
extent,  rely  upon  the  other  to  exercise  such  ordinary  care. 
3  Elliott,  R.  R.  1 1 53,  and  cases.  Every  precaution  should 
be  used  by  both  the  drivers  of  the  train  and  persons  trav- 
eline  in  their  own  conveyances  to  guard  against  coming  in 
contact.     Runyon  v.  Railroad  Co.,  25  N.  J.  Law,  556. 

Upon  the  question  of  whether  the  proof  of  the  alleged  failure 
to  give  the  statutory  signals  the  required  distance  was 
sufficiently  made  out,  I  need  only  say  that,  while  we  recognize 
the  strength  of  the  defendant's  case  upon  that  point,  still  we 
feel  unable  to  say  that  a  verdict  for  the  plaintiff  upon  the 
ground  of  such  failure  would  be  so  against  the  clear  weight  of 
the  evidence  that  it  should  be  set  aside.  We  think,  therefore, 
that  the  motion  to  direct  a  verdict  was  properly  refused. 

We  think,  however,  that  the  damages  found  by  the  jury  are 
excessive.  The  deceased  was  a  single  woman,  45  years  of 
age,  who  kept  house  for  her  three  brothers  and  a  sister,  who 
were  all  single, — doing  the  housework.  Her  compensation 
was  her  board,  clothing,  spending  money,  and  a  share  in  the 
savings  of  the  family.  The  damages  must  be  limited  to 
what  her  services  were  likely  to  be  worth  to  her  next  of  kin 
over  and  above  what  she  was  receiving  from  them.  We 
think,  under  all  the  circumstances,  that  $2,  500  would  be  the 
limit  of  a  proper  assessment  of  damages  in  this  case.  If  the 
plaintiff  will  accept  a  reduction  to  that  amount,  the  verdict 
may  stand ;  otherwise,  the  rule  to  show  cause  will  be  made 
absolute. 
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(Supreme  Court  of Pennsylvania ,  April  /,  190 /.) 

[48  Atl.  Rep.  684.  ] 

Railroad  Crossing — Injuries — Contributory  Negligence — Question  for 
Jury.* — Plaintiff  claimed  that  when  about  20  feet  from  a  railroad  cross- 
ing she  stopped  to  look  and  listen  at  a  point  where  on  a  clear  morning' 
she  could  have  seen  250  feet,  and,  seeing  and  hearing  nothing,  walked 

*As  to  the  duty  of  one  about  to  cross  a  railroad  track  to  stop,  look,  and 
listen,  see  generally.  Bush  v.  Union  Pac.  R.  Co.  (Kan.),  20  Am.  &  Eng, 
R.  Cas.,  N.  S.,  798,  and  foot-note. 

As  to  the  comparative  weight  of  positive  and  negative  evidence  on 
the  question  whether  crossing  signals  were  given,  see  Haun  v.  Rio 
Grande  W.  Ry.  Co.  (Utah),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  370,  and 
note,  384  et  seg. 
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on  slowly,  when,  just  as  she  stepped  on  the  track,  she  was  struck  by  an 
engine.  It  was  early  in  the  morning',  and  she  and  her  witnesses  testi- 
fied that  it  was  foggy  and  very  dark  ;  that  the  engine  was  running  very 
fast,  and  the  bell  was  not  rung  or  whistle  blown.  The  engineer  and 
fireman  and  two  brakemen  who  were  on  the  engine  and  two  other  wit- 
nesses testified  that  the  accident  occurred  in  daylight,  when  there  was 
no  fog,  when  plaintiff,  before  crossing  the  track,  could  have  seen 
several  hundred  feet  in  the  direction  of  the  engine  ;  that  it  was  puffing 
loudly,  going  about  four  or  five  miles  an  hour ;  that  the  bell  was  ring- 
ing, and  there  was  a  brilliant  headlight  on  the  engine.  Held,  that  the 
question  of  contributory  negligence  was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Berks  county. 

Action  for  injuries  by  Mary  E.  Bard  against  the  Philadelphia 
&  Reading  Railway  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Reversed. 

Wm.  H.  Livingood  and  Jacobs  &  Reiser,  for  appellant. 
Baer,  Snyder  &  Zieber,  for  appellee. 

MESTREZAT,  J.  The  plaintiff,  a  widow  of  47  years  of 
age,  resided  on  north  Third  street,  in  the  city  of  Reading. 
She  spent  the  night  of  November  23,  1899,  at  her  son's  house, 
on  Pear  street,  in  the  city,  and  left  there  about  5:30  o'clock 
the  next  morning  to  go  to  her  home.  Her  route  lay  along 
Pear,  Elm,  Second,  and  Walnut  streets  to  Third  street. 
When  she  arrived  at  Walnut  street,  she  walked  along  the  north 
side  of  it.  The  main  track  of  the  West  Reading  Branch  of 
the  Philadelphia  &  Reading  Railway  and  a  siding  to  Laurer's 
Brewery  cross  Walnut  street  a  short  distance  west  of  Third 
street,  which  runs  north  and  south,  and  makes  a  right  angle 
with  Walnut  street.  The  distance  between  the  two  tracks  on 
the  sidewalk  on  the  north  side  of  Walnut  street  is  about  26 
feet.  Walnut  street  is  40  feet  wide  between  the  curbs.  Mrs. 
Bard  testifies  that  she  walked  slowly  on  Walnut  street,  and 
that  she  stopped  6  feet  beyond  the  Laurer  siding,  which  was 
about  20  feet  west  of  the  main  track,  and  there  looked  and 
listened.  She  says  she  saw  and  heard  nothing,  and,  thinking  it 
was  all  right,  walked  on,  when,  as  she  was  about  putting  one 
foot  across  the  first  rail,  she  was  struck  by  an  engine.  "It 
was  just  like  a  flash, ' '  she  says.  Her  right  arm,  right  leg,  and 
ankle  of  her  left  foot  were  broken,  and  she  was  otherwise 
injured.  She  further  testifies  that  the  morning  was  foegy  and 
very  dark;  that  she  could  not  see  very  far,  on  account  of  the 
fog;  that  no  bell  was  rung  nor  whistle  was  blown  as  the 
eneine  approached  the  crossing ;  that  she  knew  nothing  about 
the  headlight  on  the  engine.  On  cross-examination  she  said 
that  on  a  clear  day  she  might  be  able  to  see  250  feet  from 
where  she  stopped  in  the  direction  in  which  the  train 
approached  the  crossing;  that  she  could  see  the  switch  box 
dimly,  which,  according  to  other  testimony,  was  about  4  feet 
square,  and  6  feet  high,  unlighted,  and  standing  at  the  north 
west  corner  of  Third  and  Walnut  streets.  A  tender  was 
attached  to  the  locomotive,  and  at  the  time  of  the  accident 
there  were  six  persons  on  the  locomotive, — a  conductor,   an 
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engineer,  a  fireman,  and  three  brakemen.  Philip  Sproosser, 
a  witness  for  the  plaintiff,  testifies  that  the  morning  was  very 
foggy,  and  that  it  was  not  daylight  when  the  plaintiff  was 
struck;  that  he  could  not  see  across  Walnut  street,  and  could 
not  see  the  switch  box  until  within  10  feet  of  it;  that  he  had 
just  crossed  the  track,  when  the  engine  passed  him  like  a  flash, 
and  was  running  very  fast ;  that  no  whistle  was  blown  nor 
bell  rung;  that  after  walking  along  the  south  side  of  Walnut 
street  to  the  corner  of  the  stocking  factory,  about  20  feet  from 
the  track,  he  heard  the  screeching  noise  of  the  brakes  on  the 
engine,  turned  around,  and  saw  the  engine  stop  just  above 
the  entrance  to  Laurer's  Brewery  yard,  and  walked  up  to  see 
what  was  wrong.  William  Shunk,  one  of  plaintiff's  witnesses, 
testified  that  the  engine  passed  him  600  feet  from  the  crossing 
as  he  was  going  in  the  same  direction ;  that  there  was  no  sig- 
nal from  the  whistle  or  bell  as  it  passed  him ;  that  it  was  dark, 
foggy,  and  a  little  mist  was  falling.  Louis  Peltzer  testified 
that  it  was  dark,  foggy,  and  raining  a  little  that  morning  at 
the  time  of  the  accident :  that  he  was  walking  east  along  the 
north  side  of  Walnut  street,  and  saw  an  object  in  front  of 
him  which  he  imagined  to  be  a  person ;  that  he  saw  the  engine 
strike  the  person  when  he  was  about  20  feet  behind  her;  that 
he  picked  the  plaintiff  up  near  a  fence,  2  or  3  steps  west  of 
the  railroad  track  at  the  wagon  crossing,  and  about  60  feet 
north  of  Walnut  street ;  that  the  engine  continued  beyond  that 
point ;  that  it  was  running  very  fast,  and  gave  no  signal  as  it 
approached  the  street.  Such,  in  part,  is  the  testimony 
adduced  by  the  plaintiff  on  the  trial,  on  which  she  bases  her 
right  to  submit  the  case  to  a  jury.  On  the  part  of  the  defend- 
ant, the  engineer,  fireman,  and  two  of  the  brakemen  who  were 
on  the  engine  that  morning,  together  with  two  other  parties, 
were  called  to  testify  as  to  the  occurrences  at  the  time  of  the 
collision.  Every  material  part  of  the  plaintiff's  testimony  is 
flatly  contradicted  by  the  evidence  of  the  defendant.  If  these 
witnesses  are  believed  by  the  jury,  the  accident  occurred  in 
daylight,  when  the  plaintiff,  before  crossing  the  railroad, 
could  have  seen  several  hundred  feet  in  the  direction  of  the 
approaching  locomotive ;  that  it  was  runniner  up  grade,  puffing 
loudly,  and  at  the  speed  of  only  four  or  five  miles  an  hour;  that 
the  bell  was  rung  continuously  from  Spruce  street  to  the  place 
of  the  collision.  It  is  denied  that  it  was  foggy  that  morning, 
and  the  testimony  tends  to  show  that  a  brilliant  headlight  was 
on  the  engine,  by  reason  of  which,  and  the  arc  light  at  the 
intersection  of  Third  and  Walnut  streets,  the  plaintiff  could 
have  seen  the  distance  of  a  square  from  her.  The  trial  judge 
was  of  the  opinion  that,  under  the  evidence  submitted,  the 
plaintiff  was  so  clearly  guilty  of  negligence  contributing  to  her 
injuries  that,  as  a  matter  of  law,  he  was  justified  in  withdraw- 
ing the  question  from  the  jury. 

There  are  certain  facts  in  the  case  established  bv  the  testi- 
mony adduced  by  the  plaintiff,  if  it   is  believed  by  the  jury: 
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Mrs.  Bard's  route  home  from  her  son's  residence  lay  along 
Walnut  street,  and  she  was  passing  over  the  defendant's 
tracks  on  the  sidewalk  of  that  street  when  she  was  struck  by 
the  defendant's  locomotive.  The  accident  occurred  at  an 
early  hour  in  the  morning.  It  was  very  dark  and  foggy,  and 
for  this  reason  the  plaintiff  could  see  but  a  very  short  distance 
in  any  direction.  She  stopped  about  20  feet  west  of  the  track, 
from  which  point,  on  a  clear  day,  she  could  see  an  approach- 
ing train  for  250  feet.  She  looked  and  listened,  but  saw  and 
heard  nothing.  She  then  proceeded  slowly  along  the  side- 
walk, and  when  in  the  act  of  stepping  on  the  track  was  struck 
by  the  locomotive.  It  was  running  very  fast,  and  approached 
the  crossing  without  giving  any  signals.  The  plaintiff  did  not 
see  the  headlight,  and,  so  far  as  the  testimony  introduced 
by  her  goes,  the  jury  would  have  been  justified  in  finding 
that  there  was  none  on  the  engine  that  morning.  Her  ability 
to  hear  an  approaching  train  would  be  for  the  jury.  Under 
this  testimony,  the  case  could  not  be  withdrawn  from  the 
jury.  Had  the  plaintiff  exercised  her  senses  of  sight  and  hear- 
ing to  the  acutest  degree,  yet  it  would  not  necessarily  have 
prevented  the  accident.  The  rapidity  at  which  the  locomo- 
tive was  traveling  at  the  time  of  the  accident  becomes  material 
on  the  question  of  the  plaintiff's  negligence.  As  we  have  seen, 
the  plaintiff's  testimony  showed  it  was  running  very  fast, — 
like  a  flash.  The  rate  of  speed,  therefore,  might  have  been 
20  miles,  or  greater,  per  hour,  as  claimed  by  the  plaintiff. 
This  would  be  running  at  least  30  feet  per  second,  and  cross- 
ing Walnut  street  in  less  time  than  a  second  and  a  half.  This 
being  true,  the  conditions  prevailing  at  the  time  being  such 
as  to  prevent  her  from  seeing,  possibly,  not  more  than  10  feet, 
if  credence  is  given  the  testimony  of  some  of  plaintiff's  wit- 
nesses, the  jury  would  have  been  justified  in  finding  that,  had 
she  looked  towards  the  approaching  engine,  she  could  not 
have  seen  it  in  time  to  protect  herself.  The  law  does  not 
require  a  vain  thing,  and,  if  the  exercise  of  her  senses  would 
not  have  availed  her  under  the  circumstances,  the  fact  whether 
she  did  look,  or  not,  immediately  prior  to  stepping  on  the 
track,  becomes  immaterial  in  determining  the  question  of  her 
contributory  negligence.  In  determining  the  negligence  of 
a  plaintiff  in  a  case  of  this  character,  it  is  often  necessary  not 
only  to  consider  her  conduct  on  the  occasion,  but  also  that  of 
the  defendant.  This  was  at  the  crossing  of  a  street,  where 
both  parties  had  the  right  to  be.  Each  party  had  also  the 
right  to  act  with  the  belief  that  the  other  would  exercise  his 
right  at  the  place  and  in  the  manner  and  way  his  duty  re- 
quired him  to  do.  The  duty  of  the  defendant  company's 
employees  in  charge  of  the  locomotive  was  that  of  care  re- 
quired at  a  grade  crossing,  and  to  run  the  locomotive  at  a  rate 
of  speed  not  dangerous  to  pedestrians  exercising  due  precau- 
tion, who  might  have  occasion  to  cross  the  tracks,  either  in 
daylight  or  darkness,  with  a  clear  atmosphere  or  a  dense  and 
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foggv  one.     The  plaintiff  was  justified  in  believing  that  the 
defendant's  employees  would  perform   their  duty   in  this  re- 
spect, and  she  could  act  on  such  belief  without  any  imputa- 
tion of  negligence.     If,  therefore,  the  locomotive  approached 
the  crossing  at  such  a  reckless  rate  of  speed  as  to  prevent  her 
from  protecting  herself  by  the   use  of  her  sight  and  hearing 
in  the  position  she  had  placed  herself,  and  which  would  have 
been  safe  had  the  defendant   used  the  care  demanded  of  it, 
the  plaintiff  cannot  be  charged  with  negligence.     It  would  not 
be  a  failure  to  perform  a  duty  under  the  circumstances;  hence, 
not  negligence.     Nor  could  the  plaintiff  be  charged  with  neg- 
ligence if,  under  the  circumstances  of  the  case,  as  shown  by 
her  evidence,    the  high  rate  of    speed    of    the   locomotive 
bewildered  and  disconcerted  her  so  that  she  had  not  sufficient 
control  of  herself  at  the  time  the  engine  was  seen   by  her, 
immediately  prior  to  stepping  on  the  track,  to  determine  in 
which  direction  to  step  for  safety.     The  collision  could  not, 
under  such  circumstances,    be  attributable  to  her  action  or 
to  her  failure  of  duty  to  avoid  a  perilous  position,  but  must 
be  imputed  to  the  negligence  of  the  defendant  in  running  its 
locomotive  at  an  excessive  and  dangerous  rate  of  speed.     Judge 
Hare  well  expresses  this  view  in  Hagan  v.  Railroad  Co.,  5 
Phila.  179.     He  says:  " Conceding  it  to  be  true,  as  the  defend- 
ants contend,  that  he  must  have  discovered  his  danger  in 
time  to  have  stood  still  until  the  locomotive  had  passed,  it  may 
yet,  with  equal  plausibility,  be  urged  that  the  reason  why  he 
did  not  do  this  was  that  the  imminence  of  the  approaching 
peril  bewildered  his  mind,  and  rendered  him    incapable  of 
judging  which  way  to  turn  for  safety.     No  one  has  intimated 
that  he  meant  to  commit  suicide,  and  we  must,  therefore, 
suppose  that  he  was  surprised  by  his  fate,  instead  of  willfully 
courting  it.     *    *    *     In  this  view  of  the  case,  his  death  was 
caused,  not  by  his  own  negligence,  but  by  a  want  of  the  quick- 
ness or  presence  of  mind  necessary  to  estimate  and  avoid  the 
peril  in  which  he  was  placed  bv  the  high  rate  of  speed  of  the 
defendant's  train. M     We  have  no  disposition  to  relax  the  rule 
requiring  a  party  to  exercise  due  care  in  approaching  a  grade 
crossing.     He  must  perform  this  duty,  or  take  the  responsi- 
bility for  his  negligence.     If  he  step  in  front  of  an  approach- 
ing engine,  when  by  the  exercise  of  his  senses  he  could  have 
heard  and  seen  it,  and  thus  protected  himself,  his  act  is  neg- 
ligence, and  the  court  will  so  declare  it.     But  when  the  party 
does  what  is  thus  required  of  him,  and  a  collision  occurs, 
then,  unless  the  accident  happens  without  the  fault  of  the 
company,  it  must  answer  for  its  disregard  of  duty.     As  we 
have  said,  both  parties  have  rights  at  a  street  crossing,  and 
it  is  equally  true  that  both  have  duties  to  perform   towards 
each  other.     Mrs.  Bard  did  not  walk  rapidly  or  rush  onto  the 
track.     She  approached  it  slowly.    She  thus  had  an  oppor- 
tunity to  do  what  the  law  required  of  her  on  the  occasion. 
Her  sight  and  hearing  were  not  defective,   and  her  age  and 
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physical  condition  did  not  prevent  her  from  performing 
her  duty.  The  question,  then,  is,  could  she,  by  exercising 
due  precaution,  have  prevented  the  collision?  The  plaintiff 
alleges  that  she  could  not,  and  assigns  as  a  reason  that,  owing 
to  the  great  rapidity  at  which  the  engine  was  traveling, 
the  foe  and  darkness  of  the  morning  prevented  her  seeing 
and  hearing  the  approaching  engine  at  a  sufficient  distance 
to  warn  her  not  to  attempt  to  cross  the  track.  How 
fast  the  locomotive  was  traveling,  and  whether  it  could 
have  been  seen  and  heard  by  the  plaintiff  before  she 
stepped  on  the  track,  were,  under  the  circumstances,  ques- 
tions for  the  iury.  While  a  jury  might  be  slow  to  believe  that 
her  allegations  are  true,  and  especially  so  under  the  defend- 
ant's testimony,  yet  the  credibility  of  the  witnesses,  and  the 
facts  leading  up  to  and  causing  the  collision,  must  be  deter- 
mined by  that  body. 

In  our  determination  of  the  question  raised  on  this  record, 
we  have  not  considered  the  defendant's  testimony.  That  is 
for  the  jury  on  a  trial  of  the  cause.  All  we  decide  is  that  the 
question  of  the  plaintiff's  negligence,  like  that  of  the  defend- 
ant's negligence,  was  for  the  jury,  under  the  testimony  pro- 
duced by  her,  and  not  for  the  court.  The  assignments  of 
error  are  sustained,  and  the  judgment  is  reversed,  and  a  venire 
facias  de  novo  is  awarded. 
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{Supreme  Court  of  Missouri ',  May  21,  /go/,) 
[63  S.  W.  Rep.  360.] 

Accident  at  Crossing— Failure  to  Look  for  Train  Shown  by  Physical 
Facts. — Where  the  configuration  of  the  surrounding  country  was  such 
that  plaintiff,  on  approaching  a  railroad  crossing  in  the  daytime,  had  a 
plain  view  of  defendant's  tracks  for  200  or  300  feet  of  the  crossing  from 
the  time  he  approached  within  30  feet  thereof,  his  evidence  that  he  con- 
stantly looked  for  a  train,  and  could  not  see  it  until  his  horse  was  going 
on  the  track,  immediately  in  front  thereof,  is  so  irreconcilable  with  the 
physical  facts  as  to  forbid  the  submission  of  the  issue  of  plaintiff's  ina- 
bility to  fee  the  train  until  he  started  to  cross  the  track. 

Same-  Duty  to  Stop  and  Listen.* — A  person  driving  towards  a  railroad 
crossing,  where  his  view  of  the  track  is  obstructed  to  within  10  feet 
thereof,  and  who  knows  that  it  is  but  two  or  three  minutes  after  the 
time  of  the  regular  train,  is  not  freed  from  contributory  negligence  by 
stopping  35  feet  from  the  track  and  listening,  and  then  driving  forward, 
but  he  should  stop  and  listen  when  about  to  cross  the  track. 

Same — Same. — The  mere  existence  of  a  railroad  track  is  sufficient 
warning  of  the  danger  to  render  a  person  driving  thereon  in  front  of  a 
train  without  looking  or  listening  guilty  of  contributory  negligence. 

Same — Driving  on  Track  in  Front  of  Approaching  Train — Presump- 
tion of  Contributory  Negligence. — Where  a  person  approaching  a  rail- 
road crossing  could  have  seen  an  approaching  train,  but  drove  on  the 
track  and  was  injured,  it  will  be  presumed  that  he  did  not  look,  or  that 
he  failed  to  heed  the  warning  given  by  seeing  or  hearing  the  train. 

Valuant,  Brace,  and  Gantt,  J  J. ,  dissenting. 

♦See  McGill  v.  Minneapolis  &  St.  L.  R.  Co.  (Iowa),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  790,  and  notes,  793. 
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In  banc.     Appeal  from  circuit  court,     Lafayette  county. 

Action  by  James  Hook  against  the  Missouri  Pacific  Rail- 
way Company  for  the  killing  of  plaintiff's  son  in  a  crossing: 
accident.  Judgment  was  rendered  in  favor  of  plaintiff,  which 
was  affirmed  in  division.  Motion  for  rehearing  in  banc. 
Motion  granted,  and  judgment  reversed. 

Martin  L.  Clardy  and  W.  S.  Shirk,  for  appellant. 
Alexander  Graves  and  Blackwell  &  Son,  for  respondent. 

ROBINSON,  J.  This  is  an  action  by  James  Hook  to  re- 
cover damages  for  the  death  of  his  son  Henry  Hook,  occasioned 
by  the  alleged  negligence  of  defendant,  the  Missouri  Pacific 
Railway  Company.  The  case  was  tried  by  jury,  and 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
$5,000,  and  is  here  on  defendant's  appeal.  This  opinion  is 
on  defendant's  motion  for  a  rehearing  in  this  court  after  the 
judgment  of  the  trial  court  had  been  affirmed.  The  petition 
filed  by  plaintiff  is  in  two  counts,  alike  in  all  respects,  except 
that  in  the  first  count  it  is  alleged  that  the  crossing  on  which 
plaintiff  and  his  sons  were  struck  by  defendant's  train  is  a 
public  road  or  street  in  the  city  of  Lexington,  while  in  the 
second  count  the  crossing  is  described  as  being  on  a  road, 
used  by  the  public  as  such,  and  kept  in  repair  by  public 
authority,  and  treated  by  defendant  railway  company  as  a 
public  road  for  many  years.  The  negligence  charged  in  the 
first  count  is  that  defendant  failed  and  neglected  to  sound 
its  whistle  or  ring  the  bell  on  its  engine  as  required  by  statute 
when  approaching  the  crossing  at  which  occurred  the  injury 
complained  of.  The  negligence  charged  in  the  second  count 
is  the  failure  alone  to  sound  the  whistle.  The  answer  is  a 
general  denial,  coupled  with  a  plea  of  contributory  negligence 
on  part  of  plaintiff.  No  question  of  pleading  is  involved  in 
the  case,  nor  are  the  legal  propositions  announced  by  the 
trial  court  in  its  instructions  to  the  jury  assailed  as  erroneous, 
if,  under  the  evidence,  the  question  of  plaintiff's  alleged  con- 
tributory negligence  could  be  said  to  be  for  the  determination 
of  the  jury.  The  propriety  of  the  action  of  the  trial  court  in 
submitting  the  case  to  the  jury  upon  the  facts  before  it  is  the 
sole  question  for  consideration  on  this  appeal,  and  its  deter- 
mination involves  alone  the  consideration  of  plaintiff's  duty 
and  obligation  in  approaching  the  crossing  with  the  team  in 
which  he  and  his  two  sons  were  driving. 

The  evidence  in  this  case  shows  that  while  plaintiff  and  his 
two  sons,  on  the  morning  of  June  19,  1896,  were  driving  upon 
one  of  the  public  streets  in  the  outskirts  of  the  city  of  Lexing- 
ton, in  this  state,  called  "Mill  Street,"  where  the  same 
crossed  the  tracks  of  the  defendant's  railroad,  the  wagon  in 
which  they  were  riding  was  run  into  by  a  train  upon  defend- 
ant's road,  and  all  the  parties  therein  were  thrown  from  it, 
and  the  plaintiff's  minor  son  Henry  Hook  was  killed;  that 
the  road  or  street  upon  which  they  were  traveling  crossed  the 
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tracks  of  defendant's  railroad  at  grade,  and  almost  at  right 
angles;  that  at  the  intersection  of  the  railroad  with  Mill  street, 
upon  which  plaintiff  and  his  sons  were  traveling  at  the  time 
of  the  accident,  and  for  several  hundred  feet  to  the  east  of 
the  crossing,  the  railroad  runs  practically  east  and  west,  and 
that  on  the  north  side  of  the  railroad  track,  and  to  the  east  of 
Mill  street,  there  is  a  tall  hill,  upon  the  sides  of  which  weeds 
and  sunflowers  had  grown  so  thick  as  to  greatly  obstruct  the 
view  of  an  approaching  train  from  the  east  to  one  traveling 
south  upon  Mill  street;  that  the  south  slope  of  this  hill,  which 
faces  the  railroad  track,  stands  at  an  angle  of  about  45 
degrees,  and  its  base  comes  up  to  within  eight  feet  of  the 
north  end  of  the  ties  on  defendant's  railroad,  and  that  this 
eight-foot  space  from  the  foot  of  the  hill  to  the  railroad  ties 
is  a  smooth  and  even  surface,  used  as  a  path,  and  is  kept 
comparatively  free  and  clear  of  weeds  and  growth  of  all 
kinds.  From  the  public  road  upon  which  plaintiff  was  driv- 
ing the  hill  also  slopes  back  to  the  east  at  about  the  same 
angle  as  it  does  from  the  railroad.  As  said,  the  time  of  the  acci- 
dent was  June  19,  1896,  at  about  8  o'clock  in  the  forenoon,  while 
plaintiff  with  his  two  sons  were  going  in  a  two-horse  wagon 
from  their  home  to  a  sand  bank  south  of  the  city  of  Lexington 
for  a  load  of  sand,  and  in  the  course  of  their  route  they  were 
required  to  cross  the  track  of  defendant's  railroad  where  the 
accident  occurred.  The  day  was  clear  and  bright,  and  there 
was  nothing  unusual  in  the  surroundings  or  conditions  at  the 
crossing  at  the  time  of  or  iust  preceding  the  accident  to  dis- 
turb plaintiff,  or  to  distract  his  attention.  Plaintiff  was  in  the 
full  possession  of  all  his  senses,  and,  as  he  said,  so  far  as  he 
knew,  his  sense  of  sight  and  hearing  was  perfect.  Save  and 
except  the  noise  made  by  plaintiff's  horses  and  wagon,  and 
that  of  the  team  driven  by  the  witness  Lewis  2$  or  50  feet 
behind  plaintiff,  and  the  sounds  and  shouts  of  warning  of  an 
old  negro  woman  who  stood  about  80  feet  south  of  the  cross- 
ing, calling  to  plaintiff  to  look  out,  as  a  train  was  coming,  and 
the  rumbling  noise  of  the  approaching  train  that  ran  into 
plaintiff,  all  was  quiet  in  the  vicinity  of  the  crossing.  Plain- 
tiff's position  at  the  time  of  the  accident  was  on  an  elevated 
spring  seat,  which  stood  about  6  feet  high  from  the  ground, 
fastened  to  the  side  boards  of  the  wagon  in  which  he  and  his 
two  sons  were  riding.  The  horses  driven  by  him  were  per- 
fectly gentle,  and  thoroughly  accustomed  to  the  sight  and 
noise  of  trains,  and  would  not  become  frightened  at  the  rapid 
passing  of  a  moving  train.  Plaintiff  testifies  that  he  was 
thoroughly  familiar  with  the  crossing  and  its  surroundings, 
and  of  the  time  the  regular  trains  on  defendant's  road  were 
due  to  pass  this  particular  crossing.  In  fact,  one  of  the  ex- 
cuses given  for  his  going  upon  the  crossing  as  he  did  was  that 
he  had  just  examined  his  watch  when  about  35  feet  south  of 
the  crossing,  and,  finding  that  it  was  then  two  or  three 
minutes  past  the  regular  time  of  the  train  at  that  crossing. 
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according  to  his  watch,  and  having  heard  a  faint  whistle,  as  he 
says,  in  the  direction  of  Myrick,  a  station  west  of  this  cross- 
ing some  half  mile  or  more,  he  concluded  it  was  the  whistle 
of  the  train  that  had  just  passed  the  crossing,  giving  its  signal 
for  Myrick,  where  it  then  would  be  about  due.  The  speed  of 
the  train  at  the  time  it  struck  plaintiff's  wagon  was  estimated 
to  be  25  or  30  miles  an  hour.  Plaintiff  also  stated  that  at  the 
time  he  looked  at  his  watch  he  stopped  his  team,  to  try  to 
ascertain  the  whereabouts  of  defendant's  train  upon  its  road, 
but  that  he  could  neither  see  nor  hear  the  train  approach,  on 
account  of  the  hill  to  his  left,  that  obstructed  both  the  view 
and  noise  of  the  train,  and  that  from  the  time  and  place  when 
and  where  he  first  stopped  his  team  until  the  feet  of  his  horses 
were  between  the  railroad  tracks,  although  driving  in  a  slow 
walk  and  constantly  looking  for  a  train,  he  was  unable  to  see 
it  until  he  was  thus  situated,  and  the  train  was  then  within  10 
or  12  feet  of  the  crossing. 

Conceding  that  the  finding  of  the  jury  upon  the  question  of 
defendant's  alleged  negligence  in  failing  to  ring  the  bell  or 
sound  the  whistle  upon  the  engine  of  its  train  as  it  approached 
the  crossing  at  which  occurred  the  accident  complained  of  is 
conclusive  upon  this  court,  though  based  entirely  upon  what 
might  properly  be  called  negative  testimony,  and  opposed  to 
what  seems  to  have  been  the  great  weight  of  positive  testi- 
mony to  the  contrary,  given  by  witnesses  called  both  by  plain- 
tiff and  defendant,  the  question  that  presents  itself  now  is 
whether,  on  the  issues  of  plaintiff's  alleged  contributory  neg- 
ligence, the  trial  court  should  not  have  declared,  as  a  matter 
of  law,  that  he  was  not  entitled  to  recover  upon  his  own  state- 
ment of  the  facts,  notwithstanding  his  testimony  on  the 
question  of  his  inability  to  see  the  approaching  train  upon  de- 
fendant's track  until  it  was  within  10  or  12  feet  of  the  crossing, 
from  any  point  on  the  highway  upon  which  he  was  driving, 
until  his  team  had  actually  gotten  upon  the  crossing, — a  state- 
ment, however,  which,  from  the  very  nature  of  the  situation 
and  surroundings  as  detailed  by  the  plaintiff  and  all  the  wit- 
nesses, could  not  be  true,  and  which  is  in  utter  disregard  of 
all  the  unquestioned  physical  facts  in  the  case.  In  the  opin- 
ion of  the  writer,  the  mistake  was  made  in  this  case  when  the 
trial  court  permitted  the  jury  to  consider  the  plaintiff's  testi- 
mony on  the  question  of  his  inability  to  see  the  approach  of 
the  train  that  struck  his  team  until  it  was  immediately  upon 
him,  that  manifestly  was  in  clear  view  for  a  distance  of  200  or 
300  feet  east  of  the  crossing  from  any  point  on  the  public  road 
for  25  or  30  feet  north  of  the  tracks,  if  he  had  looked  in  the 
direction  of  the  approaching  train.  The  court  will  treat  that 
as  unsaid  by  a  witness  which  in  the  very  nature  of  things  could 
not  be  as  said.  Though  this  court  will  not  undertake  to 
measure  the  probative  force  of  the  conflicting  testimony  of 
witnesses  upon  controverted  issues  of  facts,  but,  under  our 
system  of  practice,  must  leave  those  matters,  where  the  trial 
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court  has  left  them,  to  the  jury  for  determination,  still  it  is 
not  so  deaf  to  the  voice  of  nature,  or  so  blind  to  the  law  of 
physics,  that  every  utterance  of  a  witness  in  derogation  of 
those  laws  will  be  treated  as  testimony  of  probative  value  for 
the  consideration  of  the  iury,  simply  because  of  its  utterance. 
From  the  very  nature  of  the  crossing  and  its  surroundings,  as 
detailed  by  all  the  witnesses  called  by  both  plaintiff  and 
defendant,  and  the  plaintiff  himself,  it,  of  necessity,  could  not 
be  true  that  plaintiff,  in  the  full  possession  of  his  senses  of 
sight  and  hearing  could  not  have  seen  or  heard  the  train  that 
was  approaching  the  crossing  on  defendant's  tracks  until  his 
team  had  reached  the  crossing  and  stepped  upon  it,  had  he 
stopped,  looked,  and  listened  for  the  approach  of  a  train  at 
any  point  on  the  public  highway  upon  which  he  was  traveling, 
between  the  north  rail  of  the  track  and  25  or  30  feet  north  of 
the  crossing,  or  without  stopping  his  team,  had  he  looked  in 
the  direction  from  which  the  train  was  coming.  When  to 
look  is  to  see,  the  mere  utterance  that  one  did  look  and  could 
not  see  will  be  disregarded  as  testimony  by  the  court  (Kelsay 
v.  Railway  Co.,  129  Mo.  362,  30  S.  W.  339;  Hayden  v.  Rail- 
way Co.,  124  Mo.  566,  28  S.  W.  74);  and  no  additional  value 
is  to  be  given  to  the  utterance  because  of  the  fact  that  a  jury, 
under  the  direction  of  the  trial  court,  has  predicated  a  finding 
thereon.  As  the  law  does  not  permit  a  witness  to  blind  his 
eyes  to  the  sight  of  an  approaching  train  in  full  view  of  a 
crossing  he  is  to  pass,  neither  will  the  eye  of  the  law  become 
blinded  to  the  true  situation  of  the  case  merely  because  of  the 
absurd  statement  of  a  witness  or  witnesses,  "I  looked  and 
could  not  see,"  when  to  look  was  to  see,  or  the  jury's  indorse- 
ment of  it  by  a  finding  predicated  thereon. 

It  will  not  be  the  effort  in  this  opinion,  to  try  to  work  out 
the  problem  of  just  how  far  ud  or  down  defendant's  railway 
tracks  an  object  the  height  and  size  of  an  engine  might  and 
can  be  seen  from  a  point  15,  20,  25,  or  any  other  number  of 
feet  north  of  its  crossing  on  the  public  road  uopn  which  plain- 
tiff was  driving,  by  one  seated  in  a  wagon,  with  his  head  7  or 
8  feet  above  the  level  of  the  crossing,  regardless  of  the  hill, 
with  its  weeds  and  undergrowth,  to  the  north  of  the  railroad 
and  east  of  the  public  road,  or  to  call  to  our  aid  the 
photographer's  views  of  the  situation  and  surroundings,  with 
the  surveyor's  notes,  measurements,  and  plats  of  the  ground 
offered  in  evidence  in  the  case,  and  which  appear  in  the 
record  before  us,  to  establish  and  fortify  our  calculations;  but, 
independent  of  the  question  of  the  exact  distance  of  view  up 
or  down  the  track  from  any  given  point  on  the  highway  north 
of  the  crossing  a  train  may  be  seen,  we  all  must  know,  from 
common  observation  and  experience,  before  a  witness  has 
testified  upon  the  subject,  as  we  still  know  after  being  told  by 
a  witness  to  the  contrary,  that  upon  approaching  a  railroad 
track  along  the  side  of  which  for  8  feet  from  the  end  of  the 
ties  there  is  a  perfectly  unobstructed  view  of  the  track,  if  one 
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but  look,  an  approaching  train  can  be  seen  before  it  and  the 
traveler  upon  the  public  highway,  crossing  the  tracks  at  right 
angles,  come  in  actual  collision  at  the  crossing.  The  situation 
itself  speaks,  and  will  not  be  silenced  by  an  inconsistent 
utterance  of  a  witness  to  the  contrary,  and  to  this  visible  wit- 
ness the  court  cannot  blind  its  eyes.  The  much  talked  of  hill 
to  the  north  of  defendant's  tracks,  and  to  the  east  of  the  high- 
way upon  which  plaintiff  was  traveling  at  the  time  of  the 
accident,  so  often  mentioned  in  plaintiff's  testimony  and 
brief  as  an  obstruction  to  his  view,  would  be  only  of  concern 
if  the  question  of  how  far  up  the  track  the  train  could  be 
seen  by  one  standing  25  or  30  feet  north  of  the  crossing  on 
the  public  highway  was  material  to  the  determination  of  this 
case;  but,  as  plaintiff's  duty  to  keep  a  lookout  for  trains  upon 
defendant's  road  was  continuous  until  the  crossing  was  reached 
and  passed,  the  fact  that  the  hill  to  the  north  of  defendant's 
track  offered  an  obstruction  to  plaintiff's  view  up  the  track 
while  he  was  35  feet  north  of  the  crossing,  when  he  stopped 
and  looked  at  his  watch,  is  no  answer  to  the  charge  of  negli- 
gence against  plaintiff,  in  that  he  did  not  look  and  observe  the 
approaching  train  on  defendant's  road  as  some  nearer  point 
to  the  track  was  reached  by  him,  where  the  view  up  the  track 
was  unobstructed,  or  that  he  did  not  stop  his  team,  that  the 
train's  proximity  to  the  crossing  might  be  ascertained  through 
the  sense  of  hearing.  This  hill,  in  all  probability,  furnished 
the  foundation  upon  which  was  constructed,  under  the  able 
engineering  of  the  learned  counsel  for  respondent,  the  jury's 
verdict;  but  as  plaintiff's  duty  was  to  look  out  for  an 
approaching  train  on  defendant's  road,  not  from  the  point 
where  the  hill  to  his  left  was  an  obstruction  to  his  view  up 
the  track,  and  of  which  he  was  perfectly  familiar  before  he 
stopped  to  make  his  observation,  but  when  he  had  reached 
a  point  beyond  the  view  or  point  of  the  hill  when  he  could  see 
up  the  track,  be  that  point  1,  10,  20,  or  30  feet  north  of  the 
crossing,  the  question  as  to  the  situation  of  the  hill  could 
serve  no  other  purpose  in  the  case  than  it  was  used  for, — to 
obscure  the  real  issue  in  the  case. 

If  we  suppose  now  that  the  testimony  of  plaintiff  be  taken 
as  a  literal  truth, — that  the  train  on  defendant's  road  could 
not  be  seen,  .  approaching  the  Hoffman  crossing,  where 
occurred  the  accident  in  question,  bv  one  driving  a  team 
upon  the  highway,  until  the  feet  of  the  horses  of  the  team 
were  upon  the  track  of  the  railroad,  what  judgment  does  the 
law  pass  upon  the  conduct  of  one  like  plaintiff,  who, 
acquainted  with  the  crossing,  and  the  time  trains  are  due  to 
pass  it  in  the  usual  course  of  the  road's  business,  actually 
drives  upon  the  track  of  the  railroad  without  stopping  his 
team  at  some  convenient  distance  of  the  fatal  crossing,  that 
he  might  listen  to  ascertain  (when  the  sense  of  sight  is 
unavailing)  if  a  train  is  approaching  the  crossing?  Without 
some  act  or  thing  done  by  defendant  or  some  one  to  induce 
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plaintiff,  as  a  reasonably  prudent  man,  to  believe  that  the  cross* 
ins:  could  be  made  in  safety  without  the  necessity  of  the 
exercise  of  those  precautionary  requirements  usually  exercised 
at  such  places,  the  law  says  such  conduct  is  negligence,  and 
precludes  a  recovery  for  resulting  injuries  sustained  in  con- 
sequence thereof.  The  jury,  from  that  point  of  view,  still  had 
no  office  to  perform.  Plaintiff's  conduct  on  that  occasion, 
according  to  his  own  testimony,  is  condemned  by  the  law ; 
and  the  court  should  have  pronounced  the  law's  iudgment 
thereon,  and  not  have  suffered  the  law  to  be  condemned  by 
an  adverse  finding  of  a  jury  upon  admitted  facts.  When  one 
cannot  see  a  known  threatened  danger,  as  a  fast-moving  train 
approaching  a  crossing  that  is  desired  to  be  passed  by  the 
traveler,  on  account  of  some  intervening  obstruction  cutting 
off  his  view,  the  demand  of  common  prudence  is  more 
imoerative  than  ever  that  he  call  into  requisition  some  other 
sense  or  faculty  that  may  aid  him  in  the  acquisition  of  the 
desired  information.  If,  for  any  reason,  the  sense  of  sight 
was  unavailing  to  plaintiff  to  ascertain  whether  the  crossing 
of  defendant's  tracks  could  be  made  at  that  time  in'safety, 
then  the  sense  of  hearing  shopld  have  been  given  the  fullest 
opportunity,  and  his  team  should  have  been  stopped  at  some 
safe  distance  of  the  crossing,  that  the  train's  whereabouts 
might  have  been  ascertained  through  the  exercise  of  that 
sense.  It  is  no  answer  to  the  charge  of  negligence  on  part  of 
plaintiff  in  this  case,  according  to  his  version  of  the  facts,  to 
say,  "I  looked,  but  could  not  see  the  train  until  my  horses 
had  gotten  upon  the  tracks."  If  by  looking  a  train  could  not 
be  seen  by  plaintiff  on  defendant's  tracks,  as  he  says,  until 
the  danger  from  its  approach  was  inevitable  (where  the  facts 
of  the  situation,  as  in  this  case,  were  as  familiar  to  plaintiff 
before  as  after  the  accident),  then  looking  for  the  train  was 
both  unnecessary  and  a  useless  act,  and  instructions  predicated 
upon  the  existence  or  nonexistence  of  that  fact  were  wholly 
unnecessary;  and  that  plaintiff  could  not  s$e  and  did  not 
see  the  train  approaching  that  collided  with  his  team  fur- 
nishes no  excuse  for  his  act  in  going  upon  the  crossing  at  the 
time  he  did.  However  viewed,  plaintiff's  conduct  in  the 
premises  showed  a  want  of  precaution  to  avoid  a  known  dan- 
cer, for  the  failure  to  exercise  which,  coupled  with  that  of 
defendant,  the  injury  was  occasioned. 

Though  agreeing  with  the  learned  author  of  the  opinion  in 
this  case  when  it  was  first  heard  in  division  No.  I  of  the  court, 
and  afterwards  affirmed  in  banc,  that  "there  is  no  prescribed 
act  to  be  performed  to  meet  the  law's  requirement  of  duty 
of  one  approaching  a  railroad  crossing  with  the  intention  of 
passing  over  it,  applicable  to  every  circumstance  and  condi- 
tion," I  cannot  agree  with  the  conclusions  reached  therefrom 
(as  applied  to  the  facts  in  this  case)  "that,  when  the  view  of 
the  railroad  is  so  obstructed  as  to  render  difficult  or  impossi- 
ble to  see  an  approaching  train,  the  question  of  whether  the 
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traveler  was  wanting  in  due  care  is  one  for  the  jury  to  deter- 
mine. ' '  Because  of  a  want  of  a  prescribed  act  to  be  performed, 
under  all  circumstances,  by  the  traveler  approaching  a  railroad 
crossing,  he  is  none  the  less  bound  to  observe  those  standards 
of  precaution  which  the  law  has  declared  applicable  to  the 
situation.  If  the  standard  is  to  look  where  sight  is  availing 
to  give  the  needed  information,  then  the  traveler  must  look ; 
and,  failing  to  do  so,  as  all  courts  have  declared,  his  conduct 
is  negligence.  If  the  sense  of  sight  is  unavailing  to  give  the 
needed  information,  on  account  of  the  situation  and  surround- 
ings, then  the  law  has  fixed  another  standard  by  which  the 
conduct  of  the  traveler  must  be  measured.  He  must  exercise 
the  sense  of  hearing.  If  need  be,  he  must  stop  and  listen  to 
ascertain  if  a  train  is  aDproaching  the  crossing,  sufficiently 
near  to  interfere  with  his  passing  over  it  in  safety;  and  if  he 
fails  to  exercise  that  precaution,  when  through  the  sense  of 
hearing  he  might  have  ascertained  the  whereabouts  of  the 
train,  and  is  injured,  the  law  pronounces  its  condemnation  on 
such  conduct ;  and  so  one  must  exercise  one  or  all  of  his 
faculties,  as  the  situation  demands,  to  avert  a  known  or  to  be 
apprehended  danger;  and  becayse  the  traveler  is  prevented 
from  the  exercise  of  one  of  the  senses  or  faculties,  on  account 
of  some  intervening  cause  or  obstacle,  over  which  he  has  no 
control,  that  does  not  make  the  question  of  negligence  arising 
from  the  nonexistence  of  his  other  senses  or  faculties  less  a 
question  of  law  for  the  court,  or  more  a  matter  of  fact  for  the 
determination  of  the  jury.  And,  as  said  before,  when  the 
standard  of  duty  of  the  traveler  approaching  a  railroad  cross- 
ing is  fixed,  as  that  he  must  stop,  look,  and  listen  for  the 
approach  of  a  train,  and  he  can  by  stopping  see  or  hear  an 
approaching  train  before  attempting  to  pass  the  crossing,  the 
only  question  for  a  jury,  under  such  circumstances,  and  in 
the  absence  of  a  showing  that  the  railroad  companv  or  its 
servants  had  done  some  act  or  thing  to  induce  the  traveler,  as 
a  reasonably  prudent  man,  to  believe  a  train  would  not  pass 
the  crossing  before  he  could  pass  over  it  in  safety,  is  to  ascer- 
tain and  determine  whether  the  traveler  had  performed  that 
duty ;  and  where  he  is  shown,  according  to  his  own  testimony, 
not  to  have  done  so,  the  jury  have  no  office  to  perform,  and 
the  court  has  but  to  pass  the  law's  judgment  upon  the  fact  or 
facts. 

In  the  same  opinion,  by  VALLI ANT,  J. ,  is  found  the  fol- 
lowing: "In  the  case  at  bar  there  was  no  space,  according  to 
the  plaintiff's  testimony,  between  the  obstruction  and  the 
track,  where  he  could  have  sat  on  his  wagon  and  seen  the 
train  coming  from  the  east.  The  only  way  for  him  to  have 
obtained  a  view  of  the  track  eastward  would  have  been  to 
leave  his  wagon  and  go  forward  on  foot,  close  to  the  track. 
Before  we  could  declare,  as  a  proposition  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negligence  under  these 
circumstances,  we  would   have  to  say  not  only  that,  in  our 
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opinion,  ordinary  care  demanded  that  he  should  have  left  his 
wagon  and  gone  forward  on  foot  as  close  to  the  track  as  might 
be  necessary  to  enable  him  to  see,  but  also  that  that  course 
was  so  manifestly  the  only  one  that  an  ordinarily  prudent  man 
would  have  taken  that  reasonable  minds  could  not  differ  about 
it.  But  that  cannot  be  said."  Why  ordinary  care  did  not 
demand  that  plaintiff  u  should  have  left  his  wagon  and  go 
forward  on  foot,  as  close  to  the  track  as  might  be  necessary 
to  enable  him  to  see,"  we  are  at  a  loss  to  conjecture,  if  it  is 
true  that  without  so  acting  he  could  not  ascertain  the  where- 
abouts of  the  train  on  the  track  before  going  upon  the 
dangerous  and  fatal  crossing.  If  to  stop,  look,  and  listen  is 
a  reasonable  requirement  of  the  traveler,  that  he  might 
acquire  information  to  avert  a  threatened  injury  to  himself  at 
a  railroad  crossing,  as  well  as  possible  damage  and  injury  to 
those  in  charge  of  and  riding  upon  trains  that  are  constantly 
making  these  crossings,  the  duty  of  performing  that  require- 
ment by  the  traveler  is  certainly  not  excused  from  the  simple 
fact  that  it  mav  be  attended  with  some  inconvenience,  such 
as  getting  out  of  one's  wagon  and  going  forward  a  few  feet  to 
the  head  of  his  horses.  If  the  situation  at  the  crossing  was 
such  that  the  plaintiff  could  not  see  up  the  tracks  of  defend- 
ant's road  from  his  position  in  his  wagon  on  the  highway  until 
he  actually  drove  upon  the  crossing,  would  not  common 
prudence  dictate  that  he  should  not  have  gone  upon  the  dan- 
gerous crossing  until  by  some  other  means  or  in  some  other 
way  the  condition  of  the  track  near  the  crossing,  as  to  trains 
upon  it,  might  be  ascertained,  before  the  crossing  is 
attempted?  Or  is  it  to  be  announced  as  a  legal  proposition 
applicable  to  all  cases  of  this  character  that  where  one  injured 
at  a  crossing  cannot  inform  himself  or  herself  of  the  train's 
proximity  thereto  through  the  sense  of  sight,  on  account  of 
some  known  permanent  obstruction  along  the  side  of  the  road- 
way closing  out  the  view  up  the  railroad  tracks,  or  where  the 
information  is  inconvenient  of  ascertainment  through  the 
sense  of  sight,  then  the  requirement  that  one  stop  and  listen 
is  also  superseded,  and  the  matter  of  plaintiff's  conduct  at  the 
crossing  becomes  one  solely  for  the  determination  of  the  jury, 
regardless  of  the  question  whether  the  injured  traveler  tried 
to  inform  himself  through  the  sense  of  hearing  or  not?  To 
my  mind,  the  fact  that  the  plaintiff  in  this  case  testified,  and 
still  asserts  through  brief  of  counsel,  that  he  could  not  see  the 
train's  approach  to  the  fatal  crossing  from  his  seat  in  the 
wagon  until  the  feet  of  his  horses  were  upon  the  track,  is  a 
reason  most  urgent  and  imperative  why  he  should  have 
stopped  his  team  before  that  dangerous  point  was  reached, 
left  his  wagon,  and  gone  forward  close  enough  to  the  track  to 
have  had  a  view  up  it,  or  that  at  least  he  should  have  com- 
plied with  the  law's  other  demand,  inspired  by  the  dictates 
of  the  commonest  prudence, — stopped  his  team  near  to  the 
crossing,  that  the  whereabouts  of  the  train  might  have  been 
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ascertained  through  the  sense  of  hearing.  The  inability  to 
use  the  sense  of  sight,  or  its  nonuse  on  account  of  inconven- 
ience, is  no  excuse  for  the  failure  to  use  the  sense  of  hearing, 
or  for  refusing  to  place  one's  self  in  a  position  that  the 
fullest  opportunity  of  securing  the  needed  information  be 
afforded. 

Without  attempting  to  analyze  or  criticise  or  harmonize  the 
various  rulings  of  this  court  in  a  line  of  personal  injury  cases 
growing  out  of  collisions  at  railroad  crossings  cited  by  appel- 
lant, wherein  the  court  has  declared,  as  a  matter  of  law,  the 
plaintiff's  conduct  negligent,  with  that  other  line  of  cases, 
cited  by  respondent,  wherein  the  question  of  plaintiff's  alleged 
contributory  negligence  has  been  left  to  the  determination  of 
the  jury  as  an  issue  of  fact,  it  may  be  said  that  in  both  lines  of 
cases  the  court  at  all  times  has  recognized  these  general 
propositions,  however  thev  might  have  been  applied  to  the 
particular  facts  of  any  given  case:  That  a  railroad  track  is  of 
itself  a  warning  of  danger;  that  the  traveler  upon  the  public 
highway  who  attempts  to  cross  it  must  act  with  care  pro- 
portionate to  the  known  or  to  be  apprehended  danger  of  the 
situation,  and  that  the  driving  or  walking  upon  a  railroad 
crossing  in  front  of  a  fast-moving  train  without  looking  or 
listening  to  ascertain  its  proximity  thereto  is  negligence  per 
se.  unless  induced  by  the  conduct  of  the  agent  of  the  railroad 
company  to  believe  that  he  may  pass  the  crossing  in  safety 
without  the  necessity  of  the  exercise  of  those  precautionary 
acts,  and  that  when  to  look  is  to  see.  and  when  to  listen  is 
to  hear,  the  law  will  presume  that  the  traveler  injured  at  a 
crossing  by  an  approaching  train  either  did  not  look  or  listen 
for  the  train's  approach,  or  that,  if  he  saw  or  heard  the  train, 
he. did  not  heed  the  warning;  and  that  the  failure  of  the  rail- 
road company  to  give  the  statutory  signal  on  approaching 
a  crossing  does  not  excuse  or  in  any  wise  relieve  the  traveler 
attempting  to  pass  same  from  the  care  and  vigilance  otherwise 
due  from  him, — to  look  and  listen  for  approaching  trains  be- 
fore going  upon  a  dangerous  crossing.  Viewed  in  the  light  of 
these  general  propositions,  and  tested  by  the  rules  of  practice 
applicable  to  suits  for  personal  injury,  if  the  plaintiff  here  did 
not  make  out  a  case  of  negligence  on  his  part  contributing  to 
the  injury  complained  of,  upon  which  the  court  alone  should 
have  acted,  without  the  aid  of  a  jury,  then  we  have  failed 
to  see  aright  the  facts,  or  to  apprehend  the  situation,  as 
detailed  from  the  mouths  of  the  witnesses,  as  brought  out  by 
photographic  representations,  and  as  tested  and  approved  by 
surveyor's  notes  and  measurements.  Upon  the  plaintiff's  own 
testimony,  however,  from  which  alone  the  propriety  of  the 
action  of  the  trial  court  in  submitting  this  case  to  the  jury  is 
to  be  considered,  stated  again,  briefly,  we  have  what?  A  man 
in  the  full  possession  of  all  his  faculties,  on  the  morning  of 
a  bright  day,  attempting  to  pass  a  railroad  crossing  of  which 
he  is  perfectly  familiar,  as  of  all  its  surroundings,  within  two 
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or  three  minutes,  as  indicated  by  an  examination  of  his 
watch,  of  the  time-  a  regular  train  was  due  to  make  that 
crossing,  without  stopping  to  look  or  listen  to  ascertain 
whether  a  train  was  approaching  the  crossing  within  a  distance 
to  make  his  attempt  to  cross  unsafe  or  otherwise,  except,  as 
it  may  be  said,  he  stopped  at  a  point  on  the  highway  about  35 
feet  from  the  crossing,  where,  according  to  his  own  statement, 
he  knew  he  could  not  see  a  train  approaching  until  it  got 
within  10  or  12  feet  of  the  crossing,  on  account  of  a  high  hill, 
covered  with  weeds  and  sunflowers,  that  lay  just  north  of  the 
railroad  track,  and  to  the  left  or  east  of  the  highway  upon 
which  he  was  driving,  that  obstructed  both  his  view  and 
hearing  of  the  train ;  and  if  the  court  is  to  disregard  all  the 
conceded  physical  facts  of  the  situation,  and  consider  plain- 
tiff's testimony  as  it  was  uttered,  then  we  have  the  plaintiff 
driving  from  that  point,  with  the  view  of  the  approaching 
train  up  the  railroad  track  still  obstructed  so  that  it  could  not 
be  seen  by  him  in  his  wagon,  although  constantly  looking  for 
it,  until  he  had  driven  his  horses  upon  the  track,  and  until  the 
train  got  within  10  or  12  feet  of  the  crossing,  and  vet  not 
stopping  his  team  to  listen  or  to  take  some  other  precautionary 
measure  to  ascertain  the  train's  whereabouts  upon  the  road 
with  reference  to  the  crossing  he  was  intending  to  pass,  and 
that,  too.  without  any  act  or  thing  done  by  the  railroad  company 
or  its  employees  to  induce  plaintiff  to  believe  that  the  train  then 
about  due  to  pass  the  crossing  had  done  so,  or  that  plaintiff  would 
have  time  to  make  the  crossing  before  the  train,  in  the  usual 
course  of  the  business  of  the  road,  would  reach  there.  If  such 
conduct  on  the  part  of  the  plaintiff,  according  to  his  own 
statement  of  the  facts,  and  however  those  facts  mav  be  con- 
sidered, was  not  negligence  per  se,  but  only  evidence  of  it, 
from  which  the  jury  had  the  right  to  determine  negligence  or 
no  negligence,  according  to  fancy,  then  the  instructions  given 
in  behalf  of  defendant  herein,  to  the  effect  that  if  the  jury  be- 
lieve from  the  evidence  that  plaintiff  did  not  stop,  look,  and 
listen  to  ascertain  if  a  train  was  at  that  time  approaching  the  • 
crossing  in  question,  before  driving  upon  it,  he  was  not 
entitled  to  recover,  should  not  have  been  given.  If,  however, 
the  rule  of  conduct  or  the  legal  requirement  of  duty  announced 
in  defendant's  instruction  was  right. — that  the  plaintiff 
should  have  stopped,  looked,  and  listened  for  the  approach 
of  a  train  upon  defendant's  road  before  driving  upon  the 
crossing  in  question. — then,  according  to  his  own  testimony, 
that  legal  dutv  was  not  performed.  To  stop  where  one  can- 
hot  see  or  hear  a  train,  on  account  of  a  known  intervening 
obstruction,  by  one  on  whom  the  duty  to  stop,  look,  and  listen 
to  ascertain  the  train's  proximity  to  a  crossing  before  entering 
upon  it  is  imposed,  is  not  merely  the  imperfect  performance 
of  a  duty  imposed  by  law  upon  the  traveler  upon  the  high- 
way, but  it  is  as  complete  noncompliance  with  that  duty  as  if 
no  stop  had  been  made,  and  as  if  no  excuse  was  offered  for  it ; 
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and  to  such  facts,  when  shown  by  the  plaintiff,  the  trial  court 
should  have  applied  the  legal  propositions  announced  in  its 
instructions  to  the  jury.  The  instruction  asked  by  defendant 
at  the  close  of  plaintiff's  testimony,  and  again  at  the  close  of 
all  the  testimony,  that  plaintiff  was  not  entitled  to  recover, 
upon  his  own  showing  of  the  facts  and  upon  all  the  facts  of 
the  case,  should  have  been  given. 

BRACE  and  GANTT,  JJ.,  concur  with  VALLIANT.  J.,  in 
a  separate  opinion,  that  the  judgment  of  the  circuit  court 
should  be  affirmed.  BURGESS,  C.  J.,  is  of  opinion  that  the 
judgment  should  be  reversed  and  the  cause  remanded  for  a 
new  trial.  SHERWOOD  and  MARSHALL.  J  J.,  hold  with 
ROBINSON,  J.,  in  the  foregoing  opinion,  that  the  case  should 
be  reversed  simply ;  but,  in  order  that  the  case  may  be  dis- 
posed of,  SHERWOOD,  MARSHALL,  and  ROBINSON, 
JJ.,  will  concur  with  BURGESS,  C.  J.,  that  the  case  may  also 
be  remanded  for  a  new  trial,  and  it  is  so  ordered. 

PER  CURIAM.  Upon  a  rehearing,  the  following:  opinion 
by  VALLIANT,  J.,  in  division  No.  I,  is  concurred  in  by 
BRACE  and  GANTT,  JJ. : 

"VALLIANT,  J.  This  is  an  action  for  damages  for  the  kill- 
ing of  plaintiff's  minor  son  in  a  collision  between  defendant's 
train  and  a  wagon  driven  by  plaintiff,  in  which  the  child  was 
riding,  at  a  public  crossing  in  or  near  the  city  of  Lexington. 
The  case  was  tried  by  court  and  jury.  There  was  a  verdict 
and  judgment  for  plaintiff  for  $5,000.  After  unsuccessful 
motions  for  new  trial  the  defendant  brings  the  cause  here  by 
appeal. 

4  *  There  is  no  question  raised  as  to  the  sufficiency  of  the 
pleadings.  The  crossing  on  which  the  collision  occurred  was 
admitted  on  the  trial  to  be  a  traveled  public  road.  The  neg- 
ligence charged  in  the  petition  is  a  failure  to  observe  the  stat- 
utory requirement  to  sound  a  whistle  or  ring  a  bell  as  specified 
in  section  2608,  Rev.  St.  i88q.  The  answer  is  a  general 
denial  and  contributory  negligence  on  the  part  of  the  plain- 
tiff. The  answer  does  not  specify  in  what  the  alleged  negli- 
gence of  the  plaintiff  consisted,  but  no  objection  on  that 
ground  was  made  to  the  answer.  The  case  was  tried  as  if 
the  issue  was  properly  presented  in  the  pleadings.  The  issue 
was  marked  out  in  the  instructions,  and  for  the  <  purposes  of 
this  appeal  that  is  sufficient.  The  testimony  on  the  issue  as 
to  whether  or  not  the  defendant's  servants  in  charge  of  the 
engine  drawing  the  train  sounded  the  whistle  or  rang  the  bell 
was  conflicting.  But  the  verdict  of  the  jury  was  for  the 
plaintiff  on  that  issue.  There  was  substantial  evidence  to 
support  it,  and  it  is  not  now  a  subject  for  review.  It  is  con- 
tended by  the  counsel  for  appellant  that,  although  the  testi- 
mony on  this  point  was  conflicting,  it  'so  overwhelmingly 
preponderated  in  defendant's  favor  that  the  verdict  of  the  jury 
evinces  the  fact  that  they  were  actuated  by  prejudice  and  pas- 
sion. '     In  view  of  that  contention,  we  have  not  dismissed  the 
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subject  after  merely  looking  to  see  if  there  was  some  evidence 
on  which  to  base  the  finding,  but  have  examined  also  to  see 
if,  on  the  whole,  the  evidence  was  of  such  character  as  to 
justify  the  charge  that  the  verdict  was  the  result  of  prejudice 
or  passion.  The  plaintiff  testified  that  he  heard  a  faint 
whistle  in  the  direction  of  Myrick,  which  was  about  a  quarter 
of  a  mile  distant  to  the  west.  The  defendant's  evidence 
showed  that  its  east-bound  train  was  due  to  arrive  at  Myrick 
just  at  that  time,  so  it  was  not  unreasonable  to  conclude  that 
it  was  the  whistle  of  that  train  which  the  plaintiff  heard;  and 
perhaps  it  was  that  whistle,  also,  which  some  of  defendant's 
witnesses  thought  they  heard.  It  was,  however,  not  that 
train,  but  the  west-bound  train,  that  collided  with  plaintiff's 
wagon.  Myrick  was  the  point  at  which  these  two  trains  were 
to  pass  each  other.  There  was  a  good  deal  of  evidence  on 
this  issue,  and,  whilst  that  for  the  defendant  was  sufficient  to 
have  sustained  a  verdict  if  it  had  been  for  the  defendant,  yet 
the  evidence  for  the  plaintiff  was  of  both  character  and  quan- 
tity ample  to  sustain  the  verdict,  and  to  justify  the  jury 
against  the  charge  of  prejudice  or  passion.  The  ver- 
dict being  for  the  plaintiff  on  that  question,  and  beyond  im- 
peachment, we  must,  in  considering  the  further  question 
in  this  case,  assume  it  to  be  a  fact  that  the  whistle  was  not 
sounded,  nor  the  bell  rung.  The  question  then  is,  was  the 
plaintiff  guilty  of  negligence  that  contributed  to  the  injury? 
And,  since  that  was  submitted  to  the  jury  under  instruc- 
tions as  favorable  to  respondent  as  it  could  ask,  the  form 
that  the  question  here  assumes  is,  does  that  evidence  on 
this  point  make  out  such  a  case  of  negligence  on  the  part 
of  plaintiff  as  that  the  court  should  have  so  declared  as  a 
matter  of  law,  and  should  not  have  submitted  the  Question  to 
the  jury,  or  does  the  verdict  of  the  jury,  in  the  light  of  the 
evidence,  show  that  it  was  the  result  of  passion  or  prejudice? 
This  is  the  form  in  which  the  learned  counsel  for  respondent 
have  presented  the  case  in  their  argument  and  brief. 

"The  collision  occurred  at  what  is  called  'Hoffman's  Cross- 
ing,' which  is  where  the  public  road  indicated  on  the  plat  as 
West  Mill  street  crosses  the  respondent's  railroad,  and  seems 
to  be  just  at  the  western  limit  of  the  city  of  Lexington.  There 
the  railroad  runs  nearly  east  and  west,  and  this  public  road 
running  nearly  north  and  south  -  crosses  it  at  right  angles. 
Approaching  the  railroad  crossing  from  the  north,  as  the  plain- 
tiff was  on  the  morning  in  question,  there  is  a  bluff  to  your 
left,  which  prevents  a  view  of  the  railroad  to  the  east.  This 
bluff  is  about  forty-five  feet  high,  but  it  slopes  from  its  highest 
point  at  an  angle  of  forty-five  degrees  to  the  bottom  of  the 
railroad  cut.  The  distance  between  the  foot  of  this  slope  and 
the  railroad  track  is  about  eight  feet.  The  plaintiff's  testi- 
mony tended  to  show  that  at  the  crossing  a  ridge  or  tongue 
of  land  ran  down  from  the  bluff  to  the  railroad  track,  and  the 
bluff  and  this  tongue  or  ridge  of  land  was  covered  with  a  thick 
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growth  of  weeds  and  sunflower  stalks  from  six  to  nine  feet 
high,  so  that  one  approaching  the  crossing  from  the  north 
could  not  see  the  railroad  to  the  east  until  he  was  within  six 
or  eight  feet  of  the  track,  or,  as  some  of  the  witnesses  said, 
until  he  was  up  to  the  track.     There  was  some  conflict  be- 
tween the  testimony  for  plaintiff  and  that  for  defendant  on  this 
point.     One  witness  for  defendant,   who  was  on  the  ground 
the  morning  of  the  accidents  shortly  after  it  occurred,  testified 
that  sitting  on  his  wagon,  twenty-five  or  thirty   feet  from  the 
track,  he  could  see  up  the  track  to  the  east  for  a  distance  of 
about  a  hundred  and  fifty  feet.     Other  witnesses  for  defend- 
ant made  measurements,   and  from  those  testified  that  they 
could  see  to  much  greater  distances  up  the  track.     But  those 
witnesses  made  their  observations   just  before  the  trial,  and 
after  the  ground  had  been  cleared  of  the  weeds  and  sunflowers. 
On  the  proposition  that  the  view  of  the  track  was  so  obstructed 
that  it  could  not  be  seen  to  the   east  until  one  approached 
within  at  least  six  or  eight  feet  of  it,  the  preponderance  of  the 
evidence  is  with  the  plaintiff.     In  fact,  the  testimony  of  the 
defendant's  engineer  and  fireman,  who  were  in  a  better  posi- 
tion than  any  of  the  witnesses — even   than  the  plaintiff  him- 
self— to  see  and  judge,  leaves  no  room  to  doubt  that  the  plain- 
tiff's testimony  on  that  point  is  correct.     The  engineer  was  at 
his  post  and  on  the  lookout.     This  is  the  way  he  described  it: 
*Q.  What  occurred  at  the  crossing?     Describe  it  in  your  own 
language.     A.  Well,  we  struck  that  team  on  the  crossing  going 
down  there,  down  the  grade,  at  the  rate  of  about  thirty  miles  an 
hour ;  and  we  could  not — we  did  not — see  the  team  until  they 
were  to  the  track.     I  think  I  was  about  fifty — probably  sixtv — 
feet  when  the  horses'  heads  came  by  the  corner  so  that  I  could 
see  them,  and  I  did  not   have  time  to  do  anything  but  just 
simply  put  the  air  on  before  we  struck  them.     I  reached  for  the 
whistle,  but  before  I  could  reach  it  we  had  struck  the  team. ' 
The  fireman  testified  that  he  was  on  the  left  side  of  the 
engine  and  on  the  lookout,  and  could  not  see  the  horses  until 
they  were  on  the  track.     The  engineer,  who  stood  on  the  right 
side,  and  looking  ahead,  had  a  better  view  than  any  one  else: 
yet  he  did  not  see  them   until  it  was  too  late.     The  whole 
testimony  on  this  point  leaves  no  room  to  doubt  that  the 
situation  was  such  that  the  plaintiff  could  not  have  seen  the 
approaching  team  unless  he  had  left  his  wagon  and  walked 
forward  to  within  at  least  six  or  eight  feet  of  the  track.     The 
testimony  showed  that  on  the  morning  of  the  accident  the 
plaintiff  was  driving  a  two-horse  wagon,  with  his  two  children 
on  the  driver's  seat  beside  him,  going  for  a   load  of  sand. 
Their  course  was  southwest  on  Third  street  to   its  terminus; 
thence  west  for  a  short  distance  over  a  macadam  road  to 
West  Mill  street ;  thence  turning  south  down  a  short,  steep 
declivity  into  West  Mill  street  at  a  point  about  a  hundred  and 
thirty   feet   from  the    railroad    crossing.     From    this  point 
onward  West   Mill    street    was  a    dirt  road.       There  was 
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another  wagon  and  team  driven  by  Spencer  Lewis,  a  witness, 
following  behind  that  in  which  the  plaintiff  was  driving. 
When  the  plaintiff  arrived  at  a  point  estimated  by  him  to  be 
from  twenty  to  thirty-five  feet  of  the  crossing,  he  stopped  his 
wagon  to  listen  for  a  train.  Spencer  Lewis  stopped  his  wagon 
about  twenty-five  feet  behind  that  of  plaintiff.  According 
to  Lewis,  the  place  where  the  plaintiff  stopped  was  about 
eighteen  or  nineteen  feet  of  the  crossing.  The  plaintiff  was 
familiar  with  the  crossing,  and  knew  the  time  the  train  was 
due  there.  When  he  stopped,  he  consulted  his  watch  to  see 
if  the  train  had  passed,  and,  finding  that  it  was  three  or  four 
minutes  past  that  time,  and  hearing:  no  whistle  or  bell,  con- 
cluded the  train  had  passed,  and  drove  onto  the  crossing.  His 
testimony  was  that  he  drove  slowly  on,  looking  as  best  he  could, 
and  listening  for  the  train ;  that  the  first  he  saw  or  heard  of  the 
engine  was  just  as  his  horses  reached  the  north  rail  of  the 
track.  He  tried  to  check  them,  but  it  was  too  late.  The  horses 
were  thrown  to  the  left,  and  the  waeron  to  the  right,  of  the 
track.  The  plaintiff  and  his  two  boys  were  thrown  out.  The 
elder  of  the  two  boys  (Henry)  was  killed,  and  the  other  injured. 
"A  railroad  crossing  is  itself  a  sign  of  danger,  and  one  going 
upon  it  is  esteemed  negligent  if  he  does  so  without  first  exer- 
cising that  degree  of  care  to  ascertain  if  a  train  is  approaching 
that  a  man  of  ordinary  common  sense  and  prudence  in  like 
situation  could  exercise.  There  are  no  prescribed  acts  to  be 
performed  as  constituting  a  fulfillment  of  this  requirement  of 
the  law.  but  whether  or  not  such  care  has  been  observed  in  a 
particular  case  is  a  question  of  fact,  to  be  answered  in  the  light 
of  all  the  surrounding  circumstances.  It  has  frequently  been 
held  that  a  person  going  upon  a  railroad  track  without  first 
looking  and  listening  for  an  approaching  train  is  guilty  of  neg- 
ligence. But  even  that  rule,  which  is  usually  applicable,  is 
not  absolute.  'It  is  well  settled  that  the  person  traveling  on 
the  highway  is  not  guilty  of  contributory  negligence  because  of 
a  failure  to  look  and  listen  when  the  surroundings  are  such 
that  he  cannot  see  or  hear  an  approaching  train.  *  *  * 
Though  the  circumstances  are  such  as  to  render  looking  and 
listening  of  no  avail,  it  is  still  the  duty  of  the  traveler  to  use 
care  and  caution.  But,  when  the  view  of  the  railroad  is 
obstructed  so  as  to  render  it  difficult  or  impossible  to  see  an 
approaching  train,  the  question  of  whether  the  traveler  was 
wanting  in  due  care  is  one  for  the  iury  to  determine;  and  it  is 
also  a  Question  for  the  iury  under  complicated  circumstances, 
calculated  to  deceive  and  throw  a  traveler  off  his  guard.' 
Baker  v.  Railway  Co.,  122  Mo.  533,  loc.  cit.  544.  26  S.  W.  21. 
Cases  involving  this  doctrine  have  been  so  often  before  this 
court  that  we  are  at  no  loss  for  precedents,  and  the  briefs  of 
counsel  are  full  of  well-chosen  and  apt  decisions.  Those  cases 
all  seem  to  show  the  application  of  the  general  rule  above 
stated  to  the  varied  conditions  presented,  and  they  also 
serve  to  show  the  impossibility  of  reducing  the  general  rule  to 
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one  of  specifications.  In  Hayden  v.  Railway  Co.,  124  Mo. 
566,  28  S.  W.  74,  a  demurrer  to  the  evidence  was  sustained. 
In  that  case,  as  the  plaintiff's  husband,  who  was  killed  in  the 
collision,  approached  the  crossing,  there  was  corn  in  the 
field  to  his  right,  which  for  some  distance  obstructed  his  view 
of  the  railroad ;  but  after  passing  the  cornfield  there  was  a 
space  estimated  at  from  fifteen  to  thirty  feet  wide  through 
which  his  road  went,  when  he  could  have  had  a  clear  view 
of  the  train  if  he  had  looked.  The  court  held  that  failing  to 
look  under  those  circumstances  was  a  failure  to  use  ordinary 
care.  In  Kelsay  v.  Railway  Co.,  12Q  Mo.  362,  30  S.  W.  339, 
the  court  held  that  the  plaintiff  was  guilty  of  contributory 
negligence  under  those  conditions:  'The  evidence  is  con- 
clusive that  the  embankment  was  not  nearer  the  track  than 
twenty-five  feet  on  the  north,  and  extended  west  about  to 
the  line  of  the  county  road.  There  were  no  weeds  or  other 
obstructions  between  this  embankment  and  the  railroad 
towards  the  southwest.  The  railroad  was  substantially 
straight.  It  is  therefore  established  by  these  undisputed 
physical  facts  the  plaintiff  had  for  a  space  of  twenty-five  feet 
an  unobstructed  view  of  the  track  for  some  considerable  dis- 
tance, and  a  space  in  which  she  could  have  safely  waited,  with 
a  gentle  horse,  such  as  she  was  driving,  until  a  train  passed. 
It  was  also  shown  that  the  road  ran  in  a  cut  four  feet  deep 
next  the  highway  for  a  distance  of  about  four  hundred  feet. 
This  distance,  at  least,  the  plaintiff  could  have  seen  along  the 
road.'  129  Mo.,  loc.  cit.  372,  373,  30  S.  W.  342.  Macfarlane, 
J.,  who  delivered  the  opinion  in  that  case,  quotes  from  the 
opinion  of  Brace,  C.  J.,  who  delivered  the  opinion  in  Hay- 
den v.  Railway  Co.,  supra,  as  follows:  'It  will  thus  be  seen 
that  it  was  a  physical  impossibility  for  the  deceased  to  have 
failed  to  see  the  approaching  train  if  he  looked  in  that  direc- 
tion, as  it  was  his  duty  to  do,  while  yet  in  a  place  of  safety, 
and  before  entering  upon  the  line  of  danger.  Had  he  done 
so,  there  can  be  no  question  that  he  could  and  would  have 
stopped  his  team  until  the  train  passed,  and  then  crossed  over 
in  safety.  But,  for  some  unexplained  reason,  he  failed  to  do 
so/  Counsel  for  appellant  rely  with  much  confidence  on 
those  two  cases  as  precedents  to  justify  a  judgment  for  defend- 
ant in  this  case.  But  the  facts  in  this  case  are  quite  different 
from  the  facts  in  either  of  those  cases.  In  Kelsay  v.  Railway 
Co. ,  supra,  at  the  conclusion  of  the  opinion  the  court  say :  '  This 
ruling  does  not  disturb  in  the  least  the  decision  of  this  court 
in  Kenney  v.  Railroad  Co.,  105  Mo.  270,  15  S.  W.  983,  16  S. 
W.  837,  which  we  think  correctly  decided. '  That  case  is  very 
much  more  like  the  case  at  bar  than  either  the  Hayden  or  the 
Kelsay  Case.  In  Kenney  v.  Railroad  Co.,  supra,  Barclay, 
J.,  for  the  court,  said:  'The  case  before  us.  in  its  present  form, 
calls  for  an  expression  of  opinion  whether  the  plaintiff's 
conduct  in  approaching  and  crossing  the  track  was  negligent, 
as  a  matter  of  law.     To  warrant  us  in  reversing  the  finding 
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[by  the  trial  court]  that  he  was  not,  we  must  be  satisfied  that 
no  other  conclusion  than  that  of  plaintiff's  negligence  in  the 
premises  is  fairly  deducible  from  the  evidence,  giving  him  the 
benefit  of  every  reasonable  inference  that  may  be  drawn  from 
it.  Huhn  v.  Railway  Co.  (1887)  92  Mo.  440,  4  S.  W.  937; 
Mauerman  v.  Siemerts  (1879)  71  Mo.  101.  *    *     It  will 

be  noted  that  the  plaintiff  stopped  twice  to  listen  for  a  train, 
— first  at  a  distance  of  one  hundred  and  twenty  feet,  and 
afterwards  at  ninety  feet,  from  the  track.  He  heard  nothing. 
Assuming  the  truth  of  his  evidence,  as  the  present  status  of 
the  litigation  requires,  it  is  obvious  that,  had  the  signal  been 
given  by  defendant,  he  would  have  been  warned  of  the 
coming  train  in  time  to  escape  harm.  His  course,  after  his 
second  stop,  lay  along  a  line  which  did  not  permit  a  view  of  a 
train  until  very  near  the  track, — according  to  his  personal 
evidence,  until  within  a  few  feet  of  it,  and,  according  to  other 
evidence  on  his  behalf,  until  twentjr-one  feet  from  it.  When 
he,  seated  in  the  buggy  drawn  by  a  double  team,  was  at  that 
distance,  the  horses  necessarily  were  much  closer  to  (probably 
within  ten  feet  of)  the  rails,  and  moving  forward  at  a  brisk 
walk.  He  turned  towards  the  west,  looking  for  a  train, 
and.  seeing  none,  turned  eastward,  and  discovered  the  engine 
close  upon  him.  His  horses  were  then  nearly  across  the  rails, 
so  he  struck  them  at  once  to  hurry  them  forward ;  but  the 
buggy  did  not  clear  the  track  in  time  to  escape  disaster,  and 
the  injuries  followed  as  stated.  Here  plaintiff  seems  to  have 
been  looking  and  listening  for  danger  at  various  points  along 
the  road.  He  could  not  look  both  ways  at  the  same  time 
when  he  reached  the  first  point  of  clear  observation.  It  so 
happened  that  he  looked  west  on  reaching  it,  instead  of  east, 
and  that  when  he  looked  east,  in  passing  over  the  short  space  of 
track,  it  was  too  late  to  be  of  any  avail ;  but  his  action  or 
the  premises  was  not  such  as  to  indicate  such  recklessness  in 
want  of  caution  as  would  constitute  negligence,  as  a  matter 
of  law.  We  are  not  prepared  to  say  that  his  conduct  was 
different  from  what  the  man  of  average  prudence  would  do  in 
the  same  circumstances.  He  was  under  no  legal  obligation 
to  shape  his  action  on  the  theory  that  the  defendant  would 
disregard  the  plain  requirements  of  law  respecting  a  signal 
of  its  coming  train.  He  was  confronted  with  peculiar  con- 
ditions, shown  by  the  topography  of  the  crossing,  and  was 
bound  to  use  such  care  as  would  ordinarily  be  exercised  by  an 
intelligent  man  amid  such  surroundings.  Whether  he  did  so 
or  not  was  a  question  of  fact,  on  the  case  here  made.  John- 
son v.  Railway  Co.  (1883)  77  Mo.  546;  Kellogg  v.  Railroad 
Co.  (1879)  79  N.  Y.  72;  Greany  v.  Railroad  Co.  (1886)  101  N. 
Y.  419,  5  N.  E.  425;  Davis  v.  Railroad  Co.  (1872)  47  N.  Y.  400; 
Randall  v.  Railroad  Co.  (1882)  132  Mass.  269;  Tyler  v.  Rail- 
road Co.  (1884)  137  Mass.  238.  The  trial  court  did  not  err  in 
refusing  to  give  an  instruction  that  plaintiff  could  not  re- 
cover.'     The  case  at  bar  is  a  stronger  one  for  the  plaintiff 
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than  the  case  last  cited.  There  was  space  after  passing  the 
obstruction  in  which  the  plaintiff  could  have  sat  in  his  buggy 
and  seen  the  train  before  it  was  upon  him  if  he  had  looked 
to  the  east  first,  or  if  he  had  stopped  again  after  reaching  that 
space.  But,  having  stopped  and  listened  before  reaching  that 
point,  and  hearing  no  signal,  he  drove  on;  and  when  he 
reached  the  clear  space  he  looked  first  to  the  west,  and,  seeing 
no  train  in  that  direction,  he  looked  to  the  east,  but  it  was 
too  late.  In  the  case  at  bar  there  was  no  space,  according  to 
the  plaintiff's  testimony,  between  the  obstruction  and  the 
track,  where  he  could  have  sat  in  his  wagon  and  seen  the 
train  coming  from  the  east.  The  only  wav  for  him  to 
have  obtained  a  view  of  the  track  eastward  would  have 
been  to  leave  his  wagon  and  go  forward  on  foot,  close 
to  the  track.  Before  we  could  declare,  as  a  proposition 
of  law,  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence under  those  circumstances,  we  would  have  to  say 
not  only  that,  in  our  opinion,  ordinary  care  demanded 
that  he  should  have  left  his  wagon  and  gone  forward 
on  foot  as  close  to  the  track  as  might  be  necessary  to 
enable  him  to  see,  but  also  that  that  course  was  so  manifestly 
the  only  one  that  an  ordinarily  prudent  man  would  have  taken 
that  reasonable  minds  could  not  differ  about  it.  But  that 
cannot  be  said.  The  testimony  of  the  engineer  in  the  case 
last  cited  is  strikingly  like  that  of  the  engineer  in  this.  He 
said:  'When  we  got  almost  to  the  road  crossing,  I  saw  a  team 
coming  right  on  the  rails, — the  horses'  forefeet  just  inside  the 
north  rail.  *  *  *  When  first  I  saw  them,  we  were  about 
thirty  feet  from  the  crossing,  and  were  running  about  twenty- 
five  miles  an  hour.  *  *  *  The  first  I  saw,  he  was  com- 
ing on  the  track.  I  immediately  shut  my  engine  off  and 
called  for  brakes. '  Commenting  on  this  evidence,  the  court 
said:  'The  engineer  was  at  his  post,  on  the  side  of  the  cab 
from  which  the  plaintiff  was  approaching;  and,  if  he  could 
not  see  the  buggy  until  five-sixths  of  a  second  before  reaching 
the  point  of  crossing,  it  is  measurably  clear  that  the  man  in 
the  buggy  could  not  have  seen  the  engine  much  sooner. '  In 
Henze  v.  Railway  Co.,  71  Mo.  636,  cited  in  appellant's  brief, 
it  was  held  that  plaintiff's  husband  was  guilty  of  negligence 
which  barred  her  recovery.  The  court,  per  Henry,  J.,  said 
(loc.  cit.  639):  'Henze  stopped  neither  to  look  nor  listen,  but 
drove  onto  the  track  without  taking  any  precaution  whatever 
to  guard  against  danger.  *  *  *  If  he  had  stopped  to 
look  and  listen  when  near  the  track,  and  could  neither  see 
nor  hear  the  approaching  train,  on  account  of  the  cut  or  other 
obstructions,  and  no  signal  was  given  from  the  train,  he 
would  have  been  justifiable  in  attempting  to  cross,  and  no 
negligence  would  have  been  imputable  to  him. '  In  Kelly  v. 
Railroad  Co.,  88  Mo.  534,  also  cited  by  appellant,  the  court 
held  plaintiff's  driver  guilty  of  contributory  negligence.  It 
seems  that  the  driver's  view  of  the  track  was  obstructed  by  cars 
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on  a  side  track,  and  he  was  driving  a  wagon  loaded  with  rock, 
which  made  noise  that  interfered  with  his  hearing;  yet  he 
drove  heedlessly  on,  without  stopping  to  listen.  The  court, 
Der  Ray,  J.,  said  (loc.  cit.  547):  'We  do  not  understand  the 
law  to  be,  nor  do  We  so  hold,  that  it  is  the  duty  of  the 
traveler,  when  the  highway  crosses  the  railroad  track, 
absolutely  and  always  to  stop,  or  to  fasten  his  team  and  go 
forward  on  foot  to  a  point  where  he  can  look  up  and  down  the 
track;  but  as  applied  and  limited  to  the  facts  of  this  case  at 
such  crossings  and  at  such  hours,  when  trains  are  passing,  and 
liable  to  pass  at  any  time,  as  was  well  known  to  said  Cole- 
man, we  think  it  does  require  of  him,  where  he  cannot  see 
the  track,  to  listen,  and,  if  necessary  for  that  purpose,  on 
account  of  the  noise  made  by  his  wagon,  to  stop  and  listen 
for  the  train  before  venturing  blindly  upon  it.  This  does  not, 
we  think,  exact  or  require  any  unreasonable  or  extraordinary 
prudence  or  precaution  on  the  part  of  the  traveler,  but  is  only 
such  prudence  as  a  reasonable  man  would  take  for  the  protec- 
tion of  his  own  person  and  property  under  such  circumstances. ' 
In  Petty  v.  Railroad  Co.,  88  Mo.  306,  loc.  cit.  318,  the  court, 
per  Norton,  J.,  said:  'But  assuming  that  he  could,  at  the 
distance  of  two  hundred  yards  west  of  the  crossing,  have  heard 
the  rumbling  noise  of  a  train,  and  that  in  fact  he  did  hear  it, 
it  does  not  follow  that  he  was  guilty  of  negligence  in  proceed- 
ing on  his  way,  and  for  these  reasons :  *  *  *  The  deceased 
might  will  have  concluded  that  the  approaching  train  was 
more  than  eighty  rods  from  the  crossing,  and  that  it  was 
safe  for  him  to  proceed  on  his  way,  relying  on  the  presump- 
tion that  the  defendant  would  not  disobey  the  law,  in  failing 
to  notify  him  of  its  approach  by  ringing  its  bell  or  sounding 
its  whistle  when  it  came  within  a  quarter  of  a  mile  of  the 
crossing,  to  which  notice  he  was  by  law  entitled,  and  which 
it  was  the  duty  of  defendant  to  give. '  And  further  on  in  the 
same  opinion,  referring  to  the  statute  requiring  the  whistle 
to  be  sounded  or  the  bell  rung  when  approaching  a  public 
road,  it  is  said:  'Its  observance  is  a  reasonable  requirement, 
and  for  its  nonobservance  railroad  companies  should  be  held 
to  a  strict  accountability.  Where  it  is  not  observed,  and  in- 
jury results,  in  an  action  to  recover  damages  therefor  a  clear 
case  of  contributory  negligence  must  be  established  before 
the  courts,  as  a  matter  of  law,  exempt  them  from  liability  on 
that  ground. '  But  the  decision  in  that  case  is  not  to  be  inter- 
preted to  mean  that  one  may  so  implicitly  rely  on  the  perform- 
ance of  its  duty  by  the  railroad  company  as  to  neglect  his 
own  duty  under  the  circumstances.  The  rule  is  well  stated 
in  Weller  v.  Railway  Co.,  120  Mo.  635,  loc.  cit.  652,  23  S.  W. 
1065,  25  S.  W.  532,  by  Macfarlane,  J.:  'Railroad  tracks  are 
places  of  danger,  though  trains  are  run  under  the  most  careful 
observance  of  the  strictest  regulation ;  and  the  duty  rests  upon 
a  traveler,  on  approaching  a  track,  to  use  reasonable  care  to 
ascertain  if  there  be  danger.     If  he  use  such  reasonable  pre- 
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caution  for  his  own  safety  as  the  law  or  common  prudence  en- 
joins, he  has  the  right,  in  the  absence  of  information  to  the 
contrary,  in  determining  whether  the  way  is  open  and  safe,  to 
rely  upon  the  presumption  that  the  corporation  will  perform  its 
duty  and  observe  the  precautions  imposed  upon  it. ' 

"But  we  have  already  referred  to  and  quoted  from  enough 
cases  to  show  what  the  law  of  this  state  is  on  this  subject. 
There  was  ample  evidence  to  support  a  finding  by  the  jury  that 
the  plaintiff  approached  this  crossing  with  reasonable  care,  all 
the  conditions  considered.  There  is  nothing  in  the  evidence 
to  suggest  that  he  was  either  unmindful  or  heedless  of  the 
danger.  His  own  testimony,  and  that  of  the  man  who  was 
driving  the  wagon  that  followed  his,  is  unequivocally  to  the 
effect  that  he  stopped,  listened,  and  consulted  his  watch  with 
reference  to  the  schedule  time  of  that  train.  Finding  that  it 
was  three  or  four  minutes  past  train  time,  and  hearing  no 
bell  or  whistle,  he  thought  the  train  had  passed,  but  still  drove 
slowly  on,  listening  and  looking  as  best  he  could.  Under 
those  circumstances,  as  held  in  the  case  last  cited,  he  had  a 
right  to  rely  on  the  defendant's  observing  the  law,  and  it  was 
not  negligence  for  him  to  do  so.  But  even  conceding  that  a 
fair  mind  might  conclude  that  he  had  not  used  ordinary  care, 
as  tested  by  common  experience,  yet  it  would  be  impossible 
to  say  that  other  fair  minds  might  not  reach  a  different  con- 
clusion ;  and,  that  being  the  case,  it  is  a  question  for  the  jury. 
As  to  the  charge  that  the  verdict  is  the  result  of  prejudice  or 
passion,  we  see  nothing  in  the  evidence  to  support  it. 

"The  case  is  presented  in  the  brief  of  the  appellant's  learned 
counsel  under  the  one  general  proposition  that  the  court  erred 
in  refusing  to  instruct  the  jury  at  the  close  of  all  the  evidence 
that  the  plaintiff  was  not  entitled  to  recover.  The  several 
points  discussed  in  the  brief  are  subdivisions  of  that  proposi- 
tion, and  have  been  considered  by  us  under  that  head.  The 
appellant  has  nothing  to  complain  of  in  the  instruction,  nor  in 
other  rulings  of  the  trial  court.  There  is  no  error  in  the  rec- 
ord, and  the  judgment  of  the  circuit  court  is  affirmed. 

"BRACE,  P.  J.,  and  ROBINSON,  J.,  concur.  MAR- 
SHALL, J.,  dissents." 

Nickerson  v.  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Barnstable,  March  /,  rgoi.) 

[59  N.  E.  Rep.  636.] 

Crossings — Personal  Injuries  —  Necessity  of  Notice  —  Statute.* — 
Where  plaintiff  was  injured  at  a  railroad  crossing-  on  a  public  highway 
by  a  defect  in  a  planking  between  the  railroad  tracks,  he  cannot  re- 
cover therefor  from  the  railroad,  not  having  given  the  notice  within  30 
days  thereafter,  prescribed  by  Pub.  St.  c.  52,  §§  18, 19. 

Same — Highways — Discontinuance. — Where  a  highway   which    was 

*See  generally,  Engstrotn  z>.  City  of  Minneapolis,  3  Mun.  Corp.  Cas. 
34,  and  foot-note. 
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crossed  by  a  railroad  was  widened  and  straightened  up  to  the  railroad 
on  either  side,  but  the  way  in  that  part  which  crossed  the  location  of  the 
railroad  was  not  changed,  the  previously  existing  public  way  across  the 
tracks  was  not  discontinued. 

Same — Same — Evidence— Public  Records. — In  an  action  against  a 
railroad  for  injuries  received  by  reason  of  a  defect  in  a  highway  cross- 
ing, it  was  proper  to  admit  in  evidence,  as  tending  to  show  a  public 
way,  the  public  records  of  the  county  commissioners  dealing  with  it  as 
a  highway,  under  the  jurisdiction  given  them  by  Pub.  St.  c.  112,  §  123, 
providing  that  the  county  commissioners  may  adjudge  that  public 
necessity  requires  a  railroad  highway  crossing  at  the  same  level,  and 
decree  its  construction. 

Exceptions  from  superior  court.  Barnstable  county;  James 
B.  Richardson,  Judge. 

Action  for  injuries  by  George  W.  Nickerson  against  the 
New  York,  New  Haven  &  Hartford  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  brings  exceptions. 
Sustained. 

Hiram  P.  Harriman,  for  plaintiff. 
Thomas  C.  Day,  for  defendant. 

KNOWLTON,  J.  The  bill  of  exceptions  is  not  free  from 
obscurity  in  regard  to  the  questions  which  were  submitted  to 
the  jury  and  the  instructions  which  were  given.  The  only 
exception  taken  was  to  the  refusal  to  direct  a  verdict  for  the 
defendant.  It  is  said  that  the  judge  gave  instructions  not  ex- 
cepted to  in  regard  to  the  various  questions  in  the  case.  It  is 
agreed  that  no  notice  was  given  of  the  time,  place,  and  cause 
of  the  accident,  as  required  by  Pub.  St.  c.  52,  §§  18,  19,  when 
an  accident  happens  through  a  defect  or  want  of  repair  in  a 
highway  or  town  way.  By  Pub.  St.  c.  112,  §  124,  a  railroad 
corporation  is  bound  to  keep  such  a  way  in  repair  at  the  cross- 
ing, when  its  railroad  is  crossed  by  it  on  a  level  therewith. 
If,  therefore,  the  crossing  where  the  accident  happened  was 
in  a  public  highway  or  town  way,  the  plaintiff  cannot  recover, 
because  he  failed  to  give  the  notice  required  bv  the  statute. 
The  evidence  seems  to  show  beyond  all  reasonable  doubt  that 
there  was  a  public  way  or  town  way  at  this  point,  unless  it 
was  discontinued  by  the  town  on  the  report  of  the  selectmen 
in  1874.  Both  parties,  in  their  arguments  before  us,  assume 
that  there  was  such  a  way  there.  As  we  understand  the  bill 
of  exceptions,  there  was  no  dispute  that  the  accident  happened 
within  the  limits  of  the  way,  unless  the  way  within  the  loca- 
tion of  the  railroad  had  been  discontinued.  With  this  inter- 
pretation of  the  bill  of  exceptions,  the  only  question  before  us 
is  whether  the  judge  should  have  ruled,  as  a  matter  of  law, 
that  the  public  way  within  the  location  of  the  railroad  was  not 
discontinued  by  the  action  of  the  town  in  widening  and 
straightening  the  road,  or  whether  he  might  rule  that  it  was  dis- 
continued, or  leave  the  jury  to  find  that  there  was  such  a  dis- 
continuance. We  think  that  the  true  construction  of  the 
record  of  widening  and  straightening  is  that  the  road  was 
altered  so  as  to  conform  to  the  new  line  from  the  corner  of 
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the  front  yard  of  Joel  SparroW  to  the  west  line  of  the  railroad, 
and  then  from  the  east  line  of  the  railroad  to  the  line  of  the 
town  of  Eastham,  and  that  so  much  of  the  way  was  discon- 
tinued as  lay  outside  of  the  prescribed  lines,  between  the 
termini  on  the  westerly  side  of  the  railroad  and  between  the 
termini  on  the  easterly  side  of  the  railroad,  and  that  the  way 
within  the  location  of  the  railroad  was  not  affected  by  the 
change  on  each  side  of  the  tracks.  For  some  reason, — oerhaps 
because  of  a  real  or  supposed  want  of  jurisdiction, — the  town 
authorities  did  not  undertake  to  change  the  way  in  that  part 
which  crosses  the  location  of  the  railroad.  See  Pub.  St.  c. 
112,  §  125;  St.  1874,  c.  372,  §  92;  Gen.  St.  c.  63,  §§  57-59; 
Com.  v.  Inhabitants  of  Haverhill,  7  Allen.  523.  It  would 
require  very  plain  language  to  indicate  an  intention  by  the 
town  authorities  to  widen  or  alter  a  public  way  to  and  from  a 
railroad  crossing  on  each  side  of  it,  and  at  the  same  time  to 
discontinue  the  way  across  the  railroad,  so  as  to  leave  no 
right  in  the  public  to  cross  the  tracks  and  to  pass  along  the 
road  beyond.  It  seems  to  us  plain  that  this  was  not  the  inten- 
tion of  the  selectmen  of  Orleans  or  of  the  inhabitants  of  the 
town  in  making  this  change.  It  follows  that  the  previously 
existing  public  way  across  the  tracks  was  not  discontinued,  but 
remained  unchanged;  and  the  plaintiff,  meeting  with  an  acci- 
dent on  account  of  the  improper  construction  or  want  of 
repair  of  the  crossing,  should  have  given  a  notice  to  the  defend- 
ant, under  Pub.  St.  c.  52,  §§  18,  iq. 

The  public  records  of  the  county  commissioners  dealing 
with  this  way  as  a  highway  or  town  way.  under  the  jurisdiction 
given  them  by  the  statute,  were  rightly  admitted  in  evidence, 
as  tending  to  show  that  this  way  a  public  way  before  the  au- 
thorities of  Orleans  widened  and  straightened  it.  Pub.  St.  c. 
112,  §  123;  St.  1874,  c.  372,  §  90;  St.  1865,  c.  239,  §  1.  Ex- 
ceptions sustained. 

Griffin  v.  Brunswick  &  W.  R.  Co. 

(Supreme  Court  of  Georgia*  May  *$,  190/.) 
[38  S.  E.  Rep.  968.] 

Nonsuit— Negligence — Railroads.* — This  being  an  action  against  a 
railroad  company  for  the  homicide  of  one  who  was  not  its  employee, 
and  the  evidence  for  the  plaintiff  showing  that  the  defendant,  by  the 
running  of  a  locomotive,  car,  or  train,  caused  the  death,  and  not  being 
such  as  to  require  a  finding  that  the  deceased  might  by  using  ordinary 
care  have  avoided  the  collision  by  which  he  was  killed,  or  that  the  pre- 
sumption of  negligence  raised  by  law  against  the  company  was  rebutted, 
the  court  erred  in  granting  a  nonsuit.  See  Sims  v.  Railroad  Co.,  35  S. 
E.  696,  111  Ga.  820,  and  cases  cited. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Ware  county;  Jos.  W.  Bennet, 
Judge.  

•See  Heckle  v.  Southern  Pac.  Co.  (Cal.),  15  Am.  &  Eng.  R.  Cas.,  N. 
S.,  584,  and  note,  589. 
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Action  by  W.  G.  Griffin,  by  next  friend,  against  the  Bruns- 
wick &  Western  Railroad  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Reversed. 

L.  A.  Wilson,  John   C.   McDonald,   and  Atkinson  &  Dun- 
woody,  for  plaintiff  in  error. 
Goodyear  &   Kay  and  S.  W.   Hitch,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 


Southern  Ry.  Co.  in  Kentucky  v.  Evans'  Adm'r. 

( Court  of  Appeals  of  Kentucky \  June  5, 1901. ) 
[63  S.  W.  Rep.  445.] 

Action  for  Causing  Death — Damages — Evidence  as  to  Family  of  De- 
ceased.*—In  an  action  by  an  administrator  to  recover  damages  for  the 
death  of  his  intestate,  it  was  error  to  permit  plaintiff  to  prove  that  his 
intestate  left  a  wife  and  several  children,  and  that  the  income  of  the 
wife  was  not  sufficient  to  support  her  ;  and  this  error  was  not  cured  by 
an  instruction  telling  the  jury  that  by  "compensatory  damages"  is 
meant  such  a  sum  in  damages  as  will  reasonably  compensate  "plaintiff" 
for  the  loss  sustained  by  the  death  of  his  intestate,  and  that  in  fixing  the 
amount,  if  any,  the  jury  should  take  into  consideration  alone  the  power 
of  decedent  to  earn  money,  and  the  probable  duration  of  his  life. 

Same — Measure  of  Damages,  f — It  seems  that  such  an  instruction  is 
not  as  clear  as  it  should  be  as  to  the  criterion  of  recovery  ;  the  true 
criterion  of  recovery  being  the  damage  to  the  estate  of  decedent  by  the 
destruction  of  his  power  to  earn  money,  in  arriving  at  which  the  jury 
may  take  into  consideration  the  earning  capacity  of  decedent,  coupled 
with  the  probable  duration  of  his  life. 

Same— Same. — While  the  jury  may  take  into  consideration  the  nec- 
essary or  probable  personal  expenses  of  decedent,  the  failure  to  so 
instruct  the  jury  is  not  error. 

Appeal  from  circuit  court,  Woodford  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  J.  O.  Evans  against  the 
Southern  Railway  Company  in  Kentucky  to  recover  damages 
tor  the  death  of  plaintiff's  intestate.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed. 

D.  L.  Thornton  and  Humphrey  &  Davie,  for  appellant. 
Robert  Harding  and  Davis  &  McLeod,  for  appellee. 

GUFFY,  J.  The  appellee  obtained  a  judgment  in  the  court 
below  against  appellant  for  the  sum  of  $10,000  damages  for 
the  killing  of  the  intestate,  J.  O.  Evans;  and,  appellant's  mo- 
tion for  a  new  trial  having  been  overruled,  it  prosecutes  this 
appeal. 

The  intestate  was  struck  at  a  crossing  near  Versailles.  A 
vast  amount  of  testimony  was  introduced  at  the  trial  in  regard 
to  the  circumstances  of  the  killing,  and  from  which  it  is  evi- 

•See  notey  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  866. 

fSee  8  Am.  &  Eng.  Enc.  Law  (2d  Ed. )  908  et  seq. ;  15  Cent.  Dig. ,  Col. 
2664  et  seq. 
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dent  that  the  deceased  was  riding:  with  one  Mr.  Graddy  in  his 
buggy,  intending  to  go  to  a  farm  with  Mr.  Graddy  to  see  about 
purchasing  some  mules  or  stock  of  some  kind,  and  was  struck 
by  appellant's  train.  The  evidence  also  tends  to  show  that 
deceased  was  unacquainted  with  the  route,  and  perhaps  had 
never  been  at  the  crossing  before.  The  contention  of  appel- 
lant is  that  decedent  was  guilty  of  contributory  negligence,  in 
not  looking  and  discovering  the  approach  of  the  train,  which,  it 
is  claimed, he  could  easily  have  ascertained  if  he  had  looked,  and 
that  the  engine -whistle  was  blown  and  the  bell  rung  as  required 
by  law.  The  contention  of  appellee  is  that  appellant  failed 
to  either  blow  the  whistle  or  ring  the  bell,  and  that  it  could, 
with  ordinary  care,  have  discovered  the  peril  of  the  decedent 
in  time  to  have  avoided  the  injury,  and  failed  to  do  so.  There 
is  some  conflict  of  testimony  as  to  whether  or  not  appellant 
gave  the  statutory  warning,  and,  that  being  true,  it  follows 
that  the  court  did  not  err  in  refusing  the  peremptory  instruc- 
tion asked  for  by  appellant. 

Appellant  also  contends  that  the  court  erred  in  permitting 
the  plaintiff  to  prove  that  decedent  left  a  wife  and  four  chil- 
dren, the  ages  ranging  from  about  16  or  17  to  4  or  5;  also  that 
the  income  of  the  wife  was  not  sufficient  to  support  her,  and 
that  she  was  having  to  use  the  principal  right  along.  It  is 
evident  that  this  testimony  ought  not  to  have  been  pemitted, 
as  has  been  repeatedly  decided  by  this  court.  It  is,  however, 
contended  for  appellee  that  the  testimony  complained  of  did 
not  prejudice  the  appellant,  for  the  reason  that  the  court,  in 
effect,  excluded  it  from  the  consideration  of  the  jury  as  to  the 
question  of  damages ;  and  we  are  referred  to  instruction  No. 
2,  as,  in  effect,  telling  the  jury  that  they  should  not  consider 
the  question  as  to  the  family  of  decedent.  Said  instruction 
reads  as  follows:  "By  'compensatory  damages'  is  meant  such 
a  sum  in  damages  as  well  reasonably  compensate  plaintiff  for 
the  loss  sustained  by  the  death  of  said  J.  O.  Evans,  not  ex- 
ceeding $30,000;  and  in  fixing  the  amount,  if  any,  the  jury 
should  take  into  consideration  alone  the  power  of  decedent  to 
earn  money,  and  the  probable  duration  of  his  life."  It  is  the 
contention  of  appellant  that  this  instruction  is  of  itself  preju- 
dicial and  erroneous.  It  may  be  that  the  court  intended  by 
the  instruction  to  prevent  the  jury  from  taking  into  considera- 
tion the  fact  of  decedent  having  left  a  family,  but  we  are  not 
inclined  to  think  that  such  was  the  necessary  result.  It  is 
probable  that  the  facts  allowed  to  be  proven  in  regard  to  the 
family  of  decedent  would  have  some  effect  upon  the  jury,  even 
if  they  sought  to  free  themselves  from  it.  It  has  often  been 
decided  by  this  court  that  the  criterion  of  recovery  is  the  dam- 
age to  the  estate  of  the  decedent  by  the  destruction  of  his 
power  to  earn  money,  and  that  the  jury  might,  in  arriving  at 
that  amount,  take  into  consideration  his  earning  capacity, 
coupled  with  the  probable  duration  of  his  life.  It  seems  to 
us  that  the  instruction  in  question  is  not  as  clear  as  it  ought 
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to  be  as  to  the  criterion  of  recovery.  Appellant's  contention 
is,  further,  that  the  instruction  precluded  the  jury  from  taking 
into  consideration  the  necessary  or  probable  cost  of  the  per- 
sonal expense  of  the  decedent.  This  court  has  held  that  a 
jury  might,  if  they  see  proper,  take  such  things  into  considera- 
tion, but  it  has  never  held  that  they  ought  to  be  instructed  to 
consider  such  personal  expense.  After  a  careful  consideration 
of  all  of  the  testimonv  and  the  instructions,  we  are  of  the 
opinion  that  the  erroneous  testimony  admitted  and  the  seem- 
ing error  in  instruction  No.  2  were  probably  prejudicial  to  the 
substantial  rights  of  the  appellant.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded  for  a  new  trial  upon  princi- 
ples consistent  herewith. 

Kolb  v.  Union  R.  Co. 

(Supreme  Court  of  Rhode  Island,  June  3,  /go /.) 

Death  by  Wrongful  Act — Widow— Evidence — Subsequent  Unchaste 
Acts.* — Where  the  widow  of  deceased  sued  for  his  death  two  years  there- 
after as  administratrix  for  the  benefit  of  herself  and  her  minor  children, 
it  was  error  to  compel  her  to  testify  that  she  had  given  birth  to  an  illegit- 
imate child  21  months  after  her  husband's  death. 

Action  by  Catherine  Kolb,  as  administratrix,  against  the 
Union  Railroad  Company.  Judgment  for  defendant,  and 
plaintiff  petitions  for  new  trial.     Granted. 

John  W.  Hogan  and  George  R.  Macleod,  for  plaintiff. 
David  S.  Baker,  for  defendant. 

TILLINGHAST,  J.  One  of  the  grounds  relied  on  by  the 
plaintiff  in  her  petition  for  a  new  trial  in  this  case  is  that  the 
justice  presiding  at  the  jury  trial  thereof  erred  in  the  admis- 
sion of  certain  testimony.  The  action  was  brought  by  the 
plaintiff,  who  is  the  widow  of  Gottlieb  Kolb,  for  the  benefit 
of  herself  and  her  three  minor  children  by  said  Gottlieb  living 
at  the  time  of  his  decease,  and  all  of  whom  were  living  when 
this  action  was  begun,  which  was  nearly  two  years  after  his 
decease.  The  declaration  alleges  that  the  action  was  brought 
for  the  benefit  of  the  plaintiff  administratrix,  as  widow  of  the 
deceased,  and  also  for  the  benefit  of  John  Kolb,  George  Kolb 
and  Julia  Kolb,  all  surviving  minor  children  of  said  Gottlieb 
Kolb,  deceased,  living  at  the  time  of  his  decease,  and  now 
still  surviving.  At  the  trial  of  the  case  the  plaintiff  was  called 
as  a  witness  for  the  purpose,  among  other  things,  of  proving 
her  marriage,  her  qualification  as  administratrix,  and  who,  as 
beneficiaries  in  this  action  under  the  statute,  were  entitled  to 
the  damages,  if  anv,  which  should  be  recovered  for  the  death 
of  her  husband.  Upon  her  examination  in  chief,  she  was 
asked  about  the  members  of  her  family  at  the  date  of  her  hus- 
band's death.   January  3,   1894,   and  also  at  the  date  of  the 

♦See  generally,  3  Rap.  &  Mack's  Dig.  MAet  seq. ;  11  Am.  &Eng.  Enc. 
Law  (2d  Ed.)  517  et  seq. 
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commencement  of  this  action,  December  30,  1895,  which  was 
nearly  two  years  after  his  decease.  The  questions  asked,  in 
so  far  as  they  are  pertinent  to  the  present  inquiry,  were  these: 
"Q.  At  the  time  of  your  husband's  death,  and  at  the  time  you 
began  this  suit,  how  manv  children  had  you  by  Gottlieb  Kolb? 
A.  Three  children.  Q.  That  are  living?  A.  Yes,  sir.  Q. 
How  many  children  did  you  have  by  Gottlieb  Kolb?  A. 
Three."  Then  follows  testimony  giving  the  names  of  these 
children  as  set  forth  in  the  declaration,  and  the  age  of  each. 
"Q.  Did  you  ever  have  any  other  children  by  Gottlieb 
Kolb?  A.  No,  sir."  In  cross-examination,  counsel  for  de- 
fendant was  permitted,  against  the  objection  of  the  plaintiff, 
and  after  some  discussion  as  to  the  evident  purpose  of  the 
inquiry,  to  ask  the  following  question:  "Q.  You  have  more 
than  three,  haven't  vou?"  The  court  ruled  that  it  would  be 
proper  for  the  defendant  to  show  what  children  the  deceased 
left.  and.  as  affecting  the  plaintiff's  character  for  truth  and 
veracity,  to  show  that  there  had  been  improper  conduct  on 
her  part  since  her  husband's  death.  The  ground  of  objection 
on  the  oart  of  plaintiff  was  that  the  evidence  was  immaterial 
and  irrelevant,  and  was  specially  obnoxious  to  the  objection 
that  it  was  an  attempt  to  impeach  the  plaintiff's  character  for 
chastity  without  first  showing  a  conviction  of  the  offense  in- 
volved in  her  misconduct.  Notwithstanding  the  plaintiff's 
objection,  however,  she  was  compelled  to  admit  that  she  gave 
birth  to  an  illegitimate  child  October  20.  1895,  more  than  21 
months  after  her  husband's  death.  The  admission  of  this  evi- 
dence was  duly  excepted  to  by  the  plaintiff,  and  the  question 
presented,  therefore,  is  whether  the  court  erred  in  admitting 
it.  We  think  this  question  must  be  answered  in  the  affirma- 
tive. Whether  or  not  the  plaintiff  had  given  birth  to  a  bas- 
tard child  was  entirely  irrelevant  to  any  issue  involved  in  the 
case  on  trial.  Nor  do  we  understand  it  to  be  seriously  con- 
tended by  defendant  that  it  was.  But  it  is  vigorously  con- 
tended that  it  was  competent  for  the  defendant  to  prove  the 
unchastity  of  the  plaintiff  for  the  purpose  of  affecting  her  cred- 
ibility as  a  witness  in  the  case. 

The  broad  claim  advanced  by  counsel  for  defendant  in  sup- 
port of  the  ruling  complained  of  is  that  a  witness  may  be  in- 
terrogated upon  cross-examination  in  regard  to  any  vicious  or 
criminal  act  of  his  life,  and  may  be  compelled  to  answer  un- 
less he  claims  his  constitutional  privilege.  We  think  this 
position  is  clearly  untenable,  and  that,  while  it  finds  support 
in  some  of  the  cases  relied  on  by  the  defendant,  the  contrary 
view  is  overwhelmingly  sustained  by  the  authorities.  We 
agree  that  specific  acts  of  misconduct  committed  by  a  party  to 
the  suit  may  be  shown  in  that  class  of  cases  where  the  act  has 
some  relation  to,  or  some  bearing  upon,  the  issue  involved  in 
the  case,  and  also  that  the  general  reputation  of  the  partv  as 
to  the  particular  trait  of  character  involved  may  also  be 
shown.     Thus,  in  Mitchell  v.  Work,  13  R.  I.  645,   which  was 
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an  action  to  recover  damages  laid  at  $5,000,  for  an  indecent 
assault,  it  was  held  that  testimony  showing  the  plaintiff  to 
have  been  unchaste  in  her  relations  with  men,  and  also  testi- 
mony that  her  reputation  for  chastity  was  bad,  were  properly 
admitted.  The  plaintiff  in  that  case  was  suing  for  something 
more  than  compensation  for  bodily  injuries.  Indeed,  the  grav- 
amen of  the  assault  consisted,  according  to  her  testimony,  in 
the  insult,  the  personal  indignity,  and  in  the  mental  suffering 
and  sense  of  shame  and  wrong  consequent  upon  it.  It  was 
therefore  clearly  pertinent  for  the  defendant  to  show  that  she 
was  a  vulgar,  licentious,  and  unchaste  woman,  and  hence  that 
the  damages  to  which  she  would  be  entitled,  if  any,  would  be 
much  less  than  if  she  had  been  upright  and  chaste  in  her  char- 
acter. But  no  such  question  is  presented  in  the  case  at  bar. 
Here  the  plaintiff  is  suing  for  damages  sustained  by  the  death 
of  her  husband  through  the  alleged  negligence  of  the  defend- 
ant. And  the  fact  that  she  has  given  birth  to  an  illegitimate 
child  since  the  death  of  her  husband  in  no  way  whatever  affects 
the  question  of  damages  involved  in  the  case ;  nor,  indeed, 
does  it  affect  any  other  question  involved  therein.  Nor  can 
said  fact  be  properly  shown  for  the  purpose  of  affecting  the 
plaintiff's  credibility  for  truth  and  veracity.  The  credit  of  a 
witness  can  be  directly  impeached  only  by  showing  that  his 
general  reputation  for  truth  and  veracity  is  bad.  "Certainly, 
it  is  a  fixed  and  established  rule  of  evidence, ' '  as  said  by  the 
court  in  Holbrook  v.  Dow,  12  Gray,  358,  "that  it  is  not  com- 
petent, for  the  purpose  of  creating  a  distrust  of  his  integrity, 
and  of  thus  disparaging  his  testimony,  to  prove  particular  acts 
of  alleged  misbehavior  and  dishonesty  in  relation  to  matters 
foreign  to  all  the  questions  which  are  involved  in  the  trial. 
'This  point,'  says  Mr.  Greenleaf,  'has  heretofore  been  much 
the  subject  of  discussion,  but  it  must  now  be  considered  as 
settled  and  at  rest.'  1  Greenl.  Ev."  In  the  latest  edition  of 
1  Greenl.  Ev.  §  461a,  the  rule,  as  laid  down  bv  the  present 
editor,  relating  to  the  impeachment  of  a  witness,  is  stated  as 
follows:  "The  fundamental  trait  desirable  in  a  witness  is  the 
disposition  to  tell  truth,  and  hence  the  trait  of  character  that 
should  naturally  be  shown  in  impeaching  him  is  his  bad  char- 
acter for  veracity.  But  there  has  always  been  more  or  less  sup- 
port for  the  use  of  bad  general  character,  i.  e.  the  man  as  a 
whole,  not  specifically  the  trait  of  veracity,  as  necessarily  in- 
volving an  impairment  of  veracity.  This  was  the  original 
English  doctrine,  but  it  was  replaced  in  the  early  1800's  by  the 
first-mentioned  principle,  with  the  exception  that  the  witness 
was  allowed  to  base  his  statement  as  to  the  other's  veracity 
upon  his  knowledge  of  the  other's  general  character.  In  this 
country,  the  better  doctrine,  that  the  trait  of  veracitv  only 
could  be  considered,  was  early  introduced,  and  this  is  the  rule 
in   the  great  majority  of  jurisdictions." 

In  29  Am.  &  Eng.  Enc.  Law,  pp.  804-806,  the  rule  as  to  the 
admissibility  of  particular  acts  of  misconduct,  and  also  as  to 
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particular  traits  of  character,  is  well  stated  in  the  following: 
language :  *  *  Whether  the  inquiry  into  the  character  of  the  wit- 
ness be  confined  to  his  reputation  for  truth  and  veracity,  or  ex- 
tend to  his  general  moral  character,  the  rule  is  uniform  that 
evidence  of  specific  crimes  or  of  particular  acts  of  misconduct 
on  his  part  is  not  admissible  for  the  purpose  of  impeaching: 
his  credit.  The  impeaching  evidence  must  be  confined  to  the 
general  reputation  of  the  witness.  It  is  also  a  general  rule 
that  peculiar  traits  of  character,  aside  from  that  of  habitual 
lying,  shall  not  be  made  the  subject  of  inquiry  for  the  purpose 
of  impeaching  a  witness.  Thus,  a  witness  may  not  be  im- 
peached by  evidence  that  he  is  in  the  habit  of  associating 
with  lewd  and  unchaste  women ;  neither  is  it  permissible,  as  a 
rule,  to  impeach  a  female  witness  by  attacking  her  reputation 
for  chastity,  even  where  it  is  proposed  to  prove  that  she  is  a 
common  prostitute."  The  author  adds,  however,  that  "in  a 
few  cases  the  wholesome  restraints  of  this  rule  have  been  dis- 
regarded. ' '  The  cases  cited  which  are  to  this  effect  are  from 
Missouri,  Georgia,  and  Kentucky.  The  general  doctrine  above 
announced  is  sustained  by  Whart.  Ev.  (3d  Ed.  §  541);  Rap. 
Wit.  §  197;  Thomp.  Trials,  §§  524,  525;  and  is  also  in  accord 
with  the  great  majority  of  decisions  throughout  the  country. 
As  specially  pertinent  to  the  particular  question  here  involved, 
we  cite  the  cases  of  Com.  v.  Churchhill,  11  Mete.  538;  State 
v.  Smith,  7  Vt.  141;  Spears  v.  Forrest,  15  Vt.  437;  Gilchrist 
v.  McKee,  4  Watts,  380;  State  v.  Carson,  66  Me.  116;  Ruds- 
dill  v.  Slingerland,  18  Minn.  380  (Gil.  342);  Atwood  v.  Imo- 
son,  20  N.  J.  Eq.  157;  Bucklin  v.  State,  20  Ohio,  18; 
Muetze  v.  Tuteur,  77  Wis.  243,  46  N.  W.  123,  9  L.  R.  A.  86,  20 
Am.  St.  Rep.  115;  Dimick  v.  Downs,  82  111.  570;  Moore  v. 
Moore,  73  Tex.  382,  1 1  S.  W.  396. 

That  a  trial  court  may  properly  exercise  a  large  discretion 
in  permitting  matters  which  are  not  strictly  relevant  to  the 
issue  involved  in  the  trial  to  be  brought  out  in  the  cross-exam- 
ination of  witnesses  there  can  be  no  doubt.  It  is  through 
cross-examination  that  the  whole  truth  is  generally  brought 
out,  and  that  the  motives  of  the  witness  in  testifying  are  made 
apparent.  The  power  of  cross-examination  has  been  justly 
said  to  be  one  of  the  principal,  as  it  certainly  is  one  of  the 
most  efficacious,  tests  which  the  law  has  devised  for  the  dis- 
covery of  truth.  1  Greenl.  Ev.  (16th  Ed.)  §  446.  If  the  wit- 
ness is  biased  or  prejudiced  in  favor  of  the  party  calling  him, 
that  may  be  made  to  appear  in  cross-examination.  If  he  has 
previously  made  statements  contrary  to  those  made  upon  the 
witness  stand,  this  fact  may  be  brought  out  in  the  same  wav. 
His  relation  to  the  case,  if  any;  his  interest  in  the  result;  his 
relationship  to  the  parties  or  to  either  of  them ;  how  he  came 
to  be  a  witness;  his  intelligence;  means  of  knowledge;  his 
business ;  place  of  residence ;  the  accuracy  of  his  memory ; 
and  many  other  things,  which  need  not  be  enumerated, — may 
be  thus  brought  out  for  the  purpose  of  enabling  the  jury  to 


Am  &  Eng  DAMAGES  815 

RCas 

Stabler  v.  Philadelphia  &  R.  Ry.  Co 

rightly  estimate  and  weigh  his  testimony.  But  that  the  past 
life  of  a  witness  may  be  ransacked,  and  his  misdeeds  paraded 
before  the  jury,  for  the  purpose  of  disgracing  and  degrading 
him  in  their  eyes,  is  so  obnoxious  to  our  sense  of  what  is  justly 
due  to  a  person  on  the  witness  stand  that  we  cannot  consent 
thereto.  If  unrestricted  liberty  were  allowed  in  this  respect, 
no  witness,  however  modest  or  however  venerable,  could  be 
sworn  without  being  reauired,  if  it  should  please  the  oppos- 
ing counsel,  to  submit  to  an  investigation  into  his  or  her  past 
history,  however  offensive  and  humiliating  this  might  be,  and 
notwithstanding  the  fact  that  the  particular  acts  of  misconduct 
which  might  thus  be  brought  out  were  long  ago  atoned  for 
and  generally  forgotten.  Such  inquisitions  the  great  majority 
of  the  courts  refuse  to  permit,  and  we  think  rightly  so  refuse. 

The  previous  rulings  of  this  court,  so  far  as  we  are  aware, 
have  always  been  in  harmony  with  the  position  which  we 
have  thus  taken.  An  examination  of  the  numerous  cases 
cited  in  the  well-prepared  briefs  of  the  respective  counsel  in 
this  case  conclusively  shows  that  the  authorities  are  hope- 
lessly divided  on  the  question  at  issue,  and  hence  it  would 
serve  no  useful  purpose  to  further  discuss  their  relative  merits. 
We  therefore  content  ourselves  by  adopting  that  view  which 
most  strongly  commends  itself  to  our  judgment,  and  which, 
as  already  said,  is  supported  by  the  great  preponderance  of 
authority. 

As  the  admission  of  the  irrelevant  and  improper  testimony 
referred  to  was  of  such  a  character  as  to  be  very  likely  to  prej- 
udice the  jury  against  the  plaintiff, — indeed,  in  view  of  the  rec- 
ord in  the  case,  it  is  not  too  much  to  say  that  it  probably  had 
this  effect, — and  as  it  is  not  clear  from  the  evidence  that  the 
defendant  was  entitled  to  a  verdict  in  any  event,  a  new  trial 
must  be  granted.  Graham  v.  Coupe,  9  R.  I.  d?8 ;  King  v. 
Colvin,  11  R.  I.  582;  Toureee  v.  Rose,  iq  R.  I.  432,  37  Atl. 
9.  We  express  no  opinion  as  to  the  merits  of  the  petition,  in 
so  far  as  it  is  based  on  the  ground  that  the  verdict  is  against 
the  evidence.  Petition  for  new  trial  granted,  and  case  re- 
mitted to  the  common  pleas  division. 


Stahi.br  etal.  v.  Philadelphia  &  R.  Ry.  Co. 

{Supreme  Court  0/  Pennsylvania ,  May  27 \  /go/.) 

[49  Atl.  Rep.  273.] 

Death  of  Parent— Damages.*— The  right  of  adult  children  to  recover 
damages  for  the  negligent  killing  of  their  father,  who  made  them  a 
yearly  allowance,  is  not  affected  by  the  fact  of  their  inheriting  his 
estate. 

Appeal  from  court  of  common  pleas,  Montgomery  county. 
Action  by  Eugene  A.  Stahler  and  others  against  the  Phila- 

*See generally,  15  Cent.  Dig.,  Col.  2678  et  seq, ;  extensive  note,  11  Am, 
&  Eng.  R.  Cas.,  N.  S.,  750  et  seq. 
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delphia  &  Reading:  Railway  Company  for  death  of  plaintiffs' 
father.  Judgment  for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  the  court  below,  refusing  a 
new  trial  (WEAND,  J.): 

"William  Stahler  was  killed  in  a  railroad  accident  on  de- 
fendant's road.  It  is  admitted  that  his  death  was  caused  by 
the  negligence  of  the  employees  of  the  defendant  company. 
The  deceased  resided  in  Norristown,  where  he  carried  on  a 
large  wholesale  and  retail  drug  business  and  an  agency  for  the 
sale  of  powder.  He  owned  real  estate  in  Norristown  and 
Bridgeport.  He  had  been  in  excellent  health,  and  at  the  time 
of  his  death  was  73  years  of  age.  He  left  surviving  him  no 
widow,  but  three  adult  sons,  who  are  the  plaintiffs  in  the 
suit,  and  who  ask  damages  for  the  loss  which  they  have  sus- 
tained by  reason  of  the  death  of  their  father. 

"The  case  was  tried  according  to  the  principles  laid  down 
in  Railroad  Co.  v.  Adams.  55  Pa.  499:  'The  rule  is  that,  if 
there  be  a  reasonable  expectation  of  pecuniary  advantage  from 
a  person  bearing  the  family  relation,  the  destruction  of  such  ex- 
pectation by  negligence,  occasioning  the  death  of  the  party  from 
whom  it  arose,  will  sustain  the  action;'  and  Schnatz  v.  Rail- 
road Co.,  160  Pa.  602,  28  Atl.  952:  'The  act  of  April  26,  1855 
(P.  L.  309),  relating  to  damages  for  accidental  death,  makes 
no  distinction  between  children  over  age  and  those  under ; 
between  those  married  or  single;  between  those  having  homes 
and  families  of  their  own  and  those  still  members  of  the  par- 
ents' household.  If  children,  although  not  living  with  their 
parents,  have  a  reasonable  expectation  of  pecuniary  advantage 
from  the  continued  life  of  the  parent,  they  are  entitled  to  re- 
cover damages  for  such  loss.'  The  plaintiffs'  testimony 
showed  conclusively  that  the  deceased  had  for  about  10  years 
contributed,  in  the  aggregate,  to  the  three  sons  about  $2, 500 
yearly,  and  the  jury  were  instructed,  in  the  exact  language  of 
the  decisions,  as  to  what  was  necessary  to  be  found  by  them 
in  order  to  entitle  plaintiffs  to  recover.  No  fault  is  found  with 
the  charge  of  the  court  or  the  amount  of  the  verdict,  if  plain- 
tiffs are  entitled  to  recover;  but  the  broad  ground  is  taken  that 
if  plaintiffs  were  benefited  by  their  father's  death,  by  inherit- 
ing his  estate,  they  can  have  suffered  no  loss,  and  that,  there- 
fore, evidence  should  have  been  admitted  on  part  of  defendant 
to  prove  what  the  sons  inherited  from  their  father's  estate, 
to  show  that  what  they  thus  received  after  death  exceeded 
that  received  before.  The  question  arose  on  offers  by  defend- 
ant to  show  the  appraisement  of  the  estate,  the  will  of  dece- 
dent, and  by  direct  Questions  to  each  plaintiff  of  what  he  had 
received  from  the  estate.  The  sole  object  of  the  testimony 
was  to  show  a  large  estate  left  by  the  deceased,  and  that  the 
present  worth  of  the  inheritance  exceeded  the  amounts  re- 
ceived in  the  lifetime  of  the  parent.  All  these  offers  were 
rejected,  as  were  also  points  submitted  raising  the  same  ques- 


Am  &  Eng  DAMAGES  817 

RCaa 

Stabler  v.  Philadelphia  &  R.  Ry.  Co 

tions.     As  there  was  no  testimony  allowed  to  sustain  the 
points,  they  were,  of  course,  refused. 

"It  is  claimed  by  defendant's  counsel,  who  have  so  ably  and 
earnestly  argued  this  question,  that  no  case  in  our  own  courts 
rules  the  point,  and  that  we  have  laid  down  a  new  and  danger- 
ous doctrine.  We  did  not  think  so  at  the  trial,  and  are  now 
still  of  opinion  that  we  are  sustained  by  reason,  common  sense, 
and  decisions  of  the  highest  court  of  the  state.  Conceding 
the  right  to  recover  if  a  loss  is  sustained,  how  do  we  ascertain 
what  is  a  loss,,  in  the  sense  contemplated  by  the  act?  A  son 
who  is  receiving  nothing  from  his  father  living  may  be  said  to 
be  benefited  pecuniarily  by  the  parent's  death,  but  we  have 
yet  to  learn  that  a  railroad  company,  by  negligently  causing 
death,  can  in  this  way  become  the  gratuitous  or  unsolicited 
benefactor  of  children  who  prefer  their  father  living;  and  it 
is  a  novel  proposition  that  a  yearlv  allowance,  with  a  certainty 
of  an  inheritance  of  an  estate  constantly  increasing  in  value 
by  the  parent's  prudence  and  financial  ability,  can  be  cut  off 
by  the  killing  of  the  parent,  and  the  children  be  told  that  it  is 
for  their  benefit.  If  this  is  the  law,  what  security  have  the 
wealthy  against  the  negligence  of  others?  All  inducements 
for  the  use  of  care  and  caution  as  to  such  are  removed.  The 
only  reason  why  a  verdict  in  pure  negligence  cases  can  be 
justified  is  as  an  inducement  appealing  to  self-interests  to  use 
care  and  caution,  but  these  are  taken  away  if  we  hold  that 
no  damages  can  be  recovered  by  the  children  of  wealthy  peo- 
ple because  they  get  the  estate  as  a  result  of  the  unlawful  act. 
As  the  jurv  were  told,  at  reouest  of  defendant,  that  nothing 
could  be  allowed  for  the  suffering  of  the  deceased  or  the  feel- 
ings of  the  surviving  members  of  his  family,  and  if  in  addition 
we  hold  that  nothing  can  be  recovered  for  the  reason  now 
urged,  the  defendant,  although  confessedly  guilty  of  negligence 
resulting  in  death,  suffers  no  loss  or  punishment  for  its  unlaw- 
ful act,  simply  because  of  the  financial  standing  of  the  de- 
ceased. If  this  is  law,  it  might  be  well  for  the  legislature  to 
provide  a  new  criminal  offense,  and  substitute  imprisonment 
for  damages,  and  thus  induce  the  same  degree  of  care  and  cau- 
tion in  the  transportation  of  the  rich  as  of  the  poor.  It  is  not, 
however,  absolutely  correct  to  say  that  the  mere  fact  of  com- 
ing into  the  inheritance  presently  is  a  benefit  peculiarly,  for 
non  constant  that  if  the  life  had  been  prolonged  but  a  week  or 
a  month  that  the  estate  would  not  have  been  larger. 

"The  true  question  is,  what  had  these  plaintiffs  the  right  to  ex- 
pect to  receive  from  the  parent  during  his  life?  and  for  the  loss  of 
this  they  are  to  be  compensated.  What  thev  got  after  his  death 
does  not  enter  into  the  case.  The  loss  spoken  of  is  the  taking 
awav  of  that  which  they  were  receiving,  and  would  have  re- 
ceived had  he  lived.  It  is  the  destruction  of  their  expectations  in 
this  regard  that  the  law  deals  with,  and  for  which  it  furnishes 
compensation.  To  sav,  'True  it  is  we  have  taken  from  you  his 
benefactions,    but  you  get  by   law,  not  from  us,  but  from  his 
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estate  which  we  thus  make  available  for  you,  something  bet* 
ter, '  is  to  substitute  the  heirs'  legal  right  under  the  law  for  the 
company's  liability. 

"We  think,  however,  that  the  question  was  squarely  decided 
in  Railroad  Co.  v.  Kirk,  90  Pa.  15,  where  it  was  endeavored 
to  be  shown  that  a  father  suing  for  the  death  of  his  adult  son 
had  been  benefited  by  reason  of  having  a  policy  of  insurance 
on  his  son's  life.  The  offer  was  rejected,  the  court  saying: 
'The  admission  of  this  testimony  would  have  been  a  violation 
of  what  is  understood  to  have  been  the  principles  of  construc- 
tion uniformly  applied  to  the  acts  of  185  5  and  1868.'  Counsel 
have  endeavored  to  draw  a  distinction  between  an  insurance 
and  an  inheritance,  but  we  can  see  no  difference  in  the  appli- 
cation of  the  principle.  The  language  of  Justice  Thompson 
in  Railroad  Co.  v.  Robinson,  44  Pa.  175,  is  directly  in  point. 
The  point  was  made  that  none  may  recover  in  a  joint  action 
but  such  as  are  injured  by  the  death.  'If  such  be  the  rule, 
we  should  have  the  indecent  spectacle  of  an  investigation 
whether  the  loss  of  a  parent  or  child  was  or  was  not  in  fact  an 
advantage  rather  than  a  loss ;  for  certainly,  if  none  be  allowed 
to  recover  but  such  as  are  able  to  show  a  pecuniary  loss,  the 
defendants  would,  with  great  apparent  reason  at  least,  be  en- 
titled to  claim  the  right  to  prove  the  contrary,  and  to  show 
peradventure  that  by  the  death  the  party  suing  may  have  suc- 
ceeded to  an  estate,  or,  on  the  other  hand,  had  been  relieved 
from  the  burden  of  maintenance.  In  case  of  the  death  of  aged 
persons  or  helpless  infants,  we  might  expect,  in  the  applica- 
tion of  such  a  rule,  to  have  the  point  discussed  whether  the 
death  was  an  actual  loss  or  gain.  The  law  does  not  open  the 
door  to  anything  so  shocking. '  This  is  what  defendant  is  at- 
tempting now  to  show,  that  the  death  of  the  father  was  a  gain 
to  the  sons,  in  direct  violation  of  the  cited  decisions.  To  the 
same  point  is  Railroad  Co.  v.  Keller,  67  Pa.  300,  where  Thomp- 
son, C.  J.,  said:  'But  there  is  another  aspect  of  it  which  will 
result  from  the  principle  insisted  upon,  viz.  that,  the  test  of 
the  right  to  recover  being  the  "pecuniary  damages  clearly 
proved  to  have  been  suffered,"  it  will  follow  that  all  those 
who,  from  youth,  old  age,  or  other  circumstances,  are  nonpro- 
ducers,  may  become  the  victims  of  negligence  without  any 
compensation*  to  survivors.  Nay,  more,  the  corollary  of  the 
postulate  would  prevent  compensation  where  the  survivors 
are  absolutely  benefited  by  the  death,  either  as  gainers  by  a 
distribution  of  the  property  of  the  deceased,  or  by  the  riddance 
of  a  troublesome  charge.  The  controversies  which  would 
arise,  if  this  were  the  rule,  would  be  repugnant  and  offensive 
to  the  sensibilities  of  every  person. '  In  Coulter  v.  Township, 
164  Pa.  543,  30  Atl.  490,  the  court  said:  'The  assignment  of 
error  to  the  withdrawal  of  the  evidence  as  to  the  insurance  on 
the  life  of  Joseph  Coulter  cannot  be  sustained.  There  was  no 
basis  upon  which  such  evidence  could  be  admitted.  Money 
paid  on  a  policy  of  insurance  is  not  the  pecuniary  value  of  the 
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life,  but  of  the  premiums  paid.  The  evidence  was  entirely 
irrelevant  to  the  liability  of  defendant  or  its  amount.  Rail- 
road Co.  v.  Kirk,  go  Pa.  1 5.  Appellant  cites  the  authority  of 
Lord  Campbell  from  Sedg.  Dam.,  but  the  eighth  edition  of 
that  work  (section  67)  discusses  the  subject  more  fully,  and 
concludes  thus:  "The  amount  received  by  the  plaintiff  on  an 
insurance  policy  cannot  be  shown  to  reduce  the  damages. 
When  an  action  is  brought  under  a  statute  for  damages  caus- 
ing death,  the  rule  in  England  is  different.  *  *  *  In  the 
United  States,  however,  the  ordinary  rule  is  followed,  and  the 
amount  recovered  is  not  reduced  by  the  amount  of  insurance 
money,' ' — citing  Sherlock  v.  Ailing,  44  Ind.  184,  189;  Althorf 
v.  Wolfe,  22  N.  Y.  355;  Terry  v.  Jewett,  17  Hun,  395;  and 
Harding  v.  Town  of  Townshend,  43  Vt.  536,  5  Am.  Rep.  304. ' 
"The  industry  of  counsel  has  enabled  them  to  find  cases  in 
England  and  in  some  of  our  own  states  which  might  throw 
some  doubt  upon  the  question,  but  we  prefer  to  rely  upon  the 
decided  utterance  of  our  own  supreme  court,  as  furnishing  a 
safe  rule,  and  being  founded  upon  equity,  justice,  humanity, 
and  good  common  sense.  It  would  be  a  waste  of  time,  there- 
fore, for  us  to  attempt  to  analyze  and  distinguish  the  authori- 
ties cited  by  defendant,  being  of  opinion  that  they  are  not 
applicable  to  the  case  in  hand.  It  is  claimed  that  all  the 
cases  cited  by  us  are  mere  dicta,  and  not  binding  upon  us  or 
the  higher  court.  But,  even  if  so  regarded,  we  think  they  ex- 
press the  true  thought  of  the  court  and  the  spirit  of  the  law, 
and  clearly  foreshadow  what  will  be,  if  not  already,  pro- 
nounced as  the  rule  governing  cases  of  this  nature.  And  now, 
November  23,  1900,  the  motion  for  2  new  trial  is  overruled." 

Chas.  Heebner  and  Jas.  Boyd,  for  appellant.  * 

Wm.  F.  Dannehower  and  N.   H.  Larzelere,   for  appellees. 

PER  CURIAM.     The  judgment  is  affirmed,  on  the  opinion 
of  the  court  below  refusing  a  new  trial. 


Aske  v.  Duluth  &  I.  R.  R.  Co. 

{Supreme  Court  of  Minnesota,  May  iot  /go/.) 
[85  N.  W.  Rep.  1011.] 

In  this  action  (one  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant)  the  court  made  an  order, 
on  application  of  defendant  and  consent  of  plaintiff,  appointing  two 
physicians  to  make  a  physical  examination  of  plaintiff,  to  determine 
the  nature  and  extent  of  her  injuries.  Defendant  offered  this  order  in 
evidence  on  the  trial  for  the  purpose  of  giving  credit  to  the  testimony 
of  the  physicians.     Held : 

Actions  for  Personal  Injuries — Evidence — Physical  Examination  of 
Plaintiff.* — Whether  such  an  order  is  proper  evidence  in  any  case, 
qua**  1 

♦As  to  whether  the  court  has  power  to  order  the  surgical  examination 
of  plaintiff's  person,  see  Lane  i>.  Spokane  Falls  &  N.  Ry.  Co.  (Wash.), 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  436,  and  extensive  note,  454  et  seq. 
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Harmless  Error. — That  the  record  on  this  appeal  fails  to  show  that 
plaintiff  was  in  any  way  prejudiced  by  it,  and,  whether  properly  received 
in  evidence  or  not,  the  ruling-  receiving-  it  is  not  ground  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  county ;  William  A. 
Cant,  Judge. 

Action  by  Maria  Aske  against  the  Duluth  &  Iron  Range 
Railroad  Company.  Verdict  for  defendant.  From  an  order 
denying  a  new  trial,  plaintiff  appeals.     Affirmed. 

John  Jenswold,  Jr.,  for  appellant. 
Davis,  Hollister  &  Hicks,  for  respondent. 

BROWN,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  the  care* 
lessness  and  negligence  of  defendant.  Defendant  had  a  ver- 
dict in  the  court  below,  and  plaintiff  appeals  from  an  order 
denying  a  new  trial. 

Plaintiff  took  passage  on  one  of  defendant's  railway  trains 
at  Lester  Park,  near  Duluth,  for  Two  Harbors.  In  going 
aboard  the  train  she  received  certain  injuries,  or  at  least  it  is 
claimed  that  she  did,  and  the  charge  is  that  the  negligence 
of  defendant  was  the  cause  of  such  injuries.  At  the  trial 
plaintiff  offered  evidence  tending  to  show  the  negligence  and 
carelessnesss  of  the  defendant,  her  injuries  and  suffering,  and 
the  nature  and  extent  thereof.  It  became  necessary,  as  an 
issue  in  the  case,  to  inquire  into  her  physical  condition  with 
respect  to  the  injuries  alleged  to  have  been  received,  and  the 
nature  and  extent  of  the  same.  Before  the  commencement  of 
the  trial,  defendant's  attorney  applied  to  the  court  for  an 
order  appointing  two  physicians  to  make  an  examination  of 
her  person.  The  order  was  not  opposed  by  the  attorney  for 
plaintiff.  In  fact,  he  consented  to  it,  and  selected  one  of  the 
physicians  named  by  the  court;  defendant's  attorneys  having 
named  the  other.  At  the  trial  of  the  action,  counsel  for  de- 
fendant offered  this  order  in  evidence.  It  was  objected  to  by 
plaintiff,  and  the  order  overruling  the  objection  is  assigned  on 
this  appeal  as  prejudicial  error.  It  presents  the  only  question 
in  the  case,  and  whether  the  plaintiff  was  prejudiced  thereby 
is  the  only  matter  requiring  the  attention  of  the  court  at  this 
time. 

There  can  be  no  doubt  of  the  power  and  authority  of  a  trial 
court  to  compel  a  party,  in  actions  of  this  character,  to  submit  to 
an  examination  of  his  person,  for  the  purpose  of  determining, 
as  far  as  possible,  the  nature  and  extent  of  the  injuries  com- 
plained of.  The  court  may  make  such  an  order,  and  condi- 
tion a  refusal  to  submit  thereto  the  dismissal  of  the  action. 
Wanek  v.  City  of  Winona,  78  Minn.  98,  80  N.  W.  851. 

Whether  the  order  of  appointment  may  be  introduced  in 
evidence  for  the  purpose  of  affecting  the  credibility  of  the 
physicians,  need  not  be  determined  at  this  time.  The  Ques- 
tion is  not  free  from  doubt,  and,  as  we  view  the  record  before 
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us,  plaintiff  is  not  shown  to  have  been  prejudiced  thereby, 
and  cannot  complain.  The  case  comes  to  this  court  on  a  bill 
of  exceptions,  and  all  the  evidence  is  not  returned.  We  are 
not  informed  just  what  testimony  one  of  the  physicians  gave, 
and  the  testimony  of  the  other  relates  solely  to  the  physical 
condition  of  the  plaintiff,  and  the  probabilities  as  to  the  cause 
of  her  condition.  He  gave  no  testimony  with  respect  to  the 
main  Question  in  the  case,  viz.  whether  plaintiff's  injuries 
were  caused  by  the  negligence  of  defendant,  and  his  evidence, 
if  taken  as  true,  would  not  preclude  the  jury  from  finding  in 
plaintiff's  favor.  The  verdict  having  been  in  favor  of  the  de- 
fendant, the  jury  must  necessarily  have  found  against  the 
plaintiff  on  the  issue  of  the  negligence  of  defendant,  and  that 
no  act  on  its  part  was  the  cause  of  her  injuries.  As  stated, 
the  physicians  gave  no  testimonv  on  this  branch  of  the  case ; 
nor  did  they  pretend  to  say  that  the  condition  of  the  plaintiff, 
as  disclosed  by  their  examination,  was  not  the  result  of  the 
wrongful  act  of  defendant.  Therefore,  whether  the  order  of 
the  court  appointing  the  physicians  gave  them  any  special 
standing  or  credit  before  the  jury,  because  named  and  desig- 
nated by  the  court  to  make  the  examination,  is  not  important, 
and  could  not  have  influenced  them  upon  the  question  of  neg- 
ligence. And,  besides,  the  record  before  us  is  wholly  silent  as 
to  whether  the  fact  of  the  appointment  of  the  physicians  was 
ever  called  to  the  attention  of  the  jury,  in  the  arguments  of 
counsel,  or  otherwise.  In  view  of  all  these  facts,  it  is  clear 
that,  whether  such  an  order  may  be  received  in  evidence  or 
not,  the  plaintiff  was  in  no  way  prejudiced  thereby,  and  the 
ruling  receiving  it  in  evidence  presents  no  ground  for  a  new 
trial.     The  order  appealed  from  is  affirmed. 


Davis  v.  Boston  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire,  Merrimack*  March  /jt  iqoiJ) 

[49  Atl.  Rep.  108.] 

Railroads— Personal  Injury  to  Licensee — Contributory  Negligence.* — 
Plaintiff,  who  was  in  defendant's  station  for  his  own  convenience,  saw 
a  train  standing*  there,  which  he  knew  had  just  arrived,  and  that  the 
engine  that  drew  it  would  be  detached  from  it  and  backed  to  the  round- 
house. He  walked  through  the  train  shed  between  two  of  the  cars  which 
made  up  the  train,  and  then  started  up  the  track  he  knew  the  engine 
used  to  reach  the  roundhouse.  He  looked  up  the  track  and  saw  nothing, 
but  at  no  time  looked  to  see  where  the  engine  was,  though  he  could  have 
seen  it  while  crossing  the  train  shed,  except  when  between  the  cars. 
The  engineer  did  not  ring  the  bell  or  otherwise  warn  plaintiff,  and  he 
was  run  over.  Held  that,  though  defendant  was  negligent  in  not  giv- 
ing a  warning,  a  nonsuit  was  properly  entered,  since  plaintiff  was  guilty 
of  contributory  negligence. 


Exceptions  from  Merrimack  county. 


♦See  generally,  Norfolk  &  W.  Ry.  Co.  v.  Wood  (Va.),  317,  ante,  317,  and 
foot-note. 
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Action  by  Charles  B.  Davis  against  the  Boston  &  Maine 
Railroad  for  personal  injuries.  From  an  order  nonsuiting 
plaintiff  on  previous  exceptions.     Overruled. 

The  evidence  showed  that  plaintiff  was  run  over  by  an  en- 
gine October  i8,  1897,  while  in  the  defendants'  station  in  Con- 
cord. He  was  not  there  on  business  with  the  defendants,  but 
for  his  own  convenience. 

Cornelius  E.  Clifford  and   David  F.   Dudley,  for  plaintiff. 
Frank  S.  Streeter  and  John  M.  Mitchell,  defendants. 

YOUNG,  J.  The  plaintiff  must  show,  in  order  to  recover, 
(1)  that  the  defendants  were  negligent;  (2)  that  their  negli- 
gence was  some  part  of  the  legal  cause  of  his  injury ;  and  (3) 
that  he  was  without  fault  at  the  time  the  accident  happened. 
Legal  negligence  is  the  failure  to  perform  a  duty  the  law  im- 
poses upon  one  person  for  the  benefit  of  another.  Conse- 
quently, when  there  is  no  duty  there  can  be  no  negligence. 

Although  the  ownership  of  land  imposes  no  duty  upon  the 
owner  for  the  benefit  of  trespassers  (Clark  v.  Manchester,  62 
N.  H.  577;  Frost  v.  Railroad,  64  N.  H.  220,  9  Atl.  790;  Buch 
v.  Manufacturing  Co.,  69  N.  H.  257,  44  Atl.  809),  it  does  not 
relieve  him  from  any  of  the  ordinarv  consequences  of  his 
wrongful  acts ;  and  he  must  answer  in  damages  if  he  inten- 
tionally injures  any  one  who  comes  upon  his  premises, 
whether  that  person  is  an  invitee,  licensee,  or  trespasser,  for 
the  law  imposes  upon  every  one  the  duty  of  not  intentionally 
injuring  others  (Shea  v.  Railroad,  69  N.  H.  361,  41  Atl.  774; 
Buch  v.  Manufacturing  Co.,  69  N.  H.  257,  44  Atl.  809;  Mitchell 
v.  Railroad,  68  N.  H.  96,  34  Atl.  674;  Felch  v.  Railroad,  66  N. 
H.  318,  29  Atl.  557;  Frost  v.  Railroad,  64  N.  H.  220,  9  Atl. 
790;  Clark  v.  Manchester,  62  N.  H.  577).  An  injury  to  a 
trespasser  is  intentional,  within  this  rule,  if  the  landowner 
knew  of  the  trespasser's  presence  in  time  to  prevent  the  acci- 
dent by  the  exercise  of  ordinary  care.  This  is  true  whether 
the  blow  which  caused  it  was  struck  by  the  landowner's  hand, 
or  by  a  locomotive  or  stationary  machine  under  his  control ; 
for,  if  the  machine  is  under  his  control,  it  only  acts  through 
him,  and  its  acts  are  his.  This  is  a  rule  of  universal  applica- 
'  tion ;  for,  while  there  is  a  conflict  of  opinion  as  to  what  con- 
stitutes an  intentional  injury,  all  courts  hold  that  injuries 
inflicted  under  such  circumstances  are  intentional,  and  that 
the  trespasser  may  recover  if  he  was  using  due  care  to  avoid 
being  injured  at  the  time  the  accident  happened.  Shear.  &  R. 
Neg.  (6th  Ed.)  §  99.  In  this  state  a  person  is  held  to  know 
not  only  what  he  actually  does  know,  but  also  everything  he 
could  know  by  the  use  of  due  care.  So  a  landowner  will  be 
held  to  know  of  the  presence  of  trespassers,  not  only  when  he 
is  actually  cognizant  of  it,  but  also  when  he  is  in  fault  for  not 
knowing  it.  He  is  thus  in  fault  if  he  fails  to  use  due  care  to 
discover  the  trespasser's  presence  when  circumstances  exist 
which  would  put  a  man  of  average  prudence  upon   inquiry. 
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Shea  v.  Railroad,  69  N.  H.  361,  41  AtL  774.  So  the  land- 
owner's duty  of  not  intentionally  injuring  trespassers  includes 
the  use  of  due  care  to  discover  their  presence  whenever  such 
circumstances  exist.  In  the  present  case  there  was  evidence 
that  the  defendants  ought  to  have  anticipated  the  presence  of 
persons  upon  their  track  at  the  point  where  the  accident  hap- 
pened, and  that  if  they  had  used  ordinary  care  they  would 
have  seen  the  plaintiff  in  time  to  prevent  the  accident.  Con- 
sequently the  jury  could  have  found  that  the  defendants  failed 
to  perform  a  duty  the  law  imposed  upon  them  for  the  plain- 
tiff's benefit.  But  the  plaintiff  must  go  further,  and  show 
that  the  defendants'  negligence  was  some  part  of  the  legal 
cause  of  his  injury ;  for  he  cannot  be  heard  to  complain  of 
their  negligence  unless  he  shdws  that  he  has  suffered  because 
of  it.  A  wrong  is  the  legal  cause  of  an  accident  when  it  is 
the  last  act,  or  one  of  the  last  acts,  of  a  responsible  agent  in 
the  series  of  causation  which  led  up  to  it,  or  one  of  the  last 
acts  but  for  which  the  accident  would  not  have  happened. 
All  the  other  acts  in  the  series  are  the  conditions  upon  which 
the  cause  operated  to  produce  the  result.  Nashua  Iron  & 
Steel  Co.  v.  Worcester  &  N.  R.  Co. .  62  N.  H.  1 59.  When  a 
landowner  knows,  or,  what  is  the  same  thing,  ought  to  know, 
that  a  trespasser  is  on  his  premises,  in  time  to  avoid  injuring 
him,  and  then  carelessly  drives  over  him  with  a  horse  and 
carriage  or  a  locomotive,  the  landowner's  failure  to  perform 
his  duty  of  using  due  care  to  discover  the  trespasser's  pres- 
ence is  a  wrong  subsequent  in  the  series  of  causation  to  the 
trespasser's  wrongful  entry ;  but  whether  it  was  the  sole  legal 
cause,  a  contributing  cause,  or  one  of  the  conditions  of  the 
accident,  depends  upon  whether  either,  neither,  or  both  of  the 
parties  could  subsequently  have  prevented  an  accident.  If 
neither  of  them  could,  or  if  the  landowner  could,  and  the  tres- 
passer could  not,  subsequently  have  prevented  it  by  the  use  of 
ordinary  care,  the  landowner's  negligence  would  be  the  sole 
legal  cause  of  the  accident.  If  each  of  them  could  have  pre- 
vented it  at  the  time  it  happened  by  using  such  care,  then 
their  negligence  concurred  to  cause  it.  If  the  trespasser 
could,  and  the  landowner  could  not,  have  so  prevented  it,  the 
trespasser's  negligence  is  the  sole  legal  cause  of  the  accident, 
and  the  landowner's  failure  to  discover  his  presence  one  of  the 
conditions  on  which  this  cause  acted  to  produce  it.  In  each 
of  these  cases  it  is  apparent  that  the  legal  cause  of  the  acci- 
dent is  the  last  wrongful  act  of  a  responsible  agent  in  the 
series  of  causation.  All  the  other  wrongs  are  simply  the  con- 
ditions upon  which  this  cause  acted  to  produce  it;  for  all  of 
the  conditions  might  have  existed,  and  but  for  the  cause  no 
accident  have  happened.  For  instance,  in  the  first  case,  not- 
withstanding the  trespasser's  wrongful  entry,  no  accident 
would  have  happened  if  the  landowner  had  performed  his  duty 
of  using  ordinary  care  to  discover  the  trespasser's  presence; 
in  the  second,  no  accident  would  have  happened  if  either  had 
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been  doing  his  duty;  and  in  the  third,  no  accident  would  have 
happened,  notwithstanding  the  landowner's  failure  to  use  or- 
dinary care  to  discover  his  presence,  if  the  trespasser  had  not 
subsequently  been  negligent.  It  follows  that,  if  a  trespasser 
is  injured  by  a  landowner's  failure  to  use  ordinary  care  to  dis- 
cover his  presence  when  circumstances  exist  which  should 
have  put  him  on  inquirv,  the  trespasser  may  recover,  provided 
he  was  using  ordinary  care  to  prevent  being  injured;  for,  al- 
though his  wrongful  entry  exposes  him  to  the  risk  of  injury,  it 
is  no  part  of  the  legal  cause  thereof. 

Notwithstanding  a  wrongdoer  cannot  recover  for  injuries  to 
which  his  wrongful  act  contributed  in  any  degree,  he  may 
when  it  is  only  the  occasion  or  one  of  the  conditions  of  his  in- 
jury; and  his  wrongful  entry  is  the  occasion,  and  not  the 
cause,  of  such  an  accident  when  it  would  not  have  happened 
but  for  the  landowner's  subsequent  wrongful  act.  In  this  case 
it  is  clear  that  the  jury  could  have  found,  from  the  fact  that 
the  accident  happened  in  the  defendants'  station,  that  they 
ought  to  have  anticipated  the  presence  of  trespassers  at  that 
point ;  for  it  is  a  matter  of  common  knowledge  that  people 
collect  together  at  such  places,  and  that,  if  the  defendants  had 
performed  the  duty  which  this  knowledge  imposed  upon  them, 
— of  using  due  care  to  discover  the  plaintiff's  presence, — they 
would  have  seen  him  in  time  to  prevent  the  accident.  Hence, 
in  any  view  of  the  case,  there  was  evidence  that  the  defend- 
ants' negligence  contributed  to  cause  the  plaintiff's  injury:  for 
there  was  no  evidence  that  he  actually  knew  of  their  negli- 
gence before  the  accident  happened.  It  was  the  plaintiff's 
duty  to  use  due  care  to  avoid  being  injured;  and  notwith- 
standing there  was  evidence  that  the  defendants  were  negli- 
gent, and  that  their  negligence  contributed  to  .cause  his  injury, 
he  cannot  recover  if  he  failed  to  perform  this  duty,  and  his 
failure  concurred  with  the  defendants'  negligence  to  cause  the 
accident,  or  contributed  in  any  degree  to  cause  it.  In  either 
case  his  failure  to  perform  a  duty  the  law  imposed  upon  him 
for  the  defendants'  benefit  would  be  some  part  of  the  legal 
cause  of  his  injury.  So,  to  entitle  him  to  a  verdict,  he  must 
produce  evidence  that  at  the  time  the  accident  happened  he 
could  not  have  prevented  it  by  the  use  of  ordinary  care.  This 
degree  of  care  which  the  law  makes  the  legal  standard  for 
measuring  the  duty  a  person  owes  to  every  other  with  whom 
he  comes  in  contact  in  the  various  relations  of  life  is  the  care 
men  of  average  prudence  use  under  similar  circumstances. 
One  of  the  circumstances  to  be  considered  on  this  question  is 
the  person's  knowledge  of  his  situation  and  its  dangers,  for 
what  would  be  due  care  in  a  given  case  for  a  person  who  was 
ignorant  of  the  particular  dangers  of  his  situation  might  be 
gross  negligence  for  one  who  was  acquainted  with  them. 
For  example,  it  might  not  be  negligence  for  one  who  was 
ignorant  of  the  fact  to  use  a  gun  having  a  defect  which  caused 
it  to  burst,  when  it  would  be  negligence  for  one  who  knew  of 
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this  defect  to  use  it.  Since  a  person  is  held  to  know  every- 
thing he  would  have  known  if  he  had  used  due  care,  the  plain- 
tiff will  be  held  to  know  everything  in  respect  to  his  situation 
and  its  dangers  which  he  would  have  known  if  he  had  used 
such  care.  It  is  therefore  important  to  determine — First,  what 
the  plaintiff  actually  knew  of  his  situation;  and,  second,  what 
he  must  be  held  to  have  known.  The  case  shows  that  when 
he  reached  the  station  he  saw  a  train  of  cars  standing  there. 
He  knew  it  had  just  arrived,  and  that  the  engine  which  drew 
it  either  had  been  or  would  be  detached  from  it  and  backed  to 
the  roundhouse.  He  walked  through  the  train  shed  and  came 
out  on  the  east  side  of  it,  passing  between  two  of  the  cars 
which  made  up  the  train.  He  then  started  south  on  the  track 
he  knew  this  engine  used  to  reach  the  roundhouse.  He  looked 
up  the  track  when  he  came  upon  it  and  saw  nothing,  but  he 
knew  that  this  engine  would  come  upon  it  at  a  point  only  a 
short  distance  above  where  he  was.  He  neither  looked  to  see 
where  this  engine  was,  when  be  saw  the  train,  nor  when  he 
looked  up  the  track,  nor  at  any  other  time,  although  he  could 
have  seen  it  all  the  time  he  was  crossing  the  train  shed,  ex- 
cept when  he  was  between  the  cars,  and  knew  he  could  see  it 
if  it  had  not  gone  to  the  roundhouse.  After  he  turned  towards 
the  roundhouse  he  walked  from  150  to  250  feet,  and  until  he 
was  struck,  without  looking  behind  him  or  making  any  effort 
to  discover  where  the  engine  was.  It  is  clear  that  a  man  of 
average  prudence,  who  possessed  the  plaintiff's  knowledge  of 
his  situation,  would  have  known  where  this  engine  was  before 
he  started  towards  the  roundhouse  on  the  track  he  knew  the 
engine  would  use  to  reach  it ;  for  this  knowledge  was  essential 
to  his  safety.  If  he  had  looked  where  he  knew  or  ought  to 
have  known  it  was,  he  would  have  seen  that  it  was  following 
him.  So  he  must  be  held  to  have  known  that  it  was  follow- 
ing him,  and  certain  to  run  over  him  if  be  remained  where  he 
was.  Due  care,  for  him,  was  the  care  men  of  average  pru- 
dence would  use  in  walking  on  a  railroad  track  under  these 
circumstances. 

It  will  aid  in  considering  whether  the  plaintiff's  negligence 
concurred  with  the  defendants'  to  cause  his  injury  to  bear  in 
mind  that  he  was  a  trespasser  when  the  accident  happened, 
and  that  the  duty  the  law  imposed  upon  them  for  his  benefit 
was  only  to  use  due  care  to  discover  his  presence.  This  would 
include  doing  everything  in  their  power  to  avoid  an  accident 
after  they  saw  him,  but  would  not  make  it  their  duty  to  ring 
the  bell  or  blow  the  whistle  for  his  benefit  when  running  an 
engine  through  their  station.  So,  although  the  plaintiff  had  a 
right  to  think  that  they  would  use  due  care  to  discover  his 
presence,  he  had  no  right  to  rely  on  their  ringing  the  bell,  or 
doing  anything  else  to  notify  him  of  the  approach  of  the  en- 
gine, unless  they  saw  him. 

The  plaintiff  says  he  performed  his  duty  in  respect  of  using 
due  care  to  avoid  being  injured  by  looking  up  the  track  be- 
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fore  he  started  towards  the  roundhouse ;  but,  admitting  that 
this  was  such  care  when  he  started,  it  is  difficult  to  see  how  it 
constituted  such  care  when  the  accident  happened.  He  had 
no  right  to  rely  on  their  ringing  the  bell  or  doing  anything  else 
to  warn  him  of  their  approach;  for  they  were  making  a  lawful 
use  of  their  property,  and  it  was  his  duty  to  keep  out  of  the 
way  of  the  engine,  which  he  ought  to  have  known  was  following, 
and  certain  to  run  over  him  if  he  remained  on  the  track. 
Instead  of  walking  where  it  was  safe,  as  he  could  have  done 
without  any  inconvenience  to  himself,  he  walked  down  the 
track  from  150  to  250  feet,  and  until  he  was  struck  (from  li  to 
2  minutes),  without  making  any  attempt  whatever  to  discover 
where  this  engine  was;  trusting  that  the  defendants  would 
protect  him  from  the  consequences  of  his  own  neglect.  He 
does  not  stand  in  any  different  position  from  that  in  which  he 
would  if  he  had  looked  up  the  track  to  see  if  an  engine  which  he 
knew  was  approaching  was  in  sight,  and,  not  seeing  it,  had  sat 
down  upon  the  track  with  his  back  to  the  engine,  and  remained 
there  until  it  ran  over  him ;  for  he  knew  that  the  defendants 
were  sending  this  engine  to  the  roundhouse  over  this  track, 
and  that  they  could  not  do  it  in  safety  unless  it  was  free  from 
obstructions.  This  made  it  his  duty  to  keep  off  the  track,  and 
made  every  step  he  took  upon  it  a  fresh  wrong.  Consequently 
his  presence  on  it  at  the  point  where  the  accident  happened 
contributed  to  cause  the  accident;  for  a  plaintiff's  wrongful 
act  does  not  cease  to  be  a  cause  and  become  one  of  the  con- 
ditions of  an  accident  until  the  defendant  is  guilty  of  a  subse- 
quent wrongful  act  which  contributes  to  cause  the  accident. 
The  plaintiff's  wrongful  use  of  the  defendants'  track  and  their 
failure  to  discover  his  presence  were  both  wrongs  which  con- 
tinued up  to  the  time  of  the  accident,  and  concurred  to  cause 
it;  for  there  was  no  evidence  that  either  the  plaintiff  or  the  de- 
fendants knew  of  the  other's  wrongful  act  before  that  time. 
If  there  had  been  any  evidence  that  the  defendants  knew  of 
the  plaintiff's  danger  before  the  accident  happened,  it  would 
have  been  for  the  jury  to  say  whether,  after  they  knew  of  it, 
they  could  have  prevented  the  accident  by  the  exercise  of  or- 
dinary care.  If  they  failed  to  perform  this  duty,  the  plaintiff 
could  recover,  notwithstanding  he  was  in  fault  when  the  acci- 
dent happened,  unless  it  also  appeared  that  he  was  aware  of 
his  danger  in  time  to  have  prevented  the  accident  by  the  ex- 
ercise of  the  same  care;  for,  notwithstanding  his  fault,  no  ac- 
cident would  have  happened  if  the  defendants  had  not  been  in 
fault  after  they  knew  of  the  plaintiff's  wrongdoing.  All  the 
evidence  in  the  case  tends  to  prove  that  the  slightest  care  on 
the  part  of  either  the  plaintiff  or  defendants  would  have  pre- 
vented the  accident,  or,  in  other  words,  that  their  wrongful 
acts  concurred  to  produce  it.  It  follows  that  the  plaintiff  can- 
not recover ;  for,  although  there  was  evidence  that  the  defend- 
ants were  negligent  and  that  they  could  have  prevented  the 
accident  by  exercising  ordinary  care,  there  was  no  evidence 
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that  the  plaintiff  could  not  have  prevented  it  by  using  the  same 
care.  "Where  both  parties  are  present  at  the  time  of  the  in- 
jury, as  well  as  in  other  cases,  ability  on  the  part  of  the  de- 
fendant must  concur  with  nonability  on  the  part  of  the 
plaintiff  to  prevent  it  by  ordinary  care.  Their  duty  to  exer- 
cise this  degree  of  care  is  equal  and  reciprocal.  Neither  is 
exonerated  from  his  obligation  by  the  present  or  previous 
misconduct  of  the  other.  The  law  no  more  holds  one  respon- 
sible for  an  unavoidable,  or  justifies  an  avoidable,  injury  to  the 
person  of  one  who  carelessly  exposes  himself  to  danger,  than 
to  his  property  similarly  situated  in  his  absence.  He  who 
cannot  prevent  an  injury  negligently  inflicted  upon  his  person 
or  property  by  an  intelligent  agent  'present  and  acting  at  the 
time'  *  *  *  is  legally  without  fault.  *  *  *  On  the 
other  hand,  his  neglect  to  prevent  it,  if  he  can,  is  the  sole  or 
co-operating  cause  of  the  injury.  No  one  can  justly  complain 
of  another's  negligence,  which  but  for  his  own  wrongful  inter- 
position would  be  harmless."  Nashua  Iron  &  Steel  Co.  v. 
Worcester  &  N.  R.  Co.,  62  N.  H.  159,  163. 

The  defendants1  difficulty  in  reconciling  the  doctrine  of 
Mitchell  v.  Railroad,  68  N.  H.  96,  34  Atl.  674,  and  Felch  v. 
Railroad,  66  N.  H.  318,  29  Atl.  557,  with  Clark  v.  Manchester, 
62  N.  H.  577,  Frost  v.  Railroad,  64  N.  H.  220,  9  Atl.  790,  and 
Buch  v.  Manufacturing  Co.,  69  N.  H.  257,  44  Atl.  809,  is  oc- 
casioned by  their  failure  to  comprehend  that  different  legal 
consequences  attach  when  a  person  intentionally  injures  a 
trespasser,  from  those  which  attach  when  he  simply  fails  to 
prevent  the  trespasser  from  injuring  himself,  and  not  because 
the  court,  in  deciding  the  two  sets  of  cases,  applied  a  different 
rule  to  the  same  state  of  facts,  nor  because  they  understood 
when  these  cases  were  decided  that  defendant  railroad  com- 
panies furnished  an  exception  to  the  rule  which  requires  the 
plaintiff  to  show  that  the  defendant  has  failed  to  perform  a 
duty  the  law  imposed  upon  him  for  the  plaintiff's  benefit,  in 
order  to  maintain  his  action.  The  only  fact  common  to  all 
these  cases  is  that  the  plaintiffs  were  trespassers.  There  was 
evidence  in  the  first  two  cases  that  the  plaintiffs  were  using  due 
care  to  avoid  being  injured  when  the  accidents  happened,  that 
circumstances  existed  which  made  it  the  defendants'  duty  to 
anticipate  the  presence  of  trespassers  upon  their  tracks  at  the 
point  where  the  accidents  happened,  and  that  if  they  had  used 
ordinary  care  in  the  performance  of  this  duty  they  would  have 
seen  the  plaintiffs  in  time  to  prevent  an  accident;  and  the 
court  held  that,  since  the  defendants  ought  to  have  known  of 
the  plaintiffs'  presence  in  time  to  avoid  injuring  them, 
the  injury  was  intentional.  In  the  last  three  cases  the 
fact  that  the  defendants  did  not  prevent  the  plaintiffs 
from  injuring  themselves  was  all  they  based  their  right 
to  recover  upon.  The  law  imposes  upon  every  one  the  duty 
of  not  intentionally   injuring  others,   but  does  not,    with  a 
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few  exceptions  not  material  here,  impose  upon  any  the  duty 
of  preventing  others  from  injuring  themselves.  Shea  v.  Rail- 
road, 69  N.  H.  361.  41  Atl.  774.  Upon  this  ground  the  court 
held  that  these  plaintiffs  could  not  recover.  Exception  over- 
ruled. 

BLODGETT,  C.  J.,  did  not  sit.     The  others  concurred. 


Lyman  v.  Suburban  R.  Co.  el  al. 

{Supreme  Court  of  Illinois,  April  18 1 1901.) 
[60  N.  E.  Rep.  515.] 

Right  of  Way — N  on  user— Forfeiture — Sufficiency  of  Allegations. —A 
railroad  company  was  granted  a  right  of  way  over  section  21  of  a  cer- 
tain town  and  range  on  condition  that  nonuser  would  cause  a  forfeiture. 
A  bill  to  terminate  the  easement  averred  that  such  company,  after  a 
certain  date,  ceased  to  further  maintain  its  tracks  across  such  section, 
or  to  run  its  trains  or  cars,  or  any  trains  or  cars,  on  such  tracks,  and 
ceased  to  operate  such  lines  or  tracks  in  any  manner;  that  thereafter 
such  company  still  refused  to  run  its  cars  and  operate  such  lines  of  road  ; 
that  it  still  allowed  its  tracks  to  remain  on  such  right  of  way,  and  refused 
to  allow  any  other  company  to  operate  such  lines,  or  to  remove  such 
tracks,  and  construct  and  operate  another  line  of  road  on  such  way. 
Held,  that  nonuser  of  such  right  of  way  was  sufficiently  alleged,  and 
the  bill  would  not  fail  for  insufficient  allegation  thereof. 

Same— Grant— Conditions  Subsequent— Erection  of  Passenger  Sta- 
tions— Public  Policy.*— Where  a  right  of  way  over  certain  land  was 
granted  to  a  railroad  company,  and  on  the  conditions  subsequent  that 
it  should  erect  passenger  stations  at  certain  points  thereon,  and  such 
company,  its  successors  and  assigns,  should  construct,  operate,  and 
maintain  a  railroad  on  such  right  of  way,  such  conditions  were  not  void 
as  against  public  policy. 

Same — Same — Same — Operation— Continuance  of  Grant. — A  condi- 
tion subsequent  in  a  deed  of  a  right  of  way  to  a  railroad  company  that 
the  company  should  construct,  operate,  and  maintain  a  railroad  over 
such  way  could  not  be  satisfied  by  the  operation  of  a  road  thereon  for  a 
limited  period,  but  would  continue  so  long  as  the  company  held  the  land. 

Same — Suit  for  Forfeiture— Demand  for  Compliance. — Where  a  right 
of  way  was  granted  to  a  railroad  company  on  certain  conditions  subse- 
quent, and  such  conditions  were  violated,  it  was  not  necessary  that  the 
grantor  demand  compliance  with  such  conditions  before  bringing  suit 
for  a  decree  of  forfeiture  of  such  right  of  way. 

Same— Grant— Conditions  Subsequent— Operation  of  Road— Release 
from  Performance  by  Ordinance. — Where  a  right  of  way  over  land  in  a 
certain  town  was  granted  by  the  owner  to  a  railroad  company  on  con- 
ditions subsequent  requiring  them  to  operate  and  maintain  a  road  over 
such  way,  the  town  could  not  release  the  company  from  a  performance 
of  such  conditions  by  ordinance. 

Same —  Dedication  for  Street—  Recovery  of  Reserved  Easement  — 
Equity — Adequate  Remedy  at  Law. — Where  a  right  of  way  over  certain 
land,  subsequently  dedicated  to  the  city  of  Chicago  as  a  street,  with  a 
reservation  of  a  right  to  operate  a  railroad  over  it,  was  granted  to  a 
railroad  company,  which  leased  it  to  another  company,  and  afterwards 
became  insolvent,  the  grantor  of  such  way  seeking  to  recover  the  ease- 
ment reserved  in  such  street  for  nonuser  was  not  debarred  from  equity 
as  having  an  adequate  remedy  at  law. 

Appeal  from  superior  court.  Cook  county;  A.  H.  Chetlain, 
Judge. 

*See  notes  at  end  of  case. 
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Suit  by  David  B.  Lyman,  trustee,  against  the  Suburban 
Railroad  Company  and  others.  From  a  decree  in  favor  of 
defendants,  plaintiff  appeals.    Reversed. 

Jackson,   Busby  &  Lyman  (S.   P.  Shope,  of  counsel),   for 
appellant. 
Jesse  B.  Barton,  for  appellees. 

HAND,  J.  This  is  a  bill  in  equity,  filed  by  the  appellant 
in  the  superior  court  of  Cook  county  against  appellees,  pray- 
iner  that  all  the  rights,  privileges,  and  easements  heretofore 
granted  by  the  trustees  of  the  Grant  Land  Association  of 
Chicago  to  the  Chicago  &  Southwestern  Railway  Company, 
and  now  claimed  by  the  appellees,  in  section  21,  township  39 
N.f  range  14  E.  of  the  third  P.  M.,  situated  in  the  town  of 
Cicero,  county  of  Cook,  state  of  Illinois,  and  all  rights,  title, 
and  interest  pertaining  thereto,  be  decreed  to  be  terminated, 
and  that  the  same  be  vested  in  the  appellant,  as  trustee  of  said 
Grant  Land  Association ;  and  that  the  appellant,  as  such  trus- 
tee, be  decreed  to  hold  said  right  of  way  and  the  possession 
thereof  free  and  clear  of  any  and  all  claim  thereto  of  the  ap- 
pellees, or  either  of  them ;  and  that  the  appellees,  or  which- 
ever of  them  shall  be  found  to  own  or  control  or  to  have  any 
interest  in  the  railroad  tracks  or  other  personal  property  now 
or  heretofore  placed  upon  the  right  of  way  across  said  prem- 
ises, be  decreed,  within  a  short  day,  to  be  fixed  by  the  court, 
to  remove  the  same ;  and  that  the  appellees,  and  each  of  them, 
be  forever  restrained  and  enjoined  from  in  any  way  interfering 
or  attempting  to  interfere  with  the  appellant,  his  successors, 
grantees,  or  assigns,  in  the  exercise  and  use  of  the  said  rights 
and  easements.  The  bill  having  been  amended,  the  appellees 
severally  filed  general  demurrers  thereto,  which  were  sustained, 
and,  the  appellant  having  elected  to  stand  by  his  bill,  a  decree 
was  entered  dismissing  the  same,  and  for  costs,  and  an  appeal 
has  been  prosecuted  to  this  court  to  reverse  such  decree. 

The  averments  of  the  bill  of  complaint  show  that  the  trus- 
tees of  the  Grant  Land  Association  of  Chicago  granted  the  right 
of  way  across  said  section  21,  of  which  they  were  the  owners 
in  fee,  as  trustees,  and  of  which  association  the  appellant  is 
now  the  sole  surviving  and  actiner  trustee,  to  the  Chicago  & 
Southwestern  Railway  Company,  its  successors  and  assigns, 
for  the  consideration  and  upon  the  express  conditions  that 
said  railway  company  would  erect  upon  its  right  of  way  on 
said  section  21a  passenerer  station  at  Robinson  avenue  on  or 
before  August  1,  i8qi,  also  at  Central  avenue  on  or  before 
May  1,  1893;  and  that  it  and  its  successors  and  assigns  would 
construct,  operate,  and  maintain  a  railroad  upon  said  right  of 
way;  and  that  the  agreement  granting  said  rieht  of  way, 
among  other  things,  contained  the  followiner  provisions:  "The 
easement  hereby  granted  is  made  upon  the  express  agreement 
and  understanding  by  the  Darty  of  the  second  part,  its  succes- 
sors arid  assigns,  that  it  will  construct,  operate,  and  maintain 
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the  said  railroad  and  perform  all  of  the  conditions  and  provi- 
sions herein  contained  on  its  part  to  be  performed  as  herein 
provided,  and  that  anv  failure  on  its  part  so  to  do  shall  forfeit 
all  of  its  rights  under  this  contract. "  It  is  conceded  by  appel- 
lees that  no  passenger  station  has  been  erected  at  Central  ave- 
nue upon  said  section  21.  It  is,  however,  contended  that  it 
does  not  appear  from  the  averments  of  the  bill  that  appellees 
have  ceased  to  operate  or  maintain  a  railroad  on  said  right  of 
way,  and  that  the  same  has  been  abandoned.  The  averments 
of  the  bill  in  that  regard  are  as  follows:  "That  on  or  about 
December  19,  1898,  the  Suburban  Railroad  Company  procured 
a  certain  ordinance  to  be  passed  by  the  board  of  trustees  of 
the  town  of  Cicero ;  *  *  *  that  thereafter  said  Suburban 
Railroad  Company  ceased  to  further  maintain  its  said  tracks 
on  Sixteenth  street  across  section  21,  as  aforesaid,  or  to  run 
its  trains  or  cars,  or  any  trains  or  cars,  on  said  tracks, 
*  *  *  and  ceased  in  any  manner  to  operate  said  lines  or 
tracks  on  Sixteenth  street  across -section  21,  or  run  any  trains 
or  cars  thereon  from  about  that  date,  and  ever  since  has  failed 
and  still  refuses  so  to  do;  *  *  *  that  when  the  said  Sub- 
urban Railroad  Company  discontinued  the  running  of  its  cars 
on  Sixteenth  street  through  said  section,  and  the  operation  of 
said  lines,  your  orator,  as  trustee,  *  *  *  requested  and  de- 
manded that  said  Suburban  Railroad  Company  resume  the 
running  of  its  cars  and  the  operation  of  said  lines  of  road  on 
Sixteenth  street  through  said  section,  *  *  *  but  that  said 
railroad  company  still  refuses  to  run  its  cars  and  operate  said 
line  of  railroad  as  aforesaid;  *  *  *  that  said  Suburban 
Railroad  Company  and  the  Chicago  Terminal  Transfer  Rail- 
road Company,  despite  said  defaults  in  the  operation  of  said 
railroad  lines  on  Sixteenth  street,  still  allow  their  railroad 
tracks,  although  unused,  to  remain  in  and  upon  said  street,  as 
aforesaid,  *  *  *  and  refuse  to  allow  any  other  company 
to  operate  said  lines,  or  to  remove  the  said  tracks,  and  con- 
struct on  the  said  right  of  way  another  line  or  lines  of  road, 
and  operate  the  same,  as  desired  by  your  orator,  and  as  your 
orator  is  entitled  to  have  done  under  its  said  contract.  * '  The 
appellees  the  Suburban  Railroad  Company,  as  lessee,  and  the 
ChicagoTerminal  Transfer  Railroad  Company,  as  the  successor 
of  the  Chicago  &  Southwestern  Railway  Company,  as  owner, 
are  alone  in  possession  of  said  right  of  way,  and  as  to  them  it 
is  sufficiently  averred  that  they  have  ceased  to  operate  a  rail- 
road over  said  right  of  wav,  and  that  the  said  right  of  way  is 
unused.  Under  the  terms  of  the  agreement  whereby  said 
right  of  way  was  granted  to  the  Chicago  &  Southwestern  Rail- 
way Comoany,  its  successors  and  assigns,  such  nonuse  would 
amount  to  an  abandonment  thereof. 

A  demurrer  having  been  interposed  to  said  bill,  it  must  be 
held  to  be  admitted  by  the  appellees  that  there  has  been  a 
breach  of  the  conditions  of  said  agreement  so  far  as  it  pro- 
vides for  the  erection  of  a  passenger  station  at  Central  Avenue 
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and  for  the  operation  and  maintenance  of  a  railroad  upon  said 
right  of  way  across  section  21.  It  is,  however,  urged  by  the 
appellees,  that,  if  a  breach  of  such  conditions  be  conceded, 
such  conditions  are  contrary  to  public  policy;  and  void,  and  it 
is  urged  said  right  of  way  cannot  be  forfeited  by  reason  of  the 
failure  to  comply  with  such  void  conditions.  The  agreement 
of  March  20,  1891,  granted  to  the  Chicago  &  Southwestern 
Railway  Company,  its  successors  and  assigns,  an  interest  in 
said  right  of  way  upon  conditions  subsequent,  which  interest 
was  liable  to  be  defeated  upon  the  nonperformance  of  such 
conditions;  and  no  question  of  public  policy  is  involved  which 
requires  us  to  hold  that  the  appellees  can  retain  and  enjoy  the 
valuable  interests  and  rights  conferred  by  said  agreement, 
without  performing  such  conditions.  This  case  is  readily  dis- 
tinguished from  that  class  of  cases  which  hold  contracts  made 
by  the  officers  and  agents  of  railroad  companies  for  their  own 
gain,  whereby  they  agree  to  secure  the  location  of  stations, 
depots,  etc.,  at  particular  places  (Bestor  v.  Wathen,  60  111. 
138;  Linder  v.  Carpenter,  62  111.  309),  or  whereby  it  is  stipu- 
lated for  the  location  of  stations,  depots,  etc.,  at  particular 
places,  and  prohibiting  the  location  or  erection  of  any  others 
within  certain  prescribed  limits  (Marsh  v.  Railway  Co.,  64  111. 
414;  Railroad  Co.  v.  Mathers,  71  111.  592),  to  be  void,  as 
against  public  policy.  In  Railway  Co.  v.  Coburn,  91  Ind. 
557.  it  was  held  a  conveyance  to  a  railroad  company  of  the 
right  of  way  for  its  road,  the  consideration  of  which  is  shown 
to  be  the  construction  and  permanent  maintenance  of  the  road 
upon  the  line  so  granted,  and  the  erection  and  maintenance 
of  its  depot  upon  adjoining  lands,  is  upon  condition  subse- 
quent, and,  if  such  depot  and  track  be  afterwards  abandoned, 
it  is  a  breach  of  the  condition,  which  defeats  the  grant.  On 
page  562  it  is  said:  "In  determining  the  question  whether  the 
estate  granted  is  one  upon  a  condition  subsequent,  the 
court  will  seek  to  enforce  the  intention  of  the  parties,  to  be 
gathered  from  the  instrument  and  the  existing  facts.  4  Kent, 
Comm.  432;  2  Pars.  Cont.  479;  Chit.  Cont.  74;  Horner  v. 
Railway  Co.,  38  Wis.  165.  We  therefore  think  that  the 
relinquishment  in  controversy  created  in  the  railroad  company 
an  estate  upon  condition  subsequent,  liable  to  be  defeated 
upon  the  nonperformance  of  the  condition."  In  Horner  v. 
Railway  Co.,  38  Wis.  165,  a  deed  of  land  to  a  railroad  com- 
pany (reciting  a  consideration  of  one  dollar)  conveyed  one 
parcel  "only  for  depot  and  other  railroad  purposes/'  and  an- 
other parcel  adjoining  the  former  "for  a  railway,"  and  recited 
that  both  parcels  were  "granted  solely  for  said  road  purposes." 
In  ejectment  for  said  parcels  of  land  it  was  shown  by  parol 
evidence  that  no  money  was  paid  for  the  land,  and  that  the 
only  consideration  for  the  conveyance  was  the  condition  that 
the  railway  depot  should  be  erected  on  the  land,  the  effect  of 
which  the  grantor  believed  would  be  to  enhance  the  value  of 
her  other  lands  in  the  vicinity  for  building  purposes.     On 
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page  176  the  court  say:  "The  considerations  above  mentioned, 
and  other  features  of  the  case  not  specially  referred  to,  con- 
vince us  that  the  grantor  intended  to  convey  the  land  upon  the 
condition  that,  if  the  grantee  failed  to  construct  the  railway 
and  locate  and  erect  the  depot  thereon,  she  should  have  power 
to  destroy  the  estate  of  the  grantee  in  the  land  by  re-entry  or 
its  equivalent,  and  revest  the  title  thereto  in  herself.      We 
think,  also,  that  the  language  of  the  deed  admits  of  a  construc- 
tion which  will  effectuate  that  intention,  and  we  cannot  hesi- 
tate so  to  construe  it. M     In  Gray  v.  Railroad  Co.  (111.  Sup.)  59 
N.  E.  Q50,  John  and  George  Gray  conveyed  a  strip  of  land  to 
the  Chicago,   Milwaukee  &  St.   Paul  Railroad  Company  for 
right  of  way  purposes  for  the  expressed  consideration  of  one 
dollar.     The  deed  contained  the  following  conditions:  "This 
conveyance  is  made  upon  the  express  conditions  that  said  rail- 
way company  shall  maintain  a  passenger  depot  at  the  place 
where  the  passenger  depot  of  said  company  is  now  located 
and  erected  on  said  premises,   and  stop  thereat  all  its  accom- 
modation trains  to  take  and  leave  passengers.     In  the  event 
the  party  of  the  second  part,  its  successors  and  assigns,  shall 
fail  to  perform  and  fulfill  all  the  above  requirements  and  con- 
ditions,  all  the  lands  above  described  and  herein  conveyed  to 
the  party  of  the  second  part  shall  revert  to  the  parties  of  the 
first   part,    their  heirs,   administrators,   or  assigns. "     Eject- 
ment was  brought  to  recover  the  land  upon  the  erround  that 
the  conditions  of  the  deed  had  been  violated  by  the  company 
failing  to  stop  an  accommodation  train  to  take  and  leave  pas- 
sengers.    The  trial  court  took  the  case  from  the  jury.     This 
court,  on  appeal,  reversed  and  remanded  the  cause,  and  held 
the  court  was  not  authorized  to  say,  as  a  matter  of  law.  that 
the  conditions  contained  in  said  deed  were  illegal  and  void,  as 
against  public  policy.     The  supreme  court  of  Indiana,   in  the 
case  of  Railway  Co.  v.   Sumner,    106  Ind.  55,   5  N.  E.  404,   in 
an  exhaustive  review  of  the  authorities  bearing  upon  condi- 
tions of  the  character  under  consideration  (on  page  59,    106 
Ind.,    and  page  406,  5  N.  E.),  say:      "Was  the  stipulation  in 
the  deed  'to  locate  and  maintain  a  depot'  on  the  line  between 
the  several  tracts  over  which  the  right  of  way  was  granted 
void?  Agreements  of  the  character  under  consideration,   so 
far  as  they  have  become  the  subject  of  judicial  interpretation, 
are  of  three  classes.     There  are  those  in  which  stipulations  are 
contained  providing:  for  the  location  of  stations  or  depots  at 
particular  places,  and  prohibiting  the  location  or  erection  of 
any  others  within  certain  prescribed  limits.     Concerning  all 
such  agreements  as  contain  restrictive  stipulations  by  which 
the  railway  company  undertakes  to  prohibit  itself  from  there- 
after erecting  other  station  houses  or  depots  at  other  places 
or  within  prescribed  limits,   they  are  uniformly,  so  far  as  we 
know,    held  to  be  void,  as  against  public  policy.     Railroad 
corporations  are  regarded  as  public  agencies  owing  duties  to 
the  public  generally.     They  are  therefore  not  authorized  to 
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make  any  contract  which  may  prevent  them  from  discharging 
their  duties  efficiently  to  the  public,  and  for  that  reason  they 
cannot  contract  that  the  company  will  not  locate  a  station  or 
erect  a  depot  at  a  place  where  the  demand's  of  business  or  con- 
centration of  population  may  at  some  time  in  the  future  re- 
quire it.  Such  a  contract  is  void,  as  against  public  policy. 
Williamson  v.  Railroad  Co.,  53  Iowa,  126,  4  N.  W.  870;  Rail- 
road Co.  v.  Mathers,  104  111.  257;  Marsh  v.  Railway  Co.,  64 
111.  414;  Railroad  Co.  v.  Mathers,  71  111.  592;  Railroad  Co. 
v.  Ryan.  1 1  Kan.  602.  Another  class  of  cases  are  those  in 
which  some  officer  or  other  person,  supposed  to  be  influential 
with  a  railway  company,  undertakes,  for  a  consideration  mov- 
ing to  them,  to  secure  the  location  of  stations,  depots,  etc.,  at 
a  particular  place.  A  conspicuous  case  in  this  class  is  Fuller 
v.  Dame,  18  Pick.  472.  All  such  contracts  are  void,  as 
aeainst  public  policy.  Bestor  v.  Wathen.  60  111.  138;  Linder 
v.  Carpenter,  62  111.  30Q.  Still  another  class  is  that  to  which 
the  case  under  consideration  is  allied.  Such  are  the  cases  in 
which  an  agreement  has  been  made  between  an  individual  and 
a  railway  corporation  for  the  location  of  a  station  or  depot  at 
a  particular  place  in  consideration  of  a  donation  of  money  or 
property  to  the  corporation,  without  any  restriction  or  prohibi- 
tion against  any  other  location.  No  case  has  fallen  under 
our  notice  in  which  this  question  was  directly  involved,  and 
which  was  not  controlled  by  other  considerations  which  con- 
demn such  an  agreement.  On  the  contrary,  it  has  been  held 
that  an  agreement  to  pay  a  railway  company  a  stipulated  sum 
in  consideration  that  it  would  locate  its  route  at  a  particular 
place  is  valid,  and  may  be  enforced.  Bank  v.  Hendrie,  49 
Iowa,  402 ;  Railroad  Co.  v.  Baab,  9  Watts,  458.  So  a  condi- 
tional subscription  of  stock  is  valid.  Railroad  Co.  v.  McCor- 
mick.  iolnd.  499;  Jewettv.  Railroad  Co.,  Id.  539.  A  voluntary 
grant  to  a  railroad  on  condition  that  it  would  locate  its  route 
and  establish  a  depot  at  a  certain  place  was  sustained,  as  not 
being  in  contravention  of  public  policy.  McClure  v.  Railroad 
Co.,  9  Kan.  373." 

It  is  next  contended  that  by  constructing,  operating,  and 
maintaining  a  railroad  for  the  period  of  eight  years  upon  said 
right  of  way  the  conditions  imposed  by  said  agreement  have 
been  satisfied.  It  is  evident  from  the  agreement  that  the  par- 
ties thereto  contemplated  that  the  railroad  company  should 
enjoy  the  use  of  said  right  of  way  so  long  as  it  should  be  used 
for  railroad  purposes,  and  no  longer,  and  that  when  it  should 
cease  to  be  so  used  it  should  revert  to  the  grantor.  In  Gray 
v.  Railroad  Co.,  supra,  where  the  same  contention  was  made, 
we  said:  "The  conveyance  in  this  case  was  upon  the  express 
condition  that  the  grantee  should  maintain  the  passenger  de- 
pot, and  stop  thereat  all  its  accommodation  trains  to  take  and 
leave  passengers.  It  could  not  have  been  in  the  contempla- 
tion of  either  of  the  parties  that  Gray  and  his  heirs  should  not 
have  the  benefit  of  the  condition  while  the  grantee  should 
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hold  and  have  the  use  of  the  land,  or  that  the  condition 
would  be  discharged  by  a  performance  during  a  portion  of  such 
period.  The  undoubted  meaning  of  the  parties  was  that,  so 
long  as  the  grantee  should  have  the  land  for  its  railroad,  and 
run  accommodation  trains,  the  trains  should  be  stopped." 
The  successors  and  assigns  of  the  Chicago  &  Southwestern 
Railway  Company  acquired  whatever  interest  they  have  in 
said  right  of  way  burdened  with  the  conditiohs  contained  in 
the  agreement  by  which  said  right  of  way  was  granted  to  said 
railway  company.  Said  conditions  were  in  the  nature  of  cove- 
nants running  with  the  land.  It  is  expressly  averred  that 
such  interest  was  acquired  with  notice  of  said  conditions,  and 
that  they  were  the  only  consideration  received  by  appellant 
for  said  right  of  way.  It  would  be  contrary  to  equity  to  allow 
appellees  to  hold  such  right  of  way  disincumberedof  such  con- 
ditions. In  Kettle  River  R.  Co.  v.  Eastern  Ry.  Co.  of  Min- 
nesota, 41  Minn.  461,  43  N.  W.  469,  6  L.  R.  A.  111,  it  is  said 
(page  473»  4*  Minn.,  page  474,  43  N.  W.,  and  page  118,  6  L. 
R.  A.):  "In  equity,  covenants  relating  to  land,  or  its  mode  of 
use  or  enjoyment,  are  frequently  enforced  against  subsequent 
grantees  with  notice,  although  there  is  no  privity  of  estate, 
and  the  covenants  do  not  strictly  run  with  the  land."  In  Peo- 
ple v.  Louisville  &  N.  R.  Co.,  120  111.  48,  10  N.  E.  657,  the 
conditions  and  stipulations  were  personal  in  their  nature,  and 
did  not  run  with  the  land. 

It  was  unnecessary  that  the  appellant  make  a  demand  upon 
appellees  that  they  comply  with  said  conditions,  prior  to  the 
filing  of  his  bill.  A  prior  entry  upon  the  premises  or  a  de- 
mand for  the  possession  is  not  necessary  upon  the  breach  of 
a  condition  subsequent  before  suit.  The  grantor,  upon  such 
breach,  may  treat  the  estate  as  having  reverted  to  him,  and 
sue  for  a  recovery  thereof.  Such  is  held  to  be  the  rule  at  law, 
and  we  see  no  reason  why  the  same  rule  should  not  obtain  in 
equity.  Cowell  v.  Colorado  Springs  Co.,  100  U.  S.  55,  25  L. 
Ed.  547. 

We  do  not  agree  with  the  contention  of  appellees  that  the 
town  of  Cicero,  by  ordinance,  has  released  them  from  a  per- 
formance of  the  conditions  requiring  them  to  operate  and 
maintain  a  railroad  over  said  right  of  way.  Said  conditions 
arise  from  the  contractual  relations  of  the  parties,  which  the 
town  of  Cicero  is  powerless  to  impair  by  ordinance. 

We  are  of  the  opinion  equity  has  jurisdiction  to  grant  the 
relief  prayed  for,  as  the  appellant  has  no  adequate  remedy  at 
law.  A  judgment  at  law  for  damages  will  not  restore  appel- 
lant to  the  possession  of  the  right  of  way,  and  would  be  una- 
vailing, as  the  appellee  the  Chicago  &  Southwestern  Railway 
Company,  with  whom  the  contract  was  made,  is  insolvent, 
and  has  ceased  to  do  business.  Ejectment  will  not  lie,  as  the 
appellant,  at  the  time  of  commencing  this  suit,  was  not  the 
owner  of  the  legal  title  to  that  part  of  scetion  21  occupied  by 
said  right  of  way,  and  then  had  therein  only  an  easement,  as 
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said  section,  subsequent  to  the  grant  of  the  said  right  of  way, 
had  been  subdivided  and  platted  by  appellant  as  the  Grant 
Locomotive  Works  addition  to  Chicago,  and  the  portion 
thereof  occupied  by  said  right  of  way  dedicated  to  the  city  as 
West  Sixteenth  street,  subject  to  the  right  of  appellant  and 
his  assigns  to  lay  down,  maintain,  and  operate  railroad  tracks 
upon  the  streets  and  alleys  of  said  subdivision,  including 
West  Sixteenth  street.  Such  an  easement  is  incorporeal  in 
its  nature.  Ejectment  lies  only  to  recover  things  corporeal. 
7  Enc.  PI.  &  Prac.  276.  And  mandamus  is  not  available  to 
appellant  as  a  remedy,  as  he  seeks  to  recover  the  easement  re- 
served by  him  in  said  street  for  railroad  purposes  disincum- 
bered  of  said  conditions,  and  not  to  compel  appellees  to  operate 
and  maintain  thereon  a  railroad.  The  decree  of  the  superior 
court  of  Cook  county  will  therefore  be  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  overrule  the  demur- 
rers, and  proceed  to  the  disposition  of  said  cause  in  accordance 
with  the  views  herein  expressed.     Reversed  and  remanded. 

NOTES. 

WHETHER  CONTRACTS  TO   LOCATE  STATIONS  OR 
DEPOTS  AT  DESIGNATED  PLAGES  ARE  VOID  AS 

AGAINST  PUBLIC  POLICY. 

GENERAL  RULE. 

Agreements  are  against  public  policy  and  void  where  they  secure  the 
location  of  a  depot  at  a  particular  place,  and  contain  a  prohibition 
against  the  location  of  any  other  depot  within  certain  prescribed  limits  ; 
or  where  an  officer  or  person  of  supposed  influence  with  a  railway  com- 
pany undertakes,  for  a  consideration  moving*  to  him,  to  secure  the  loca- 
tion of  a  depot  or  station  at  a  designated  point.  But  an  agreement 
between  an  individual  and  a  railway  corporation  for  the  location  of  a 
station  or  depot  at  a  particular  place,  in  consideration  of  a  donation  of 
money  or  property  to  the  corporation,  without  any  restriction  or  pro- 
hibition against  any  other  location,  is  not  void  as  being  in  contravention 
of  public  policy. 

United  States,— Berkley  v.  Union  Pac.  R.  Co.,  33  Fed.  Rep.  794 ;  Cook 
v.  Sherman,  16  Am.  &  Eng.  R.  Cas.  561,  4  McCrary  (U.  S.)  20,  20  Fed. 
Rep.  167 ;  Texas,  etc.,  R.  Co.  v.  Marshall,  136  U.  S.  393, 42  Am.  &  Eng. 
R.  Cas.  637. 

Florida.— Florida  C.  &  P.  R.  Co.  v.  State  ex  rel.%  31  Fla.  482,  13  So. 
Rep.  103. 

Illinois.— Marsh  v.  Fairburg,  etc.,  R.  Co.,  64  111.  414;  Mobile  &  O.  R. 
Co.  v.  People,  42  Am.  &  Eng.  R.  Cas.  671, 132  111.  559,  24  N.  E.  Rep.  643  ; 
People  ex  rel.  v.  Chicago  &  A.  R.  Co.,  40  Am.  &  Eng.  R.  Cas.  352,  130 
111.  175,  22  N.  E.  Rep.  857 ;  St.  Louis,  etc.,  R.  Co.  v.  Mathers,  104  111. 
257,  9  Am.  &  Eng.  R.  Cas.  600  ;  Snell  v.  Pells,  113  111.  145. 

Indiana. — Cleveland,  etc.,  R.  Co.  v.  Coburn,  91  Ind.  557,  17  Am.  & 
Eng.  R.  Cas.  37  ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Sumner,  24  Am.  & 
Eng.  R.  Cas.  641, 106  Ind.  55, 5  N.  E.  Rep.  404,  55  Am.  Rep.  719. 

Iowa.— Cedar  Rapids,  etc.,  R.  Co.  v.  Spafford,  41  Iowa  292;  Close  v. 
Burlington,  etc.,  R.  Co.,  64  Iowa  149,  17  Am.  &  Eng.  R.  Cas.  33; 
First  National  Bank  v.  Hendrie,  49  Iowa  402  ;  Jenkins  v.  Burlington  & 
M.  R.  R.  Co.,  29  Iowa  255  ;  Minneapolis  &  St.  L.  R.  Co.  v.  Cox,  73  Iowa 
306,  4  N.  W.  Rep.  24. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Jefferson  Co.,  21  Kan.  309 ;  Kansas 
Pac.  R.  Co.  v.  Hopkins,  18  Kan.  494 ;  McClure  v.  Missouri  River,  etc 
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R.  Co.,  9  Kan.  373 ;  St.  Joseph,  etc.,  R.  Co.  v.  Ryan,  11  Kan.  602, 15  Am. 
Rep.  357. 

Kentucky. — Berry  man  v.  Cincinnati  Southern  R.  Co.,  14  Bush  (Ky.) 
755 ;  Owensboro  A  N.  R.  Co.  v.  Griffith,  92  Ky.  137, 17  S.  W.  Rep.  277. 

Massachusetts. — Fuller  v.  Dame,  18  Pick.  (Mass.)  472. 

Mississippi. — Vicksburg,  etc.,  R.  Co.  v.  Ragsdale,  54  Miss.  200. 

Missouri. — Griswold  v.  St.  Louis,  etc.,  R.  Co.,  8  Mo.  App.  582,  1  Am. 
&  En?.  R.  Cas.  626;  Hays?.  Kansas  City,  Ft.  S.  A  G.  R.  Co.,  108  Mo. 
544, 18  S.  W.  Rep.  1115 ;  Hubbard  v.  Kansas  City,  etc.,  R.  Co.,  63  Mo. 
68  ;  Missouri  Pac.  R.  Co.  v.  Tygard,  22  Am.  A  Eng.  R.  Cas.  54,  84 
Mo.  263,  54  Am.  Rep.  97  ;  Pacific  R.  Co.  v.  Seely,  45  Mo.  212,  100  Am. 
Dec.  369 ;  Workman  v.  Campbell,  46  Mo.  310. 

Nebraska.—  Harris  v.  Roberts,  12  Neb.  631,  12  N.  W.  Rep.  89;  State 
v.  Republican  Valley  R.  Co.,  17  Neb.  647,  22  Am.  A  Eng.  R.  Cas.  506, 
18  Neb.  512. 

New  Hampshire. — Currier  v.  Concord  R.  Co.,  48  N.  H.  321. 

New  York. — Lawrence  v.  Saratoga  Lake  R.  Co.,  3  N.  Y.  S.  R.  743; 
Rich  v.  New  York  Cent.,  etc.,  R.  Co.,  87  N.  Y.  382, 11  Am.  A  Eng.  R. 
Cas.  594. 

Ohio.—  Pittsburg,  Ft.  W.  A  C.  C.  R.  Co.  v.  Rose,  24  Ohio  St.  219,  7 
Am.  Ry.  Rep.  1. 

Oregon. — Holladay  v.  Patterson,  5  Ore.  177. 

Pennsylvania.— Cumberland  Valley  R.  Co.  v.  Babb,  9  Watts  (Pa.)  58; 
Watterson  v.  Alleghany  Valley  R.  Co.,  74  Pa.  St.  208,  8  Am.  Ry.  Rep. 
30 ;  Westchester,  etc.,  R.  Co.  v.  Broomal  (Pa.),  26  Am.  A  Eng.  R.  Cas. 
291. 

Tennessee.  —Ramsey  v.  Edgefield  A  K.  R.  Co.,  3Tenn.  Ch.  170. 

Texas.  —International  A  G.  N.  R.  Co.  v.  Dawson,  62  Tex.  260; 
Houston  A  T.  C.  R.  Co.  v.  Molloy,  25  Am.  A  Eng.  R.  Cas.  244,  64  Tex. 
607  'r  Houston,  etc.,  R.  Co.  v.  McKinney,  55  Tex.  176,  8  Am.  A  Eng.  R. 
Cas.  723;  Texas,  etc.,  R.  Co.  v.  Robards,  60 Tex.  549,  48  Am.  Rep.  268; 
Wootera  v.  International  A  G.  N.  R.  Co.,  54  Tex.  294,  4  Am  A  Eng.  R. 
Cas.  100. 

Vermont.— Lamaille  Valley  R.  Co.  v.  Marsh,  49  Vt.  37, 17  Am.  Ry. 
Rep.  136. 

Washington. — Northern  Pac.  R.  Co.  v.  Territory,  3  Wash.  Ter.  303, 
29  Am.  A  Eng.  R.  Cas.  82. 

England.— Churchill  v.  Salisbury  A  D.  R.  Co.,  23  W.  R.  894 ;  Hood  v. 
North  Eastern  R.  Co.,  L.  R.  5  Ch.  525,  18  W.  R.  473,  23  L.  G.  206 ;  In 
re  Ruthin,  etc.,  R.  Act,  32  Ch.  Div.  438,  27  Am.  A  Eng.  R.  Cas.  434; 
Wilson  v.  Northampton  A  B.  J.  R.  Co.,  43  L.  J.  Ch.  503,  L.  R.  9  Ch.  279. 
22  W.  R.  380,  30  L.  T.  147. 

Canada. — Nottawasaga  Tp.  v.  Hamilton,  etc.,  R.  Co.,  16  Ont.  App. 
Rep.  52, 38  Am.  A  Eng.  R.  Cas.  677 ;  St.  Thomas  v.  Credit  Valley  R.  Co., 
36  Am.  A  Eng.  R.  Cas.  473, 15  Ont.  673 ;  St.  Thomas  v.  Credit  Valley  R. 
Co.,  12  Ont.  App.  Rep.  273,  36  Am.  A  Eng.  R.  Cas.  473. 

VALID  CONTRACTS. 

A  stipulation  in  a  deed  conveying  a  right  of  way  that,  in  considera- 
tion of  such  conveyance,  the  railroad  company  will  locate  and  maintain 
a  depot  at  a  certain  place,  without  any  restriction  or  prohibition  against 
any  other  location,  is  not  void  as  against  public  policy,  and  for  a  breach 
an  action  for  damages  will  lie.  Louisville,  N.  A.  A  C.  R.  Co.  v.  Sumner, 
24  Am.  A  Eng.  R.  Cas.  641,  106  Ind.  55,  5  N.  E.  Rep.  404. 

An  agreement  between  an  individual  and  a  railway  company  for  the 
location  of  a  station  or  depot  at  a  particular  place,  in  consideration  of  a 
donation  of  money  or  property  to  the  corporation,  is  valid  if  made  with- 
out any  restriction  or  prohibition  against  any  other  location,  and  with- 
out any  stipulation  that  the  company  should  deflect  from  its  intended 
route.     Atchison,  T.  A  S.  F.  R.  Co.  v.  Jefferson  Co.,  21  Kan.  229. 

A  railroad  company  may  receive  by  voluntary  grant  or  purchase,  and 
hold  real  estate  for  the  purpose  of  aiding  "in  the  construction,  main- 
tenance, and  accommodation  of  its  railway.*'    And  a  contract  to  convey 
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real  estate  to  a  railway  company  for  said  purpose,  provided  it  builds  a 
railway  to  a  certain  place  and  locates  its  depot  within  a  certain  town, 
is  not  in  contravention  of  public  policy,  or  void.  McClure  v.  Missouri 
River,  Ft.  S.  &  G.  R.  Co.,  9  Kan.  373. 

A  contract  to  convey  a  right  of  way  provided  that  the  company  should 
erect  a  station  in  "a  neat,  tasty,  ornamental  style."  The  company 
objected  to  a  specific  performance  on  the  ground  that  the  description 
was  too  indefinite.  The  evidence  showed  that  two  similar  stations  had 
been  built  near,  under  the  same  contracts.  Held,  that  this  was  practi- 
cal evidence  of  what  the  remaining  station  should  be.  And  the  com- 
pany should  be  required  to  build  a  station  like  the  others,  or  pay 
damages.    Lawrence  v.  Saratoga  Lake  R.  Co.,  3  N.  Y.  S.  R.  743. 

Where  a  landowner  consents  that  a  railway  company  shall  take  pos- 
session of  a  right  of  way  on  and  through  his  lands,  under  a  written 
agreement  conditioned  that  the  company  should,  within  a  given  time 
construct  aside  track,  depot,  and  station  buildings  on  the  premises,  and 
furnish  hedge  plants  to  fence  the  railway,  and  pay  the  landowner  for 
growing  the  hedge,  and  such  railway  company  takes  possession  under  the 
agreement,  obtains  the  right  of  way  thereby,  and  continues  to  use  and 
occupy  the  premises  for  such  purpose,  and  fails  and  refuses  to  comply 
with  the  terms  of  the  agreement  upon  which  it  made  entry,  took  posses- 
sion, and  acquired  the  right  of  way,  the  landowner  can  at  once,  upon 
breach  of  the  contract,  bring  his  action  at  law  for  his  damages,  and  need 
not  resort  to  the  tribunal  prescribed  by  the  statute  to  have  his  damages 
assessed.  Kansas  Pac.  R.  Co.  v.  Hopkins,  18  Kan.  494,  15  Am.  Ry. 
Rep.  287. 

Subscriptions  by  Way  of  Donation. — A  subscription  to  a  railroad  as  a 
donation  to  induce  it  to  locate  the  road  at  a  particular  place  is  not  void 
as  being  against  public  policy.  Missouri  Pac.  R.  Co.  v.  Tygard,  22  Am. 
&  Eng.  R.  Cas.  54,  84  Mo.  263,  54  Am.  Rep.  97. 

Contract  Providing  for  Payment  of  Subscription  In  Land. — A  sub- 
scriber to  railroad  stock  entered  into  an  agreement  with  the  company 
that  he  might  pay  his  subscription  by  conveying  fifteen  acres  of  land 
along  the  road,  a  deed  to  be  made  whenever  the  land  should  be  run  off 
and  the  boundaries  located,  with  a  further  provision  that  the  company 
was  to  locate  a  depot  on  the  land.  The  land  was  surveyed  and  a  deed 
was  executed  and  left  with  a  third  person  to  be  delivered  when  the 
depot  was  located  and  substantially  commenced.  No  depot  was  built, 
and  the  road  passed  into  the  hands  of  another  company.  Held,  that 
the  location  and  construction  of  the  depot  was  not  a  condition  either 
precedent  or  subsequent,  and  that  the  creditors  of  the  company  could 
subject  the  land  to  the  payment  of  the  company's  debts,  but  that  the 
landowner  was  entitled  to  damages  for  failing  to  locate  a  depot.  Ram- 
sey v.  Edgefield  &  K.  R.  Co.,  3  Tenn.  Ch.  170. 

Contract  to  Maintain  Depot  Perpetually. — The  present  weight  of 
authority  is  to  the  effect  that  a  railway  corporation  can  bind  itself  to 
maintain  perpetually  a  permanent  depot  at  a  particular  spot.  And  an 
action  can  be  maintained  for  the  value  of  certain  land  conveyed  to  a 
railway  company,  the  consideration  being  a  parol  agreement  between 
the  grantor  and  the  company  that  the  latter' a  depot  should  be  perma- 
nently located  in  the  southern  part  of  a  certain  city,  the  railroad  having 
afterwards  removed  its  depot  from  that  location.  International  &  Great 
Northern  R.  Co.  v.  Dawson  et  al.f  62  Texas  Reports  200. 

Authority  of  Directors. — Where  a  landowner  sues  to  recover  damages 
for  being  induced  to  convey  a  right  of  way  upon  false  representations 
that  a  depot  would  be  located  on  his  lands,  it  is  error  to  allow  him  to 
testify  that  the  directors  of  the  company  told  him  before  the  conveyance 
was  made  that  the  depot  would  be  so  erected,  unless  he  follows  it  up  by 
further  proof  that  the  directors  were  authorized  to  bind  the  company  by 
such  declarations,  or  that  the  same  were  made  while  acting  in  some 
matter  authorized  by  the  company.  East  Line  &  R.  R.  Co.  v.  Garrett, 
52  Tex.  133,  quoted  in  Gulf,  C.  &  S.  P.  R.  Co.  v.  Jones,  51  Am.  & 
Eng.  R.  Cas.  415,  82  Tex.  156 ;  Houston  &  T.  C.  R.  Co.  v.  McKinney, 
8  Am.  &  Eng.  R.  Cas.  723,  55  Tex.  176. 
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Contract  to  Pay  for  Presentation  of  Petition  for  Location  of  Depot. — 
A  contract  to  pay  a  given  sum  of  money  to  one  who  should  present  a 
petition  or  proposition  to  the  directors  of  a  railroad  company  for  the 
location  of  the  depot  on  certain  land,  the  money  to  be  paid  on  location 
of  the  depot  and  completion  of  the  road,  is  not  void  as  against  public 
policy,  unless  it  appear  that  sinister,  extraneous,  or  corrupting  influ- 
ences were  brought  to  bear  on  the  company  to  superinduce  the  location. 
Workman  v.  Campbell,  46  Mo.  305. 

Breach  of  Contract  Ground  for  Damages. — In  the  deed  for  right  of 
way  to  appellant,  executed  by  appellees,  is  the  following  recital :  "That 
for  and  in  consideration  of  the  enhanced  value  to  be  given  and  is  con- 
templated to  arise  to  our  lands  and  other  property  by  the  location  and 
construction  of  the  Chicago,  Texas  &  M.  C.  R. ,  and  for  the  considera- 
tion of  full  and  complete  value  accruing  to  us  by  this  transaction,  in 
locating  and  maintaining  a  station  on  the  lands  hereby  granted,  we," 
etc.  The  deed  in  terms  conveyed  in  fee  the  right  of  way.  Held,  that 
the  deed  passed  the  land  entirely  out  of  the  grantors  and  to  the  railway 
company.  It  is  in  no  sense  executory.  A  failure  to  locate  or  maintain 
a  station  might  be  ground  for  damages,  but  not  for  avoiding  the  deed. 
The  stipulation  for  a  station,  etc.,  is  a  covenant,  not  a  condition. 
Chicago,  T.  A  M.  C.  R.  Co.  v.  Titterington,  84  Tex.  218, 19  S.  W.  Rep. 
472. 

Measure  of  Damages  for  Breach  of  Contract. — One  who  executed  an 
absolute  grant  of  the  right  of  way  to  a  railway  company,  in  considera- 
tion of  one  dollar  paid,  and  of  enhanced  value  to  result  to  his  property 
by  the  construction  of  the  road,  claimed  damages  for  the  breach  of  a 
collateral  verbal  agreement  by  which  a  terminal  depot  should  be  estab- 
lished at  a  particular  point,  which  was  not  done.  Held^  that  the  meas- 
ure of  his  damages  would  have  no  relation  to  the  value  of  the  land,  but 
would  be  determined  by  the  injury  to  the  grantor,  caused  by  the  erection 
of  a  depot  at  another  point,  and  the  failure  to  deliver  passengers  and 
freight  at  the  point  agreed  on  for  a  terminal  depot.  Galveston,  H.  A 
S.  A.  R.  Co.  v.  Pfeuffer,  11  Am.  A  Eng.  R.  Cas.  373,  56  Tex.  66. 

Trains  Must  Stop  at  Station. — Where  a  company  has  covenanted  with 
a  landowner  that  a  piece  of  land  purchased  from  him  shall  be  forever 
used  as  a  first-class  station,  and  such  company  is  afterwards  made  a 
part  of  another  company  having  a  much  longer  line,  and  the  station 
erected  has  remained  for  many  years  without  objection,  the  passengers 
being  few,  the  court  will  not,  on  the  application  of  such  landowner, 
compel  the  company  to  erect  a  larger  station  ;  but  as  many  trains  as 
stop  at  any  other  station  between  the  termini  of  the  original  road, 
excepting  mail,  express  and  special  trains,  must  stop  at  such  stations. 
Hood  v.  North  Eastern  R.  Co.,  L.  R.  5  Ch.  525, 18  W.  R.  473,  23  I*.  T. 
206. 

VOID  CONTRACTS. 

Equity  will  not  enforce  specific  performance  of  a  contract  to  locate 
passenger  and  freight  depots  at  a  particular  point  and  at  no  other  point 
in  a  town,  the  enforcement  of  such  contract  being  regarded  as  against 
public  policy.  Marsh  v.  Fairbury,  P.  A  N.  W.  R.  Co.,  64  111.  414,  2  Am. 
Ry.  Rep.  82. 

Contract  Not  to  Have  Other  Depot  in  City.— The  plaintiffs  procured 
the  conveyance  to  the  defendant  of  certain  lots  in  the  city  of  Des  Moines 
upon  consideration  of  a  promise  by  defendant  that  it  would  build  thereon 
passenger  and  freight  depots,  which  should  be  the  only  ones  built,  or 
maintained  by  it  in  said  city.  Defendant  built,  and  has  since  main- 
tained, both  passenger  and  freight  depots  thereon,  but  having  also  built 
a  depot  in  another  part  of  the  city,  an  action  was  brought  by  plaintiffs 
to  recover  as  damages  the  value  of  the  lots  conveyed.  Hela^  that  such 
action  was  based  upon  the  contract,  which  was  illegal  and  void,  as 
against  public  policy,  and  the  parties  being  in  pari  delicto,  the  action 
could  be  maintained.  Williamson  v.  Chicago,  R.  I.  A  P.  R.  Co.,  53  Iowa 
126,  4  N.  W.  Rep.  870,  36  Am.  Rep.  206. 

Principal  Place  of  Business  in  Certain  Town. — Certain  individuals 
entered  into  a  contract  under  seal  to  furnish  a  railroad  company,  at  their 
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own  expense,  a  right  of  way  and  certain  other  lands  for  purposes  of  the 
road,  on  condition  that  the  company  would  maintain  its  principal  place 
of  business  at  a  certain  place,  and  should  not  build  a  side  track  to  a 
certain  town.  Held,  that  the  provision  relating-  to  the  side  track  was 
void  as  against  public  policy,  and,  as  the  contract  was  not  separable, 
the  whole  of  it  was  void .  Pueblo  &  A .  V.  R.  Co.  v.  Taylor,  6  Am.  A  Eng. 
R.  Cas.  474,  6  Colo.  1,  45  Am.  Rep.  512. 

Locating  Depot  in  Certain  Place  to  Punish  Non-Subscribing  Town. — 
Railroad  companies  have  unlimited  power  to  locate  their  depots  for  the 
best  interest  of  the  community  and  of  the  road,  even  though  a  money 
consideration  be  paid  therefor,  but  they  cannot  make  a  matter  of  com- 
merce of  them  as  a  punishment  to  a  non-subscribing  town.  Currie  v, 
Natchez,  J.  &  C.  R.  Co.  (Miss.).  20  Am.  A  Eng.  R.  Cas.  303. 

Stations— Agreements  with  Officers  to  Influence  Location  of. — Con- 
tracts by  which  officers  or  other  persons  supposed  to  be  influential  with 
the  company  undertake  for  a  consideration  to  secure  the  location  of 
stations,  etc.,  at  a  particular  place,  are  against  public  policy  and  void. 
Louisville,  N.  A.  A  C.  R.  Co.  v.  Sumner  (Ind.),  24  Am.  &  Eng.  R.  Cas. 
641  ;  Berry  man  v.  Cincinnati  Southern  R.  Trustees,  14  Bush  (Ky.) 
755  ;  Fuller  v.  Dame,  18  Pick.  (Mass.)  472;  lander  v.  Carpenter,  62  111. 
309 ;  Bestor  v.  Wathen,  60  111.  138 ;  Woodstock  Iron  Co.  z>.  Richmond 
&  D.  Extension  Co.  (U.  S.),  38  Am.  A  Eng.  R.  Cas.  683,  129  U.  S. 
643,  9  Sup.  Ct.  Rep.  402.  Thus  a  contract  to  pay  the  director  of  a 
railroad  who  owns  and  controls  the  greater  part  of  its  stock,  a 
sum  in  consideration  of  his  causing  the  line  of  road  to  be  located  on  a 
certain  route  and  a  depot  to  be  built  at  a  certain  place  instead  of  adopt- 
ing another  shorter  route  then  surveyed,  is  invalid.  Holladay  v.  Patter- 
son, 5  Ore.  177. 

The  directors  of  a  railroad  company  are  the  trustees  both  of  the  public 
and  of  the  stockholders  of  the  company,  and,  in  the  discharge  of  their 
two-fold  duty,  are  required  to  act  with  reference  to  the  public  convenience 
on  the  one  hand  and  the  private  interests  of  the  stockholders  on  the 
other ;  and  the  interests  of  both  forbid  that  there  should  be  a  positive 
prohibition  against  the  establishment  of  stations  at  any  point  on  the 
line  of  the  road.  Hence  a  contract  which  prohibits  the  establishment  of 
such  stations  will  not  be  enforced  in  a  court  of  equity.  St.  Louis,  J.  A 
C.  R.  Co.  v.  Mathers,  71  111.  592. 

Where  Parties  Are  in  Pari  Delicto. — The  parties  to  a  contract,  which 
is  illegal  because  of  a  stipulation  that  no  other  depot  should  be  erected, 
are  in  pari  delicto,  and  the  court  will  not  interfere  to  protect  the  rights 
of  either.  Williamson  v.  Chicago,  R.  I.  A  P.  R.  Co.,  53  Iowa  126 ;  St. 
Louis.  J.  &  C.  R.  Co.  v.  Mathers  (111.),  9  Am.  A  Eng.  R.  Cas.  600. 
Thus,  an  action  for  damages  for  breach  of  the  condition  cannot  be  main- 
tained. Williamson  v.  Chicago,  R.  I.  A  P.  R.  Co.,  53 Iowa  126.  And 
where  the  owner  of  lots  conveyed  the  same  in  trust  for  the  benefit  of  a 
railroad  company  in  consideration  of  the  illegal  agreement  of  the  com- 
pany not  to  establish  any  depot  or  station  within  three  miles  of  a  certain 
place  on  its  road,  and  the  trustee  afterwards  reconveyed  the  property 
back  to  the  grantor,  it  was  held  that  the  company  could  not  maintain 
a  bill  to  have  the  lots  sold  for  its  benefit  and  have  the  same  again  con- 
veyed to  the  trustee  for  its  benefit.  St.  Louis,  J.  &  C.  R.  Co.  v.  Mathers 
(111.),  71  111.  592,  9  Am.  A  Eng.  R.  Cas.  600. 

Contracts  Induced  by  Prospects  of  Mere  Gain. — It  has  been  held 
that  a  conveyance  of  land  to  a  railroad  company  for  the  purpose  of  specu- 
lation in  consideration  of  the  location  of  a  freight  and  passenger  depot 
upon  the  line  of  the  grantor,  is  void  as  against  public  policy  if  there  is 
no  evidence  that  the  land  was  intended  to  be  used  for  the  general  busi- 
ness of  locating,  constructing,  managing,  and  operating  a  road.  Pa- 
cific R.  Co.  v.  Seely,  45  Mo.  205.  The  court  appears  to  have  decided  this 
case  upon  the  ground  that  such  an  agreement  might  be  induced  by 
prospects  of  mere  gain,  and  that  thus  the  general  welfare  of  the  public, 
to  serve  with  the  charter  of  the  company,  was  granted  in  part  at  least, 
might  be  sacrificed  to  subserve  mere  private  interests.  See  also,  Fisher 
v.  Evansville  A  C.  R.  Co.,  7  Ind.  407 ;  Carlisle  v.  Terre  Haute  A  R.  R. 
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Co.,6Ind.316;  McMillen  v.  Maysville  &  L,.  R.  Co.,  1SB.  Mon.  (Ky.)218; 
Henderson  &  N.  R.  Co.  v.  Lea  veil,  16  B.  Mon.  (Ky.)  358;  Central 
Turnpike  Corp.  v.  Valentine,  10  Pick.  (Mass.)  142;  Troy  &  G.  R.  Co.  t>. 
Newton,  1  Gray  (Mass.)  544 ;  Chapman  v.  Mad  River  &  L.  E.  R.  Co., 
6  Ohio  St.  119  ;  Cumberland  Valley  R.  Co.  v.  Baab,  9  Watts  (Pa.)  458; 
Rhey  v.  Ebensburg  &  S.  Plank-Road  Co.,  27  Pa.  St.  261;  Racine 
County  Bank  v.  Ayres,  12  Wis.  512. 

Contract  Not  to  Locate  Station  at  Particular  Place. — An  agreement 
entered  into  by  a  railroad  company  for  a  valuable  consideration,  agree- 
ing to  maintain  a  station  at  a  particular  place  and  not  to  have  or  use 
another  station  within  three  miles  of  the  place,  is  against  public  policy* 
and  void,  so  far  as  relates  to  the  discontinuance  of  the  one  station.  St. 
Joseph  &  D.  C.  R.  Co.  v.  Ryan,  11  Kan.  602. 

Contract  Not  to  Locate  Station  at  Certain  Place  for  One  Year. — But 
while  it  would  appear  that  a  contract  that  a  depot  should  not  be  built  at 
or  near  some  particular  town  or  city  for  the  space  of  one  year  is  illegal, 
the  court  cannot,  without  kndwing  the  facts,  determine  as  matter  of 
law  that  a  contract  not  to  build  a  depot  at  a  particular  place,  not  a  town 
or  city,  for  the  space  of  one  year  only,  would  be  against  public  policy. 
Tucker  v.  Allen,  16  Kan.  312. 


Georgia  R.  Co.  et  aL  v.  Johnson. 

(Supreme  Court  of  Georgia,  May  24,  igoi.) 
[38  S.  E.  Rep.  954.] 

Carriers — Baggage.* — Articles  which  are  perishable  in  their  nature, 
such  as  fruits,  etc.,  are  not  baggage,  when  placed  in  his  trunk  by  a 
passenger  on  a  railroad  to  be  transported.  If,  therefore,  the  fruit  rots, 
because  of  long  delay  in  delivering  the  trunk,  and  injures  the  clothing 
in  the  trunk,  the  railroad  company  is  not  liable  for  the  injury  sustained. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Morgan  county ;  John  C.  Hart, 
Judge. 

Action  by  Celeste  Johnson  against  the  Georgia  Railroad 
Company  and  others.  Judgment  for  plaintiff.  Defendants 
bring  error.     Reversed. 

Foster  &  Butler  and  Jos.  B.  &  Bryan  Cumming,  for  plaintiffs 
in  error. 
Percy  Middlebrooks,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 


Illinois  Cent.  R.  Co.  v.  Lancashire  Ins.  Co. 

(Supreme  Court  of  Mississippi,  April  20,  igoi.) 

[30  So.  Rep.  43.] 

Delivery  of  Freight — Bill  of  Lading  as  Conclusive  Evidence  of— Right 
to  Recover  on  Indemnity  Pol  icy.  f— Under  Code  1892,  §  4299,  providing 
that  bills  of  lading  in  the  hands  of  bona  fide  holders  shall  be  con- 

*See  monographic  note  by  Mr.  Rose,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  XIX 
et  seq. 

fSee  generally,  Mouton  p.  Louisville  &  N.  R.  Co.  (Ala.),  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  673,  and  extensive  note,  68  et  seq. 
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elusive  evidence  of  delivery,  the  carrier  cannot  contest  the  fact  of 
delivery  under  such  circumstances,  and  can  therefore  recover  over  on  an 
indemnity  policy  whether  the  goods  have  been  actually  delivered  to  it  or 
not. 

Limiting  Liability — Consideration. — Where  there  is  but  one  contract 
and  one  rate  open  and  offered  to  the  shipper  by  a  common  carrier,  and 
no  option  is  given  him,  a  special  provision  limiting  the  common-law 
liability  of  the  carrier  to  "loss  or  damage  occasioned  by  wrongful  acts 
or  gross  negligence"  is  without  consideration  and  void. 

Appeal  from  circuit  court,  Clay  county ;  C.  H.  Campbell, 
Special  Judge. 

Action  on  an  insurance  policy  by  the  Illinois  Central  Rail- 
road Company  against  the  Lancashire  Insurance  Company. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

Mayes  &  Harris,  for  appellant. 
Green  &  Green,  for  appellee. 

HARPER,  Special  Judge.  This  case  was  tried  in  the  court 
below  on  an  agreed  statement  of  facts.  This  agreed  state- 
ment in  some  respects  is  meager  and  unsatisfactory,  and  we 
have  had  some  difficulty  in  determining  its  legal  effect.  But, 
interpreting  it  in  the  light  of  other  evidence  in  the  record, 
and  admissions  of  counsel  in  their  briefs,  we  think  it  fairly 
shows  the  following  facts:  Certain  persons  deposited  cotton 
with  the  Shippers'  Compress  Company  of  West  Point,  Miss., 
to  be  compressed  for  shipment  over  the  Illinois  Central  rail- 
road after  it  had  been  so  compressed,  and  nothing:  further  re- 
mained to  be  done  to  prepare  it  for  shipment.  The  railroad 
company  issued  its  several  bills  of  lading  on  such  cotton,  all 
of  which  was  consigned  to  points  in  other  states  of  the  United 
States,  except  one  lot,  which  was  consigned  to  some  point  in 
Canada. 

These  several  bills  of  lading  contained  a  stipulation  in 
these  words:  "Such  liability  to  be  only  for  such  loss  or  dam- 
age occasioned  by  wrongful  acts  or  gross  negligence  of  car- 
rier.' '  The  railroad  company  had  previously  taken  out  a 
policy  of  insurance  against  loss  or  damage  by  fire  in  the  Lan- 
cashire Insurance  Company,  which  policy  contained  a  provi- 
sion describing  the  property  to  be  covered  thereby  in  these 
words:  "On  cotton  in  bales  for  which  bills  of  lading  have 
been  issued  by  their  duly-authorized  agents,  and  for  which  they 
shall  be  liable,  while  contained  in  Shippers'  Compress,  West 
Point,  Mississippi."  This  cotton,  while  still  in  the  hands  of 
the  compress  company,  awaiting  the  pleasure  of  the  railroad 
company  to  load  it  on  its  cars,  and  after  the  bills  of  lading  had, 
been  issued  thereon,  was  destroyed  by  fire,  without  any  negli- 
gence, fault,  or  wrong  on  the  part  of  the  railroad  company. 
The  railroad  company,  conceiving  itself  to  be  liable,  paid  the 
value  of  the  cotton  so  destroyed  to  the  several  consignees,  who 
presumably  held  the  bills  of  lading  from  the  consignors,  as 
evidenced  by  the  several  receipts  in  the  record.     Thereupon 
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the  railroad  company  brought  this  action  against  the  Lanca- 
shire Insurance  Company,  seeking  to  hold  it  liable  on  its  con- 
tract of  insurance  for  the  loss  thus  sustained  by  the  destruction 
of  the  cotton  in  question.  The  court  below  gave  judgment 
for  the  defendant,  the  insurance  company,  and  the  plaintiff, 
the  railroad  company,  appealed. 

It  is  contended  here,  in  the  first  place,  on  behalf  of  the  ap- 
pellee, that  there  was  no  sufficient  delivery  of  the  cotton  to 
appellant  to  render  it  liable  under  its  bills  of  lading.  It  will 
be  noted  that,  though  the  cotton  remained  in  the  hands  of  the 
Shippers'  Compress,  nothing  remained  to  be  done  by  the 
owners  to  complete  the  delivery,  and  the  railroad  company  had 
only  to  load  it  on  the  cars.  The  issuance  of  the  bills  of  lad- 
ing is  at  least  prima  facie  evidence  of  delivery,  and  nothing 
shown  in  the  agreed  statement  of  facts  suffices  to  rebut  such 
presumption.  The  contract  of  insurance  itself  manifestly 
contemplates  just  such  delivery  as  was  here  made,  and  none 
other;  for  by  its  terms  it  is  made  to  cover  only  cotton  in  the 
Shippers'  Compress,  and  everything  looking  to  a  delivery  had 
been  done,  except  the  taking  of  the  cotton  out  of  the  Shippers' 
Compress  and  loading  it  on  the  cars.  If  the  contention  of 
appellee  on  this  point  be  sound,  it  is  difficult  to  see  how  any 
liability  could  ever  have  arisen  under  its  contract.  But  we 
think  that  the  record,  fairly  interpreted,  shows  that  the  bills 
of  lading  were  held  by  the  consignees,  who  were  bona  fide 
holders  for  value;  and,  if  that  be  true,  the  question  of 
delivery  is  controlled  by  section  4299,  Code  1892,  which  pro- 
vides that  bills  of  lading  in  such  cases  shall  be  conclusive  evi- 
dence of  delivery. 

In  the  next  place  it  is  insisted  by  appellee  that  the  railroad 
company  was  not  liable  for  the  destruction  of  the  cotton,  under 
the  terms  of  its  bills  of  lading,  since  they  limited  its  common- 
law  liability  as  an  insurer.  It  is  conceded  by  the  appellant 
that  this  contention  is  correct,  if  such  provisions  in  the  bills 
of  lading  be  valid  and  binding  under  the  circumstances  of 
the  instant  case.  It  is  well  settled  that,  since  a  common 
carrier  exercises  a  public  employment,  it  cannot  by  any  act  of 
its  own  evade  the  duties  imposed  on  it  as  such  by  law. 
Hence  a  carrier  cannot  refuse  to  carry  for  a  shipper  because 
he  declines  to  enter  into  a  special  contract  limiting  its  com- 
mon-law liabilities.  The  common  carrier  must  at  all  times 
be  ready  and  willing  to  contract  with  the  shipper  on  the  terms 
and  conditions  imposed  by  law.  If  the  carrier  desire  to  limit 
its  common-law  liability,  it  can  only  do  so  by  special  contract 
with  the  particular  shipper,  freely  and  fairly  entered  into,  and 
upon  sufficient  consideration.  If  there  be  but  one  contract 
and  one  rate  open  and  offered  to  the  shipper,  and  no  option 
or  choice  be  given  him,  then  it  seems  clear  that  a  special  pro- 
vision limiting  its  common-law  liability  under  such  circum- 
stances is  without  consideration  and  void.  It  was  held  in  the 
case  of  Railroad  Co.  v.  Gilbert,  88  Tenn.  430,  12  S.  W.  1018, 
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7  L.  R.  A.  162,  that  a  fire  clause  in  a  bill  of  lading  exempting 
the  carrier  from  loss  by  fire  is  not  valid  where  transportation 
according  to  the  rules  of  common  law  is  not  offered  as  an 
alternative,  and  no  reduction  of  rates  is  made  as  a  considera- 
tion for  the  exemption.  This  rule  seems  to  be  founded  on  a 
wise  policy.  See,  also,  Railway  Co.  v.  Cravens  (Ark.)  18  L. 
R.  A.  527  (s.  c.  20  S.  W.  803),  and  cases  there  noted.  In  the 
instant  case,  as  we  interpret  the  agreed  statement  of  facts, 
there  was  but  one  form  of  contract  and  but  one  rate  of  freight 
open  and  offered  to  the  shipper ;  that,  as  to  shipments  within 
the  United  States,  such  rate  had  been  approved  by  the 
interstate  commerce  commission,  and  could  not  have  been 
changed  except  by  its  consent.  Under  such  circumstances, 
the  contract  entered  into  with  the  shipper  by  the  railroad 
company  limiting  its  common-law  liability  as  an  insurer  was 
without  consideration  and  void.  Appellant's  liability  as  to 
the  cotton  in  question  was  clear,  and,  having  met  it,  it  was 
clearly  entitled  to  recover  from  appellee  on  its  contract  of 
insurance.  The  judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded. 


Lang  v.  Brady. 

{Supreme  Court  of  Errors  of  Connecticut,  May  29, 1901. 

[49  Atl.  Rep.  199.] 

Injury  to  Goods — Sufficiency  of  Demurrer  to  Complaint. — In  an  action 
against  a  common  carrier  for  injury  to  goods,  defendant  demurred  to  the 
complaint  because  facts  alleged  did  not  show  defendant  to  be  under  any 
obligation  to  give  the  alleged  care  to  the  goods,  and  that  he  failed  to 
perform  his  duty  in  respect  to  the  goods  ;  further,  because  the  complaint, 
alleging  that  the  goods  were  injured  by  defendant's  default,  did  not 
state  facts  to  show  in  what  the  default  consisted.  Held,  that  the 
demurrer  was  not  specific  enough  to  reach  any  defect  in  mere  form  of 
statement. 

Same— Sufficiency  of  Complaint.— Plaintiff's  complaint  alleged  that 
he  delivered  certain  goods  to  defendant  as  a  common  carrier,  to  be 
delivered  to  him  at  a  certain  place  for  hire,  and  that  the  defendant 
neglected  his  duty,  in  that  he  did  not  carry  them  safely,  and  that  the 
goods  carried  were  injured  by  defendant's  default,  to  plaintiff's  damage. 
field,  that  such  complaint  was  not  insufficient  because  of  failure  to 
allege  that  it  was  defendant's  duty  to  carry  the  goods  safely,  since  such 
duty  is  implied  bv  law. 

Same — Same — Allegations — Particular  Acts  of  Negligence.* — Plain- 
tiff's complaint  alleged  that  he  delivered  certain  goods  to  defendant  as 
a  common  carrier  to  be  delivered  to  him  at  a  certain  place,  for  hire,  and 
that  the  defendant  neglected  his  duty,  in  that  he  did  not  carry  them 
safely.  Held,  that  the  complaint  was  not  insufficient  because  of  failure 
to  allege  particular  acts  of  negligence. 

Appeal  from  court  of  common  pleas,  New  Haven  county; 
Leverett  M.  Hubbard,  Judge. 

Action  by  Joseph  H.  Lang  against  Bernard  Brady.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.     Reversed. 

•See  2  Rap.  A  Mack's  Dig.  274  et  seq.  ;  3  Knc.  PI.  A  Pr.  848  et  seq. 
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Charles  G.  Morris,  for  appellant. 
Charles  S.  Hamilton,  for  appellee. 

HAMERSLEY,  J.  A  common  carrier  is  one  whose  busi- 
ness is  to  carry  for  hire  from  one  place  to  another  the  goods 
of  all  persons  indifferently.  The  law  (except  as  modified  by 
statute  or  contract)  imposes  upon  common  carriers  a  duty,  as 
incident  to  their  occupation,  to  carry  and  deliver  at  their 
destination  the  goods  transported  by  them  in  the  exercise  of 
their  business  safely.1  and  makes  them  liable  for  all  losses  in 
respect  to  such  goods,  unless  they  arise  from  the  act  of  God 
or  the  public  enemy.  The  complaint  in  this  case  alleges  that 
the  defendant  is  a  common  carrier ;  that  the  plaintiff  delivered 
to  him  as  such  common  carrier  certain  specified  goods  to  be 
carried  from  81  Green  street  to  137  Congress  avenue,  and 
there  delivered  to  the  plaintiff,  for  hire;  that  the  defendant 
neglected  his  duty  in  that  he  did  not  safely  carry  and  deliver 
said  goods;  and  that  the  different  articles  carried  were  injured 
by  default  of  the  defendant,  to  the  damage  of  the  plaintiff. 
The  defendant  demurred  to  the  complaint — First,  because  the 
facts  alleged  do  not  show  that  the  defendant  was  under  any 
obligation  to  give  to  the  goods  the  care  alleged,  and  do  not 
show  that  the  defendant  failed  to  perform  any  duty  he  was 
under  in  respect  to  said  goods;  and,  second,  because  the  com- 
plaint alleges  that  the  several  articles  specified  were  injured 
by  default  of  the  defendant,  without  stating  any  facts  to  show 
in  what  his  default  consisted.  The  court  below  sustained  the 
demurrer.  We  think  it  should  have  been  overruled.  As  to 
the  first  ground,  the  demurrer  is  too  general  to  reach  any 
defect  in  the  mere  form  of  statement,  and  the  complaint  is 
plainly  good  in  substance.  The  duty  to  carry  the  goods  safely 
is  one  implied  by  law,  and  need  not  be  alleged.  The  delivery 
of  the  goods  to  the  defendant  as  a  common  carrier,  and  his 
failure  to  carry  them  safely,  is  directly  alleged;  and  the 
acceptance  of  the  goods  by  the  defendant,  if  not  directly 
alleged,  is  certainly  alleged  inferentially.  If  the  complaint  is 
open  to  objection  in  this  respect,  the  defect  is  at  most  one  of 
form,  and  is  not  specified  in  the  demurrer.  As  to  the  second 
ground,  this  action  is  for  the  breach  of  the  duty  imposed  upon 
common  carriers  by  law  independently  of  contract,  and 
allegations  of  particular  acts  of  negligence  are  unnecessary. 
It  is  sufficient  that  the  goods  were  injured  while  in  the  care 
of  the  defendant  as  a  common  carrier.  There  is  error.  The 
judgment  of  the  court  of  common  pleas  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 
The  other  judges  concurred. 
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{Supreme  Court  of  Kansas,  June  <?,  too /.) 
[65  Pac.  Rep.  261.] 

Carriers — Live-Stock  Shipment — Notice  of  Injuries.* — Where,  in  a 
special  live-stock  contract  for  the  shipment  of  cattle,  the  shipper  ex- 
pressly agrees,  as  a  condition  precedent  to  his  right  of  recovery  for  dam- 
ages growing  out  of  such  shipment,  that  "he  will  give  notice  in  writing 
to  the  conductor  in  charge  of  the  train,  or  the  nearest  station  or  freight 
agent  of  the  carrier  on  whose  line  the  injuries  occur  before  said  cars 
leave  carrier's  line,  or  before  the  cattle  are  mingled  with  other  cattle, 
or  removed  from  pens  at  destination,"  such  contract  stipulating  for 
written  notice,  fairly  entered  into  by  both  parties,  is  reasonable,  and 
binding  upon  the  parties;  and  where  it  is  further  provided  in  such  con- 
tract that  "no  agent  of  this  company  has  any  authority  to  waive,  mod- 
ify, or  amend  any  of  the  provisions  of  this  contract"  it  is  error  to 
instruct  the  jury  that  notice  different  from  that  provided  in  the  contract 
is  sufficient,  based  upon  the  waiver  of  such  written  notice  by  the  acts  or 
knowledge  of  the  agent  of  the  company. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Coffey  county ;  W.  A.  Randolph, 
Judge. 

Action  by  J.  B.  Kirkham  against  the  Missouri,  Kansas  & 
Texas  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

T.  N.  Sedgwick,  L.  B.  Kellogg,  and  Jas.  Redmond,  for  plain- 
tiff in  error. 
Joe  Rolston,  for  defendant  in  error. 

POLLOCK,  J.  Action  brought  to  recover  from  the  railway 
company  damages  for  death  of  9  calves,  alleged  to  have  been 
caused  by  negligence  of  the  company  in  making  shipment  of 
a  car  load  of  72  calves,  shipped  from  the  city  of  Chanute  to 
the  city  of  Burlington.  On  the  day  of  the  shipment  the  calves 
were  driven  a  distance  of  11  or  12  miles  over  muddy  roads, 
arriving  in  the  city  of  Chanute  about  4  p.  m. ;  were  loaded  in 
a  car  which  left  the  city  of  Chanute  on  a  special  freight  train 
about  $  p.  m.,  and  arrived  at  the  city  of  Burlington  about 
8:25  p.  m.  The  pens  of  defendant  company  being  muddy, 
the  calves  were  removed  therefrom  on  the  evening  of  arrival, 
and  were  driven  some  distance  that  night.  The  shipment 
was  made  under  a  special  live-stock  contract,  copy  of  which 
was  attached  to  plaintiff's  bill  of  particulars  in  justice  court, 
where  the  action  was  instituted.  This  contract,  among  other 
things,  provides:  "The  shipper  further  expressly  agrees  that, 
as  a  condition  precedent  to  his  right  to  recover  any  damages 
for  any  loss  or  injury  to  said  cattle  resulting  from  carrier's 
negligence  as  aforesaid,  including  delays,  he  will  give  notice 
in  writing  to  the  conductor  in  charge  of  the  train,  or  the 
nearest  station  or  freight  agent  of  the  carrier  on   whose   line 

♦Limiting  liability  by  requiring  notice  of  claim  from  shipper,  see  St. 
Lrouis,  etc.,  Ry.  Co.  v.  Law,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  286,  and 
foot-note. 
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the  injuries  occur,  before  said  cars  leave  that  carrier's  line,  or 
before  the  cattle  are  mingled  with  other  cattle,  or  removed 
from  pens  at  destination.  In  his  notice  he  shall  state  place 
and  nature  of  the  injuries  complained  of,  to  the  end  that  they 
may  be  fully  and  fairly  investigated ;  and  said  shipper  shall, 
within  30  days  after  the  happening  of  the  injuries  complained 
of,  file  with  some  freight  or  station  agent  of  the  carrier  on 
whose  line  the  injury  occurred  his  claim  therefor,  giving  the 
amount.  Shipper's  failure  to  comply  with  the  requirements 
of  this  section  shall  absolutely  defeat  and  bar  any  cause  of 
action  for  any  injuries  resulting  to  said  cattle  as  aforesaid. 
*  *  *  No  agent  of  this  company  has  any  authority  to 
waive,  modify,  or  amend  anv  of  the  provisions  of  this  con- 
tract," etc.  No  notice  or  claim  of  damages  was  made  to  the 
conductor  in  charge  of  the  train  at  Burlington,  or  to  the  station 
agent  at  said  place,  until  the  following  day,  and  until  the 
cattle  had  been  removed  from  the  pens  at  point  of  destina- 
tion. Plaintiff  had  judgment  in  justice  court,  and  the  railway 
company  appealed.  Upon  a  trial  in  the  district  court  plaintiff 
had  judgment,  and  the  railway  company  prosecutes  this  pro- 
ceeding in  error. 

It  was  found  by  the  jury  that  plaintiff  overloaded  the  car; 
that  65  of  the  calves  shipped  was  as  many  as  could  properly 
be  loaded  into  the  car  in  which  they  were  shipped.  The 
principal  ground  of  error  claimed  is  in  the  instructions  of  the 
court.  Among  others,  the  court  gave  the  following  instruc- 
tions: "(3)  The  contract  entered  into  between  the  plaintiff 
and  the  defendant  for  the  shipment  of  the  calves  is  in  writing, 
and  is  attached  to  the  plaintiff's  bill  of  particulars  in  this 
case ;  and  the  conditions  of  such  contract  are  binding  upon  the 
parties,  unless  for  some  reason  the  terms  and  conditions  have 
been  waived,  or  the  performance  of  the  conditions  rendered 
impossible  or  unnecessary*  by  the  action  of  the  parties  or  one 
of  them."  "(5)  If  you  find  that  the  said  calves  in  question 
were  killed  by  the  carelessness  and  negligence  of  the  defend- 
ant railway  company,  and  that  the  plaintiff  himself  was  not 
guilty  of  negligence  in  loading  the  calves,  and  that  due  notice 
of  the  claim  for  damages  was  given  as  required  by  the  contract, 
or  that  the  necessity  for  giving  such  notice  was  waived,  then 
you  will  find  for  the  plaintiff  in  the  sum  the  evidence  shows 
he  was  damaged."  "(9)  If,  when  the  car  came  into  Burling- 
ton, and  the  plaintiff  discovered  the  calves  were  dead,  or  that 
he  wanted  to  claim  damages  for  anv  reason,  it  was  his  duty  to 
make  a  claim  in  writing  for  such  damages  of  the  conductor  of 
the  train  or  the  station  agent.  If  the  station  agent  was  not 
at  the  station  when  the  calves  were  unloaded,  and  he  could 
not,  for  that  reason,  give  notice  on  that  day,  and,  before 
mingling  the  stock  with  other  cattle,  he  gave  such  notice, 
even  though  the  cattle  were  removed  from  the  yards  of  the 
company  a  short  distance  at  the  time  of  such  notice,  that 
would  be  sufficient.     If  the  station  agent  was  at  the  station, 
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.and  saw  the  condition  of  the  stock,  and  plaintiff  at  once  drove 
them  away,  and  then  on  the  next  day  the  plaintiff  made  the 
demand  in  writing,  that  would  be  sufficient  as  to  the  written 
notice,  as  required  by  the  contract,  in  this  case."  Live-stock 
contracts  similar  in  their  nature  to  the  one  here  involved  have 
received  the  consideration  of  this  court,  and,  where  fairly 
entered  into  by  both  parties,  in  the  absence  of  fraud,  have 
been  held  conclusive  and  binding  upon  the  parties.  Goggin 
v.  Railway  Co.,  12  Kan.  416;  Sprague  v.  Railway  Co.,  34 
K^n.  347,  8  Pac.  465.  Hence  it  must  be  held  that  the  terms 
and  conditions  of  this  special  contract  were  binding  upon 
these  parties,  and  should  have  been  so  declared  by  the  court. 
This  contract  also  expressly  provides  that  "no  agent  of  this 
company  has  any  authority  to  waive,  modify,  or  amend  the 
provisions  of  this  contract."  In  the  face  of  this  express  pro- 
vision in  the  contract,  which  was  binding  upon  the  parties, 
neither  the  station  agent  in  charge  of  the  company's  station 
at  the  city  of  Burlington  nor  the  conductor  in  charge  of  the 
train  had  any  authority  to  waive  the  notice  in  writing  stip- 
ulated for  in  the  contract ;  and  the  instructions  of  the  court 
above  quoted,  based  upon  a  waiver  of  the  conditions  of  the 
contract  by  the  station  agent  on  account  of  his  knowledge  of 
the  death  of  the  calves  upon  the  arrival  of  the  train,  or  any 
other  waiver  of  the  terms  and  conditions  of  the  contract  by 
the  agent  of  the  company  attempted  to  be  shown  in  this  case, 
was  error,  for  which  error  the  judgment  is  reversed.  All  the 
justices  concurring. 


Texas  &  P.  Ry.  Co.  v.  Richmond  et  at. 

(Supreme  Court  of  Texas,  June  20,  igoi.) 
[63  S.  W.  Rep.  619.  ] 

Limiting  Liability— Statute  Not  Applying  to  Interstate  Shipments.— 
Plaintiffs  delivered  a  car  load  of  cotton  to  defendant  in  Texas  for  trans- 
portation to  Rhode  Island.  The  shipping  receipt  provided  that  neither 
the  defendant  nor  any  connecting  carrier  handling  the  cotton  should  be 
liable  for  destruction  of  the  cotton  by  fire,  nor  for  any  damage  thereto 
by  causes  beyond  its  control.  The  cotton  burned  in  the  car  while  being 
transported.  Held>  that  such  condition  of  the  contract  of  defendant 
was  not  prohibited  by  Rev.  St.  art.  320,  providing  that  railroad  com- 
panies and  other  common  carriers  of  goods  for  hire  "within  this  state*' 
shall  not  limit  their  liability  as  it  exists  at  common  law,  by  inserting 
exceptions  in  the  bill  of  lading  or  receipt  of  the  goods  for  transportation, 
or  otherwise,  and  no  special  agreement  made  in  contravention  of  the 
provisions  of  such  article  shall  be  valid,  since  the  statute  by  its  language 
purports  to  apply  only  to  carriers  engaged  in  carrying  goods  for  hire 
"within  this  state,"  and  does  not  prohibit  carriers  of  interstate  com- 
merce from  limiting  their  common-law  liability. 

Same— Burden  of  Proof— Common  Law. — Where  a  railway  company, 
on  receiving  a  car  load  of  cotton  in  Texas  for  carriage  to  Rhode  Island, 
stipulated  that  it  should  not  be  liable  for  destruction  of  the  cotton  by 
fire,  or  for  any  loss  thereof  by  causes  beyond  its  control,  and  the  cotton 
was  burned  while  being  transported,  in  the  absence  of  a  statute  con- 
trolling or  limiting  the  right  to  contract,  such  right  was  controlled  by 
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the  common  law,  and  the  burden  was  on  the  company  to  show  that  the 
fire  did  not  result  from  its  negligence  or  that  of  its  servants. 

Loss  of  Goods — Negligence— Question  for  Jury. — Where,  in  an  action 
against  a  railway  company  for  the  value  of  cotton  burned  while  being 
transported,  all  engineers  and  conductors  of  trains  in  which  the  car  was 
carried  testified  that  the  engines  were  in  good  condition  and  carefully 
managed,  and  that  the  car  was  tight  and  securely  sealed,  and  carefully 
handled  and  managed  while  in  their  trains,  and  there  was  no  evidence 
as  to  how  the  fire  originated,  the  question  of  the  negligence  of  the  com- 
pany was  for  the  jury. 

Error  from  court  of  civil  appeals  of  Fourth  supreme  judicial 
district. 

Action  by  Richmond  &  Tiffany  against  the  Texas  &  Pacific 
Railway  Company.  From  a  judgment  of  the  court  of  civil 
appeals  (61  S.  W.  410)  affirming  the  judgment  of  the  district 
court  in  favor  of  plaintiffs,  defendant  brings  error.     Reversed. 

Perkins,  Gilbert  &  Hall  (T.  J.    Freeman,    of  counsel),  for 
plaintiff  in  error. 
Coke  &  Coke,  for  defendants  in  error. 

BROWN,  J.  From  the  statement  of  the  case  and  of  the 
evidence  made  by  the  honorable  court  of  civil  appeals,  we 
make  the  following  extract:  "This  action  was  for  damages  for 
cotton  consumed  by  fire  near  Davis,  La.,  while  in  the  carrier's 
hands  under  a  contract  for  transportation  from  Detroit,  Tex.,  to 
Darlington,  R.  I.,  said  shipment  to  be  via  New  Orleans,  La., 
and  the  Cromwell  Line.  The  evidence  introduced  by  defend- 
ant was  to  the  effect  that  the  cotton  was  compressed  at  Clarks- 
ville, and  was  in  good  order  when  placed  in  the  box  car  there ; 
that  the  doors  of  this  car  were  sealed  up  and  cleated ;  that  it 
left  the  compress  under  the  compress  seal,  which  was  'A.  61 
(Com.).'  The  conductor  who  had  charge  of  the  cotton  from 
Clarksville  to  Texarkana  testified  that  the  doors  of  the  car 
were  closed,  cleated,  and  sealed,  and  securely  fastened,  and 
that  it  was  not  in  any  way  exposed  to  fire  while  in  his  pos- 
session. The  same,  in  substance,  was  testified  to  by  defend- 
ant's conductors,  viz.  J.  B.  Strock,  who  handled  the  cotton 
from  Texarkana  to  Marshall  on  December  12,  1897;  W.  V. 
Brown,  conductor  from  Marshall,  Tex.,  to  Bovce,  La., 
December  14,  1897;  and  W.  D.  Barksdale,  the  conductor  from 
Boyce  to  Davis,  La.,  in  whose  possession  the  car  was  when 
discovered  to  be  on  fire  on  December  16th.  The  cotton  left 
Clarksville  on  December  9th,  making  seven  days  out  before 
the  cotton  was  observed  to  be  on  fire.  The  testimony  of 
Barksdale  was  that  the  fire  was  first  noticed  from  smoke  com- 
ing through  the  top  of  the  car  at  a  point  about  i£  miles  east 
of  Davis,  which  is  about  19  miles  this  side  of  New  Orleans 
and  180  miles  from  Boyce;  that  there  were  no  breaks  or  cracks 
visible  in  the  car;  that  it  was  cleated  and  sealed  by  seals,  'A. 
61  (Com.)';  and  that  there  were  no  alterations  in  the  seals 
during  the  time  he  had  the  car.  There  were  40  cars  on  this 
train,  and  this  car  was  the  thirty-second  from  the  engine. 
Strock  testified  that  on  his  train  from  Clarksville  to  Texarkana 
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the  car  was  the  tenth  from  the  engine,  and  that  the  cotton 
was  not  exposed  to  fire  in  any  way  while  on  his  run,  and  that 
fire  could  not  have  reached  the  cotton  in  the  car,  as  it  was 
sealed  and  cleated.  The  other  conductors  testified  substan- 
tially the  same,  and  testified  to  the  carefulness  and  competency 
of  their  respective  engineers.  Van  Hees,  the  engineer  on 
Barksdale's  train,  testified  as  to  his  engine  and  spark  arrester, 
etc.,  being  perfect  appliances,  and  that  the  engine  threw  no 
sparks;  and  this  was  also  in  effect  the  testimony  of  the  other 
engineers  handling  the  cotton  after  it  left  Clarksville ;  and  each 
testified  that  nothing  happened  to  the  cotton  while  on  his  train. 
That  the  several  engines  that  had  been  used  on  the  trip  were  in 
good  condition  as  to  appliances  for  arresting  sparks  was  testified 
to,  as  were  all  engines  of  defendant  in  use  between  Clarksville 
and  Texarkana  and  Texarkana  and  Marshall,  Tex.,  and 
Marshall  and  Boyce,  La."  The  contract  of  shipment  con- 
tained the  following  stipulation:  "That  neither  the  Texas  & 
Pacific  Railway  Company  nor  any  connecting  carrier  handling 
said  cotton  shall  be  liable  to  damages  to  or  for  destruction  of 
the  said  cotton  by  fire,  *  *  *  or  for  any  loss  thereof  or 
damages  thereto  by  causes  beyond  its  control/ '  The  court 
directed  the  jury  to  return  a  verdict  for  plaintiff  for  the 
amount  which  the  parties  had  agreed  should  be  found,  if 
defendant  was  liable.  The  charge  gives  us  the  benefit  of  the 
judge's  view  of  the  law  of  the  case.  He  told  the  jury  in  sub- 
stance, that  by  the  uncontroverted  evidence  all  the  facts  were 
shown  which  were  necessary  to  entitle  plaintiffs  to  recover, 
unless  the  fire  was  not  caused  by  defendant's  negligence;  that 
the  burden  of  proof  was  on  defendant  to  show  this;  that  there 
was  no  proof  as  to  what  caused  the  fire;  and  that  "while 
defendant  may  have  exercised  due  care  in  the  particulars  in 
respect  to  which  its  testimony  relates,  it  is  impossible  to  say 
that  defendant  has  shown  that  the  fire  was  not  occasioned  by 
its  negligence,  when  there  is  no  proof  as  to  what  did  cause  the 
fire ;  therefore  you  are  instructed  to  return  a  verdict  for  plain- 
tiff.' '  A  verdict  was  returned  for  the  plaintiff,  and  judgment 
entered  in  accordance  therewith,  which  was  affirmed  by  the 
court  of  civil  appeals. 

Article  320  of  the  Revised  Statutes  reads  as  follows:  " Rail- 
road companies  and  other  common  carriers  of  goods,  wares 
and  merchandise  for  hire  within  this  state,  on  land  or  in  boats 
or  vessels  on  the  waters  entirely  within  the  body  of  this  state, 
shall  not  limit  or  restrict  their  liability  as  it  exists  at  common 
I  law,    by  any  general  or  special  notice,  or  by  inserting  excep- 

j  tions  in  the  bill  of  lading  or  memorandum  given  upon  the 

receipt  of  the  goods  for  transporation,  or  in  any  other  manner 
i  whatever,  and  no  special  agreement  made  in  contravention  of 

I  the  foregoing  provisions  of  this  article  shall  be  valid."     The 

article  quoted  purports  by  its  language  to  apply  only  to  such 
carriers  as  are  engaged  "in  carrying  goods,  wares  and  mer- 
chandise for  hire  within  this  state,"  and  does  not  prohibit 
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carriers  of  interstate  commerce  from  limiting  their  common- 
law  liability.  Railway  Co.  v.  Sherwood,  84  Tex.  133,  19  S. 
W.  455,  17  L.  R.  A.  643.  In  the  case  cited,  this  court  held, 
upon  construction  of  the  language  itself,  that  it  did  not 
embrace  transportation  such  as  is  involved  in  the  case  now 
before  the  court,  and  it  is  unnecessary  for  us  to  extend  the 
discussion  of  the  subject.  The  clause  of  the  contract  bv  which 
the  liability  of  the  carrier  was  limited  not  being  within  the 
terms  of  the  statute,  the  right  of  the  shipper  to  recover  for  the 
loss  depends  upon  the  common  law,  which  prohibits  a  carrier 
from  making  terms  which  will  exempt  it  from  liability  for  the 
negligence  of  itself  or  its  servants.  The  limitation  upon  its 
liability  being  lawful,  the  plaintiff  in  error  is  not  liable  if  the 
loss  occurred  from  any  of  the  causes  named  in  the  exception 
without  negligence  of  itself  or  servants.  If,  however,  the  loss 
occurred  from  the  negligence  of  the  railroad  company  or  of  its 
servants,  then  it  is  liable,  and  we  c"me  to  the  question  which 
was  determined  in  Missouri  Pac.  Ry.  Co.  v.  China  Mfg.  Co., 
79  Tex.  28,  14  S.  W.  785,  in  this  language:  "Upon  whom  rests 
the  burden  of  proof  to  show  that  the  loss  did  or  did  not  occur 
through  negligence  of  the  carrier?  This  question  was  settled 
in  the  case  of  Ryan  v.  Railway  Co.,  65  Tex.  13.  in  which  it 
was  held  that  the  burden  of  proof  was  on  the  carrier,  not  only 
to  show  that  the  cause  of  the  loss  was  within  the  terms  of  the 
exception,  but  also  that  there  was  on  his  part  no  negligence 
or  want  of  due  care. ' '  Missouri  Pac.  Ry.  Co.  v.  China  Mfg. 
Co.,  79  Tex.  28,  14  S.  W.  785. 

It  is  not  denied  by  the  plaintiff  in  error  that  the  burden 
rested  upon  it  to  establish  the  defense,  but  the  court  assumed 
that  the  evidence  which  it  produced  was  not  sufficient  to 
entitle  the  defendant  to  have  the  issue  submitted  and  instructed 
the  jury  to  find  for  the  plaintiff.  We  are  of  opinion  that,  if 
the  issue  had  been  given  to  the  jury  and  had  been  found  for  the 
railway  company,  this  court  could  not  have  held  that  there 
was  no  evidence  to  sustain  the  verdict.  The  law  does  not 
require  a  railroad  company,  in  defending  itself  under  such  a 
contract,  to  exclude  the  possibility  that  the  fire  occurred  from 
some  cause  connected  with  the  management  of  its  railroad, 
nor,  in  fact,  to  exclude  the  possibility  of  negligence  on  the 
part  of  its  servants.  The  burden  of  proof  means  in  this  case, 
as  in  others,  that  there  must  be  sufficient  evidence  introduced 
to  justify  a  jury  in  finding  a  verdict  in  favor  of  the  partv  who 
affirms  the  issue.  When  this  burden  is  discharged,  the  car- 
rier is  entitled  to  have  the  question  submitted,  although,  under 
the  evidence,  the  jury  may  find  a  verdict  against  it.  If  the 
law  required  that  the  carrier  should  prove  its  defense  so  con- 
clusively that  a  jurv  could  not  find  against  it  before  the  court 
would  be  allowed  to  submit  the  issue,  then  there  could  be  no 
state  of  case  in  which  such  issue  could  be  properly  submitted 
on  the  evidence  of  the  carrier  alone ;  for,  if  the  evidence  was 
not  sufficient  to  permit  the  submission,  the  court  must  direct 
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the  jury  to  find  for  the  plaintiff.  On  the  other  hand,  if  the 
evidence  should  be  so  conclusive  that  the  jury  could  not  find 
to  the  contrary,  then  there  would  be  nothing  to  submit  to  the 
jury,  and  it  would  be  the  duty  of  the  court  to  instruct  them 
to  find  for  the  defendant.  When  the  question  of  fact  has 
been  so  evolved  in  the  evidence  as  to  call  for  its  submission 
to  the  jury,  the  court  has  no  control  over  it  until  the  verdict 
has  been  rendered.  It  way  be  more  difficult  for  the  defendant 
to  meet  the  requirements  of  the  law  by  proof  in  this  class  of 
cases  than  in  others,  but  the  same  rules  must  govern  the  trial 
court  in  the  submission  or  withdrawal  of  such  issue  from  the 
jury. 

The  district  court  erred  in  the  charge  given  to  the  jury  by 
which  it  withdrew  from  them  the  issue  of  negligence  on  the 
part  of  the  plaintiff  in  error,  and  the  court  of  civil  appeals 
erred  in  affirming  the  judgment  of  the  district  court.  It  is 
therefore  ordered  that  the  judgments  of  the  district  court  and 
of  the  court  of  civil  appeals  be  reversed,  and  that  this  cause  be 
remanded. 


Ausk  v.  Great  Northern  Ry.  Co. 

{Supreme  Court  of  North  Dakota,  May  7, 1901.) 
[86  N.  W.  Rep.  719.] 

Killing  of  Horse  in  Transit — Cause  of  Action — Pleading.*— Plaintiff 
commenced  an  action  against  the  defendant  for  negligently  killing  his 
horse  during  shipment,  alleging  that  it  was  shipped  from  Grand  Rapids, 
Minn.,  to  Moorhead,  Minn.  The  proof  showed  that  the  contract  at 
Grand  Rapids  was  in  writing,  and  with  another  company  ;  there  being 
no  evidence  or  allegation  in  the  pleading  of  any  joint  relation  between 
the  defendant  and  such  company.  Hetd,  that  plaintiff  could  not  re- 
cover, under  such  an  allegation  in  the  pleading,  by  virtue  of  a  delivery 
to  or  contract  with  or  duty  of  defendant  entered  into  at  another  place. 

Variance. — A  certain  offer  of  proof  considered,  and  held  not  admissible 
under  the  complaint  as  framed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Cass  county ;  Charles  A.  Pollock, 
Judge. 

Action  by  Peter  Ausk  against  the  Great  Northern  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

M.  A.  Hildreth,  for  appellant. 

W.  E.  Dodge  and  C.  J.  Murphy,  for  respondent. 

MORGAN,  J.  This  action  is  brought  to  recover  damages 
for  the  killing  of  a  certain  horse  belonging  to  the  plaintiff. 
The  complaint  (omitting  allegation  that  defendant  is  a  com- 
mon carrier)  states,  in  substance,  that  on  or  about  the  25th 
day  of  March,  1900.  the  plaintiff,  at  Grand  Rapids,  Minn., 
delivered  to  the  defendant,  and  it  then  and  there  received,  as 

•See  generally,  3  Enc.  PI.  &  Pr.  841  et  seq. 
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such  carrier,  one  horse  of  the  plaintiff's,  of  the  value  of  $175, 
to  be  safely  and  securely  conveyed  by  said  defendant  from  said 
Grand  Rapids,  Minn.,  to  the  city  of  Moorhead,  Minn.,  there 
to  be  safely  delivered  to  the  plaintiff,  for  a  certain  reward, 
which  the  plaintiff  then  and  there  paid  to  the  said  defendant 
as  aforesaid ;  that  the  said  defendant  did  not  safely  convey  and 
deliver  said  horse  as  it  had  undertaken  to  do,  but,  on  the  con- 
trary, conducted  itself  so  carelessly  and  negligently  in  and 
about  carrying  and  transporting  the  same  that  said  horse  was, 
in  consequence  thereof,  killed,  causing  damage  to  the  plain- 
tiff in  the  sum  of  $175.  The  defendant  interposed  a  general 
denial  as  an  answer.  The  trial  court  directed  a  verdict  for 
the  defendant  at  the  close  of  plaintiff's  case.  Judgment  of 
dismissal  was  entered,  from  which  the  plaintiff  appeals, 
specifying  many  alleged  errors.  It  will  be  necessary  for  us 
to  consider  but  one  of  such  specifications  of  error,  viz. :  "The 
court  erred  in  directing  a  verdict  in  favor  of  the  defendant 
and  against  the  plaintiff  for  the  dismissal  of  the  action  on  the 
ground  that  the  plaintiff  had  failed  to  make  out  a  case." 

On  the  trial,  one  John  Ausk  was  a  witness  on  behalf  of  the 
plaintiff,  and  testified  that  he  shipped  a  car  load  of  horses  over 
the  Great  Northern  road  from  Grand  Rapids,  Minn.,  to 
Moorhead  on  March  25,  1900;  among  such  horses  being  the 
one  that  was  killed.  He  testified  further  that  such  horses 
were  thus  shipped  under  a  written  contract,  which  was  lost, 
and  that  this  car  load  of  horses  was  unloaded  at  Grand  Forks, 
and  reshipped  in  a  Great  Northern  car,  to  be  delivered  at 
Moorhead.  He  testified  concerning  the  negligent  operation 
of  the  train,  as  he  claimed,  and  the  consequent  injury  to  the 
horse.  On  his  cross-examination,  he  identified  the  contract 
shown  him  as  the  one  he  had  signed  at  Grand  Rapids,  under 
which  his  and  his  brother's  horses  had  been  shipped.  This 
contract  was  received  in  evidence,  under  plaintiff's  objection, 
as  part  of  this  cross-examination.  The  defendant's  counsel 
thereupon  moved  the  court  to  strike  out  all  of  this  witness* 
oral  testimony  relating  to  the  making  of  the  contract  of  ship- 
ment, and  the  delivery  of  the  horses  under  such  oral  contract, 
on  the  ground  that  the  same  was  secondary  and  incompetent, 
which  was  granted.  The  written  contract  thus  received  in 
evidence  was  a  contract  for  the  shipment  of  a  car  of  horses,  in 
direct  terms  entered  into  "  between  the  Eastern  Railway  Com- 
pany of  Minnesota,  party  of  the  first  part,  and  John  Ausk, 
party  of  the  second  part. "  Such  contract  is  signed  by  "G. 
R.  Reiss,  Aeent  for  Eastern  Railway  Co.  of  Minnesota,  and 
by  John  Ausk,  Shipper."  At  the  top  of  the  contract,  in  large 
letters,  is  printed,  "Great  Northern  Railwa}r  Line,"  and  right 
under  these  words,  in  smaller  letters,  "Eastern  Railway  Com- 
pany of  Minnesota. "  On  the  right-hand  marein  of  the  con- 
tract, under  the  words  "Issuing  Agent,"  are  stamped  the 
words,  "Great  Northern  Railway,  Grand  Rapids,  Minn., 
March  25,  igoo. ' '     On  the  same  margin  are  written  the  words. 
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"Car  No.  8,394,  G.  N."  On  the  back  of  such  contract  is  a 
stipulation  signed  by  John  Ausk,  releasing  the  Eastern  Rail- 
way of  Minnesota  from  all  liability  for  injury  to  himself,  in 
consideration  of  free  Dassage  of  himself  from  Grand  Rapids 
to  Moorhead  and  return.  As  we  construe  this  contract,  it  is 
not  a  contract  with  the  defendant,  but  is  one  with  the  Eastern 
Railway  Company  of  Minnesota.  The  fact  that  a  car  of  the 
Great  Northern  was  used,  or  that  the  stamp  of  the  Great 
Northern  Railway  was  made  on  the  contract,  does  not  seem  to 
us  of  any  particular  significance  as  showing  that  the  Great 
Northern  was  a  party  to  the  contract,  or  directly  bound  by  it 
as  a  party  to  it.  That  it  was  a  contract  with  the  Eastern 
Railway  Company  seems  too  plain  for  argument ;  and  it  is 
also  apparent,  from  the  reading  of  the  contract,  that  the 
Eastern  Railway  Company  is  a  distinct  company  from  the 
Great  Northern.  There  is  nothing  in  the  evidence,  outside 
of  the  contract,  nor  in  the  complaint,  tending  to  show  any 
connection  or  relation  between  these  two  companies,  nor 
anything:  to  show  where  their  lines  connect,  nor  anything  to 
show  that  the  Great  Northern  is  bound  by  any  contract  or 
violation  of  duty  of  the  Eastern  Railway  Company.  We 
think  that  it  was  perfectly  proper  to  permit  a  preliminary 
cross-examination  of  the  witness  as  to  this  contract.  He  had 
testified  to  a  shipment.  To  ascertain  whether  such  shipment 
was  evidenced  by  written  contract  or  not  was  necessary,  in 
order  to  ascertain  the  rights  of  the  parties,  as  such  rights  would 
be  governed  by  the  written  contract,  if  one  had  been  made. 
For  the  same  reasons,  such  cross-examination  was  proper 
after  he  had  been  examined  in  chief;  nor  was  there  any  error 
in  receiving  the  contract  in  evidence ;  nor  was  it  error  to 
strike  out  all  oral  testimony  as  to  the  delivery  and  shipment 
at  Grand  Rapids  as  soon  as  the  contract  was  received  in  evi- 
dence. This  witness,  who  is  plaintiff's  brother,  testified  as  to 
this  contract:  "Exhibit  A  is  the  contract  of  shipment 
executed  by  me  at  Grand  Rapids,  and  delivered  to  me 
by  the  railroad  company  there.' '  It  follows,  then,  that 
this  contract  governed  so  far  as  any  Grand  Rapids  ship- 
ment was  concerned,  and  no  evidence  was  offered  as  to 
any  other  contract  at  Grand  Rapids.  Such  being  the  fact, 
there  was  no  evidence  in  the  case  of  any  liability  against 
the  defendant,  express  or  implied,  under  the  Grand  Rapids 
contract,  as  that  was  a  contract  with  another  company,  and 
there  is  no  allegation  in  the  complaint  in  any  way  connecting 
the  defendant  with  the  Grand  Rapids  contract.  Therefore 
no  evidence  would  be  relevant  under  this  complaint,  until 
amended,  as  to  any  other  contract  or  duty  of  the  defendant  in 
respect  to  this  shipment  of  horses. 

After  the  contract.  Exhibit  A,  had  been  received  in  evidence, 
plaintiff's  counsel  made  the  following  offer  of  proof:  "We 
offer  to  show  by  this  witness  [the  plaintiff]  that  these  horses 
were  put  into  a  car  of  tjhe  Great  Northern  line ;  that  they  were 
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unloaded  at  Grand  Forks  for  feeding  purposes,  reshipped  in 
a  car  of  the  Great  Northern  Railway  line,  to  be  delivered  at 
Moorhead,  Minn. ;  that  they  went  over  the  line  of  the  Great 
Northern  Railway ;  and  further  offers  to  show  that  through 
and  by  the  negligence  of  the  Great  Northern  Railway,  its 
officers  and  servants,  at  Moorhead,  this  horse  was  thrown 
down  and  injured,  and  from  such  injuries  it  subsequently 
died."  This  offer  was  objected  to  as  irrelevant  under  the 
pleadings,  and  the  objection  sustained.  This  was  an  endeavor 
to  prove  a  new  contract  entirely  irrelevant  under  the  com- 
plaint as  it  then  stood.  Admitting  that  the  horses  were  put 
into  a  Great  Northern  car  at  Grand  Rapids  under  a  contract 
with  another  company,  still  no  responsibility  would  attach 
to  the  Great  Northern  by  virtue  of  that  fact  alone.  The 
unloading  and  reshipment  at  Grand  Forks  for  feeding  pur- 
poses would  not  be  admissible  as  a  fact  to  bind  the  Great 
Northern  by  virtue  of  its  acceptance  of  the  stock  there,  when 
the  complaint  charges  it  with  having  received  the  stock  at 
Grand  Rapids.  The  rule  is  that  the  proof  in  such  cases  must 
conform  to  the  allegations  of  the  complaint.  Such  contracts 
must  be  proven,  with  comparative  strictness,  as  pleaded. 
An  allegation  of  one  contract  in  the  complaint  is  not  met  bv 
proof  of  a  contract  at  another  place  than  that  laid  in  the 
complaint.  The  defendant  was  entitled  to  be  apprised  of 
what  it  would  have  to  meet  by  proof  at  the  trial.  The  com- 
plaint having  alleged  that  this  stock  was  received  by  the 
defendant,  as  an  initial  carrier,  at  Grand  Rapids,  proof  that 
it  received  it  at  some  other  place  as  a  connecting  carrier  was 
not  admissible  without  an  amendment  of  the  complaint. 
"In  suing  the  last  of  several  connecting  carriers  for  a  loss, 
it  is  necessary  to  allege  that  the  carriers  were  joint  contractors, 
or  that  the  property  was  delivered  and  received  by  the  def end- 
ant.  M  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  853;  Railroad 
Co.  v.  Bryant,  67  Ga.  212.  Speaking  of  pleading  in  actions 
of  this  kind,  a  noted  author  has  said:  "The  plaintiff  may  rely 
upon  a  more  general  statement  when  he  elects  to  proceed  ex 
delicto  than  when  he  sues  upon  a  contract.  But  still,  if  he 
enters  into  a  particular  or  detailed  statement  of  his  cause  of 
action,  and  there  be  a  misdescription  as  to  any  matter  which 
goes  to  the  essence  of  the  action,  he  must  fail;  as,  for  instance, 
if  the  allegation  should  be  of  an  undertaking  to  carry  one  thing 
to  one  place,  and  the  proof  should  be  of  an  undertaking 
to  carry  another  and  a  different  thine  or  to  a  different  place." 
Hutch.  Carr.  §  750.  The  complaint  in  this  case  having 
charged  a  delivery  and  acceptance  of  the  stock  by  the  defend- 
ant at  Grand  Rapids,  a  delivery  and  acceptance  at  Grand 
Forks  or  some  other  place  cannot  be  relied  on  without  an 
amendment  of  the  complaint.  The  following  cases  stronely 
tend  to  sustain  this  proposition :  Banking  Co.  v.  Tucker,  79 
Ga.  128,  4  S.  E.  5;  Witzler  v.  Collins,  70  Me.  290,  35  Am. 
Rep.  327;  Railroad  Co.    v.    Cahill  (Colo.    App.)  45  Pac.  285. 
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"Where  the  proof  as  to  the  termini  of  the  transportation  varies 
materially  from  the  allegations  of  the  declaration  in  that 
regard,  such  variance  will  be  fatal  to  a  recovery.' '  3  Enc.  PL 
&  Prac.  (2d  Ed.)  p.  847.  The  following  cases  sustain  this 
principle  of  pleading  in  this  class  of  cases:  Mann  v.  Birchard, 
40  Vt.  326,  94  Am.  Dec.  398;  2  Greenl.  Ev.  §  210,  and  cases 
there  cited;  Railroad  Co.  v.  Sullivan,  25  Ga.  228.  The  plain- 
tiff was  therefore  not  entitled  to  have  the  evidence  offered 
received,  as  it  was  not  responsive  to  his  complaint. 

We  decide  this  case  upon  the  grounds  that  there  was  a  total 
failure  of  proof,  so  far  as  the  cause  of  action  pleaded  is  con- 
cerned, and  that  no  other  contract  or  duty  of  the  defendant 
could  be  proven  under  the  allegations  of  the  complaint  as 
framed.  The  decision  on  these  grounds  being  absolutely 
decisive  of  the  appeal,  it  is  not  necessary  to  consider  other 
assignments  of  error.     Judgment  affirmed.     All  concur. 


Louisville  &  N.  R.  Co.  v.  Stewart. 

{Supreme  Court  of  Mississippi,  Fed.  11,  igoi.) 

[29  So.  Rep.  394.] 

Carriers— Damages — Family  Portraits — Measure  of  Recovery — Senti- 
mental Value — Admission  of  Evidence — Error.* — In  an  action  against  a 
common  carrier  to  recover  for  damage  done  to  oil  portraits  of  the  parents 
of  plaintiff's  husband,  plaintiff's  evidence  as  to  the  worth  of  the  pictures 
to  her,  from  association,  and  the  fact  of  their  being*  family  portraits,  is 
improperly  admitted,  though  such  articles  have  no  market  value ;  the 
true  measure  of  recovery  being  their  monetary  value  to  the  owner,  tak- 
ing into  account  the  cost  and  practicability  of  replacing  them. 

Appeal  from  circuit  court,  Hancock  county;  T.  A.  Wood, 
Judge. 

"To  be  officially  reported." 

Action  by  Mrs.  T.  C.  Stewart  against  the  Louisville  &  Nash- 
ville Railroad  Company  to  recover  for  damages  to  certain 
household  furniture  and  some  oil  portraits  of  the  parents  of 
Mrs.  Stewards  husband.  From  a  verdict  and  judgment  for 
the  plaintiff  in  the  court  below  for  $600.  and  the  overruling  of 
defendant's  motion  for  a  new  trial,  it  appeals.     Modified. 

Gregory  L.  Smith,  for  appellant. 

White  &  Harper  and  Harper  &  Potter,  for  appellee. 

WHITFIELD,  C.  T.  The  court  excluded  the  hearsay  testi- 
mony of  Mrs.  Stewart  as  to  the  value  of  the  oil  portraits,  and 
there  was  no  evidence  before  the  jury  as  to  cost.  Nor  was 
there  any  as  to  what  it  would  cost  to  replace  or  restore  them, 
nor  any  of  any  kind,  except  that  she  was  allowed  to  answer 
as  to  what  they  were  worth  to  her,  from  the  associations  con- 
nected with  them, — they  being  family  portraits;  their  purely 

♦See  generally,  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  861  et  seq. ;  9 
Cent.  Dig. ,  Col.  497  et  seq. ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed. )  373  et  seq 
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sentimental  value,  in  other  words.  This  is  not  competent. 
The  true  rule  in  such  cases  is,  not  to  inquire  as  to  market 
value,  since  such  articles  have  no  market  value,  but  to  show 
the  "actual  value  to  him  who  owns  the  portraits,  taking  into 
account  the  cost,  the  practicability  and  expense  of  replacing 
it,  and  such  other  considerations  as  in  the  particular  case 
affect  its  value  to  the  owner. M  Green  v.  Railroad  Co.,  128 
Mass.  221;  Railway  Co.  v.  Nicholson,  61  Tex.  550;  Hutch. 
Can*.  §  770  (b).  It  was  error  not  to  have  sustained  the 
objection  made  to  this  testimony.  But  the  evidence  would 
abundantly  sustain  a  verdict  for  $538  damages  to  the  other 
articles;  and,  if  appellant  will  remit  down  to  that  sum,  the 
judgment  will  be  affirmed,  since,  on  the  facts  of  this  record, 
there  is  no  merit  in  any  other  contention.     So  ordered. 


Roos  v.  Philadelphia,  W.  &  B.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  May  27 y  /go/.) 

[49  Atl.  Rep.  344.] 

Carriers  of  Freight — Insurance  for  Benefit  of  Carrier — Validity  of  Stip- 
ulation.*—Stipulation  in  a  contract  to  carry  goods  that,  in  case  of  damage 
through  the  carrier's  negligence,  it  shall  have  the  benefit  of  any  insur- 
ance effected  on  the  goods,  is  valid,  so  as  to  entitle  the  carrier  to  a  deduc- 
tion for  insurance  paid  the  shipper. 

Whether  Loan  or  Payment  on  Account  of  Insurance— Question  for 
Jury. — Whether  there  was  a  loan  or  a  payment  on  account  of  insurance 
is  a  question  for  the  jury,  though  insured  gave  a  receipt  reciting  that  he 
had  borrowed  and  received  from  the  president  and  directors  of  the  insur- 
ance company  $609.52,  being  a  loan  pending  determination  whether  the 
loss  on  goods  shipped  by  derailment  of  cars  was  a  loss  for  which  the 
carrier  should  be  held  liable,  and  that  the  money  should  be  returned  if 
the  carrier  should  be  held  liable ;  there  also  being  evidence  that  $809.52 
was  the  exact  amount  of  the  insurer's  liability  on  account  of  insurance 
given  the  shipper  on  the  goods. 

Appeal  from  superior  court. 

Action  by  Helen  V.  Roos  against  the  Philadelphia,  Wilming- 
ton &  Baltimore  Railroad  Company  for  damages  to  goods 
shipped  by  plaintiff.  From  a  judgment  of  the  superior  court 
affirming  a  judgment  for  plaintiff  for  part  only  of  her  claim, 
she  appeals.     Affirmed. 

The  following  is  the  opinion  of  the  superior  court:  "The 
plaintiff  delivered  certain  household  goods  to  the  Northern 
Central  Railroad  Company  at  Baltimore,  Maryland,  for  trans- 
portation to  Greenville,  New  Hampshire.  The  Northern 
Central  Railroad  Company  received  the  freight  charges,  and 
delivered  the  goods  to  the  defendant  company,  a  connecting 
carrier;  but  while  in  transit  to  their  destination  on  the  latter 
road  they  were  damaged  by  the  derailing  of  the  car  in  which 
they  were  being  transported.  At  the  time  the  goods  were 
received  by  the  Northern  Central  Railroad  Company,  it 
delivered  to  the  consignor  a  nonnegotiable  shipping  receipt, 
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which  provided  that  it  would  'transport  the  herein-named 
merchandise  with  all  due  care  and  dispatch  to  its  destination, 
or  to  the  terminus  of  its  line  in  the  direction  of  destination, 
and  tender  it  to  the  consignee  or  connecting  carrier,  *  * 
and  in  case  of  damage  through  the  negligence  of  the  carrier's 
servants  shall  pay  a  part  assessment  of  same,  the  carrier  to 
have  the  full  benefit  of  any  insurance  that  may  have  been 
effected  upon  or  on  account  of  said  goods. '  The  Insurance 
Company  of  North  America  insured  the  plaintiff  in  the  sum 
of  $2,000  against  damage  to  the  goods  while  in  transit.  After 
the  delivery  of  the  damaged  goods  to  the  plaintiff,  and  before 
an  adjustment  was  made  of  the  claim  for  damages  against  the 
defendant  company,  she  negotiated  with  the  insurance  com- 
pany, and  received  of  it  $809. 52,  for  which  she  receipted  in 
the  following  form :  'Philadelphia,  Oct.  4,  1893.  Borrowed  and 
received  from  the  president  and  directors  of  the  Insurance 
Company  of  North  America  of  Philadelphia,  Pennsylvania, 
the  sum  of  eight  hundred  and  nine  and  52-100  ($809. 52)  dol- 
lars, being  a  loan  pending  the  investigation  and  determination 
whether  the  loss  on  sundry  articles  of  household  furniture  (per 
schedule  on  file  in  the  office  of  this  company)  damaged  and 
destroyed  by  derailment  of  cars  at  Red  Mill  crossing,  near 
Elkton,  Maryland,  on  the  Philadelphia  &  Baltimore  Railroad, 
shipped  from  Baltimore  on  or  about  July  15.  1893,  bound  for 
Greenville,  New  Hampshire,  is  a  loss  for  which  the  carrier 
should  be  held  liable;  and,  if  the  carrier  should  be  held  liable, 
the  undersigned  agrees  to  return  to  the  said  president  and 
directors  the  amount  thus  loaned,  when  and  to  the  same 
extent  same  shall  be  recovered  from  the  carrier. '  The  rail- 
road company  contended  that  the  claim  for  damages  was 
much  more  than  it  should  rightly  be,  and  that  the  company 
was  entitled,  as  a  credit  on  the  claim  when  properly  adjusted, 
to  the  amount  which  the  plaintiff  had  received  from  the 
insurance  company.  It  urged  that  that  money  ($809. 52)  was 
paid  by  the  insurance  company,  not  as  a  bona  fide  loan,  as  it 
purported  to  be,  but  as  an  adjustment  and  payment  of  an 
ascertained  loss  under  its  policy.  The  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $883.81,  and  she  brings  this 
appeal.  It  is  settled  that  in  Pennsylvania  a  common  carrier 
may  limit  its  liability  by  the  terms  of  a  special  contract;  but 
it  is  equally  well  settled,  as  an  exception  resting  on  grounds  of 
public  policy,  that  by  such  a  limitation  a  common  carrier  may 
not  be  relieved  from  liability  for  its  own  negligence.  Rail- 
road Co.  v.  Raiordon,  119  Pa.  577,  13  Atl.  324;  Allam  v.  Rail- 
road Co.,  183  Pa.  174,  38  Atl.  709,  39  L.  R.  A.  535.  It  was  a 
voluntary  act  on  the  part  of  the  plaintiff  to  secure  insurance  in 
any  amount  on  the  goods,  and,  the  damage  being  shown  to 
be  of  a  nature  to  make  the  insurance  company  liable  to  her, 
after  payment  to  her  of  such  damages  the  insurance  benefit 
clause  in  the  shipping  receipt  became  operative  in  favor  of  the 
railroad  company.     The  policy  of  insurance  is  not  printed, 
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and  we  assume  that  it  was  intended  to  cover  loss  or  damage 
to  the  goods  while  in  the  hands  of  the  carrier.  In  this  trans- 
action the  money  paid  was  called  a  loan,  and  whether  it  was 
a  loan  or  an  adjustment  of  the  loss  is  the  vital  question  at 
issue.  Under  the  contract  the  carrier  was  to  have  the  benefit 
of  any  insurance  effected  on  the  property,  and  the  plaintiff 
could  not  claim  from  the  carrier  and  the  insurance  company 
a  greater  amount  than  the  damages  she  really  suffered.  The 
learned  trial  judge  instructed  the  jury,  viz. :  'That  was  a  law- 
ful contract.  The  railroad  company  had  a  right  to  make  the 
agreement;  and  if  you  are  of  the  opinion  that  the  insurance 
company  paid  $809  as  an  adjustment  of  the  loss,  but  with  a 
string  to  it,  nevertheless  it  was  a  payment,  and  it  ought  to  be 
deducted  out  of  the  $1,700;  and  the  insurance  company, 
which  is  in  the  business  of  taking  risks  like  this,  ought  to  be 
held.  If  you  do  not  believe,  however,  that  the  insurance  com- 
pany's payment  was  an  adjustment  and  the  payment  of  a  loss, 
but  was  a  bona  fide  loan  outside  and  independent  of  any 
insurance  matter,  then  it  ought  not  to  be  deducted. '  Under 
the  signed  admission  of  counsel  it  was  proper  to  receive  in 
evidence  the  borrowed  and  received  receipt,  so  as  to  show  the 
receipt  of  the  money  by  the  plaintiff,  and,  with  the  other  evi- 
dence in  the  case,  to  determine  the  character  of  that  payment. 
It  did  not  stand  as  the  only  evidence  of  the  payment.  The 
insurance  company,  speaking  through  its  agent,  said:  'We 
took  her  loss  to  be  $1,700.  We  had  $2,000  insurance  on  prop- 
erty valued  at  $4,200, — thereabouts, — and  loaned  her  $809. 52 
on  the  proportion  of  seventeen  to  the  amount  of  the  value. ' 
It  was  a  significant  fact  that  the  amount  paid  was  the  exact 
sum  total  of  her  claim  against  the  insurance  company.  The 
counsel  of  the  insurance  company  was  selected  by  the  plain- 
tiff to  secure  the  whole  loss  from  the  carrier,  and  that  com- 
pany furnished  witnesses  to  support  her  claim.  If  the  carrier 
could  be  made  to  bear  the  whole  burden,  the  insurance  com- 
pany would  be  entirely  relieved  from  the  risk  it  assumed,  and 
the  stipulation  in  the  insurance  benefit  clause  in  the  shipping 
receipt  would  be  rendered  valueless  to  the  carrier  through  an 
unfair  combination  of  the  owner  and  the  insurance  company, 
which  would  be  manifestly  unjust  and  unreasonable,  as  the 
contract  provided  that  the  carrier  should  pay  a  just  assessment 
of  the  damage,  and  have  full  benefit  of  any  insurance  effected 
on  the  goods.  The  construction  of  the  receipt  as  a  writing 
was  for  the  court,  but  it  was  to  be  considered  with  the  other 
evidence,  and  the  jury  was  so  instructed.  If  the  payment  was 
a  bona  fide  loan  outside  and  independent  of  any  insurance 
matter,  the  amount  should  not  be  deducted.  This  was  the 
plaintiff's  contention,  and  it  was  what  the  receipt  purported; 
but  if,  as  the  defendant  insisted,  it  was  an  adjustment  of 
the  loss,  it  was  a  payment  which  the  carrier.  Under  the  insur- 
ance benefit  clause,  was  entitled  to  have  considered.  This 
fact  was  properly  left  to  the  jury  to  determine.     We  do  not 
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think  the  cases  of  The  Guiding  Star  (D.  C.)  53  Fed.  936,  and 
The  Propellor  Monticello  v.  Mollison,  17  How.  152.  15  L.  Ed. 
68,  are  applicable  to  this  one,  as  in  neither  case  was  there. 
as  here,  an  agreement  that  the  carrier  should  have  the  benefit 
of  insurance  effected  by  the  owner.  In  Inman  v.  Railway 
Co.,  12Q  U.  S.  128,  9  Sup.  Ct.  249,  32  L.  Ed.  612,  the  money 
had  not  been  in  fact  paid  to  the  owner  by  the  insurance  com- 
pany at  the  time  of  trial,  so  that  in  that  issue  it  could  not 
be  determined  how  much  should  be  credited ;  but  the  supreme 
court  recognized  such  right  after  payment  had  been  made  by 
saying  that  *by  its  [bill  of  lading]  terms  the  plaintiffs  were  not 
compelled  to  insure  for  the  benefit  of  the  railroad  company, 
but,  if  they  had  insurance  at  the  time  of  the  loss,  which  they 
could  make  available  to  the  carrier,  or  which,  before  bring- 
ing suit  against  the  company,  they  had  collected  without  con- 
dition, then,  if  they  had  wrongfully  refused  to  allow  the 
carrier  the  benefit  of  the  insurance,  such  a  counterclaim  might 
be  sustained ;  otherwise  not. '  No  contest  between  the  two 
insurers  is  now  before  the  court.  In  Phoenix  Ins.  Co.  v. 
Erie  &  W.  Transp.  Co.,  117  U.  S.  312,  6  Sup.  Ct.  750,  1176, 
29  L.  Ed.  87^,  the  controversy  was  between  the  insurance 
company  and  the  carrier,  and  the  question  presented  for 
decision  was  whether  the  right  of  the  shipper  to  recover 
against  the  carrier  was  not  extinguished  to  the  extent  to  which 
his  loss  had  been  paid  by  the  insurer.  If  so,  subrogation  must 
necessarily  be  refused ;  and  it  was  refused  for  this  reason.  In 
Insurance  Co.  v.  Morse,  150  U.  S.  9Q.  14  Sup.  Ct.  55,  37  L. 
Ed.  1013,  it  was  held  that  in  case  of  loss  the  carrier  is 
primarily  liable  to  the  shipper,  and  the  position  of  insurer  is 
substantially  that  of  a  surety.  The  insurer  can  recover,  after 
payment  of  a  loss,  by  subrogation  to  the  rights  of  the  shipper, 
but  upon  no  other  ground ;  so  that  whatever  amounts  to  an 
extinguishment  of  the  rights  of  action  of  the  shipper  against 
the  carrier  must  defeat  the  insurer's  right  to  subrogation.  In 
Willock  v.  Railroad  Co.,  116  Pa.  184.  30  Atl.  948,  27  L.  R.  A. 
228,  the  only  question  was,  will  the  courts  compel  the  per- 
formance of  a  contract  between  the  shipper  and  carrier  requir- 
ing the  shipper  to  protect  the  carrier  against  the  consequences 
of  its  own  negligence?  It  was  held  that  the  carrier  could  not 
compel  the  shipper  to  release  it,  and  stipulate  for  complete 
immunity  from  the  consequences  of  the  negligence  and  fraud 
of  himself  or  his  servants  and  employees,  because  it  would  be 
contrary  to  public  policy.  The  assignments  of  error  are 
overruled,  and  the  judgment  is  affirmed." 

Horace  L.  Cheyney  and  John  Frederick  Lewis,  for  appel- 
lant. 
Edwin  Jaquett  Sellers  and  David  W.   Sellers,  for  appellee. 

PER  CURIAM.     This  judgment  is  affirmed  on  the  opinion 
of  the  superior  court. 
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WHETHER  CARRIER  MAT  CONTRACT  FOR  BENEFIT  OF 

INSURANCE  ON  GOODS. 

STATEMENTS  AND  ILLUSTRATIONS  OF  GENERAL  RULE. 

It  seems  to  be  settled  that  a  carrier  may  by  special  contract  provide 
that  he  shall  have  the  benefit  of  any  insurance  effected  upon  the  goods 
in  question.  Mercantile  Mutual  Ins.  Co.  v.  Calebs  et  al.,  20  N.  Y.  173 ; 
Phoenix  Ins.  Co.  v.  Erie  &  Western  Trans.  Co.,  117  U.  S.  312,  6  Sup. 
Ct.  Rep.  750. 

A  carrier  can  provide  in  his  contract  of  shipment  that  he  shall  have 
the  benefit  of  any  insurance  effected  upon  the  goods  to  be  transported, 
and  that  if  the  owner  has  received  from  the  insurance  company  the 
amount  of  the  loss  he  will  be  precluded  by  such  stipulation  from  recover- 
ing' against  the  carrier.  Such  facts,  however,  the  carrier  must  show  to 
avoid  liability.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Zimmerman,  81  Tex.  605,  17 
S.  W.  Rep.  239. 

A  carrier  may  stipulate  in  his  contract  of  shipment  for  the  benefit  of 
any  insurance  that  may  have  been  effected  upon  the  goods  to  be  trans- 
ported, and,  in  the  absence  of  notice  to  the  contrary,  a  carrier  has  the 
right  to  presume  that  an  agent  of  the  shipper  has  authority  to  contract 
for  such  a  stipulation  ;  and  such  an  agreement  by  the  agent  defeats  the 
insurer's  right  of  subrogation.  Furthermore,  the  subrogation  clause 
in  the  bill  of  lading  cannot  be  held  invalid  on  account  of  lack  of  con- 
sideration, simply  because  there  was  no  corresponding  reduction  of  the 
freight  charges.  Missouri  Pac.  R.  Co.  v.  International  Marine  Ins. 
Co.,  55  Am.  &  Eng.  R.  Cas.  548,  84  Tex.  149, 19  S.  W.  Rep.  459. 

In  taking  insurance  the  carrier  does  not  limit  its  common-law  liability 
to  the  shipper  for  any  loss  that  may  occur.  There  is  no  contract  of 
exemption  against  liability  for  loss  by  negligence ;  no  agreement  that 
the  carrier  shall  be  indemnified,  but  the  contract  is  simply  that  in  the 
contingency  of  insurance  a  consequent  benefit  in  case  of  loss  will  result 
to  the  carrier.  British  &  F.  M.  Ins.  Co.  v.  Gulf,  etc.,  R.  R.  Co.,  21  Am. 
&  Eng.  R.  Cas.  112,  63  Tex.  475, 51  Am.  Rep.  661. 

A  clause  in  a  bill  of  lading  which  provides  that  the  carrier  who  is 
legally  liable  for  any  damage  shall  have  the  benefit  of  any  insurance 
that  may  have  been  effected  upon  the  damaged  goods,  is  not  an  unrea- 
sonable and  unjust  exemption  from  liability  for  negligence,  and  may  be 
enforced.  Rintoul  v.  New  York  Central  &  H.  R.  R.  Co.,  17  Fed.  Rep. 
905,21  Blatchf.  (U.  S.)  439,  16  Am.  &  Eng.  R.  Cas.  144. 

A  condition  in  a  bill  of  lading-  providing  that  the  carrier  should  have 
the  benefit  of  any  insurance  on  the  goods  held  by  the  owner  is  valid  as 
between  the  parties,  though  a  loss  occurs  through  the  negligence  of  the 
carrier.  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp.-  Co.,  117  U.  S.  312, 6  Sup. 
Ct.  Rep.  750 ;  Piatt  v.  Richmond.  Y.  R.  &  C.  R.  Co.,  32  Am.  &  Engf.  R. 
Cas.  517,  108  N.  Y.  358,  11  Cent.  Rep.  101,  15  N.  E.  Rep.  393,  13  N.  Y.  S. 
R.  660 ;  Rintoul  z/.  New  York  C.  &  H.  R.  R.  Co.,  21  Blatchf.  (U.  S.)  439, 
17  Fed.  Rep.  905. 

Where  a  bill  of  lading  provides  that  any  insurance  on  the  goods  shall 
be  for  the  benefit  of  the  carrier,  payment  of  the  insurance  to  the  shipper 
discharges  the  carrier,  and  prevents  the  insurance  company  from  main- 
taining an  action  against  the  carrier  for  causing  the  loss.  Piatt  v. 
Richmond,  Y.  R.  &  C.  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  517,  108  N.  Y.  358, 
11  Cent.  Rep.  101,  15  N.  E.  Rep.  393, 13  N.  Y.  S.  R.  660;  Connecticut  F. 
Ins.  Co.  v.  Erie  R.  Co.,  73  N.  Y.  399 ;  Phoenix  Ins.  Co.  z\  Erie  &  W. 
Trans.  Co.,  117  U.  S.  312. 

A  bill  of  lading  contained  a  provision  that  the  carriers  should  have 
the  benefit  of  insurance  effected  by  the  insurers  in  case  of  liability  for 
loss,  but  provided  that  the  carrier  should  not  be  liable  for  loss  by  perils 
of  navigation.  A  loss  occurred  through  the  perils  of  navigation  as 
the  proximate  cause,  but  to  which  the  negligence  of  the  carrier 
remotely  contributed,  and  the  insurers  paid  the  loss  to  the  shippers. 
Held,  that  the  insurers  were  not  subrogated  to  the  rights  of  the  shippers, 
and  could  not  maintain  an  action  against  the  carrier.  Phoenix  Ins.  Co. 
v.  Erie  &  W.  Transp.  Co.,  10  Biss.  (U.  S.)  18. 
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A  carrier  may  stipulate  in  his  contract  of  shipment  for  the  benefit  of 
any  insurance  that  may  have  been  effected  upon  the  goods  to  be  trans- 
ported. The  effect  of  such  stipulation,  where  previously  thereto  the 
shipper  has  obtained  a  policy  providing  that  the  insurer  shall  be  subro- 
gated to  the  claim  of  the  insured  against  the  carrier,  is  to  invalidate 
the  contract  of  insurance  and  defeat  a  recovery  by  the  insured  on  the 
policy.  Missouri  Pac.  R.  Co.  v.  International  M.  Ins.  Co.,  84  Tex. 
149, 19  S.  W.  Rep.  459. 

A  plea  that  the  goods  were  carried  on  a  just  and  reasonable  condition, 
assented  to  by  the  sender,  that  the  company  should  not  be  liable  for 
loss  or  injury  unless  the  goods  were  insured,  and  that  they  were  not 
insured,  is  a  plea  in  bar  to  the  whole  cause  of  'action  in  respect  of 
damages,  however  caused.  Peek  v.  North  Staffordshire  R.  Co.,  10  H. 
L.  Cas.  473,  9  Jur.  N.  S.  914,  32  L.  J.  Q.  B.  241,  11  W.  R.  1023,  8  L.  T. 
768  ;  Ashenden  v.  London,  B.  &  S.  C.  R.  Co.,  L.  R.  5  Ex.  D.  190,  42  L. 
T.  586,  28  W.  R.  511,  44  J.  P.  203. 

WHETHER  CARRIER  CAN  COMPEL  SHIPPER  TO  INSURE  GOODS  FOR  ITS 

BENEFIT. 

General  Rule. — The  carrier  cannot  compel  the  shipper  to  insure  goods 
for  its  benefit.  Inman  v.  South  Carolina  R.  Co.,  129  U.  S.  128,  37  Am.  & 
Eng.  R.  Cas.  663 ;  Liverpool  &  G.  W.  v.  Phoenix  Ins.  Co,  129  U.  S.  397, 
32  L.  Ed.  788 ;  New  York  Cent.  R.  Co.  v.  Lockwood  (U.  S.),  17  Wall.  357, 
21  Iy.  Ed.  627 ;  Insurance  Co.  of  North  America  v.  Easton,  73  Tex.  167, 
37  Am.  &  Eng.  R.  Cas.  671 ;  Manchester,  etc.,  R.  Co.  v.  Brown,  L.  R. 
8  App.  703,  53  L,.  J.  Q.  B.  Div.  124,  32  W.  R.  207  ;  Ashenden  v.  London, 
etc.,  R.  Co.,  5  Exch.  Div.  190,  28  W.  R.  511,  42  L.  T.  N.  S.  586  ;  Peek  v. 
North  Staffordshire  R.  Co.,  10  H.  L.  Cas.  473,  9  Jur.  N.  S.  914,32  L.  J. 
Q.  B.  241, 11  W.  R.  1023 ;  Willock  v.  Pennsylvania  R.  Co.,  166  Pa.  St.  184, 
45  Am.  St.  Rep.  674,  61  Am.  &  Eng.  R.  Cas.  277,  35   W.  N.  C.  (Pa.)  545. 

Carrier  cannot  be  protected  against  the  results  of  its  negligence  by  a 
stipulation  in  a  bill  of  lading  requiring  the  shipper  to  insure  the  goods 
for  the  carrier's  benefit.  Willock  v.  Pennsylvania  R.  Co.,  166  Pa.  184, 
66  Am.  A  Eng.  R.  Cas.  277,  30  Atl.  Rep.  948,  35  W.  N.  C.  545,  45  Am.  St. 
Rep.  674,  27  L,.  R.  A.  228. 

A  refusal  to  give  the  carrier  the  benefit  of  an  insurance  already 
secured  is  in  effect  but  a  refusal  to  insure  for  the  benefit  of  the  carrier, 
and  the  carrier  cannot  insist  upon  the  right  thereto  as  a  condition  on 
which  he  shall  receive  and  transport  freight.  Insurance  Co.  of  N.  A. 
v.  Easton,  37  Am.  A  Eng.  R.  Cas.  671,  73  Tex.  167, 11  S.  W.  Rep.  180. 

In  Inman  v.  South  Carolina  R.  Co.,  129  U.  S.  128,  9  Sup.  Ct.  Rep.  249, 
37  Am.  &  Eng.  R.  Cas.  663,  the  court  said :  "That  defense  set  up  the 
clause  in  the  bills  of  lading  providing  that  'the  company  incurring 
such  liability  shall  have  the  benefit  of  any  insurance  which  may  have 
been  effected  upon  or  on  account  of  said  cotton  ; '  and  it  was  averred 
that  the  plaintiffs  had  fully  insured  the  cotton  against  the  risk  of  fire, 
but  that  defendant  had  not  had  the  benefit  of  such  insurance,  nor  had 
the  plaintiffs  given  or  offered  to  give  to  it  such  benefit.  If  this  bill  of 
lading  had  contained  the  provision  that  the  railroad  company  would 
not  be  liable  unless  the  owners  should  insure  for  its  benefit,  such  pro- 
vision could  not  be  sustained ;  for  that  would  be  to  allow  the  carrier  to 
decline  the  discharge  of  its  duties  and  obligations  as  such,  unless 
furnished  with  indemnity  against  the  consequences  of  failure  in  such 
discharge.  Refusal  by  the  owners  to  enter  into  a  contract  so  worded 
would  furnish  no  defense  to  an  action  to  compel  the  company  to  carry, 
and  submission  to  such  a  requisition  would  be  presumed  to  be  the  result 
of  duress  of  circumstances,  and  not  binding.  But  the  clause  in  question 
bears  no  such  construction,  and  obviously  cannot  be  relied  on  as  in  itself 
absolving  the  company  from  liability,  for  by  its  terms  the  benefit  of 
insurance  was  only  to  be  had  when  a  legal  liability  had  been  incurred, 
and  in  favor  of  'the  company  incurring  such  liability.'  Since  the  right 
to  the  benefit  of  insurance  at  all  depended  upon  the  maintenance  of 
plaintiffs'  cause  of  action*  the  fact  of  not  receiving  such  benefit  could 
not  be  put  forward  in  denial  of  the  truth  or  validity  of  their  complaint. 
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If,  on  the  other  hand,  the  contention  of  the  defendant  may  be  regarded 
as  in  the  nature  of  a  counterclaim  by  way  of  recoupment  or  set-off, 
then  the  question  arises  as  to  the  extent  of  the  stipulation,  assuming  it 
to  be  otherwise  valid,  and  what  would  amount  to  a  breach  of  it.  By  its 
terms  the  plaintiffs  were  not  compelled  to  insure  for  the  benefit  of  the 
railroad  company ;  but  if  they  had  insurance  at  the  time  of  the  loss, 
which  they  could  make  available  to  the  carrier,  or  which,  before  bring- 
ing' suit  against  the  company,  they  had  collected,  without  condition, 
then,  if  they  had  wrongfully  refused  to  allow  the  carrier  the  benefit  of 
the  insurance,  such  a  counterclaim  might  be  sustained,  but  otherwise 
not." 

In  Liverpool,  etc.,  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,  37  Am.  A  Eng. 
R.  Cas.  681,  the  court  said :  "The  general  doctrine  is  nowhere  stated 
more  explicitly  than  in  Hart  v,  Pennsylvania  R.  Co.  and  Phoenix  Ins. 
Co.  of  Brooklyn  v,  Erie  &  Western  Transportation  Co.,  just  cited,  and 
there  does  not  appear  to  us  to  be  anything  in  the  decision  or  opinion  in 
either  of  those  cases  which  supports  the  appellant's  position.  In  the 
one  case,  a  contract  fairly  made  between  a  railroad  company  and  the 
owner  of  the  goods,  and  signed  by  the  latter,  by  which  he  was  to  pay  a 
rate  of  freight  based  on  the  condition  that  the  company  assumed  liability 
only  to  the  extent  of  an  agreed  valuation  of  the  goods,  even  in  case  of 
loss  or  damage  by  its  negligence,  was  upheld  as  just  and  reasonable, 
because  a  proper  and  lawful  mode  of  securing  a  due  proportion  between 
the  amount  for  which  the  carrier  might  be  responsible  and  the  com- 
pensation which  he  received,  and  of  protecting  himself  against  extrava- 
gant or  fanciful  valuations,  which  is  quite  different  from  exempting 
himself  from  all  responsibility  whatever  for  the  negligence  of  himself 
and  his  servants.  In  the  other,  the  decision  was  that,  as  a  common 
carrier  might  lawfully  obtain  from  a  third  person  insurance  on  the 
goods  carried  against  loss  by  the  usual  perils,  though  occasioned  by 
negligence  of  the  carrier's  servants,  a  stipulation  in  a  bill  of  lading 
that  the  carrier,  when  liable  for  the  loss,  should  have  the  benefit  of  any 
insurance  effected  on  the  goods,  was  valid  as  between  the  carrier  and 
the  shipper,  even  when  the  negligence  of  the  carrier's  servants  was 
the  cause  of  the  loss.  Upholding  an  agreement  by  which  the  carrier 
receives  the  benefit  of  any  insurance  obtained  by  the  shipper  from  a 
third  person  is  quite  different  from  permitting  the  carrier  to  compel 
the  shipper  to  obtain  insurance,  or  to  stand  his  own  insurer,  against 
negligence  on  the  part  of  the  carrier." 

In  Willock  v.  Pennsylvania  R.  Co.,  166  Pa.  St.  184,  45  Am.  St.  Rep. 
674,  61  Am.  A  Eng.  R.  Cas.  277,  35  W.  N.  C.  545,  the  court  said  :  "Still 
nearer  to  the  question  in  the  case  before  us  is  Peek  v.  North  Stafford- 
shire R.  Co.,  10  H.  Iy.  Cas.  473.  The  carrier  in  that  case  had  a  contract 
with  the  shipper  containing  a  stipulation  that  he  should  not  be  liable  for 
loss  of  the  goods,  unless  their  value  was  declared  at  the  time  of  the 
delivery  of  the  goods  to  him,  and  they  were  then  insured  to  their 
full  value  by  the  shipper.  This  was  held  to  be  neither  just  nor  reason- 
able, and  its  enforcement  was  refused.  The  courts  of  England  have 
thus  held,  in  substance,  that  the  public  have  a  greater  interest  in  the 
transportation  of  persons  and  property  than  any  individual  shipper, 
and  that  public  policy  requires  of  a  common  carrier  the  exercise  of  con- 
stant care  over  his  vehicles  or  means  of  transportation,  and  over  his 
servants  and  employees  in  charge  of  them.  They  further  hold  that  it  is 
against  the  public  good  that  he  should  be  allowed  to  contract  for  immu- 
nity from  the  consequences  of  his  own  negligence  or  fraud,  or  the  neg- 
ligence or  fraud  of  his  employees,  and  that  stipulation  to  that  effect  are 
incapable  of  enforcement,  because  unjust  and  unreasonable. 

''The  supreme  court  of  the  United  States  holds  to  the  same  doctrine 
upon  this  subject  as  the  courts  of  Pennsylvania.  New  York  Cent .  R.  Co. 
v.  Lockwood  (U.  S.),  17  Wall.  357,  21  L.  Ed.  627 ;  Liverpool  &  G.  W. 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,  32  L.  Ed.  788.  The  public  is 
interested  in  securing  the  highest  measure  of  safety  in  the  transportation 
of  passengers  and  goods,  and  to  this  end  public  policy  requires  that  com- 
mon carriers  be  held  to  the  highest  measure  of  care  in  the  conduct  of  their 
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business.  Greenhood,  in  his  treatise  on  Public  Policy  (page  513),  says  : 
'It  is  obvious,  therefore,  that  if  a  carrier  stipulates  not  to  be  bound  to 
the  exercise  of  care  and  diligence,  but  to  be  at  liberty  to  indulge  in  the 
contrary,  he  seeks  to  put  off  the  essential  duties  of  his  employment,  and 
to  assert  that  he  may  do  so  seems  almost  a  contradiction  in  terms.' 
The  carrier  and  the  shipper  do  not  stand  on  equal  terms.  The  latter 
cannot  afford  to  refuse  that  which  the  carrier  demands  as  a  condition  to 
the  transportation  of  his  goods,  and,  in  ninety-nine  cases  out  of  every 
hundred,  if  he  does  so  refuse  he  will  find  himself  discriminated  against 
until  his  business  is  ruined,  and  he  has  nothing  left  to  ship.  The  rule 
that  stipulations,  insisted  on  by  carriers  or  other  persons  who  stand  in 
such  a  position  towards  their  customers  as  enables  them  to  compel  com- 
pliance with  their  demands  or  destroy  their,  customer's  business,  should 
be  judged  of  by  their  fairness,  and  be  held  void  whenever  'they  are 
unreasonable  or  oppressive,  is  one  of  very  general  acceptance.  Public 
policy  compels  its  acceptance  in  all  civilized  countries.  The  learned 
counsel  for  the  appellant  cite  Phoenix  Ins.  Co.  of  Brooklyn  v.  Erie  A  W. 
Transp.  Co.,  117  U.  S.  312,  29  h.  Ed.  873,  as  tending  to  sustain  their  con* 
tention.  But  an  examination  of  that  case  shows  that  it  was  begun  by 
libel  filed  by  the  insurance  company  asking  subrogation  to  the  rights 
of  the  shipper  against  the  carrier.  The  first  question  to  be  determined 
was,  therefore,  what  could  the  shipper  recover  upon  the  facts  of  that 
case?  He  had  contracted  that  any  insurance  he  might  obtain  should 
inure  to  the  benefit  of  the  carrier.  He  obtained  insurance  on  the  goods 
shipped,  suffered  a  loss,  and  was  paid  the  insurance  money.  The  ques- 
tion presented  on  these  facts  was  whether  the  right  of  the  shipper  to 
recover  against  the  carrier  was  not  extinguished  to  the  extent  to  which 
his  loss  had  been  paid  by  the  insurer.  If  so,  subrogation  must  necessa- 
rily be  refused,  and  it  was  refused  for  this  reason.  This  point  was 
elaborated  in  Providence  Ins.  Co.  v.  Morse,  150  U.  S.  99,  37  L.  Ed.  1013, 
in  which  it  was  said  that,  in  case  of  loss,  the  carrier  is  primarily  liable 
to  the  shipper,  and  the  position  of  an  insurer  is  substantially  that  of  a 
surety.  The  insurer  can  recover,  therefore,  after  payment  of  a  loss,  by 
subrogation  to  the  rights  of  the  shipper,  and  upon  no  other  ground  ; 
so  that  whatever  amounts  to  an  extinguishment  of  the  right  of  action 
of  the  shipper  against  the  carrier  must  defeat  the  insurer's  right  to 
subrogation.  The  general  proposition,  that  the  surety  who  pays  the 
debt  of  his  principal  succeeds  only  to  the  rights  of  the  creditor  whom 
he  pays,  is  beyond  all  doubt ;  and  in  Phoenix  Ins.  Co.  of  Brooklyn  v.  Erie 
&  W.  Transp.  Co.,  it  was  held  to  to  be  applicable  to  contracts  that,  as 
we  have  seen,  are  tripartite,  having  the  public  as  a  third,  though 
unnamed,  party.  In  the  case  at  bar  the  carrier  inserted  in  its  bill  of 
lading  a  stipulation  that  the  owner,  shipper,  and  consignee  severally 
shall  cause  the  goods  to  be  fully  and  sufficiently  insured,  and  that  in 
case  of  loss  the  carrier  shall  have  the  benefit  of  such  insurance  if  such 
loss  'shall  occur  from  any  cause  which  shall  be  held  to  render  this  line 
or  any  of  its  agents  liable  therefor.'  No  insurance  was  effected.  A  loss 
occurred  as  the  result  of  a  collision  of  two  of  the  carrier's  trains.  The 
shipper  sues  to  recover  the  amount  of  his  loss.  The  only  defense  set  up 
is  under  the  condition  in  the  bill  of  lading  ;  and  the  question  raised  is, 
will  the  courts  compel  the  performance  of  a  contract  between  shipper 
and  carrier  requiring  the  shipper  to  protect  the  carrier  against  the  con- 
sequences of  its  own  negligence  ?  There  is  no  doubt  about  the  carrier's 
having  an  insurable  interest  in  the  goods,  or  about  his  right  to  pro- 
tect himself  from  loss  by  procuring  a  policy  of  insurance  for  that  pur- 
pose ;  but  the  question  here  presented  is,  Can  he  compel  the  shipper  to 
insure  the  goods  for  his  benefit?  If  so,  he  can  compel  the  shipper  to 
release  him  entirely,  and  so  stipulate  for  complete  immunity  from  the 
consequences  of  the  negligence  and  fraud  of  himself  or  of  his  servants 
and  employees.  This,  in  the  language  of  the  English  courts,  would  be 
'unjust  and  unreasonable.'  In  the  language  of  our  own  cases,  it  would 
be  'contrary  to  public  policy.'  The  thought  is  the  same.  Our  own 
mode  of  expressing  it  is  preferable,  in  this,  that  it  suggests  the  reason 
on  which  the  rule  rests." 
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Mississippi  Railroad  Commission  v.  Gulp  &  S.  I.  R.  Co. 

{Supreme  Court  of  Mississippi,  April  22  %  190 /.) 

[29  So.  Rep.  789.] 

Recovery  of  Penalties  for  Exacting  Higher  Rates  Than  Those  Fixed 
by  Railroad  Commission — Jurisdiction.* — Bill  to  recover  penalties  for 
taking  rates  of  freight  higher  than  fixed  by  the  railroad  commission 
cannot  be  maintained  in  chancery  ;  Code,  §  4286,  not  affecting  jurisdic- 
tion, bat  merely  directing  resort  to  circuit  or  chancery  courts,  according 
to  the  established  jurisdiction  of  each. 

Right  to  Charge  Higher  Rates  Than  Those  Fixed  by  Railroad  Com- 
mission.— A  railroad  company  may  charge  rates  within  the  limits  set  by 
its  charter,  though  they  exceed  those  fixed  by  the  railroad  commission  ; 
but  the  commission  may  see  that  it  keeps  within  the  charter  rates,  and 
for  this  purpose  is  entitled  to  reports  from  it. 

Appeal  from  chancery  court.   Hinds  county;  H.   C.   Conn, 
Judge. 
"To  be  officially  reported." 

Suit  by  the  Mississippi  Railroad  Commission  against  the 
Gulf  &  Ship  Island  Railroad  Company.  Decree  for  defend- 
ant.    Plaintiff  appeals.     Affirmed. 

Monroe  McClurg,  Atty.  Gen.,  for  appellant. 

E.  J.  Bowers  and  McWillie  &  Thompson,  for  appellee. 

CALHOON,  J.  A  careful  analysis  of  the  bill  shows  that 
this  is  a  suit  to  restrain  the  Gulf  &  Ship  Island  Railroad 
Company  from  taking  rates  of  freight  on  cotton  seed  in  car-load 
lots  higher  than  those  fixed  by  the  railroad  commission,  and  to 
recover  the  penalty  of  $500  for  each  overcharge  in  violation  of 
the  order  of  the  commission,  prescribing  the  rates  for  all  rail- 
road companies  in  the  state.  We  do  not  think  the  bill  main- 
tainable to  recover  the  penalty,  for  the  reason  that  a  chancery 
court  will  not  enforce  penalties,  except  under  peculiar  circum- 
stances, and  such  as  are  not  here  presented.  Section  4286 
of  the  Code  does  not  affect  the  jurisdiction  of  courts.  It 
merely  directs  resort  to  circuit  and  chancery  courts  accord- 
ing to  the  established  jurisdiction  of  each.  It  would  seem 
that  it  is  hardly  within  legislative  power,  under  our  constitu- 
tion, to  authorize  bills  in  chancery  for  the  mere  purpose  of 
recovering  penalties.  The  bill  is  not  maintainable,  as  we 
think,  to  restrain  a  company  from  chargine  its  freight  rates; 
not  from  want  of  power  in  the  court,  but  because  it  does  not 
show  a  violation  of  law  by  defendant,  and  we  must  presume  it 
could  not,  the  object  of  the  attorney  general  being  simply  to 
test  the  lawful  authority  of  the  railroad  commission  to  super- 
vise the  company  in  view  of  the  charter  of  the  latter.  In  this 
case,  we  think,  we  must  take  notice  of  defendant's  charter, 
by  which  it  is  empowered  to  charge  its  own  rates  within  set 
limits;  and.  while  the  bill  avers  that  these  are  above  those 

*See  generally,  9  Cent.   Dig.,  col.  58  et  seq. ;  6  Rap.  &  Mack's  Dig. 
1148  etseq. 
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scheduled  for  all  railroads  by  order  of  the  commission,  it  does 
not,  and  doubtless  could  not,  aver  that  they  are  above  those 
authorized  by  the  charter.  True,  it  avers  that  the  rates  are 
contrary  to  law,  but  this  is  only  a  conclusion,  and  the  facts 
warranting  the  conclusion  are  not  set  out ;  and  we  must  there- 
fore assume  that  there  is  no  charge  that  the  rates  exceeded 
the  charter  rates,  because  they  did  not  exceed  them.  In 
response  to  the  claim  that  the  rates  are  illegal  and  unauthor- 
ized because  not  submitted  to  and  approved  by  the  commis- 
sion, it  is  sufficient  to  say  there  is  no  charge  that  the  rates 
were  not  submitted.  The  bill  presents  itself  to  us,  as  in  truth 
it  was,  we  suppose,  solely  designed,  as  one  to  test  the  right  of 
the  commission  to  fix  rates  for  this  as  for  other  companies. 
In  our  judgment,  the  railroad  commission  has  the  right  to 
see  that  appellee  keeps  within  the  limits  of  its  charter  rights, 
but  the  bill,  in  our  view  of  it,  does  not  show  that  it  has  ex- 
ceeded these  rights  in  the  matter  complained  of.  We  refer  to 
the  very  able  opinions  in  Stone  v.  Railroad  Co.,  62  Miss. 
646,  and  Stone  v.  Railroad  Co.,  Id.,  for  the  law  on  the  subject. 
Whether  such  charter  contracts  be  wise  legislation  is  not  for 
the  courts  to  say,  but  they  must  recognize  and  support  them, 
as  they  must  recognize  and  uphold  all  contracts.  -Whether 
the  Dartmouth  College  Case,  4  Wheat.  518,  4  L.  Ed.  629, 
was  rightfully  or  wrongfully  decided,  it  is  so  deeply  imbedded 
at  the  foundations  of  American  jurisprudence  that  it  must 
remain  in  situ.  The  question  of  joint  tariff  rates  is  not  in  the 
case,  and  we  do  not  feel  that  we  should  now  comply  with  the 
suggestion  of  counsel  by  considering  and  passing  upon  it. 
What  was  the  classification  of  freight  of  the  New  Orleans,  Jack- 
son &  Great  Northern  Railroad  Company,  existing  at  the  date 
of  the  charter,  and  referred  to  in  its  section  19,  we  cannot 
consider.  Whether  this  classification  can  or  cannot  affect 
this  case,  it  is  enough  to  say  that  it  is  not  shown  in  the  bill 
that  it  does  or  can  affect  it,  and  it  is  not  averred  that  the 
commission  is  not  in  possession  of  it,  nor  is  any  discovery  of 
it  asked  for  in  the  bill.  Of  course,  the  commission  may  re- 
quire and  compel,  through  the  proper  courts,  the  same  reports 
from  defendant  that  it  may  of  any  other  railroad  company, 
so  as  to  see  that  it  conforms  to  its:  charter  and  to  the  law  as 
modified  by  its  charter,  and  the  decree  is  not  in  prejudice  of 
this  right  of  the  commission.     Affirmed. 


Gardner  v.  New  Orleans  &  N.  E.  R.  Co. 

{Supreme  Court  0/  Mississippi,  Fed.  4, 1901.) 

[29  S.  E.  Rep.  469.] 

Appeal— Jurisdiction — Case  Originating  in  Justice  Court — Record  In 
Supreme  Court— Requisites. — A  judgment  of  the  circuit  court  in  a  case 
which  appears  to  be  an  appeal  from  justice's  court  will  be  reversed  for 
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want  of  jurisdiction  of  the  circuit  court,  where  the  record  in  the  supreme 
court  does  not  show  the  judgment  of  the  justice  or  the  bond  on  appeal 
to  the  circuit  court. 

Same — Same — Same — Same — Same. — Whereon  appeal  to  the  supreme 
court  the  record  does  not  show  the  justice's  judgment  or  the  bond  on 
appeal  to  the  circuit  court,  the  case  will  be  reinstated  after  dismissal,  if 
appellant  perfect  his  record  by  certiorari,  and  pay  the  costs  of  the  appeal. 

On  the  Merits. 

Carriage  of  Freight — Damage  by  Rain — Negligence  in  Failing  to  In- 
spect Roof  of  Car.* — Where,  while  a  freight  car  loaded  with  stoves  was 
waiting-  at  its  destination  to  be  unloaded,  rain  went  through  the  roof 
of  the  car,  and  the  stoves  were  found  damaged  by  rust,  and  a  casual 
inspection  of  the  roof  would  have  revealed  the  unsuitableness  of  the 
roof,  it  was  error  to  give  a  peremptory  instruction  for  the  railroad  in  an 
action  by  the  consignee. 

Appeal  from  circuit  court,  Jones  county ;  John  R.  Enochs, 
Judge. 

Action  by  Frank  Gardner  against  the  New  Orleans  &  North- 
eastern Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.  Appeal  dismissed  for  want  of 
jurisdiction,  and  a  motion  for  reinstatement  granted. 
Reversed  on  the  merits. 

Plaintiff  was  the  consignee  of  a  car  load  of  stoves.  While 
the  car  was  at  its  destination,  waiting  to  be  unloaded,  there 
were  heavy  rains,  and  when  the  car  was  opened  the  stoves 
were  found  to  be  damaged  by  rust.  Water  was  found  in  the 
stoves,  and  the  floor  of  the  car  was  wet. 

Shannon  &  Street,  for  appellant. 
Woods,  Ferrell  &  Ferrell,  for  appellee. 

.  WHITFIELD,  C.  J.  There  is  no  bond  for  appeal  to  the 
circuit  court,  and  no  judgment  of  the  justice  of  the  peace : 
nothing  to  show  that  the  case  originated  before  a  justice  of 
the  peace.  ,  If  not,  the  circuit  court  had  no  jurisdiction,  and 
this  court  would  have  none.  The  mere  statement  of  the 
stenographer  that  the  case  "had  been  tried  by  a  justice  of  the 
peace,  and  had  been  appealed  to  the  circuit  court,"  will  not 
do.  We  can  only  dismiss  the  appeal.  If  the  case  was 
appealed  to  the  circuit  court,  the  bond  and  judgment  should 
appear  in  the  record.  We  will  reinstate  the  case  if  appellant 
will,  bv  certiorari,  complete  his  record ;  but  on  the  condition 
that  the  appellant  shall  pay  all  the  costs  of  the  appeal  in  this 
court.  We  find  it  necessary  to  impose  these  terms  to  make 
appellants  in  cases  originating  before  justices  of  the  peace  see 
to  it  that  section  83  and  section  84  of  the  Code  of  1892  have 
been  complied  with.  We  have  two  such  records  before  us 
now  within  two  weeks.  This  court  has  twice  settled  the 
point.  See  Andrews  v.  Wallace,  72  Miss.  291,  16  South.  204. ; 
Crapoo  v.  Town  of  Grand  Gulf,  9  Smedes  &  M.  205.  Not 
having  jurisdiction  on  the  record  as  it  now  stands,  since  the 

*As  to  the  liability  of  common  carriers  for  loss  or  injury  to  goods,  see 
generally,  9  Cent.  Dig.,  col.  396  etseq.\  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
233  et  seg.;  2  Rap.  &  Mack's  Dig.  13  et  sea. 
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circuit  court  is  not  shown  to  have  had  any,  we  enter  the  only 
judgment  we  can,  which  is  to  dismiss  the  appeal,  but  with 
privilege  of  reinstating  on  terms  indicated. 

On  the  Merits. 
(Feb.  ii,  1901.) 

The  peremptory  instruction  for  appellee  should  not  have 
been  given.  The  evidence  clearly  shows  that  the  heavy  rains 
of  the  1 6th  and  17th  of  April  went  right  through  the  roof  into 
the  stoves.  The  agent  admits  he  saw  the  water  in  the  stoves, 
that  it  might  have  gotten  into  them  through  the  roof,  and 
that  he  did  not  inspect  the  roof.  The  goods  were  hardware, 
and  it  is  plain  the  only  damage  they  sustained  was  from  the 
rain.  They  were  in  good  condition  then  in  all  respects  save 
rust  from  these  rains,  and  they  were,  therefore,  of  course,  in 
good  condition  when  shipped  from  St.  Louis.  The  most 
casual  inspection  of  the  roof  of  the  car  must  have  disclosed 
its  unsuitableness.  The  ease  and  abundance  with  which  the 
rains  went  through  the  roof  make  it  idle  to  deny  this.  "Res 
ipsa  loquitur.' '  And  on  this  evidence  it  was  manifestly 
improper  to  grant  the  peremptory  charge.  Reversed  and 
remanded. 

Alabama  &  V.  Ry.  Co.  v.  Lamkin  et  aL 

{Supreme  Court  of  Mississippi ,  Feb*  2jf  igoj.) 

[30  So.  Rep.  47.] 

Injury  to  Freight — Connecting  Carriers— Liability  as  Partners.* — 
Where  two  connecting  railroads  are  under  one  management,  so  as  to 
constitute  ope  system,  or  have  contracts  for  the  carriage  of  goods,  in 
which  the  roads  are  held  out  as  a  line  for  through  transportation,  they 
are  jointly  liable  as  partners  for  injuries  to  goods  so  shipped,  though 
the  general  management  of  each  road  is  retained  by  the  respective 
companies. 

Appeal  from  circuit  court,  Warren  county ;  Patrick  Henry, 
Judge. 

"To  be  officially  reported." 

Action  by  H.  T.  Lamkin  &  Co.  against  the  Alabama  & 
Vicksburg  Railway  Company  and  another  for  damages  to  a 
shipment  of  cotton.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.     Affirmed. 

Plaintiffs  brought  this  action  against  the  Alabama  &  Vicks- 
burg Railway  Company  and  the  New  Orleans  &  Northeastern 
Railroad  Company  for  damage  to  1,106  bales  of  cotton  shipped 
by  plaintiffs  from  Vicksburg,  Miss.,  over  the  lines  of  the 
defendant  companies,  via  Meridian.  Miss.,  to  New  Orleans, 
La.,  on  through  bills  of  lading  issued  by  the  Alabama  &  Vicks- 
burg Railway  Company  at  Vicksburg  at  different  times,  as  the 
cotton  receipts  of  the  compress  company  at  Vicksburg  were 

delivered  to  its  agent  by  the  plaintiffs;  the  cotton   being 

'  ------ 

♦See  notes  at  end  of  case. 
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destined  to  exportation  to  Havre,  France.  The  damages 
claimed  in  plaintiffs'  declaration  are  those  alleged  to  have 
resulted  to  the  cotton  from  delay  in  transportation,  and  want 
of  care  of  it  while  in  defendant's  possession.  Plaintiffs1 
declaration  contains  four  counts.  The  first  alleges  the  breach 
of  a  joint  contract  to  carry  from  Vicksburg  to  New  Orleans 
and  deliver  to  the  connecting  carrier,  under  which  the  cotton 
was  delivered  to  and  accepted  by  the  two  defendants  at  Vicks- 
burg. The  second  alleges  the  breach  of  a  contract  by 
defendants,  as  partners,  to  carry  and  deliver,  etc.  The  third 
count  alleges  the  breach  of  a  contract  of  the  Alabama  &  Vicks- 
burg Railway  Company  alone  to  transport  and  deliver.  The 
fourth  count  alleges  the  breach  of  a  contract  of  the  New 
Orleans  &  Northeastern  Railroad  Company  alone  to  transport 
and  deliver,  etc.  The  Alabama  &  Vicksburg  Railway  Com- 
pany owns  and  operates  a  line  of  road  from  Vicksburg,  in 
Warren  county.  Miss.,  to  Meridian,  Miss.,  in  Lauderdale 
county;  and  the  New  Orleans  &  Northeastern  owns  and 
operates  a  line  from  Meridian,  Miss.,  to  New  Orleans,  La., 
no  part  of  which  is  in  Warren  county.  The  New  Orleans  & 
Northeastern  Railroad  Company  pleaded  to  the  jurisdiction 
of  the  court,  setting  out  in  its  plea  that  no  part  of  its  line  was 
within  Warren  county.  ^  Plaintiffs  demurred  to  this  plea,  and 
the  demurrer  was  sustained.  The  defendants  then  demurred 
to  the  third  and  fourth  counts  of  plaintiffs'  declaration,  which 
demurrers  were  sustained,  and  pleaded  (i)  the  general  issue; 
(2)  that  the  alleged  partnership  or  partnership  agreement 
between  them  did  not  exist,  and  never  had  existed ;  (3)  that 
they  were  not,  and  never  had  been,  partners,  and  never  had 
advertised  or  held  themselves  out  to  the  public  as  such;  (4) 
that,  at  the  time  of  the  alleged  damage  to  the  cotton,  plain- 
tiffs held  a  policy  of  insurance  against  such  damage,  and  that 
the  insurer  had  adjusted  the  damage,  and  paid  to  plaintiffs 
$4,324  on  account  thereof;  and  that  by  the  terms  of  the  policy 
the  insurer  was  subrogated  to  plaintiffs'  right  to  sue  for  said 
damages.  The  last  plea  was  demurred  to  by  plaintiffs,  and 
their  demurrer  was  sustained,  and  the  cause  went  to  trial 
before  a  jury  on  the  issues  presented  by  the  first  and  second 
counts  of  the  declaration,  and  defendant's  pleas  of  the  general 
issue  and  denial  of  partnership.  Plaintiffs  introduced  their 
evidence  and  rested  when  defendants  made  a  motion  to  ex- 
clude the  whole,  and  for  a  peremptory  charge  to  find  for 
defendants.  This  motion  was  overruled  by  the  court,  and  the 
case  went  to  the  jury  on  the  evidence  of  the  plaintiffs.  There 
were  verdict  and  judgment  for  plaintiffs,  and  defendants 
appeal. 

McWillie  &  Thompson,  for  appellants. 

Harris  Dickson  and  Laws  &  Laws,  for  appellees. 

-  WHITFIELD,  C  J.  We  think  the  true  rule  is  stated  in 
6  Am.  &  Eng.  Enc.  Law  (New  Ed.)  p.   65  5,   as  follows:    "If 
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the  several  lines  are  under  one  management  and  control,  so 
as  to  constitute  a  system,  or  have  contracts  by  which  their 
continuous  roads  are  held  out  to  the  public  as  a  line  for 
through  transportation,  the  roads  constituting  the  line  or 
system  are  jointly  liable  for  injuries  occurring  to  goods  while 
being  carried  over  their  through  line.  Wherever  there  is  an 
identity  of  interest,  or  the  companies  have  placed  certain 
features  of  their  business  under  one  general  control,  although 
the  general  management  of  each  road  is  retained  by  its 
owners,  the  companies  are,  as  to  such  features  of  their  busi- 
ness, partners,  and  liable  as  such.M  This  is  the  doctrine  held 
in  many  well-considered  cases,  and  supported  by  the  present 
weight  of  authority.  Wyman  v.  Railroad  Co.,  4  Mo.  Apd. 
37;  Swift  v.  Steamship  Co.,  106  N.  Y.  206,  12  N.  E.  583; 
Barter  v.  Wheeler,  49  N.  H.  9,  6  Am.  Rep.  434;  Rocky  Mount 
Mills  v.  Wilmington  &  W.  R.  Co.,  119  N.  C.  693,  25  S.  E. 
854.  The  facts  of  this  case  bring  it  clearly  within  this  rule. 
The  appellants  were  liable  as  partners.  There  is  no  merit  in 
any  of  the  other  assignments  of  error.  Wherefore  the  judg- 
ment is  affirmed. 

NOTES. 

EXISTENCE  OF  PARTNERSHIPS  BETWEEN  CONNECTING 

CARRIERS. 

WHAT  CONSTITUTES  A  PARTNERSHIP. 

Associating  for  the  Purpose  of  Carrying  Freight  through  Entire 
Line.  —  Where  carriers  on  connecting1  routes  form  associations  and 
arrangements  for  the  purpose  of  carrying  goods  or  parcels  through  the 
whole  line,  they  are,  beyond  question,  partners,  and  each  is  responsible 
for  any  loss  or  injury  to  goods  which  may  happen,  in  whatever  part  of 
the  line  it  occurs.  Coates  v.  United  States  Exp.  Co.,  45  Mo.  238  ;  Van 
Santvoord  v.  St.  Johns,  6  Hill  (N.  Y.)  157  ;  Hempstead  v.  New  York  C. 
R.  Co.,  28  Barb.  (N.  Y.)  485;  Quimby  v.  Vanderbilt,  17  N.  Y.  306; 
Northern  R.  Co.  v.  Fitchburg  R.  Co.,  6  Allen  (Mass.)  254 ;  United  States 
Exp.  Co.  v.  Rush,  24  lad.  403  ;  Farmers'  &  M.  Bank  v.  Champlain  Trans. 
Co.,  18  Vt.  131,  23  Vt.  209  ;  Hood  v.  New  York  &  N.  H.  R.  Co.,  22  Conn. 
1 ;  Nutting  v.  Connecticut  River  R.  Co.,  1  Gray  (Mass.)  502. 

Where  Each  Carrier  Can  Contract  Alone  for  Transportation  over 
Entire  Line. — "Where  each  of  two  connecting  common  carriers,  forming 
a  continuous  line  of  transportation,  is  competent  to  contract  alone  for 
transportation  over  the  entire  line,  they  are  competent  to  make  a  joint 
contract  for  such  transportation,  and  thus  become  joint  carriers  and 
jointly  liable  for  loss  or  damage  to  goods  transported  under  such  joint 
contract.  Swift  v.  Pacific  Mail  S.  Co.  and  Panama  R.  Co.,  106  N.  Y. 
2065,  30  Am.  &  Eng.  R.  Cas.  105. 

When  several  distinct  corporations  associate  together  and  form  a  con- 
tinuous line  of  common  carriers,  each  being  empowered  to  contract  for 
freight  and  passengers  for  the  whole  line,  and  to  receive  pay  for  the 
sam e,  which  is  to  be  divided  in  prescribed  proportions,  they  are  jointly 
liable  for  losses  or  injuries  upon  any  part  of  the  line.  Barter  v.  Wheeler, 
49  N.  H.  9. 

Division  of  Freight  Charges. — According  to  the  weight  of  authority, 
if  several  carriers,  having  each  its  own  line,  associate  and  form  what 
to  the  shipper  is  a  continuous  line,  and  contract  to  carry  goods  through 
for  an  agreed  price,  which  the  shipper  or  consignee  pays  in  one  sum, 
and  which  the  carriers  divide  among  them,  then  as  to  third  parties  with 
whom  they  contract  they  are  liable  jointly  for  a  loss  taking  place  on 
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any  part  of  the  whole  line.  Barton  v.  Wheeler,  49  N.  H.  25;  Bradford 
v.  Railroad  Co.,  7  Rich.  201 ;  Cincinnati,  etc.,  R.  Co.  v.  Spratt,  2  Duval 
4;  Nashua  Lock  Co.  v.  Railroad  Co.,  48  N.  H.  339;  Quimby  v.  Vander- 
bilt,  17  N.  Y.  306 ;  Chouteaux  v.  Leach,  18  Pa.  St.  224,  Boston,  etc, 
Steamboat  Co.  v.  Brown,  54  Pa.  St.  77 ;  Hart  v.  Railroad  Co.,  4  Seld. 
37 ;  Railroad  Co.  v.  Androscoggin  Mills,  22  Wall.  594 ;  Railroad  Co.  v. 
Pratt,  22  Wall.  123 ;  Wyman  v.  Chic.  &  Alton  R.  Co.,  4  Mo.  App.  39 ; 
Erie  &  Pac.  Despatch  z>.  Cecil,  112  111.  180;  Rice  v.  I.  &  St.  L.  R.  Co.,  3 
Mo.  App.  31 ;  Coates  v.  U.  S.  Ex.  Co.,  45  Mo.  238  ;  Barter  v.  Wheeler,  40 
N.  H.  11 ;  Bostwick  v.  Champion,  11  Wend.  571. 

Where  various  companies  form  an  association  and  unite  in  making  a 
continuous  line  of  their  respective  roads,  and  collect  in  advance  either 
at  the  place  of  receiving  or  at  the  place  of  delivery  the  freight  due  for 
the  entire  route,  subdividing  among  themselves,  the  receiving  road 
becomes  responsible  for  the  default  of  any  of  the  associated  companies, 
and  no  special  contract  need  be  shown.  Phillips  v.  North  Carolina  R. 
Co.,  78  N.  Car.  294,  16  Am.  Ry.  Rep.  206. 

Where  goods  are  accepted  by  a  railroad  as  a  member  of  an  association 
of  lines,  under  a  contract  of  through  carriage,  proof  that  it  accepted 
regular  division  of  freights  is  sufficient  to  warrant  a  finding  that  it  is 
liable  on  such  contract,  whether  it  was  a  member  of  the  associated  line 
or  not.     Harris  v.  Cheshire  R.  Co.  (R.  I.),  16  Atl.  Rep.  512. 

Where  a  steamship  owner  and  a  railway  company  make  an  arrange- 
ment for  the  running  of  the  boat  in  connection  with  the  railway,  and 
divided  the  through  freights,  and  the  steamship  owner  has  the  sign  of 
the  railway  company  over  his  office  door,  they  are  joint  contractors  with 
respect  to  through  freight,  and  the  railway  company  is  liable  for 
breaches  of  contract  in  the  course  of  transportation  by  the  steamer. 
Hayes  v.  South  Wales  R.  Co.  (Ir.),  9  Ir.  C.  L.  474. 

Sharing  Profits. — Where  two  connecting  roads  have  entered  into  and 
are  concerned  in  a  contract  for  carrying  goods,  and  are  jointly  interested 
in  the  road,  in  running  and  managing  the  trains,  and  both  share  in 
the  profits,  they  may  be  jointly  sued  for  a  loss  or  injury.  Wylde  v. 
Northern  R.  Co.,  14  Abb.  Pr.  N.  S.  (N.  Y.)  213. 

Giving  Through  Receipts. — Where  different  connecting  lines  of  car- 
riers unite  to  form  a  through  line  between  designated  points,  and  charge 
a  through  freight  rate,  and  give  through  receipts,  they  are  jointly  liable 
for  a  loss.     Cincinnati,  H.  &  D.  R.  Co.  v.  Spratt,  2  Duv.  (Ky.)  4. 

Arrangement  to  Transport  Freight  at  Specified  Rate. — Several  rail- 
road companies,  forming  a  connection  from  an  inland  city  to  the  sea 
coast,  entered  into  an  arrangement  to  transport  cotton  to  the  sea  coast 
at  a  specified  rate.  Defendant  company,  being  the  one  reaching  the 
coast,  published  a  notice  stating  the  arrangement,  and  requesting  ship- 
pers to  take  duplicate  receipts  and  forward  one  of  them  to  its  agent  at  a 
designated  place,  "in  order  to  fix  the  responsibility  on  this  company." 
and  guaranteeing  satisfaction  to  all  concerned.  Held,  that  the  different 
companies  forming  the  line  were  jointly  liable  to  one  who  had  shipped 
cotton  and  complied  with  the  above  notice,  making  the  defendant  com- 
pany liable  for  a  loss  occurring  before  the  cotton  reached  its  road.  Brad- 
ford v.  South  Carolina  R.  Co.,  7  Rich.  (S.  Car.)  201. 

Jointly  Liable  Notwithstanding  Terms  of  Bill  of  Lading. —  Where 
several  connecting  lines  of  carriers  unite  in  a  contract  for  the  through 
transportation  of  goods  they  are  jointly  liable  for  a  loss,  though  the 
bills  of  lading  may  contain  statements  that  the  companies  contract 
"severally  and  not  jointly,"  and  that  in  case  of  loss  or  damage  the  com- 
pany alone  shall  be  answerable  in  whose  actual  custody  the  goods  may 
be  at  the  time  of  the  loss  or  damage.  Milne  v.  Douglass,  4  McCrary 
(U.  S.)  368,  13  Fed.  Rep.  37. 

HELD  NOT  TO  CONSTITUTE  A  PARTNERSHIP. 

Power  to  Enter  into  Partnership. — Cases  holding  that  through  freight 
lines  composed  of  connecting  railroad  corporations  are  partnerships 
involve  the  question  of  the  authority  of  the  corporations  to  form  such 
partnership.    It  seems  well  settled  that  connecting  railroad  companies 
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have  no  authority  under  their  charters  to  form  a  partnership  arrange- 
ment for  the  joint  management  of  the  two  roads,  and  a  division  of 
profits  and  losses.  The  charter  authorizes  the  company  to  manage  and 
control  its  own  road,  and  that  alone,  and  that  it  must  govern  and  con- 
trol without  the  intervention  or  co-operation  of  any  other  railroad. 
Burke  v.  Concord  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  552 ;  Pearce  v.  Mad. 
A  Ind.  R.  C.  A  Peru  A  Ind.  R.  Co.,  21  How.  441.  See  also,  Bissell  v.  Mich. 
South.  A  North.  Ind.  R.  Co.,  22  N.  Y.  259.  But  through  freight-line 
partnerships  involve  considerations  somewhat  different  from  those 
involved  in  the  cases  just  cited.  Such  a  partnership  does  not  involve  a 
joint  management  of  the  road.  The  management  of  each  road  is  kept 
entirely  distinct  and  is  not  affected  by  the  partnership  arrangement. 
The  partnership  relates  only  to  through  business,  and  each  road  con- 
tributes to  the  partnership  its  services  as  a  carrier  over  its  line.  It  is 
objected  that  a  railroad  has  no  authority  under  its  charter  to  assume  a 
liability  for  the  defaults  or  torts  of  another  road,  but  it  seems  well 
settled  that  a  road  may  contract  for  the  carriage  of  goods  or  passengers 
beyond  its  own  termini.  Nashua  Lock  Co.  v.  Wore.  A  Nashua  R.  Co., 
48  N.  H.  339  ;  Stewart  v.  Erie  A  West.  Transp.  Co.,  17  Minn.  372. 

Where  Each  Carrier  Retains  Exclusive  Control  of  Its  Own  Line. — An 
agreement  between  connecting  carriers  on  a  through  route,  each  having 
exclusive  control  and  ownership  of  its  line,  with  arrangements  for  con- 
tinuous transportation  on  through  bills  of  lading  at  settled  rates  of 
compensation,  each  being  by  special  provision  in  the  bills  of  lading 
responsible  only  for  his  own  acts  or  omissions,  does  not  make  such 
carriers  partners  and  responsible  for  the  acts  or  omissions  of  each  other. 
Deming  v.  Norfolk  A  W.  R.  Co.,  16  Am.  A  Eng.  R.  Cas.  232,  21  Fed. 
Rep.  25  ;  St.  Louis  Ins.  Co.  v.  St.  Louis,  V.,  T.  H.  A  I.  R.  Co.,  104  U. 
S.  146. 

Agreement  to  Pay  the  Other  Carrier  in  the  Proportion  That  the  Num- 
ber of  Miles  of  Its  Line  Bore  to  the  Whole  Route.— The  defendants, 
being  engaged  in  the  transportation  of  freight,  etc.,  between  the  city 
of  New  York  and  various  places  west,  by  way  of  the  Hudson  river  and 
canals,  made  an  arrangement  with  the  Mohawk  &  Hudson  Railroad  Com- 
pany, by  which  it  was  mutually  agreed  that  the  defendants  should 
deliver  their  up  freight,  etc.,  to  the  company  at  Albany,  and  their  down 
freight  at  Schenectady — the  termini  of  the  railroad — the  company  to 
transport  the  freight  and  passengers  over  their  road,  etc.,  and  the 
defendants  to  pay  therefor  in  the  proportion  that  thirty  miles  bore  to 
the  whole  distance  of  canal  transportation  west  of  Albany,  assuming 
the  contract  price  fixed  between  the  owner  of  the  freight  and  the 
defendants  as  the  basis  of  the  calculation.  Held,  in  assumpsit  by  the 
company  to  recover  for  the  transportation,  that  the  arrangement  did 
not  constitute  a  partnership  between  the  parties ;  and  this,  though  it 
was  further  agreed  that  the  company  should  furnish  '* warehouse  facili- 
ties" and  pay  a  portion  of  the  expense  of  offices  at  each  end  of  their 
road.     Mohawk  A  H.  R.  Co.  v.  Niles,  3  Hill  (N.  Y.)  162. 

Division  of  Receipts. — "Arrangements  are  often  made,"  said  Mr. 
Justicb  Comstock,  in  Merrick  v.  Gordon,  20  N.  Y.  96,  "between  differ- 
ent companies  having  lines  which  connect,  adjusting  fare  or  freight  on 
passengers  and  goods  between  distant  points,  and  assigning  to  each  a 
share  in  the  gross  earnings  according  to  the  service  which  each  performs 
in  producing  the  result.  No  case  has  gone  the  length  of  holding  that 
an  agreement  of  this  nature  creates  a  partnership  ;  and  if  we  were  to 
lay  down  such  a  doctrine  now  it  would  be  establishing  a  class  of  part- 
nerships hitherto  unknown  to  the  law."  This  was  said  in  a  case  where 
a  firm,  carriers  upon  the  New  York  canals,  agreed  with  a  firm  of  carriers 
upon  the  Great  Lakes  for  a  division  in  fixed  proportions  of  the  total 
freight  which  should  be  received  for  the  carriage  of  goods  over  both 
firms'  routes,  and  it  was  decided  that  this  did  not  constitute  them 
partners.  The  principle  of  this  case,  although  enunciated  a  quarter,  of 
a  century  ago,  is  sustained  by  many  authorities  and  is  still  the  law. 

An  agreement  among  several  railroad  companies  constituting  a 
through  freight  line  to  divide  receipts  among  them  according  to  some 
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cattle,  after  being  carried  over  several  lines  were  carried  to  their  desti- 
nation in  Texas,  and  delivered  there  by  the  defendant  company  which 
also  collected  the  whole  charges  for  transportation.  Held,,  that,  as  by 
a  Texas  statute  defendant  was  compelled  to  receive  the  cars  of  connect- 
ing- lines  for  transportation  over  its  road,  the  acceptance  of  the  cattle 
did  not  amount  to  a  ratification  of  the  contract ;  and  that  the.  evidence 
was  insufficient  to  charge  defendant  with  liability,  as  a  partner  of  or 
joint  contractor  with  the  L.  &  N.  R.  Co.  and  other  lines  for  injuries  sus- 
tained by  cattle  on  other  roads  than  its  own.  Gulf,  Colorado  &  Santa 
Fe  R.  Co.  v.  Baird,  75  Tex.  256,  40  Am.  &  Eng.  R.  Cas.  160, 12  S.  W. 
Rep.  530. 

Presumption  as  to  Liability  of  Second  Carrier. — A  joint  liability  of 
the  second  carrier  with  the  railway  company  executing  the  bill  of  lad- 
ing, or  a  ratification  of  the  contract  to  transport  the  freight  through  to 
destination  at  the  rate  stipulated,  will  not  be  presumed  from  the  fact  that 
the  second  carrier  received  and  hauled  the  car  and  collected  the  charges. 
Miller  v.  Texas  &  N.  O.  R.  Co.,  83  Tex.  518, 18  S.  W.  Rep.  954. 


Illinois  Cent.  R.  Co.  v.  Stewart. 

{Court  of  Appeals  of  Kentucky,  June  /2,  iooi.) 

[63  S.  W.  Rep.  596.] 

.Injury  to  Switchman— Gross  Negligence  of  Engineer — Company  Lia- 
ble.— It  was  gross  negligence  for  an  engineer  to  attempt  to  run  his  en- 
gine upon  a  switch  without  a  signal  from  plaintiff,  the  switchman,  to 
move  forward  ;  so  that  the  railroad  company  is  liable  for  an  injury  to 
plaintiff's  foot  resulting  therefrom. 

Same— Same — Sufficiency  of  Evidence.— Plaintiff  having  fainted  from 
the  loss  of  blood  resulting  from  his  injury,  and  fallen  from  the  running 
board  of  the  engine  upon  which  he  had  gotten  after  he  was  injured,  the 
engineer,  not  being  able  to  see  him,  was  not  negligent  in  running  the 
engine  upon  him  ;  but  when  he  was  under  the  engine,  and  it  had 
stopped,  the  engineer  was  guilty  of  gross  negligence  in  backing  the 
engine  without  knowing  where  he  was,  and  without  a  signal  from 
another  switchman  to  do  so,  especially  after  the  other  switchman  urged 
him  to  stop,  and  told  him  plaintiff  was  under  the  engine. 

Evidence — Error  Cured  by  Instruction. — Error  of  the  court  in  admit- 
ting evidence  as  to  defects  in  the  engine  and  as  to  the  incompetency  of 
the  engineer  was  cured  by  an  instruction  expressly  telling  the  jury  that 
there  was  no  evidence  that  either  of  these  things  caused  the  injuries 
complained  of,  and  that  there  could  be  no  recovery  on  account  of  either 
of  them. 

Extent  of  Personal  Injuries — Evidence.— Evidence  as  to  a  bruise  on 
plaintiff's  back  which  sloughed  out,  and  other  proof  as  to  his  treatment, 
were  admissible  to  show  the  extent  of  his  suffering ;  and  proof  of  the 
bruise  on  his  back  was  also  admissible  in  corroboration  of  his  testi- 
mony that  the  engine,  in  backing,  caught  him  in  the  back,  and  rolled 
him  around. 

Gross  Negligence — Definition.— The  court  properly  defined  gross  neg- 
ligence to  be  "the  failure  to  take  such  care  as  a  person  of  common  sense 
and  reasonable  skill  in  like  business,  but  of  careless  habits,  would  ob- 
serve in  avoiding  injury  to  his  own  person  or  life  under  circumstances 
of  equal  or  similar  danger." 

Same— Punitive  Damages.* — Punitive  damages  may  be  allowed  where 
gross  negligence  is  shown. 

*As  to  when  exemplary  damages  may  be  recovered,  see  notes,  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  130  et  seq.\  Louisville  A  N.  R.  Co.  v.  Creighton 
(Ky.),  15  Am.  <&  Eng.  R.  Cas.,  N.  S.,  713,  and  foot-note  ;  Baltimore,  C. 
&  A.  Ry.  Co.  v.  Kirby  (Md.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  248  ;  15  Cent. 
Dig.,  col.  1880  et  seg.;  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1  etseg.;  5  Rap. 
&  Mack's  Dig.  554. 
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Same — Same — Excessive  Verdict — Review. — Where  punitive  damages 
are  authorised,  it  is  only  in  extreme  cases,  where  the  damages  are  so 
excessive  as  to  strike  the  mind  at  first  blush  as  unreasonable,  that  the 
verdict  will  be  disturbed  on  that  ground  on  appeal. 

Loss  of  Legs — Punitive  Damages — Excessive  Verdict.* — A  verdict  for 
$15,000  for  the  loss  of  both  legs,  where  they  are  left  so  that  artificial 
limbs  cannot  be  used,  will  not  be  set  aside  as  excessive,  punitive  dam- 
ages being  authorized,  and  there  having  been  three  trials. 

Separate  .Recovery  for  Successive  Injuries. — It  was  proper  to  instruct 
the  jury  that  the  injury  to  plaintiff  at  the  switch  and  the  injury  when 
the  engine  subsequently  ran  over  him  were  separate  and  distinct,  the 
second  injury  not  being  the  direct  result  of  the  first. 

Same — Same. — The  defendant  was  liable  for  the  second  injury  only 
in  the  event  the  engineer  was  negligent  after  he  had  notice  of  plain- 
tiff's peril,  and,  if  he  did  not  have  such  notice  until  one  of  plaintiff's 
legs  had  been  crushed,  the  defendant  was  not  liable  therefor. 

Liability  for  Negligence  of  Fellow  Servant.f— Defendant  was  not  lia- 
ble for  any  negligence  of  plaintiff's  fellow  switchman. 

Burnam,  O'Rbar,  and  Du  RKLLB,  JJ.,  dissenting.  • 

Appeal  from  circuit  court,  McCracken  county. 
"To  be  officially  reported." 

Action  by  Fred  Stewart  against  the  Illinois  Central  Rail- 
road Company  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

Birtle  &  Trabue,  Quigley  &  Quigley,  and  J.  M.  Dickerson, 
for  appellant. 

John  K.  Hendrick,  W.  S.  Bishop,  John  G.  Miller,  and 
Hazelrigg  &  Chenault,   for  appellee. 

HOBSON,  J.  Fred  Stewart  filed  this  suit  to  recover  for 
personal  injuries  received  by  him  on  June  7,  1898,  while  in 
the  employ  of  appellant  as  a  switchman  in  its  yards  at 
Paducah,  Ky.  The  facts  of  the  case,  according  to  the  testi- 
mony introduced  by  him,  are  as  follows :  Stewart  and  another 
switchman,  named  Hamilton,  were  assisting  in  switching 
some  cars  in  the  yard.  For  this  purpose  they  brought  the 
engine  down  to  a  switch,  intending  to  run  it  in  on  the  side 
track.  Stewart  went  to  the  switch  lever  to  throw  the  switch. 
Before  he  got  the  switch  thrown,  the  engineer,  without  wait- 
ing for  a  signal  from  him,  came  ahead  with  the  engine,  which 
struck  the  switch  rail,  and  threw  it  back  to  its  original  posi- 
tion. This  knocked  the  lever  out  of  Stewart's  hand.  There 
was  a  ball  on  the  end  of  the  lever,  weighing  12  or  15  pounds, 
and  this  ball,  in  the  fall  of  the  lever,  struck  the  big  toe  of  his 
left  foot,  and  mashed  it.  The  engine  was  then  backed, 
Stewart  threw  the  switch,  and  the  engine  then  came  ahead. 
He  got  on  the  running  board  at  the  front  of  the  engine,  which 
was  a  switch  engine,  and  furnished  with  a  running  board 
instead  of  a  pilot.  Hamilton  was  also  on  the  running  board. 
When  they  got  within  15  or  20  feet  of  the  car  after  which  they 

*As  to  what  has  been  held  the  proper  amount  to  allow  as  damages 
for  loss  of  legs  or  feet,  see  Kalfur  v.  Broadway  Ferry  A  M.  Ave.  R.  Co. 
(N.  Y.),  12  Am.  &  Eng.  R.  Caa.,  N.  S.,850,  and  extensive  note,  851  etseq. 

fAs  to  liability  for  negligence  of  fellow  servants,  see  12  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  897  et  seq. 
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were  going,  Stewart  said  to  Hamilton,  "I  mashed  by  toe,  and 
it  is  making  me  sick. ' '  The  engine  was  moving  very  slowly. 
Hamilton  stepped  off  at  one  side,  and  went  up  to  the  car,  and 
set  the  pin.  He  then  turned  round  to  signal  the  engineer  he 
was  ready,  and  as  he  looked  in  the  direction  of  the  engine  he 
saw  Stewart,  who  had  fainted  in  the  meantime,  in  the  act  of 
falling  off  the  running  board  in  front  of  the  slowly-moving 
engine.  He  gave  the  engineer  a  signal  to  stop,  but  the  engine 
was  not  stopped  until  it  had  cut  off  Stewart's  left  leg.  At 
this  point  Stewart  came  to  himself,  and  heard  Hamilton  call 
to  the  engineer  as  the  engine  began  to  back,  "Stop  her! 
Stewart  is  under  the  engine."  The  engineer,  however,  con- 
tinued to  back.  The  engine  caught  Stewart,  and  twisted  him 
around  so  as  to  throw  his  right  leg  over  the  rail,  and  as  it 
backed  off  of  him  the  engine  cut  this  leg  off  also.  Stewart 
was  not  aware  that  his  toe  was  so  badly  hurt  when  he  got  on 
the  engine,  and  there  was  no  reason  to  anticipate  his  fainting 
and  falling  off  as  he  did.  The  proof  for  the  appellant  tended 
to  show  that  there  was  no  negligence  on  the  part  of  the 
engineer  at  the  switch ;  that  the  engine  did  not  come  for- 
ward, and  then  go  back,  and  then  come  forward  again,  but 
came  straight  ahead,  and  there  was  no  trouble  there.  The 
engineer  testified  that  he  could  not  see  Stewart  on  the  run- 
nine  board  from  his  position  on  the  engine,  and  that  he  did 
not  know  that  he  had  fallen  off,  or  was  in  any  danger,  until 
he  got  the  signal  from  Hamilton  to  stop,  and  that  Hamilton 
immediately  eave  him  a  signal  to  back ;  that  he  obeyed  the 
signal,  and  did  not  know  Stewart  had  fallen  off,  or  was  hurt, 
until  he  saw  him  on  the  track  after  the  engine  backed  off  him. 
The  testimony  of  Hamilton  is  substantially  the  same  as  that 
of  the  engineer.  There  was  no  motion  for  a  peremptory 
instruction  at  the  conclusion  of  the  plaintiff's  testimony,  but 
there  was  such  a  motion  at  the  close  of  all  the  evidence.  The 
case  has  been  tried  three  times.  On  the  first  trial  one  of  the 
jurors  was  taken  sick,  and  the  jury  were  discharged.  On  the 
next  trial  there  was  a  verdict  in  favor  of  Stewart  for  $10,000. 
•This  the  court  set  aside,  and  on  the  last  trial  there  was  a 
verdict  in  his  favor  for  $15,000,  which  the  court  refused  to  set 
aside. 

It  is  earnestly  maintained  for  appellant  that  a  peremptory 
instruction  should  have  been  given  the  jury  to  find  for  it.  and 
that,  in  any  view  of  the  case,  the  verdict  is  palpably  against 
the  evidence.  It  was  the  duty  of  the  engineer  at  the  switch 
to  wait  for  a  signal  to  come  forward,  and  if,  without  waiting 
for  such  signal,  he  ran  upon  the  switch  before  it  was  thrown, 
and  thereby  injured  Stewart,  who  was  in  the  act  of  throwing 
the  switch,  and.  according  to  his  evidence,  was  the  proper 
person  to  give  the  signal,  the  company  would  be  liable. 
Stewart's  toe  was  mashed,  and  the  loss  of  blood  from  this 
injury  caused  him  to  faint  a  few  moments  later.  All  the  cir- 
cumstances sustain  Stewart's  version  of  this  part  of  the  trans- 
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action.  It  is  insisted  for  him  that  the  engineer  could  see  him 
on  the  running  board,  and  should  have  known  of  his  fall,  and 
stopped  the  engine  before  it  ran  over  him,  as  it  was  going 
slowly,  and  could  have  been  stopped  in  a  few  inches ;  but, 
under  all  the  circumstances,  we  do  not  think  this  conclusion 
can  be  maintained.  Still,  when  Stewart  was  under  the 
engine,  and  it  had  come  to  a  stop,  the  engineer  should  not 
have  backed  his  engine  without  knowing  where  Stewart  was, 
and  without  a  signal  from  Hamilton  to  do  so ;  especially  not 
after  Hamilton  urged  him  to  stop,  and  told  him  Stewart 
was  under  the  engine.  It  is  true  that  both  Hamilton  and 
the  engineer  testified  on  the  trial  that  Stewart's  version  of  the 
transaction  was  untrue,  and  that  Hamilton  signaled  the 
engineer  to  go  back  immediately  after  giving  the  stop  signal. 
But  the  statements  of  the  engineer  out  of  court  to  Stewart, 
which  were  proven  in  rebuttal  to  contradict  his  testimony, 
sustain  Stewart,  and  so  does  the  deposition  which  Hamilton 
gave  not  long  after  the  suit  was  brought.  We  conclude,  there- 
fore, in  view  of  all  the  circumstances  and  the  contradiction  of 
Hamilton  and  the  engineer  on  other  material  matters  in  their 
testimony,  that  the  verdict  of  the  jury  is  not  palpably  against 
the  evidence. 

The  court  permitted  the  plaintiff  to  prove  that  the  engine  by 
which  he  was  hurt  was  not  a  regular  switch  engine,  and  was 
not  in  good  condition ;  that  the  wheels  of  this  engine  were 
only  a  few  inches  from  the  front,  and  in  a  switch  engine  they 
were  much  further  back;  also  that  Morgan,  the  engineer,  was 
not  a  competent  engineer.  There  was  nothing  in  the  case  to 
warrant  the  conclusion  that  the  injury  of  Stewart  was  due  to 
any  defect  in  the  engine,  or  incompetency  on  the  part  of 
Morgan  to  manage  and  control  it.  But  the  court  at  the  con- 
clusion of  the  case  gave  the  jury  the  following  instruction: 
"There  is  no  evidence  in  this  case  conducing  to  prove  that  any 
of  the  wrongs  and  injuries  complained  of  by  the  plaintiff  were 
occasioned  by  reason  of  any  unfitness  of  defendant's  tracks  or 
engine  used  on  the  occasions  named  in  the  plaintiff's  peti- 
tion, or  that  the  injuries  were  caused  by  any  incompetency  of 
the  engineer,  Morgan.  And  the  court  further  says  to  the  iury 
that  no  recovery  can  be  had  in  this  action  unless  you  shall 
believe  from  the  evidence  the  said  wrongs  and  injuries  com- 
plained of  were  occasioned  by  the  gross  negligence  of  the  said 
engineer,  Morgan,  in  the  running,  handling,  or  managing  of 
defendant's  said  engine  on  the  occasion  of  said  injury."  We 
must  assume  that  the  jury  obeyed  the  instruction  so  clearly 
and  positively  given.  The  evidence  as  to  the  bruise  on 
Stewart's  back  which  sloughed  out,  and  the  other  proof  as  to 
his  treatment,  were  competent  to  show  the  extent  of  his 
suffering.  The  proof  of  the  bruise  on  his  back  was  also  com- 
petent in  corroboration  of  his  testimony  that  the  engine,  in 
backing,  caught  him  in  the  back,  and  rolled  him  around. 

This  brings  us  to  a  consideration  of  the  instructions  of  the 
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court  to  the  jury,  which  are  as  follows:  (i)  "The  court 
instructs  the  jury  that  cross  negligence  is  the  failure  to  take 
such  care  as  a  person  of  common  sense  and  reasonable  skill 
in  like  business,  but  of  careless  habits,  would  observe  in  avoid- 
ing injury  to  his  own  person  or  life  under  circumstances  of 
equal  or  similar  danger  to  the  plaintiff  on  the  occasion  under 
consideration/ '  (2)  "The  court  instructs  the  jury  that  the 
plaintiff  in  this  action  makes  two  complaints  against  the 
defendant,  to  wit:  First,  for  the  injury  to  his  big  toe  on 
the  occasion  occurring  on  the  switch  track  of  defendant;  and, 
secondly,  for  the  injury  occurring  under  defendant's  engine, 
when  he  lost  his  legs.  The  court  instructs  you  that  under  the 
undisputed  facts  and  the  law  of  this  case  said  two  occasions 
and  injuries  occurring  thereat  are  separate  and  distinct  from 
each  other,  and  each  claim  for  damages  by  reason  of  said 
injuries  is  separate  and  distinct,  and  they  are  not  to  be 
blended  in  law  as  only  one  entire  transaction."  (3)  "The 
court  further  instructs  the  jury  that,  if  you  <sha41  believe  from 
the  evidence  in  this  case  that  the  injury  to  plaintiff  by  the 
niashing  of  his  big  toe  on  the  switch  track  complained  of  of  the 
defendant  was  occasioned  by  the  gross  negligence  of  defend- 
ant's agent  Morgan,  in  charge  of  the  engine  at  that  time,  then 
the  law  is  for  the  plaintiff,  and  the  jury  should  so  find ;  and 
you  will,  as  to  this  injury,  find  whatever  damages  vou  may 
consider  he  sustained  by  reason  thereof  for  his  bodily  and 
mental  suffering  resulting  from  said  injury  received,  including 
any  loss  of  time  on  account  thereof;  and,  in  addition  to  such 
compensatory  damages,  you  may,  in  your  discretion,  give 
punitive  damages  for  whatever  sum  you  may  believe  is  just 
and  right  for  said  injury  to  plaintiff's  big  toe."  (4)  "The 
cburt  farther  instructs  the  jury  that  if  you  shall  believe,  from 
the  evidence  in  this  case,  that  the  injury  to  the  plaintiff  of  the 
loss  of  his  two  legs  complained  of  was  occasioned  by  the  gross 
negligence  of  defendant's  agent  and  employee  Morgan,  its  en- 
gineer, in  operating  its  engine  at  the  time,  the  law  is  for  the 
plaintiff;  and  you  will  find  for  the  plaintiff  such  damages  as 
the  proof  shows  he  sustained;  and  in  estimating  the  amount 
of  damages  you  should  take  into  consideration  the  age  and 
situation  of  the  plaintiff,  his  earning  capacity  and  its  probable 
duration,  his  bodily  suffering  and  mental  anguish  resulting 
from  the  injury  received,  and  the  loss  sustained  by  the  want 
of  the  limbs  injured,  and  the  extent  to  which  he  is  disabled 
from  making  a  support  for  himself  by  reason  of  the  injury  re- 
ceived. And  you  may,  in  addition  to  such  compensatory 
damages,  give  punitive  damages,  in  your  discretion,  not  ex- 
Ceedine,  however,  for  all  injuries  complained  of  in  this  action, 
the  amount  claimed  in  the  plaintiff's  petition."  (q)  "The 
court  further  says  to  the  jury  that,  as  to  the  question  of*  con- 
tributory negligence  of  the  plaintiff  pleaded  by  defendant  in 
its  ainswer,  the  court  will  instruct  the  jury  that  it  was  the 
misfortune  of  the  plaintiff  himself  that  he  fainted  and  fell  off 
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the  foot  board  in  front  of  the  engine,  and  for  which  the  de- 
fendant was  not  responsible,  and  which  fall  to  the  ground 
should  not  be  imputed  to  the  plaintiff  as  contributory  negli- 
gence in  the  eye  of  the  law,  if  he  was  unconscious  at  the  time, 
although,  but  for  which  fall,  he  would  not  have  sustained  the 
injuries  complained  of;  and  the  court  further  instructs  the 
jury  that  the  responsibility  of  the  defendant  for  plaintiff's 
loss  of  his  limbs  could  not  and  did  not  commence  until  after 
plaintiff's  fall,  and  not  until  the  engineer  had  actual  notice  of 
his  fall  and  of  the  fact  of  his  peril;  then  it  was  that  the  law 
devolved  upon  said  engineer  the  duty  to  then  do  what  he  could 
to  save  the  plaintiff  from  injury;  and  now,  if  the  jury  shall 
believe  from  the  evidence  in  this  case  that  he  did  then  act 
promptly  at  once,  and  obeyed  the  meaning  of  the  signal  then 
given  him  by  the  fellow  laborers  of  the  plaintiff,  and  that  in 
good  faith  he  tried  to  save  the  plaintiff,  and  used  the  means 
to  do  so  which  were  reasonable,  and  which  appeared  to  him 
at  the  time  most  reasonable,  then,  and  in  such  case,  gross 
negligence  is  not  to  be  imputed  to  said  engineer,  and  the  law 
would  be  for  the  defendant,  and  you  should  so  find  as  to  plain- 
tiff's loss  of  his  legs.  But,  on  the  contrary  of  the  foregoing, 
if  the  jury  shall  believe  from  the  evidence  in  this  case  that 
when  the  said  engineer  had  said  notice  of  the  peril  of  the 
plaintiff  he  did  not  then  act  promptly  at  once,  and  obey  the 
meaning  of  the  signals  then  given  him  by  the  fellow  laborers 
of  the  plaintiff,  and  that  in  good  faith  he  did  not  try  to  save 
the  plaintiff,  and  use  the  means  to  do  so  which  were  reason- 
able, and  which  appeared  to  him  at  the  time  most  reasonable, 
then,  and  in  such  case,  gross  negligence  may  be  imputed  to 
him,  and  you  will  find  for  the  plaintiff  as  instructed  in  the  in- 
structions Nos.  3  and  4  hereinbefore  given."  (6)  "The  court 
instructs  the  jury  that  it  was  the  duty  of  the  plaintiff  to  use 
ordinary  care  to  prevent  injury  to  himself  from  the  causes 
complained  of  by  him  in  his  petition,  and  that  if  they  believe 
from  the  evidence  he  failed  to  do  so,  and  was  guilty  of  negli- 
gence, which  contributed  directly  to  his  injury,  and  but  for 
which  he  would  not  have  been  injured,  the  law  is  for  the  de- 
fendant, and  the  jury  will  so  find."  (7)  "The  court  instructs 
the  jury  that,  at  the  time  of  the  injury  complained  of  by  plain- 
tiff, the  plaintiff,  Fred  Stewart,  and  the  switchman,  Clarence 
Hamilton,  were  co-employees  in  the  same  grade  of  service ; 
neither  of  them  being  the  superior  of  the  other.  The  plain- 
tiff cannot  recover  damages  against  the  defendant  for  any  in- 
jury sustained  by  him  by  reason  of  the  negligence  of  the  said 
Clarence  Hamilton."  (8)  "The  court  further  instructs  the 
jury  that  if  you  shall  believe  from  the  evidence  that  said  en- 
gineer, Morgan,  did  not  know  the  plaintiff  was  under  said 
engine  and  in  peril  until  notified  by  the  other  switchman.  Ham- 
ilton, and  if  you  believe  from  the  evidence  that  the  wheel  of 
the  engine  had  already  crushed  one  of  plaintiff's  legs,  then,  as 
to  the  injury  to  that  leg,  if  you  believe  it  was  then  already  in- 
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flicted,  the  defendant  should  not  be  held  liable,  although  yon 
may  believe  from  the  evidence  that  thereafter  the  plaintiff's 
other  leg  was  crushed  by  reason  of  the  gross  negligence  of  said 
engineer,   Morgan  (if  you  believe  from  the  evidence  he  was 
guilty  as  to  it)."     The  above  is  a  clear  and  correct  statement 
of  the  law  of  the  case.     The  definition  of  gross  negligence  was 
approved  by  this  court  in  Railroad  Co.  v.  McCoy,  81   Kv.  403; 
Railroad  Co.  v.  Moore,  83  Ky.  675;  Railroad  Co.  v.  Mitchell, 
87  Ky.  327,  8  S.  W.  706;  Railroad  Co.  v.  Earl's  Adm'x,  94  Ky. 
368,  22  S.  W.  607;  Railroad   Co.  v.  Long,  94  Ky.  410,  22   S. 
W.  747;  and  in  these  cases  a  number  of  earlier  decisions  are 
referred  to,  and  it  was  also  held  that,  where  gross  negligence 
was  shown,  punitive  damages  might  be  allowed.     This  rule 
has  been  so  often  followed  and  approved  by  this  court  in  sub- 
sequent cases  that  it  is  not  an  open  question.     We  are  referred 
to  Railroad  Co.  v.  Kingman  (Ky.)  35  S.  W.  264,  and  Coal  Co. 
v.  Sheddon,  98  Ky.  686,  34  S.  W.  228,  30  L.  R.  A.  697,  as  hold- 
ing that  punitive  damages  may  only  be  awarded  where  the 
conduct  of  the  negligent  party  is  such  as  to  evidence  malice, 
or  a  reckless  disregard  of  the  safety  of  others,  or  a  wanton  in- 
jury.    The  Kingman  Case  is  imperfectly  reported,  and  is  not 
marked  for  publication.     The  question  was  not  before  the 
court.     No  reference  is  made  in  the  other  case  to  the  previous 
reported  cases  in  which  the  court  had  expressly  held  the  law 
to  be  otherwise,  and  had  overruled  Railroad  Co.  v.  Robinson, 
67  Ky.  507,  in  which  this  rule  is  enunciated.     In  both  cases 
the  judgments  were  reversed  for  other  reasons,  and,   in  so  far 
as  they  are  in  conflict  with  the  previous  cases  as  to  the  allow- 
ance of  punitive  damages  in  cases  of  gross  neglect,  they  are 
overruled.     While  the  verdict  in  this  case  is  large, — much 
larger  than  we  would  have  allowed  if  the  case  had  been  sub- 
mitted to  us, — the  law  has  provided  another  forum  for  the 
assessment  of  damages  in  cases  of  this  character;   and,  where 
punitive  damages  may  be  allowed  by  the  jury,  it  is  only  in  ex- 
treme cases,  where  the  damages  are  so  excessive  as  to  strike 
the  mind  at  first  blush  as  unreasonable,  that  this  court  can 
interfere.     Stewart  was  fearfully  injured.     He  suffered  a  long 
time,  and  evidently  suffered  a  great  "deal.     He  has  died  since 
this  appeal  was  taken.     His  legs  were  both  so  left  that  he 
could  not  use  artificial  limbs.     A  man  with  both  legs  gone  and 
a  mere  trunk  left  is  utterly  helpless.     His  life  must  be  only  a 
burden  to  himself,  his  wife,  and  his  friends.     Stewart  could 
not  follow  a  vocation,  or  provide  for  his  family.     Aside  from 
the  loss  of  his  legs,  the  injuries  upon  his  body  must  have 
greatly  weakened  his  vitality.     What  is  a  fair  compensation 
to  a  man  for  such  injuries  is  hard  to  estimate;  for  not  only  is 
his  capacity  to  labor  destroyed,  as  in  case  of  death,   but  the 
capacity  to  suffer  remains ;  and  not  the  least  of  this  is  mental 
suffering  in  such  a  situation.     The  jury  had  a  right  also  to 
award  in  addition  to  compensation  punitive  damages.     It   is 
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hard  to  measure  the  amount  which  should  be  given  for  such 
injuries,  and,  in  view  of  the  length  of  the  litigation,  and  all 
the  circumstances,  we  do  not  think  a  new  trial  should  be 
granted  on  the  ground  that  the  verdict  is  excessive.  The 
court  properly  instructed  the  jury  that  the  injury  at  the  switch 
and  the  injury  when  the  engine  ran  over  him  were  separate 
and  distinct.  The  second  injury  was  not  the  direct  result 
of  the  first,  but  was  in  part  the  result  of  a  n6w  impulse; 
that  is,  Stewart's  getting  up  on  the  front  of  the  engine 
to  ride  up  to  the  car,  and  thus  save  himself  the  trouble  of 
walking  up  there.  While  it  is  true  he  would  not  have 
fainted  if  he  had  not  been  hurt,  it  is  also  true  that  he 
would  not  have  fallen  under  the  engine  when  he  fainted  if  he 
had  not  gotten  on  the  front  of  it  after  he  was  hurt.  If  he  had 
done  this  in  an  effort  to  extricate  himself  from  danger  in  which 
the  negligence  of  the  defendant  had  placed  him,  the  rule 
might  be  different ;  but  his  getting  on  the  engine  did  not  grow 
out  of  his  being  hurt,  and  was  not  the  result  of  his  injury. 
The  court  plainly  told  the  jury  that  the  defendant  was  only 
responsible  if  the  engineer  was  neelieent  after  he  had  notice 
of  Stewart's  peril,  and  that,  if  he  did  not  have  such  notice 
until  one  of  Stewart's  legs  had  been  crushed,  the  defendant 
was  not  liable  therefor;  also  that  it  was  not  liable  for  any  neg- 
ligence of  Stewart's  fellow  servant,  Hamilton.  Some  verbal 
criticism  is  made  of  the  fifth  instruction,  but  all  the  instruc- 
tions are  to  be  read  together,  and,  when  thus  read,  the 
meaning  is  so  plain  that  we  think  the  jury  could  not  have  mis- 
understood it.  On  the  whole  case  we  are  of  opinion  that  there 
is  no  substantial  error  in  the  proceedings  of  the  trial  court, 
and  the  judgment  complained  of  is  therefore  affirmed. 

BURNAM,  O'REAR,  and  DU  RELLE,  JJ.,  dissent. 


Wabash  R.  Co.  v.  Skiles. 

(Supreme  Court  of  Ohio,  May  7,  /go/.) 
[60  N.  E.  Rep.  576.] 

Care  Required  to  Avoid  Injuring  Employee  Alighting  from  Train. — The 
rule  of  law  which  excuses  passengers  from  the  obligation  to  observe 
a  strict  lookout  for  trains  and  locomotives  when  alighting  from  or 
getting  upon  trains  over  the  tracks  of  a  railway  company  does  not 
apply  to  employees,  whose  duties  may  require  them  to  cross  the  tracks  in 
the  yards  or  at  the  depots  of  the  railway. 

Contributory  Negligence — Care  Required  of  Employee  Crossing 
Tracks. — Such  employees  will  be  held  to  the  exercise  of  ordinary  care  in 
going  from  a  place  of  safety  upon  or  across  railway  tracks ;  and  ordinary 
care  requires  that  a  person  in  the  full  enjoyment  of  the  faculties  of  hear- 
ing and  seeing,  before  attempting  to  pass  over  a  railroad  track,  should 
use  them  for  the  purpose  of  discovering  and  avoiding  danger  from  an 
approaching  train  ;  and  an  omission  to  do  so,  without  reasonable  excuse 
therefor,  is  negligence  which  will  defeat  an  action  by  such  person  to 
recover  damages  for  an  injury  to  which  such  negligence  contributed. 

21  (n  s)  A  &  E  R  Cas— 56 
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Same—  Same.* — Where  such  an  employee,  without  looking  or  listening- 
steps  upon  a  railway  track  from  a  place  of  safety  on  a  platform,  immedi- 
ately after  the  pausing  of  a  train,  and  in  front  of  and  close  to  a  backing 
switch  engine,  so  that  he  is  immediately  struck  and  injured  by  such 
engine,  he  is  guilty  of  contributory  negligence,  and  cannot  recover  for 
the  injury  thus  received. 

Minshaw,,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Williams  county. 

Action  by  one  Skiles  against  the  Wabash  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings  error.  Judgment 
of  circuit  court  reversed,  and  of  common  pleas  affirmed. 

The  defendant  in  error  was  the  plaintiff  below,  and  com- 
plained of  the  defendant,  the  Wabash  Railroad  Company,  as 
follows:  "(i)  That  defendant  is  now,  and  was  when  the  cause 
of  action  hereinafter  stated  arose,  a  corporation  for  profit, 
duly  organized  under  and  operating  under  the  laws  of  Ohio  as 
a  common  carrier  of  freight  and  passengers,  as  a  railroad 
company,  and  having  a  station  and  doing  business  as  such  at 
Montpelier,   Williams  county,    Ohio.      (2)  That  for    several 
months  prior  thereto,  and  on  April  16,  1899,  plaintiff  was  em- 
ployed in  the  car  department  of  said  defendant  corporation,  at 
and  about  the  yards  of  said  company,  at  the  village  of  Mont- 
pelier; that  the  duties  of  plaintiff,  respecting  his  said  employ- 
ment, were  to  clean  and  replenish  certain  of  the  dining  cars  of 
said  defendant  company  arriving  at  said  station  on  its  passen- 
ger trains,  and  to  furnish  said  cars  with  coal  and  water,  and 
such  other  attention  and  care  as  might  be  found  necessary: 
that  in  said  employment  plaintiff  was  at  said  time  under  the 
direction  and  subject  to  the  orders  of  a  foreman,  who  had  con- 
trol of  the  employees  of  said  company  at  said  station  who 
were  in  said  car  department ;  that  plaintiff  at  said  time,  as 
compensation  for  his  said  services,  received,  and  was  earning 
and  was  paid,  the  sum  of  $50  per  month,  and  was  of  the  age 
of  46  years.     (3)  That  on  said  day  the  vards  and  tracks  of  said 
defendant  company  at  said  station  were  under  the  direction 
and  control  of  a  yard  master,  whose  duties  were  independent 
of  the  duties  of  said  foreman  of  the  employees  of  said  defend- 
ant's car  department  at  said  station,  said  yard  master  being 
charged  with  the  duty  of  superintending  switchmen  and  switch 
engines,  and  the  switching  and  disposition  of  trains,  engines, 
and  cars  over  and  about  the  tracks  of  said  company  at  said 
station;  that  on  said  day  the  position  of  yard  master  at  said 
station  was  filled  by  one   Gilbert ;  that  said  yard  master  at 
said  time  had  no  control  over  the  duties  of  plaintiff,  the  depart- 
ment whereof  said  yard  master  was  then  superintendent  being 
entirely  distinct    and    separate    from    the  car    department, 
whereto  plaintiff  belonged,  nor  had  plaintiff  any  power  to  di- 
rect or  control  any  employees  in  said  car  department,  or  said 

•As  to  the  care  required  of  employees  for  their  own  protection,  see  5 
Rap.   &  Mack's  Dig.  184  et  seq. ;  14  Am.  &  Eng.  Enc.  Law  861  et  seq. 

As  to  the  effect  of  the  contributory  negligence  of  the  injured  employee, 
see  generally,  extensive  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  869  et  seq. 
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yard  master.  (4)  That  on  said  day,  by  the  rules  of  said  com- 
pany, and  its  practice  at  said  station,  all  west-bound  passenger 
trains  arriving  at  said  station  were  held  and  stationed  on  the 
track  immediately  adjoining  to,  and  just  south  of,  the  passen- 
ger platform  at  the  passenger  station  of  said  company  in  said 
village,  said  track  being  known  as  the  'Chicago  Track,'  while 
east-bound  passenger  trains  arriving  at  said  station,  especially 
while  said  Chicago  track  was  occupied  by  a  passenger  train, 
were  stationed  and  held  on  a  track  immediately  south  of,  and 
next  to,  said  Chicago  track,  known  as  the  'Peru  Track' ;  that 
then  the  said  defendant  company  had  constructed,  and  there 
was,  no  way  or  means  of  access  to  said  Peru  track  from  said 
passenger  platform  save  by  passing  directly  over  the  rails  and 
bed  upon  the  bed  of  said  Chicago  track.  (5)  That  on  said 
day  it  was  the  especial  duty  of  plaintiff  to  look  after  and  attend 
to  the  wants  and  needs,  for  coal,  water,  and  otherwise,  of  the 
dining  car  attached  to  an  east-bound  passenger  train,  which 
said  east  train,  at  the  time  of  the  accident  and  happening 
hereinafter  described,  came  in  upon,  and  was  standing  on,  said 
Peru  track,  said  Chicago  track  having  been,  prior  to  the  ar- 
rival of  the  said  east-bound  train,  and  being  at  the  time  of  its 
said  arrival,  occupied  by  a  west-bound  passenger  train.  (6) 
That,  just  immediately  prior  to  the  happening  of  the  accident 
hereinafter  described,  plaintiff,  by  the  orders  of  his  said  fore- 
man, was  upon  said  passenger  platform,  with  the  said  west- 
bound train  between  him  and  said  train,  on  said  Peru  train, 
whereon  was  the  dining  car  which  was  the  special  object  at 
that  time  of  plaintiff's  duty;  that  said  west-bound  train  was 
then  in  motion  westward,  and  that  plaintiff,  as  soon  as  the 
last  car  thereof  had  cleared  the  place  on  said  passenger  plat- 
form whereat  plaintiff  stood,  being  obliged  to  hasten  to  his 
duties  towards  said  dining  car  before  said  east-bound  train 
should  move,  passed  around  the  immediate  rear  of  said  de- 
parting train,  and  upon  said  Chicago  track,  for  the  purpose  of 
crossing  the  same  to  his  said  car ;  that  at  said  time  there  was 
in  force  a  rule  of  said  company  that  the  switch  engine  of  said 
company  stationed  at  the  yards  of  said  company  at  said  vil- 
lage, and  then  and  there  under  the  direction  and  control  of 
the  yard  master,  should  not  pass  along  said  Chicago  track  as 
and  when  said  Peru  track  was  occupied  by  a  passenger  train, 
as  was  the  case  at  that  time,  unless  said  engine  was  preceded 
by  some  employee  of  the  company  whose  duty  it  was  to  warn 
all  persons  off  of  said  track  until  said  engine  should  have  gone 
by,  and  unless  a  warning  should  be  continuously  sounded  by  the 
bell  of  said  engine ;  that  it  was  on  said  day  the  particular  duty 
of  said  yard  master  to  enforce  said  rule;  that  plaintiff  did  not 
observe  said  switch  engine,  but  that  the  same  was  then  noise- 
lessly, rapidly,  and  closely  and  carelessly  following  said  depart- 
ing west-bound  train,  advancing  backward,  and  that  there 
was  no  person  preceding  said  engine,  as  required  by  said  rule, 
to  warn  persons  of  danger,  nor  was  said  engine  sounding  any 
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alarm,  by  either  its  whistle  or  its  bell  or  otherwise;  that  im- 
mediately, and  without  warning  of  any  sort,  plaintiff  was 
struck  by  said  engine,  and  was  crushed  and  injured,  as  follows, 
viz.  his  right  leg  was  run  over  and  crushed  just  below  the 
knee,  and  his  left  foot  was  run  over  and  crushed  at  the  instep ; 
that  the  plaintiff  suffered  this  injury  without  fault  of  his  own, 
but  wholly  through  the  negligence  or  default  of  said  defendant 
company  in  this  and  in  these  particulars,  viz. :  (7)  That  said 
switch  engine,  the  same  being  under  the  immediate  control 
and  direction  of  said  yard  master,  who  was  riding  thereon, 
was  negligently  and  carelessly  permitted  to  and  did  advance 
backward  on  said  Chicago  track,  following '  said  departing 
west-bound  train  so  closely  and  so  carelessly  and  rapidly  and 
noiselessly  as  to  greatly  endanger  all  persons  having  lawful 
business  to  cross  said  Chicago  track  for  the  purpose  of  ap- 
proaching said  passenger  train  on  said  Peru  track,  as  plaintiff 
then  had  to  cross  said  track  for  the  performance  of  his  duties 
with  reference  to  said  dining  car ;  that  by  the  negligence  of 
said  defendant  company  and  its  said  yard  master,  then  riding 
thereupon,,  said  switch  engine  was  permitted  to  and  did  follow 
said  departing  passenger  train  backward  so  closely,  noiselessly 
and  rapidly,  as  aforesaid,  but  without  some  one  preceding  the 
same  to  sound  the  warning  of  its  approach,  as  required  by 
said  rule ;  and  that  said  switch  engine  was  permitted  to,  and 
then  did,  carelessly,  and,  by  the  negligence  of  said  defendant 
company,  noiselessly  and  rapidly,  proceed  over  said  Chicago 
track,  in  the  immediate  rear  of  said  departing  train,  without 
sounding  a  warning  of  its  approach,  either  by  bell,  or  by  whis- 
tle, or  otherwise.  (8)  Plaintiff  says  that  at  the  time  he  stepped 
upon  said  track,  under  the  circumstances  aforesaid,  for 
the  purpose  of  attending  to  his  duties  with  reference  to  said 
dining  car  on  said  Peru  track,  and  at  the  time  said  switch  en- 
gine struck  him,  as  aforesaid,  he  was  exercising  care  and  cau- 
tion, with  full  reliance  that  the  way  of  access  to  said  passenger 
train  on  said  Peru  track  would  be  preserved  to  the  safe  pas- 
sage of  passengers  and  railroad  employees  having  lawful  busi- 
ness to  cross  the  same,  as  plaintiff  then  had,  and  that  he 
neither  heard  nor  saw  said  engine  or  its  approach,  and  was 
not  aware  of  its  proximity,  until  it  was  upon  him,  and  that  it 
followed  said  departing  west-bound  passenger  train  so  rapidly, 
closely,  silently,  and  carelessly  that 'he  had  neither  time  nor 
opportunity  to  escape  it.  (9)  That  as  a  result  of  said  injuries 
plaintiff  was  confined  to  a  hospital  for  five  months,  where  he  was 
necessarily  subjected  to  two  amputations  of  his  said  injured 
right  leg.  below  the  knee,  and  to  an  amputation  of  his  left  foot  at 
the  ankle,  and  he  was  otherwise  painfully  treated  and  oper- 
ated upon;  that  as  the  result  of  said  injuries  plaintiff  for 
many  months  suffered  very  great  bodily  pain  and  distress,  and 
does  still  suffer  great  pain  and  distress,  and  is  broken  in 
health,  and  has  become  and  is  now  greatly  and  permanently 
crippled;  that  since  receiving  said  injuries  plaintiff  has  been, 
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and  is  now,  wholly  unable  to  perform  any  manual  labor. 
( 10)  Plaintiff  says  that  he  received  each  of  said  injuries,  and 
suffered  said  bodily  pain  and  distress,  and  is  now  permanently 
injured  and  crippled,  without  any  fault  of  his  own,  but  solely 
through  the  fault  and  negligence  of  said  defendant  company, 
in  the  manner  and  way  above  set  out,  and  while  plaintiff  was  in 
the  faithful  performance  of  his  duty  towards  defendant. 
Plaintiff  says  that  because  of  the  injuries  by  him  sustained  as 
aforesaid  he  has  been  damaged  in  the  sum  of  twenty-five  thou- 
sand dollars,  for  which  sum  he  asks  judgment  against  the  de- 
fendant, the  Wabash  Railway  Company.' ' 

The  railroad  company  answered  as  follows:  "It  admits  that 
it  is  now,  and  was  at  the  time  when  plaintiff's  alleged  cause 
of  action  arose,  a  corporation  for  profit,  duly  organized  under, 
and  operating  under,  the  laws  of  Ohio,  as  a  common  carrier  of 
freight  and  passengers,  as  a  railway  company,  having  a  station 
and  doing  business  as  such  at  Montpelier,  Williams  countv, 
Ohio.  It  admits  that  for  several  months  prior  thereto,  and 
on  April  16,  1899,  the  plaintiff  was  employed  in  the  car  depart- 
ment of  the  defendant  at  and  about  the  yards  of  said  com- 
pany in  said  village  of  Montpelier,  and  that  the  plaintiff's 
duties  respecting  his  said  employment  were  to  clean  and  re- 
plenish certain  of  the  dining  cars  of  said  company  arriving  at 
said  station  on  its  passenger  trains,  and  to  furnish  said  cars 
with  coal  and  water,  and  to  give  the  same  such  other  attention 
as  might  be  needed,  and  that  in  said  employment  the  plain- 
tiff was,  at  said  time,  under  the  direction  and  subject  to  the 
orders  of  a  foreman,  who  had  control  of  the  employees  of  said 
company  at  said  station  in  said  car  department.  The  de- 
fendant admits  that  on  said  day  the  yards  and  tracks  of  said 
defendant  at  said  station  were  under  the  direction  and  control  of 
a  yard  master,  said  yard  master  beiner  charged  with  the  duty 
of  superintending  switchmen,  and  the  switching  and  disposition 
of  trains,  engines,  and  cars  over  and  about  the  tracks  of  said 
company  at  said  station,  and  that  on  said  dav  the  position  of 
vard  master  at  said  station  was  filled  by  one  Gilbert,  and  that 
the  plaintiff  had  no  power  to  direct  or  control  any  of  the  em- 
ployees in  said  department  or  said  yard  master.  This  defend- 
ant admits  that  on  said  day  the  track  immediately  adjoining 
to,  and  just  south  of,  the  passenger  platform,  at  the  passenger 
station  of  said  company,  in  said  village,  known  as  the  'Chi- 
cago Track,'  was  occupied  by  a  certain  west-bound  passenger 
train,  and  that  immediately  south  of  said  track,  and  next 
thereto,  was  another  track,  known  as  the  'Peru  Track.'  and 
that  it  was  necessary  to  cross  the  said  Chicago  track  to  get 
from  the  passenger  platform  of  said  station  to  said  Peru  track. 
This  defendant  admits  that  on  said  day  it  was  the  special  duty 
of  said  plaintiff  to  look  after  the  needs  for  coal,  water,  and 
otherwise  of  a  certain  dining  car  attached  to  an  east-bound 
passenger  train,  which  said  train  at  said  time  was  standing  on 
said  Peru  track.     This  defendant  admits  that  plaintiff  stepped 
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on  said  Chicago  track  immediately  in  front  of  a  certain 
switching  engine  of  the  defendant,  which  was  proceeding 
westward  thereon  a  short  distance  in  the  rear  of  the  said 
west-bound  passenger  train,  and  that  said  plaintiff  was  struck 
by  said  engine,  and  seriously  injured  and  crippled.  This  de- 
fendant denies  all  and  singular  the  allegations  and  averments 
of  said  petition  not  herein  expressly  admitted  to  be  true. 
Further  answering,  this  defendant  says  that  it  denies  that 
said  plaintiff,  at  the  time  he  stepped  upon  said  Chicago  track 
and  was  struck  by  said  switching  engine,  was  exercising  care 
and  caution,  but,  on  the  contrary,  alleges  that  said  plaintiff 
was  guilty  of  negligence  directly  contributing  to  his  said  in- 
juries in  stepping  on  said  track  immediately  in  front  of  said 
approaching  engine,  of  whose  approach  he  was  well  advised, 
and  knew,  or  might  have  known,  by  the  exercise  of  ordinary 
and  reasonable  care  for  his  own  safety,  and  in  failing  to  keep 
a  proper  and  reasonable  lookout  for  his  safety  at  the  time  he 
stepped  upon  said  track ;  and  defendant  alleges  that,  if  the 
plaintiff  was  injured  in  consequence  of  the  negligence  of  any 
one,  such  negligence  was  that  of  plaintiff  himself,  and  not  of 
this  defendant,  or  any  of  its  officers,  servants,  or  employees. 
This  defendant  therefore  prays  that  it  may  go  hence,  without 
day,  and  recover  its  costs." 

The  plaintiff  replied,  denying  each  and  every  averment  of 
the  answer  which  was  not  an  admission  of  the  averments 
contained  in  the  petition.  A  jury  was  impaneled  and  sworn, 
and  the  cause  proceeded  to  trial  in  the  court  of  common  pleas, 
and  the  plaintiff  offered  to  introduce  evidence  in  support  of 
his  petition;  but  the  defendant  by  its  counsel,  and  before  the 
introduction  of  such  evidence,  interposed  an  objection  to  the 
reception  of  any  testimony,  for  the  reason  that  the  petition 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant  and  in  favor  of  the  plaintiff,  which 
objection  the  court  sustained,  and  refused  to  allow  the  intro- 
duction of  testimony  under  said  petition  in  support  thereof. 
An  exception  was  taken,  and  the  plaintiff  not  asking  to 
plead  further,  the  defendant  moved  the  court  for  judgment  in 
its  favor  upon  the  pleadings,  which  motion  the  court  granted, 
dismissed  the  cause,  and  rendered  judgment  against  the  plain- 
tiff for  the  costs.  On  proceedings  in  error  in  the  circuit  court, 
the  judgment  of  the  common  pleas  was  reversed,  and  the  cause 
was  remanded  to  the  court  of  common  pleas  for  further  pro- 
ceedings and  trial.  The  railroad  company  prosecutes  this 
proceeding  in  error  to  reverse  the  judgment  of  the  circuit 
court,  and  to  affirm  the  judgment  of  the  court  of  common 
pleas. 

Smith  &  Beckwith.  for  plaintiff  in  error. 
John  M.  Killitts,  for  defendant  in  error. 

DAVIS,  J.  (after  stating  the  facts).  Whether  the  plaintiff 
has  or  has  not  the  right  to  recover  on  the  facts  alleged  in  his 
petition  is  a  question  which  was  fairly  raised  by  the  defend- 
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ant's  objection  to  the  introduction  of  any  testimony  in  support 
of  the  petition,  and  by  the  defendant's  motion  for  judgment 
in  its  favor  upon  the  pleadings.  In  seeking  for  the  proper 
answer  to  this  question,  it  may  be  assumed  that  the  defend- 
ant was  negligent  in  closely  and  rapidly  following  up  the  west- 
bound train  with  a  switch  engine,  without  signals,  and  without 
any  one  preceding  it  to  give  warning  of  its  approach,  as  re- 
quired by  the  defendant's  rule;  for  the  inquiry  which  is  raised 
by  the  averments  of  the  petition  is  not  so  much  whether  the 
defendant  was  negligent,  as  whether  the  plaintiff's  own  want 
of  ordinary  care  was  the  proximate  cause  of  his  injury. 

There  is  nothing  clearer  in  the  case  stated  in  the  petition 
than  that  the  plaintiff  was  in  a  place  of  safety  while  he  remained 
on  the  platform.  However  great  was  the  negligence  of 
the  defendant  it  was  harmless  to  the  plaintiff  while  he 
remained  on  the  platform.  His  act  of  stepping  upon  the 
track  immediately  in  front  of  the  backing  engine  was  the 
proximate  and  concurrent  cause  of  his  injury.  If  he  did  this 
with  the  exercise  of  such  care  as  a  person  of  ordinary  prudence 
would  exercise  under  like  circumstances,  then  he  was  legally 
without  fault,  and  is  entitled  to  recover.  If  he  stepped  upon 
the  track  without  such  care,  he  brought  his  injury  upon  him-  . 
self,  and  is  not  entitled  to  a  judgment  against  the  defendant. 
If  he  had  looked  he  could  have  seen  the  approaching  engine, 
indeed,  must  have  seen  it,  for  he  avers  in  his  petition  that 
the  "west- bound  train  was  then  in  motion  westward,  and  that 
plaintiff,  as  soon  as  the  last  car  thereof  had  cleared  the  place 
on  said  passenger  platform  whereat  plaintiff  stood,  *  •  * 
passed  around  the  immediate  rear  of  said  departing  train, 
and  that  immediately,  and  without  warning  of  any 
sort,  plaintiff  was  struck  by  said  engine."  Yet  he  avers  that 
4 'he  neither  heard  nor  saw  said  engine  or  its  approach,  and 
was  not  aware  of  its  proximity  until  it  was  upon  him,  and 
that  it  followed  said  departing  west-bound  passenger  train 
so  rapidly,  closely,  silently,  and  carelessly  that  he  had  neither 
time  nor  opportunity  to  escape  it."  It  is  inconceivable  that 
a  man  of  ordinary  prudence  would  under  such  circumstances 
have  failed  to  look  or  listen  before  stepping  on  the  track,  so 
as  to  have  both  seen  and  heard  the  engine  which  was  so 
closely  following  the  passing  train.  To  an  ordinarily  prudent 
man  a  railroad  track  is  itself  a  warning  to  be  alert,  to  use  his 
senses,  to  look  and  listen;  and  an  ordinarily  prudent  man 
would  not  blindfold  himself,  nor  stop  his  ears,  when  about  to 
exercise  his  intention  of  leaving  a  place  of  safety  on  the  plat- 
form to  cross  the  track  in  the  presence  of  moving  trains. 
Practically  this  is  just  what  the  plaintiff  did  do;  and  he  claims 
that  he  had  the  right  to  close  his  senses,  because  he  was  an 
employee  of  the  railroad  company,  and  had  duties  to  perform* 
and  was  in  a  hurry.  He  claims  the  right  to  ignore  the  plainest 
and  most  ordinary  dictates  of  prudence,  in  a  full  and  implicit 
reliance  on  the  diligence  and   faithfulness  of  the  other  em- 
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ployees  of  the  company  in  performing  their  duties.  It  has 
been  laid  down  as  the  law  that  passengers  who  are  required 
to  cross  railroad  tracks  in  getting  upon  or  alighting  from 
trains  have  the  right,  from  the  nature  of  their  contract,  to 
expect  a  safe  place  for  that  purpose,  and  may  govern  them- 
selves accordingly ;  but  such  immunity  has  never  been  conceded 
to  travelers  upon  a  railroad  crossing  having  equal  rights  there 
with  the  railroad  company,  and  still  less  to  employees  in  the 
yards  or  depots  of  the  company.  The  latter  have  no  invita- 
tion or  implied  contract,  as  passengers  do  have,  to  perform 
their  duties  in  a  safe  place.  The  very  nature  of  emplovment 
about  the  tracks  of  a  railroad  involves  notice  of  the  danger  of 
it,  and  nobody  knows  better  than  an  employee  that  other 
employees  are  liable  to  be  careless  in  the  observance  of  rules, 
and  lax  in  the  performance  of  duty.  Therefore  he  cannot  be 
permitted  to  shut  his  eyes  to  obvious  dangers,  and  to  act 
with  "full  reliance"  that  rules  will  be  observed,  and  a  safe 
passage  kept  for  him,  whenever  his  duties  call  upon  him  to 
cross  the  tracks.  He  cannot  be  excused  from  the  rule  that 
ordinary  prudence  requires  that  a  person  in  the  full  enjoyment 
of  the  faculties  of  seeing  and  hearing  should  use  them  when 
about  to  pass  over  a  railroad  track,  and  that  the  omission  to 
do  so  is  contributory  negligence  when  it  immediately  results 
in  an  injury  which  might  have  been  avoided  if  the  injured 
person  had  looked  or  listened.  Railway  Co.  v.  Elliott,  28 
Ohio  St.  340;  Railroad  Co.  v.  Crawford,  24  Ohio  St.  631, 
15  Am.  Rep.  633.  The  plaintiff  in  this  case  was  in  a  place  of 
safety.  He  was  not  bound  to  go  upon  the  track  in  front  of 
an  advancing  engine,  even  in  the  urgent  performance  of  his 
work.  In  doing  so  without  looking  or  listening,  he  was  clearly 
guilty  of  negligence  proximately  contributory  to  his  injury. 
The  views  which  we  have  here  expressed  are  not  only  implied 
in  previous  decisions  of  this  court,  but  they  have  been  very 
plainly  defined  in  the  following  cases:  Loringv.  Railway  Co., 
128  Mo.  349.  ^1  S.  W.  6;  Elliott  v.  Railroad  Co.,  150  U.  S. 
245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068:  Aerkfetz  v.  Humphreys, 
145  U.  S.  418,  12  Sup.  Ct.  835,  36  L.  Ed.  758;  Railroad  Co. 
v.  Downs  (C.  C.  A.)  106  Fed.  641. 

The  case  of  Snyder  v.  Railway  Co.,  60  Ohio  St.  487,  54  N. 
E.  475,  does  not  apply.  Snyder  was  on  the  track,  engaged 
upon  a  duty  which  required  him  to  be  there,  and  could  have 
been  seen  by  the  trainmen  in  time  to  have  avoided  the  injury. 
It  was  not  a  case  in  which  the  inference  of  contributory  neg- 
ligence necessarily  arose.  In  this  case  the  plaintiff  was  in  a 
place  of  safety,  and  in  blind  reliance  upon  his  assumption  that 
no  engine  would  be  following  the  west-bound  train,  and  that 
nobody  else  would  be  guilty  of  negligence,  left  the  safe  place, 
and  stepped  upon  the  track  immediately  in  front  of  the  back- 
ing engine,  without  looking,  and  was  injured.  In  this  case 
the  inference  that  the  plaintiff  was  himself  negligent,  and  that 
his  negligence  directly  contributed  to  his  injury,   is  unavoid- 
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able.  If  all  the  material  facts  are  undisputed,  and  admit  of 
no  rational  inference  but  that  of  negligence,  the  question 
becomes  a  question  of  law.  Railroad  Co.  v.  Crawford,  24 
Ohio  St.  631,  is  Am.  Rep.  633;  Pennsylvania  Co.  v.  Rathgeb, 
32  Ohio  St.  66.  The  judgment  of  the  court  of  common  pleas 
was  right,  and  it  follows  that  the  judgment  of  the  circuit  court 
must  be  reversed,  and  that  of  the  common  pleas  affirmed. 

BURKET,  SPEAR,  and  SHAUCK,  JJ.,  concur. 
MINSHALL,  C.  J.,  dissents. 


Elliott  v.  Western  &  A.  R.  Co. 

(Supreme  Court  of  Georgia,  April  25,  /po/.) 
[38  S.  E.  Rep.  821.] 

Killing  of  Employee  in  Collision — Absence  of  Evidence  of  Negligence 
or  Contributory  Negligence.* — A  widow  cannot  recover  from  a  railroad 
company  for  the  homicide  of  her  husband,  who  was  killed  while  engaged 
in  his  duties  as  an  employee  of  the  company,  when  the  evidence  on 
which  she  relies  fails  to  show  either  that  the  deceased  was  without  fault 
or  that  the  company  was  negligent,  (a)  Applying  this  familiar  rule  to  the 
facts  of  the  present  case,  the  judgment  of  nonsuit  was  right. 

Ambiguity  of  Writings — Question  of  Law. — Whether  or  not  a  writing 
is  ambiguous  is  a  question  for  the  court,  and  not  for  a  witness. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bartow  county;  A.  W.  Fite, 
Judge. 

Action  bv  L.  C.  Elliott  against  the  Western  &  Atlantic 
Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  error.     Affirmed. 

John  W.  Akin,  for  plaintiff  in  error. 

Neel  &  Neel  and  Payne  &  Tye,  for  defendant  in  error. 

LUMPKIN,  P.  J.  This  was  an  action  by  Mrs.  Laura  C. 
Elliott  against  the  Western  &  Atlantic  Railroad  Company  for 
the  homicide  of  her  husband.  At  the  close  of  the  plaintiff's 
testimony  the  court  granted  a  nonsuit,  and  she  excepted. 
It  appeared  that  the  deceased  was  an  engineer  in  the  service 
of  the  company,  and  that  he  was  killed  in  a  head-end  collision 
between  a  train  locomotive  of  which  was  in  his  charge 
and  another  train  of  the  defendant.  The  train  upon  which 
Elliott  was  employed  was  known  as  "No.  10, M  and  was  going 
north  at  the  time  of  the  collision.  The  opposing  train  was 
known  as  "  No.  17."  They  were  trains  of  the  same  class. 
The  collision  occurred  between  3  and  4  o'clock  in  the  morn- 
ing, about  a  mile  south  of  Adairsville.  According  to  their 
respective  schedules.  No.  10  was  due  at  that  station  at  2:25 
a.  m.,  and  No.  17  at  3:42  a.  m.  On  the  morning  of  the  col- 
lision, each  engineer  and  conductor  on  both  trains  received 

*See  Wright  v.  Southern  Ry.  Co.  (N.  Car.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  157,  and  foot-note,  158. 
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F.  H.  Busbee  and  A.  B.  Andrews,  Jr.,  for  appellant. 
T.  M.  Argo  and  W.  H.  Day,  for  apDellee. 

FURCHES,  C.  J.  This  is  an  action  for  injuries  by  the 
defendant  road.  In  the  "case"  it  is  stated:  That  the  defend- 
ant North  Carolina  Railroad  had  been  leased  to  the  Southern 
before  the  injury  complained  of  was  received,  and  that  the 
Southern  was  in  possession  and  operating  the  same  at  that 
time.  But.  as  no  point  was  made  as  to  this  fact  on  the  trial 
of  the  case  nor  on  appeal,  we  will  give  it  no  further  attention. 
The  plaintiff  was  an  experienced  railroad  man,  having  been 
engaged  in  railroad  work  for  more  than  20  years,  and  had 
been  in  the  employ  of  the  defendant  for  the  last  4  years;  and 
on  the  14th  of  June,  1898,  while  in  the  employment  of  the 
defendant  as  conductor  of  the  shifting  engine  at  Goldsboro. 
he  received  the  iniury  complained  of.  That  prior  to  and 
until  the  20th  of  May,  1898,  he  had  used  a  regular  shifting 
engine  with  a  sloping  or  turtle-top  tender,  but  on  that  day 
the  defendant  took  this  engine  and  tender  from  Goldsboro. 
and  replaced  it  with  an  old  road  engine  and  tender,  unsuited 
for  use  as  a  shifting  engine  and  tender.  That  his  work  as 
switch  engineer  necessitated  his  riding  on  the  rear  end  of  the 
tender  much  of  his  time.  That  he  could  not  successfully  do 
the  work  of  switch  engineer  without  so  riding.  That,  besides 
the  tender  of  the  last  engine  furnished  being  unsuited  for  his 
work,  it  had  no  handholds  or  "grab  irons'  *  to  enable  him  to 
raise  himself  upon  its  platform  with  safety,  which  it  was  nec- 
essary for  him  to  do  to  enable  him  to  signal  the  engineer. 
That  he  saw  and  knew  this  tender  had  no  handholds  or  grab 
irons  when  he  received  it  on  the  20th  of  May,  and  he  knew 
that  it  was  dangerous  to  use  it  without  them,  but  that  he  used 
it,  and  continued  to  use  it,  without  such  grab  irons,  until  the 
14th  of  June,  when  he  received  the  iniury  complained  of. 
That  to  supply  the  place  of  the  grab  irons,  or,  rather,  because 
there  were  no  grab  irons,  he  used  the  drain  pipes  from  the  top 
of  the  tender.  These  were  tubes  or  hollow  cylinders  leading 
from  the  top  of  the  tender  to  take  off  the  overflowing  water, 
and  were  never  intended  to  be  used  as  handholds.  The  plain- 
tiff says  that  he  had  frequently  used  them  as  handholds  before 
the  day  of  the  injury,  though  he  had  used  the  one  on  the  other 
side  of  the  tender  most.  That  on  the  day  of  the  injury  he  had 
driven  down  to  some  lumber  cars,  and  attached  the  shifting 
engine  to  them,  and  gave  the  signal  to  the  engineer  to  move 
out.  To  do  this  the  engine  would  have  to  move  backward, 
and  when  he  gave  the  signal  to  move  he  undertook  to  get  on 
the  platform  of  the  tender,  and,  for  the  want  of  grab  irons, 
he  took  hold  of  the  drain  pipe,  which  gave  way  (pulled  out  or 
broke  off),  and  he  fell  to  the  ground,  and  was  run  over  bv 
one  of  the  wheels  of  the  tender.  His  arm  was  crushed  so 
badly  that  it  was  necessary  to  amputate  it,  and  he  was  badly 
injured  otherwise.  And  he  contends  that  it  was  no  fault  of  his 
that  he  was  injured,  but  that  it  was  caused   by  the  fault  and 
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negligence  of  the  defendant  in  not  furnishing  him  a  tender 
with  grab  irons,  with  which  to  do  his  work.  While,  on  the 
other  hand,  the  defendant  does  not  deny  but  what  it  was  guilty 
of  negligence  in  not  furnishing  a  tender  with  grab  irons,  it 
contends  that  this  was  a  patent  defect,  seen  and  known  bv  the 
plaintiff  on  the  20th  of  May,  when  he  received  this  engine  and 
tender;  and,  by  his  continuing  to  use  the  same  from  that  time 
to  the  time  of  the  injury,  that  was  a  waiver  of  any  objection 
on  that  account,  and  an  "assumption  of  the  risk'1  of  any 
damage  that  might  result  from  such  defect.  The  defendant 
also  contends  that  the  plaintiff  was  guilty  of  neeligence  which 
contributed  to,  and  was  the  proximate  cause  of,  his  injury, 
and  that  he  cannot  recover  on  that  account.  The  defendant 
also  contends  that  there  are  errors  in  the  judge's  charge  to 
the  jury,  in  charging  what  he  should  not  have  charged,  and 
by  refusing  to  give  special  requests  of  the  defendant  that  he 
should  have,  given.  The  defendant  also  contends  that  the 
judge  erred  in  his  instructions  to  the  jury  as  to  the  measure 
of  damages,  as  pointed  out  in  its  assignment  of  errors,  as  that 
was  the  earliest  opportunity  it  had  of  doing  so. 

While  this  case  was  ably  and  carefully  tried,  it  is  apparent 
from  the  record,  the  prayers  for  instruction,  and  the  argument 
of  counsel  on  both  sides,  that  the  main  contention  below,  as 
it  was  in  this  court,  was  as  to  whether  the  plaintiff  had 
"assumed  the  risk"  of  the  defective  tender  in  not  having  the 
grab  irons;  and  this  Question  has  given  us  a  great  deal  of 
trouble,  as  we  had  such  a  line  of  cases,  commencing  at  least 
as  far  back  as  Crutchfield  v.  Railroad  Co.,  78  N.  C.  300,  John- 
son v.  Railroad  Co.,  81  N.  C.  454,  Cowles  v.  Railroad  Co., 
84  N.  C.  312,  Hudson  v.  Railroad  Co.,  104  N.  C.  501,  10  S. 
E.  669,  Pleasants  v.  Railroad  Co.,  9*  N.  C.  195,  and  other 
cases  in  our  own  Reports,  besides  manv  cases  from  other 
courts  that  seem  to  sustain  the  contention  of  the  defendant ; 
while  there  are  more  recent  decisions  in  our  own  court, 
though  not  directly  in  point,  that  seem  to  sustain  a  different 
rule, — such  as  Greenlee  v.  Railway  Co.,  122  N.  C.  977,  30  S. 
E.  nq,  41  L.  R.  A.  399,  Troxler  v.  Railway  Co.,  124  N.  C. 
189,  32  S.  E.  1550,  44  L.  R.  A.  313,  and  Lloyd  v.  Hanes,  126 
N.  C.  361,  35  S.  E.  611.  But,  after  all,  it  seems  that  this  im- 
portant contention  as  to  the  " assumption  of  risk"  is  disposed 
of  bv  chapter  56,  Priv.  Laws  1897,  which  was  not  called  to 
our  attention  Jn  the  arguments  or  briefs,  and  which  reads  as 
follows : 

"Section  1.  That  any  servant  or  employee  of  any  railroad 
company  operating  in  this  state,  who  shall  suffer  injury  to  his 
person,  or  the  personal  representative  of  any  such  servant  or 
employee  who  shall  have  suffered  death,  in  the  course  of  his 
service  or  employment  with  said  company,  by  the  negligence, 
carelessness  or  incompetency  of  any  other  servant,  employee 
or  agent  of  the  company,  or  by  any  defect  in  the  machinery, 
ways  or  appliances  of  the  company,  shall  be  entitled  to  main- 
tain an  action  against  such  company. 
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"Sec.  2.  That  any  contract  or  agreement,  expressed  or 
implied,  made  by  any  employee  of  said  company  to  waive  the 
benefit  of  the  aforesaid  section,  shall  be  null  and  void." 

Commencing    with    the  often-cited  case  of  Priestley  v. 
Fowler,  3  Mees.  &  W.  1,  what  is  known  as  the  "  Fellow  Serv- 
ant Law"  had  been  developed  until  it  seems  to  have  become 
to  be  a  hardship  on  the  employees  of  railroads,  where  there 
were  so  many  employees  whose  rights  depend  on  the  action 
of  some  other  employee;  and  Acts  1897,  c-  56,  was  passed  to 
relieve  such  employees  from  what  appeared  to  be  a  hardship, 
and  oppressive   upon  them.     And,  while  there  had  not  been 
uniformitv  in  the  different  jurisdictions  as  to  what  is  called  the 
"assumption  of  risk,"  it  seemed  to  be  well  settled,  by  the 
decisions  of  this  court  (see  cases  cited  above)  that,  where  an 
employee  entered  into  the  service  of  a  railroad  company  using 
defective  machinery,    knowing  of  such  defects,  or  where  he 
continued  in  the  employment,  after  having  such  knowledge, 
without  notifying  his  superiors,  and  protesting  against  its 
continuance,  such   employee  would  have  been  held  to  have 
waived  such  objection,  and  to  have  assumed  the  risk  arising 
from  the  use  of  such  defective   machinery.     This,    it  seems, 
was  considered  by  the  legislature  a  hardship,  and  oppressive, 
as  the  competition  was  so  great  for  such  employment  that 
employees  were  deterred   from  making  such  complaints  lest 
they  might  lose  their  places.     So  it  seems  that  the  legislature 
undertook  to  relieve  the  employees  of  this  trouble,   as  it 
deemed  it  to  be  a  hardship.     So  the  legislature,  after  provid- 
ing relief  against  acts  of  "fellow  servants,' '  enacted  as  follows: 
"Or  by  any  defect  in  the  machinery,  ways  or  appliances  of 
the  company,  shall  be  entitled  to  maintain  an  action  against 
said  company. ' '     And  bv  the  second  section  of  said  act  it  is 
provided  "that  any  contract  or  agreement,   expressed  or  im- 
plied, made  by  any  employee  of  said  company  to  waive  the 
benefit  of  the  aforesaid  section,  shall  be  null  and  void."     The 
court  has  construed  this  act,  holding  it  to  be  constitutional, 
and  giving  effect  to  it  so  far  as  it  applied  to  fellow  servants. 
Hancock  v.  Railroad  Co.,  124  N.   C.   222,  32  S.  E.  679.     And 
we  see  no  reason  why  we  should  not  do  so  as  to  the  "assump- 
tion of  risk. ' '     It  is  agreed  that  assumption   of  risk  is  con- 
tractual,   either   by  express    terms  or  by  implication;  and 
disputes  usually  were  as  to  whether  the  plaintiff  contracted 
by  implication  or  assumption  for  dangers  not  existing  at  the 
date  of  employment.     And  it  would  seem  by  this  act  that  the 
legislature  intended  to  put  an  end  to  such  contentions  by  say- 
ing in  the  first  section  that  he  shall  have  a  right  of  action  for 
injuries  caused  by  such  defective  machinery,  and  by  providing 
in  the  second  section  that  he  cannot  waive  this  right  by  con- 
tract, expressed  or  implied.     This  legislation  (Acts  1897,  c.  56) 
seems  to  be  in  the  same  spirit  and  in   harmony  with  Acts 
Cong.  1893,  c.  196  (23  Stat.  531).     In  that  statute  it  is  enacted 
in  section  4  that  all  railroad  companies  engaged  in  interstate 
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commerce  shall  have  grab  irons  upon  their  cars,  etc. ;  and  in 
section  8  the  right  of  action  is  given  to  any  employees  injured 
for  the  want  of  any  of  the  appliances  mentioned  in  said  act. 
— grab  irons  being  one  of  those  mentioned.  And  then  said 
section  provides  that  no  employee,  by  remaining  in  the  em- 
ployment of  such  company,  shall  be  deemed  to  have  assumed 
such  risk  by  remaining  in  the  employment  of  such  railroad 
company.  This  is  the  statute  upon  which  Greenlee's  and 
Troxler's  Cases  are  based.  And  while  we  do  not  base  our 
opinion  in  this  case  upon  this  legislation  of  congress,  but  on 
the  statute  of  1897,  still  we  think  that  this  legislation  of  our 
state,  and  the  construction  we  are  placing  upon  it,  are  sup- 
ported and  strengthened  by  the  act  of  congress  and  the  con- 
struction put  upon  it  by  this  and  other  courts.  In  1880  the 
English  parliament  passed  what  is  called  the  "Employer's 
Act,"  in  which  the  doctrine  of  fellow  servants  theretofore 
existing  in  England  was  very  much  the  same  as  in  this  state, 
and  was  disposed  of  very  much  as  it  was  here  by  the  act  of 
1897.  The  English  act  contains  a  section  which  provides  that 
an  employee  shall  not  maintain  an  action  against  his  master 
for  injuries  received  from  defective  machinery,  "ways,"  etc., 
unless  he  gives  notice  of  such  defects  to  the  master,  or  some 
one  superior  to  him,  unless  the  master  already  knows  of  the 
defect.  In  the  case  of  Thomas  v.  Quartermaine,  18  Q.  B. 
Div.  685,  it  was  shown  that  the  plaintiff  was  injured  by  reason 
of  defects  known  to  the  master,  and  it  was  contended  by 
reason  of  these  negative  expressions  used  in  the  statute  they 
absolved  the  plaintiff  from  the  doctrine  of  assumption  of  risk. 
And  one  member  of  the  court  (Lord  Asher)  held  with  this  con- 
tention of  the  plaintiff,  though  the  other  two  members  of  the 
court  overruled  him  in  this  view  of  the  case.  But  the  same 
question  was  again  presented  in  Smith  v.  Baker  [1891]  App. 
Cas.  p.  325,  where  the  court  was  again  divided,  but  where 
a  maiority  of  the  lords,  who  put  their  opinion  upon  the  statute 
of  1880,  agreed  with  Lord  Asher  that  the  statute  did  destroy 
or  do  away  with  the  implied  assumption  of  risk.  We  refer 
to  the  English  statute  and  those  cases  from  the  English  courts 
for  the  purpose  of  showing  that,  while  the  English  courts 
may  not  have  expressly  decided  that  the  English  statute  did 
away  with  the  doctrine  of  assumption  of  risk,  there  was  a 
strong  tendency  of  the  courts  to  hold  that  way.  And  in  the 
case  of  Smith  v.  Baker  a  majority  of  the  lords  who  put  their 
opinions  upon  that  statute  so  held;  and,  if  there  could  be 
reason  for  such  a  construction  upon  a  statute  which  did  not 
in  terms  declare  such  object,  but  where  the  legislative  will 
to  that  effect  had  to  be  found  in  the  negative  expressions  of 
the  statute,  how  could  we  escape  such  a  construction  where 
the  legislative  intent  is  manifested  in  express  terms,  and  in  the 
most  emphatic  manner?  We  are  therefore  of  the  opinion 
that,  whatever  might  have  been  the  proper  rule  in  this  state 
as  to  whether  the  plaintiff  assumed  the  risk  of  operating  this 
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defective  tender  by  remaining  in  the  employment  of  the 
defendant,  the  statute  of  1897  (chapter  *6)  has  solved  that 
question,  and  relieved  the  plaintiff  from  the  burden  of  assum- 
ing the  risk  of  such  defect,  if  it  was  on  him  before. 

In  putting  this  construction  upon  the  act  of  1897,  it  must 
not  be  understood  that  the  plaintiff  is  relieved  by  this  act,  or 
the  construction  we  have  put  upon  it,  from  the  responsibility 
of  his  own  negligence.  But,  as  we  have  said,  the  principal 
"battle"  in  this  case  was  as  to  the  assumption  of  risk,  and  it 
was  ably  conducted  on  both  sides,  barring  the  statute  of  1897, 
and  was  ably  conducted  by  the  learned  judge  who  presided 
at  the  trial.  The  greater  part  of  the  record,  consisting  of 
prayers  for  instruction  and  the  judge's  charge,  is  predicated 
upon  the  firfct  issue, — the  assumption  of  risk, — which  are 
eliminated  by  the  view  we  have  taken  of  the  case.  This  being 
so,  there  is  but  little  more  for  us  to  do.  The  prayers  of  the 
defendant  mainly,  if  not  all  of  them,  are  addressed  to  the 
assumption  of  risk,  and  it  is  not  necessary  for  us  to  discuss 
them  after  taking  this  view  of  the  act  of  1897. 

The  defendant's  fifth  prayer  for  instructions  was  addressed 
to  the  plaintiff's  using  the  drain  pipe  as  a  grab  iron.  This 
prayer,  it  seems,  the  court  gave,  but  added  the  following: 
"The  drain  pipe  was  not  put  there  for  a  grab  iron,  and  there 
is  no  negligence  imputable  to  the  defendant  by  reason  of  the 
weak  condition  of  the  drain  pipe ;  but  the  question  is  left  for 
the  jury  to  say,  upon  the  second  issue,  whether  or  not  the 
plaintiff  was  negligent  in  taking  hold  of  it,  and  whether  he 
acted  as  a  prudent  man  in  taking  hold  of  it.  That  question 
is  left  with  the  jury  upon  the  second  issue."  This  addition 
is  assigned  as  error,  but  we  see  none.  The  prayer  must  have 
been  addressed  to  the  second  issue,  though  it  does  not  so 
state,  and  we  see  no  error  in  referring  the  question  to  the 
jury.  As  we  understand,  the  question  of  prudence,  and  the 
ideal  prudent  man,  are  always  a  matter  for  the  jury.  This 
seems  to  have  been  the  ground  of  the  exception  that  the  court 
did  not  decide  the  question,  instead  of  referring  it  to  the 
iurv. 

There  is  one  other  exception  that  we  think  necessary  to 
notice,  and  that  is  the  measure  of  damages.  As  to  this,  it 
seems  to  us  that  it  would  have  been  proper  for  the  court  to 
have  explained  more  fully  the  rule  as  to  the  measure  of  dam- 
ages, or  the  manner  of  ascertaining  them ;  especially  as  it 
seems  to  us  that  an  improper  rule  had  been  insisted  upon  in 
the  closing  argument  of  the  plaintiff's  counsel.  But  we  see 
no  intrinsic  error  in  what  the  court  did  charge, — that  the  jury 
should  give  the  plaintiff  "the  present  cash  value"  of  his  injury, 
taking  into  consideration  pain  and  mental  suffering,  not  allow- 
ing anything  as  a  punishment,  or  punitive  damages.  The 
defendant  cites  but  one  authority  to  sustain  its  assignment  of 
error  as  to  instructions  upon  the  question  of  damages, — 
Pickett  v.  Railroad  Co.,  117  N.  C.  616,  23  S.  E.  264,  30  L.  R. 
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A.  257, — and  we  do  not  think  it  sustains  the  defendant's  con- 
tention. That  case  is  as  to  a  prayer  which  the  court  held  to 
be  erroneous,  but  in  passing  upon  the  prayer  the  court  sug- 
gest almost  the  exact  language  used  by  the  court  in  this  case 
as  a  proper  instruction.  It  was  contended  before  us  in  the 
argument  that  the  iurv  found  their  verdict  upon  the  erroneous 
rule  laid  down  by  defendant's  counsel,  but  we  have  no  means, 
as  a  court,  of  knowing  that  this  contention  is  true.  The  plain- 
tiff is  still  living.  The  verdict  does  not  show  that  the  jury 
were  so  governed  in  finding  their  verdict.  It  is  far  more  than 
the  simple  calculation  of  time  of  expectancy  by  the  plaintiff's 
yearly  earnings.  But  they  were  instructed  that  they  might 
give  the  plaintiff  damages  for  pain,  suffering,  etc.  This  was 
not  error,  and  we  have  no  means  of  knowing  how  much  they 
allow  for  this  and  how  much  they  allow  for  his  earnings. 
There  may  have  been  error  in  the  manner  in  which  the  jury 
estimated  the  damages.  But,  if  there  is,  we  cannot  know  it, 
nor  does  the  record,  to  which  we  are  confined,  disclose  the 
error.  Upon  the  view  of  the  case  we  have  taken,  the  judg- 
ment must  be  affirmed.* 

COOK,  J.,  dissents. 

MONTGOMERY,  J.  I  cannot  concur  in  the  opinion  of  the 
court.  It  seems  that  the  general  assembly,  in  Priv.  Laws 
1897,  c.  56,  has  deprived  the  defendant  of  its  plea  of  assump- 
tion of  risk.  As  is  said  in  the  opinion  of  the  court,  the  effect 
of  that  legislation  in  respect  to  assumption  of  risk  had  not 
been  called  to  the  attention  of  counsel  in  the  cause  or  to  that 
of  the  court ;  but  nevertheless  we  find,  upon  an  examination 
of  the  statute,  that  to  be  its  plain  construction.  But  the  issue 
on  the  "assumption  of  risk"  being  eliminated  does  not  prevent 
the  operation  of  the  principle  of  contributory  negligence,  and 
its  seems  to  me  that  the  evidence  of  the  plaintiff  himself 
furnishes  such  clear  and  convincing  proof  that  his  own  negligent 
act  was  the  direct  and  proximate  cause  of  his  injury  that  his 
honor  should  have  told  the  jury  that  upon  his  evidence  they 
should  respond  "Yes"  to  the  second  issue.  Neal  v.  Railroad 
Co.,  126  N.  C.  634,  36  S.  E.  117.  There  was  a  by-law  of  the 
company  in  the  following  words:  "(S)  Every  employee  must 
exercise  the  utmost  caution  to  avoid  injury  to  himself  or  to 
his  fellows,  especially  in  the  switching  of  cars  and  in  all  move- 
ments of  trains,  in  which  work  each  employee  must  look  after 
and  be  responsible  for  his  own  safety.  Jumping:  on  or  off 
trains  or  engines  in  motion,  getting  between  cars  in  motion 
to  couple  or  uncouple  them,  and  all  similar  imprudences,  are 
dangerous,  and  in  violation  of  dutv.  All  employees  are 
warned  that,  if  they  commit  these  imprudences,  it  will  be  at 
their  own  peril  and  risk."  The  plaintiff  knew  of  that  by-law, 
and  with  a  full  knowledge  of  what  he  said  himself  was  an 
obvious  defect  in  the  construction  of  the  tender,  to  wit,  the 
lack  of  a  grab  iron,  got  upon  the  tender  while  it  and  the 
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engine  were  in  motion,  and  undertook  to  lift  himself  from 
the  cross  step  up  to  a  higher  platform  by  grasping  a  drain  pipe, 
which  he  says  himself  he  had  never  examined,  and  that,  too, 
with  the  engine  and  tender  moving  backward,  his  injury 
being  certain  if  the  pipe  should  give  way.  A  prayer  for 
instruction  by  defendant  on  the  point  of  the  plaintiff's  using 
the  grab  iron  for  the  purpose  which  he  did  was  directed  to 
the  first  issue,  and  refused  on  that  account.  But  his  honor 
undertook  to  charge  the  jury  in  respect  to  the  contributory 
negligence  of  the  plaintiff,  and  failed  to  call  their  attention  to 
the  plaintiff's  neglect  to  examine  the  grab  iron,  which,  in 
my  opinion,  was  the  most  important  point  in  the  negligent 
course  and  conduct  of  the  plaintiff.  Especially  is  that  failure 
on  the  part  of  his  honor  an  error  when  it  can  be  seen  from 
the  record  that  his  honor,  in  speaking  to  the  jury  about  the 
time  and  the  circumstances  of  the  seizing  of  the  drain  pipe 
by  the  plaintiff,  misconceived  entirely  the  evidence  of  the 
plaintiff  on  an  important  and  vital  point,  and,  as  a  con- 
sequence, failed  to  instruct  the  iury  properly  as  to  those  con- 
ditions. His  honor  said:  "In  regard  to  a  violation  of  a  known 
rule  of  the  company,  his  [plaintiff's]  statement  was  that  the 
rule  was  that  he  should  not  get  on  the  engine  in  motion.  He 
says  that  the  engine  had  not  started,  but  did  start  after  he  got 
up :  and  he  contends  that  the  injury  did  not  result  from  that, 
but  from  his  taking  hold  of  the  drain  pipe,  and  that  that  was 
the  natural  thing  for  him  to  do,  and  he  asked  the  jury  to  so 
find.  The  plaintiff  had  testified  that  the  engine  and  tender 
were  in  motion  when  he  got  upon  the  step ;  that  it  was  going: 
at  about  a  mile  an  hour  when  he  got  on,  and  about  two  or 
three  miles  an  hour  when  he  fell."  There  is  an  exception  by 
the  defendant  to  this  misrecital  of  the  evidence  and  its  effect. 
Certainly,  if  the  injury  was  caused  from  the  plaintiff's  taking 
hold  of  the  drain  pipe,  that  was  the  proximate  cause  of  the 
injury,  and  as  his  honor  had  told  the  jury  that  the  drain 
pipe  was  not  made  to  be  taken  hold  of  by  the  plaintiff,  and 
that  they  should  not  consider  the  drain  pipe  in  any  aspect 
whatever  as  connected  with  the  defendant's  negligence,  the 
plaintiff's  use  of  it  for  the  purpose  with  which  he  did  use  it 
was  an  act  of  negligence  so  gross  that  his  honor  should  have 
instructed  them  to  find  the  second  issue  "Yes." 

In  reference  to  the  rule  laid  down  by  his  honor  as  to  the 
measure  of  damages,  I  think  that  it  was  not  sufficiently 
definite,  taken  in  connection  with  the  rule  which  counsel  of 
the  plaintiff  argued  to  the  jury.  I  know  that  a  trial  judge  is 
not  expected  to  controvert  every  erroneous  argument  made 
by  counsel  in  the  course  of  the  trial,  but  after  that  part  of  the 
argument  referred  to  in  this  case  his  honor  should  have  in 
some  wav  explained  more  fully  what  he  meant  by  the  words 
"the  present  net  money  value  of  such  loss  incident  to  his 
injury."     I  think  there  was  error. 
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(Supreme  Court  of  Missouri,  Division  No.  2,  June  11,  1901.) 

[63  S.  W.  Rep.  695.] 

Injury  to  Brakeman — Assumption  of  Risk — Defect  in  Station  Yard.* 
— A  brakeman  on  a  freight  train  is  not  so  connected  with  the  work  of 
improving  the  yards  at  a  division  station  as  to  charge  him  with  having 
assumed  the  risk  arising  from  the  defective  condition  of  the  yards 
resulting  from  such  improvements,  which  causes  his  injury. 

Same — Same — Same — Effect  of  Employee's  Knowledge  of  Defect. — 
A  servant  working  in  a  dangerous  place  with  knowledge  of  the  danger 
does  not  assume  the  risk  of  injuries  therefrom,  when  he  supposes  he 
can  safely  work  in  such  place,  in  the  exercise  of  care  and  caution,  which 
be  is  exercising  when  injured. 

Same— Piling  Gravel  in  Railroad  Yard — Inference  of  Negligence. — 
Evidence  that  gravel  was  placed  in  piles  in  a  railroad  yard  for  the  pur- 
pose of  ballasting,  which  is  the  usual  method  of  doing  such  work,  does 
not  raise  the  inference  of  negligence  on  the  part  of  the  company  in  an 
action  by  a  brakeman  for  injuries  resulting  therefrom. 

Same — Unreasonable  Period  for  Leaving  Gravel  Piles  between  Tracks 
in  Yard. — Two  weeks  is  an  unreasonable  time  for  a  railroad  company 
to  allow  piles  of  gravel  used  in  ballasting  to  remain  between  its  tracks 
in  its  yards  at  a  division  station,  and  negligence  in  so  doing  renders  it 
liable  to  a  brakeman  injured  as  a  result  thereof. 

Same — Gravel  Piles  between  Tracks— Negligence — Expert  Testimony. 
— Where  a  brakeman  was  injured  in  attempting  to  board  a  moving  rail- 
road train  in  a  railroad  yard,  and  the  evidence  shows  that  the  injury 
was  the  result  of  gravel  deposited  between  the  tracks  by  the  company, 
it  is  error  to  admit  expert  testimony  as  to  what  would  constitute  a  safe 
condition  of  the  tracks ;  the  jury  being  competent  to  determine  such 
question. 

Harmless  Error. — The  admission  of  such  evidence  is  harmless,  when 
the  company  is  shown  to  have  been  negligent  in  maintaining  the 
grounds  in  an  unsafe  condition. 

Injury  to  Brakeman — Contributory  Negligence  in  Boarding  Moving 
Train  and  Negligence  in  Failing  to  Provide  Safe  Yards. — A  brakeman 
in  charge  of  an  engine  and  cars  switching  in  a  railroad  yard,  who,  at  a 
time  when  there  is  no  occasion  for  haste,  signals  the  train  to  go  ahead 
when  it  is  stopping  for  him,  and  attempts  to  board  it  while  in  slow 
motion,  assumes  the  risk,  and  cannot  recover  for  an  injury  so  received, 
though  the  company  is  negligent  in  not  providing  a  safe  yard,  which 
causes  him  to  slip,  since  he  chose  the  more  dangerous  method  of  board- 
ing the  train  in  motion,  instead  of  allowing  it  to  remain  stationary 
until  he  had  boarded  it. 

Appeal  from  circuit  court,  Jasper  county. 

Action  by  Theodore  L.  Hurst  against  the  Kansas  City, 
Pittsburg  &  Gulf  Railroad  Company  for  injuries  received 
while  in  the  employ  of  defendant.  From  a  judgment  in  favor 
of  plaintiff,  and  from  an  order  denying:  a  new  trial,  defendant 
appeals.     Reversed. 

Lathrop,  Morrow,  Fox  &  Moore,  for  appellant. 

Kinley  &  Kinley  and  Chas.  A.   Hammond,  for  respondent. 

BURGESS,  J.  This  is  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  by  reason 

♦See  generally,  Lake  Erie  &  W.  R.  Co.  v.  Wilson  (111.),  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  164,  and  foot-note. 


900  MASTER  AND  SERVANT  V©1  ^XI 

(NS) 
Hurst  v.  Kansas  City,  etc.,  R.  Co 

of  the  negligence  of  defendant,  in  whose  service  he  was  at  the 
time  of  the  injury,  to  furnish  him  a  safe  place  to  work.  The 
trial  resulted  in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $4,750,  from  which  defendant  appeals.  The  facts, 
briefly  stated,  are:  That  at  the  time  of  the  accident  plaintiff 
was  in  the  service  of  defendant  as  rear  brakeman  on  one  of 
defendant's  freight  trains,  running  regularly  between  Mena, 
Ark.,  and  Stilwell,  Ind.  T.,  a  divisional  point,  where  there 
were  a  number  of  tracks  for  switching  and  other  purposes 
connected  with  the  business  of  the  road.  On  the  morning  of 
August  19,  1897,  the  train  upon  which  plaintiff  was  braking 
arrived  at  Stilwell  from  the  south.  The  road  up  to  this  time 
had  been  operated  for  nearly  two  years,  and  in  March,  1897, 
Stilwell  was  made  a  divisional  point,  and  it  became  necessary 
to  ballast  the  defendant's  tracks  in  its  yards  at  that  place ; 
and,  in  filling  between  the  main  track  and  the  next  one  west 
of  it,  the  defendant  had,  at  the  place  where  the  injury  was 
received,  thrown  rock,  dirt,  and  gravel  in  piles,  with  level 
places  between  them,  and  had  partially  leveled  the  space 
between  the  tracks  at  this  point,  but,  under  orders  of  the  road 
master,  had  left  the  dirt  scattered  in  small  piles,  with  the 
center  between  the  two  tracks  from  8  to  10  inches  higher  than 
at  the  edges.  That  at  the  depot,  and  a  considerable  distance 
north  (the  tracks  running  north  and  south,  with  the  depot 
south  of  where  the  injury  was  received),  the  tracks  and  the 
ground  between  them  had  been  made  level,  and  the  dirt  where 
the  injury  was  received  had  been  thrown  off  about  two  weeks 
before  such  injury.  The  plaintiff  had  been  absent,  according 
to  this,  when  this  dirt  had  been  thrown  off,  and  while  defend- 
ant's employees  were  working  on  it.  That  he  had  never, 
before  the  date  of  the  injury,  been  on  the  ground  in  that  part 
of  the  switch  yards,  though  he  had  ridden  on  freight  cars  into 
that  part  of  the  yard,  but  had  not  gotten  down  from  them  on 
the  ground.  The  testimony  showed  that  the  ground  between 
the  main  track  and  the  one  west  of  it  had  been  raised  in  the 
center  between  the  two  tracks,  and  sloped  towards  the  main 
track,  with  little  mounds  of  earth,  mixed  with  stone  and  gravel, 
by  the  orders  of  the  road  master,  and  had  been  so  left  by  his 
orders.  On  the  day  of  the  injury  the  freight  train  of  defend- 
ant had  been  pulled  into  these  divisional  yards,  and,  leaving 
the  conductor  at  the  depot,  the  train,  with  front  and  rear 
brakemen,  engineer,  and  fireman,  was  pulled  up  into  the 
north  end  of  the  yards,  and  the  freight  cars  switched  onto  the 
first  track  west  of  the  main  track, — the  plaintiff  riding  these 
freight  cars,  setting  brakes  until  the  cars  were  set  or  stopped ; 
and  in  the  meantime  the  engine  and  caboose,  with  the  head 
brakeman  on  the  caboose,  managing  the  movements  of  the 
same,  were  backing  slowly,  at  a  speed  of  from  five  to  eight 
miles,  down  the  main  track.  The  plaintiff  got  off  of  the  cars 
on  the  switch  track  where  he  had  been  working,  and,  walk- 
ing to  the  main  track,  stood  waiting  the  coming  of  the  caboose 


Am  &  Eng  MASTER  AND  SERVANT  901 

RCas 

Hurst  v.  Kansas  City,  etc.,  R.  Co 

and  engine, — the  caboose  being  in  front  of  the  engine,  and 
with  his  attention  directed  to  the  coming  caboose ;  and  when 
the  end  came  to  him,  with  it  going  at  the  rate  of  from  five  to 
eight  miles  per  hour,  the  plaintiff  caught  hold  of  the  rods  of 
the  platform  of  the  caboose  next  to  him,  set  one  foot  on  the 
step,  and,  to  gain  the  motion  of  the  caboose,  took  one  or  two 
steps  on  the  ground  with  the  other  foot,  and  at  the  last  step 
his  foot  struck  or  stepped  on  a  stone  that  rolled  under  his  foot, 
which  threw  him  down,  causing  him  to  let  go  of  the  hold  on 
the  rods  of  the  platform,  and,  owing  to  the  ground  being  slop- 
ing towards  the  track,  his  body  rolled  down  towards  the  track, 
and  his  right  leg  was  run  over  by  the  wheel  of  the  caboose  that 
was  nearest  him,  but  the  engine  was  stopped  before  the  other 
wheel  struck  him.  The  injury  caused  the  leg  to  be  ampu- 
tated. The  rules  of  the  defendant  forbid  all  persons  board- 
ing engines  or  cars  while  in  too  rapid  motion,  and  the 
testimony  showed  that  "it  was  the  duty  of  the  brakeman 
in  handling  cars  to  get  off  and  on  the  cars  while  in  motion  in 
the  yards. '  *  The  rules  of  the  defendant  were  pleaded,  and  also 
read  in  evidence.  The  evidence  showed  that  an  experienced 
brakeman,  in  doing  work  in  the  yards,  could  safely  get  on  the 
cars  in  motion  while  going  from  10  to  12  miles  an  hour,  and 
that  the  ground  in  a  switch  yard  should  be  level  with  the  end 
of  the  ties  and  between  the  tracks. 

The  point  is  made  that,  upon  the  entire  record,  there  was 
no  evidence  to  support  the  verdict.  The  right  of  defendant 
to  do  the  work  of  ballasting  its  yards  at  Stilwell  is  not  ques- 
tioned. Nor  can  its  right  to  do  the  work  necessary  for  that 
purpose  in  its  own  way  be  doubted,  provided  it  furnished  its 
servants  a  reasonably  safe  place  to  work.  But  defendant 
insists  that  the  rule  which  requires  the  master  to  furnish  his 
servants  a  "reasonably  safe  place' '  to  work  does  not  apply  in 
its  entirety  to  servants  employed  in  the  construction  of  build- 
ings or  of  railroad  yards,  and,  as  plaintiff  knew  that  work  was 
being  done  and  changes  being  made  in  the  yards,  he  must  be 
held  to  have  assumed  the  risk  incident  to  these  changes. 
But  we  do  not  think  the  facts,  as  disclosed  by  the  record  in 
this  case,  bring  it  within  the  rule  contended  for  by  defendant, 
which  is  based  upon  the  idea  that  the  injured  party  was  in 
some  way  connected  with  the  construction  of  the  road,  or  the 
work  which  was  being  done,  either  directly  or  remotely,  at 
the  time  of  the  accident:  hence  the  injured  person  was  held 
to  have  assumed  the  risk  incident  to  changes  made  in  the 
construction  of  the  work.  This  rule  is  recognized  in  Holloran 
v.  Foundry  Co.,  133  Mo.  478,  3<;  S.  W.  260;  Bradley  v.  Rail- 
way Co.,  138  Mo.  302,  39  S.  W.  763;  and  numerous  other  cases 
cited  by  defendants  in  their  brief.  In  the  case  at  bar,  how- 
ever, plaintiff  had  nothing  whatever  to  do,  either  directly  or 
indirectly,  with  ballasting  the  yards,  but  was  a  brakeman  upon 
a  regular  freight  train ;  and  if  the  place  where  he  was  injured 
was  not  a  reasonably  safe   place  to  work,  under  the  circum- 
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stances,  and  he  was  injured  by  reason  thereof,  he  was  entitled 
to  recover,  unless  he  assumed  the  risk,  or  was  guiltv  of  negli- 
gence which  contributed  to  his  own  injury.  When  an  em- 
ployee has  full  knowledge  of  the  risks  of  his  situation,  and 
accepts  them,  he  assumes  such  risks  as  are  incident  to  their 
discharge;  and,  if  subsequently  injured  by  such  risks,  he  will 
not  be  entitled  to  recover  damages  for  injuries  sustained  in 
consequence  thereof,  against  his  master,  unless  "  it  was  not 
so  dangerous  as  to  threaten  immediate  injury,  or  if  he  might 
have  reasonably  supposed  that  he  could  safely  work  about  it 
by  the  use  of  care  and  caution."  Huhn  v.  Railway  Co.,  92 
Mo.  440,  4  S.  W.  937;  Soeder  v.  Railway  Co.,  100  Mo.  673. 
13  S.  W.  714;  Mahaney  v.  Railroad  Co.,  108  Mo.  191,  18  S. 
W.  895;  O'Mellia  v.  Railroad  Co.,  115  Mo.  215,  21  S.  W.  503. 
It  is  clear  from  the  evidence  that  the  place  where  the  accident 
occurred  was  not  a  safe  place  for  those  in  the  service  of 
defendant  in  its  yards  to  work.  It  is  equally  clear  that  plain- 
tiff had  knowledge  of  its  unsafe  condition,  and  unless  it  was  so 
dangerous  as  to  threaten  immediate  injury,  or  if  he  might 
have  reasonably  supposed  that  he  could  safely  work  about  it 
by  the  use  of  care  and  caution,  he  assumed  the  risks;  and 
plaintiff's  fourth  instruction  was  in  accordance  with  that 
theory,  and  free  from  the  objection  urged  against  it. 

The  testimony  showed  that  the  rock  and  gravel  had  been 
placed  between  the  tracks  in  the  usual  and  ordinary  way  for 
the  purpose  of  ballasting  the  yards,  from  which  alone  no  rea- 
sonable inference  of  negligence  could  be  drawn ;  for  it  was 
just  as  essential  for  the  safety  of  its  employees  and  trains  as 
any  other  part  of  its  superstructure.  But  although,  as  thus 
deposited,  it  was  dangerous  to  the  employees  while  at  work  in 
the  yards,  defendant  would  not  have  been  guilty  of  negligence 
in  permitting  it  to  remain  in  that  condition  until  a  reasonable 
length  of  time  had  elapsed  in  which  to  scatter  it  or  spread  it 
out;  but  after  the  expiration  of  such  time,  if  it  was  permitted 
to  remain  as  originally  deposited,  it  was  guilty  of  negligence, 
and  two  weeks,  we  think,  was  more  than  necessary  for  the 
purpose.  On  this  question  plaintiff,  over  the  objection  of 
defendant,  was  permitted  to  prove  by  a  number  of  witnesses 
what  would  be  the  proper  condition  of  the  ground  in  a  switch 
yard,  in  order  to  be  in  a  reasonably  safe  condition ;  and  in 
this,  it  is  insisted,  error  was  committed.  The  argument  is 
that  the  question  was  not  one  for  expert  testimony,  but  it  was 
the  province  of  the  jury  to  determine  from  the  facts  in  evi- 
dence. The  facts  are  so  variant  in  the  many  adjudications 
upon  this  subject  that  it  would  be  next  to  impossible  to 
reconcile  them,  so  that  only  a  few  of  the  more  recent  decisions 
of  this  court  upon  the  subject  will  be  noticed,  namely, 
Benjamin  v.  Railway  Co.,  133  Mo.  288,  34  S.  W.  590;  Goble 
v.  City  of  Kansas  City,  148  Mo.  470,  50  S.  W.  84;  Dammann 
v.  City  of  St.  Louis,  152  Mo.  186,  53  S.  W.  932;  Lee  v.  Pub- 
lishers: Knapp  &  Co.,  155  Mo.  610,  56  S.  W.  4*8.     The  rule 
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to  be  deduced  from  these  authorities  is  that  expert  testimony 
is  not  admissible  unless  it  is  clear  that  the  jurors  themselves, 
from  want  of  experience  or  knowledge  of  the  subject,  are  not 
capable  of  drawing  correct  conclusions  from  the  facts  proven. 
Under  the  facts  proven,  the  jurors  were  just  as  competent  to 
determine  whether  or  not  the  ground  in  the  switch  yard  was 
in  a  proper  condition  to  make  it  in  a  reasonably  safe  condi- 
tion for  persons  working  therein  as  were  the  witnesses.  It 
follows  that  the  court  erred  in'  admitting  the  testimony,  but, 
as  we  are  of  the  opinion  that  defendant  was  guilty  of  negli- 
gence in  maintaining  its  vards  in  an  unsafe  condition  for  so 
long  a  time  after  it  had  the  right  to  repair,  the  error  was  not 
prejudicial. 

But  notwithstanding  plaintiff  may  have  been  justified  in  con- 
tinuing in  the  service  of  defendant,  knowing  the  danger  attend- 
ing it,  yet,  if  he  was  guilty  of  negligence  contributing  to  his 
injury,  he  was  not  entitled  to  recover.  Upon  this  theory  of  the 
case,  the  evidence  shows  that  m  the  forenoon  of  the  19th  of  Au- 
gust, 1897,  the  train  upon  which  plaintiff  was  a  brakeman  arrived 
at  Stilwell  from  the  south.  It  stopped  at  the  depot,  and  then 
proceeded  towards  the  north  end  of  the  yards,  and  upon 
reaching  a  point  near  the  north  switch  the  caboose  was  cut 
off.  The  cars  were  then  set  in  onto  either  the  first  side  track  to 
the  east,  or  on  the  first  side  track  to  the  west,  of  the  main 
line.  The  engine  was  then  backed  down  and  coupled  onto 
the  caboose,  where  it  had  been  cut  off,  and  then  it  and  the 
caboose  moved  together  in  a  southerly  direction  for  the  pur- 
pose of  putting  the  caboose  away  on  the  caboose  track.  In 
the  meantime  plaintiff  was  walking  along  by  the  side  of  the 
main  track,  and  in  between  it  and  the  side  track,  when  he 
observed  an  engine  approaching;  and  when  a  few  hundred 
feet  away  it  began  to  slow  down  for  the  purpose  of  stopping, 
in  order  that  the  plaintiff  might  get  on.  He  had  control  of 
the  train,  and  might  have  had  it  stop,  so  that  he  could  have 
gotten  aboard  with  safety ;  but  he  signaled  the  brakeman  rid- 
ing on  the  south  end  of  the  caboose  to  go  ahead,  which  was 
communicated  to  the  engineer.  The  train  was  at  that  time 
moving  about  six  miles  per  hour;  and  when  it  reached  plain- 
tiff he  caught  hold  of  both  hand  holds  of  the  south  end  of  the 
caboose,  and  placed  his  left  foot  upon  the  lower  step,  and 
took  two  or  three  steps  with  his  right  foot  before  swinging 
on,  when  that  foot  struck  a  stone,  which  rolled  under  his  foot, 
breaking  his  hold,  and  he  fell  under  the  car,  causing  his 
injury.  The  rules  of  defendant  forbade  employees  in  the  train 
service  "to  board  engines  or  cars  while  they  are  in  too  rapid 
motion'*;  thus,  by  implication,  at  least,  permitting  them  to 
do  so  when  they  were  not  so  running.  But  all  that  remained 
for  plaintiff  to  do  for  the  time  being  was  to  place  the  caboose 
upon  the  proper  track,  there  being  no  occasion  for  any  unusual 
haste  about  the  matter.  He  was  an  experienced  brakeman, 
and  knew  the  condition  of  the  yards;  and  without  permitting 


904  MASTER  AND  SERVANT  Vo}  XXI 

(N  S) 

Jones  v.  Flint  &  P.  M.  R.  Co 

the  train  to  slow  up  or  stop,  as  he  had  the  right  to  do,  that 
he  might  get  on  in  safety,  he  signaled  it  to  go  on,  and 
attempted  to  board  it  while  moving  at  the  rate  of  six  miles 
per  hour.  In  Moore  v.  Railwav  Co.,  146  Mo.  572,  48  S.  W. 
487,  there  is  quoted  with  approval  from  Bailey  on  Personal 
Injuries  Relating  to  Master  and  Servant  (volume  1,  §1121) 
the  following:  "It  is  a  familiar  principle,  which  common 
sense  as  well  as  the  rules  of  law  ought  to  teach  any  one,  that 
where  an  employee  of  a  railroad  knowingly  selects  a  dan- 
gerous way,  when  a  safer  one  is  apparent  to  him,  and  is 
thereby  injured,  he  is  guilty  of  contributory  negligence/ ' 
Again,  in  section  1123:  "Where  a  person  having  a  choice 
of  two  ways,  one  of  which  is  perfectly  safe,  and  the  other  of 
which  is  subject  to  risks  and  dangers,  voluntarily  chooses  the 
latter,  and  is  injured,  he  is  guilty  of  contributory  negligence, 
and  cannot  recover/ '  Plaintiff  had  the  choice  of  two  ways 
to  board  the  caboose, — one  that  was  not  dangerous  (that  is, 
having  the  car  to  stop),  and  the  other  that  was  dangerous 
(that  is,  boarding  the  car  while  moving  at  a  rate  of  speed  of 
about  six  miles  per  hour).  He  chose  the  latter.  There  was 
nothing  to  distract  his  attention,  and  no  excuse  whatever  for 
his  attempt  to  board  the  car  at  the  time  and  under  the  cir- 
cumstances. The  rule  of  defendant  did  not  require  him  to 
do  so,  and,  having  voluntarily  chosen  the  way  of  boarding  the 
car  which  was  dangerous,  he  must  be  held  to  have  been  guilty 
of  contributory  negligence.     The  judgment  is  reversed. 

SHERWOOD,  P.  J.,  and  GANTT,  J.f  concur. 


Jones  v.  Flint  &  P.  M.  R.  Co. 

(Supreme  Court  of  Michigan,  July  2,  /goi.) 
[86  N.   W.  Rep.  838.] 

Blocking  Frogs — Negligence — Question  for  Jury. — Under  Comp. 
Laws,  §  6313,  requiring  railroad  companies  to  block  frogs,  it  is  the  duty 
of  the  railroad  companies  to  make  the  frogs  as  nearly  safe  as  possible, 
and  evidence  that  the  blocking  of  a  certain  frog  was  old  and  worn  by 
the  flange*  is  sufficient  to  render  the  question  of  a  company's  negli- 
gence one  for  the  jury. 

Killing  of  Brakeman— Cause  of  Accident— Question  for  Jury. — 
Plaintiff's  decedent,  a  brakeman  on  one  of  defendant's  trains,  was 
killed  while  coupling  cars.  He  was  found  lying  close  to  a  frog.  There 
were  indications  that  his  foot  was  struck  by  the  wheel,  and  run  over 
lengthwise,  while  eyelets  of  a  shoe  were  found  within  three  or  four 
inches  of  the  frog,  and  eyelets  were  missing  from  decedent's  shoe. 
Held,  that  the  evidence  was  sufficient  to  raise  the  question  for  the  jury 
whether  decedent's  foot  was  caught  in  the  frog. 

Same— Contributory  Negligence — Question  for  Jury.— Plaintiff's 
decedent  was  coupling  cars,  and,  after  throwing  a  switch,  signaled  the 
engineer  to  back  up.  He  walked  several  feet  outside  the  track  towards 
a  car,  which  he  was  to  couple  to  the  train.  He  disappeared  behind  the 
train,  and  was  afterwards  found  dead,  having  been  run  over.  The  acci- 
dent occurred  in  daylight,  and  the  road  was  smooth,  and  it  was  unnec- 
essary to  walk  over  a  frog,  even  if  it  was  necessary  -to  cross  the  track. 
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The  car  to  be  coupled  to  the  train  was  from  30  to  60  feet  beyond  the  frog-, 
and  the  train  was  backing  about  half  as  fast  as  a  man  could  walk. 
There  was  evidence  that  the  frog  did  not  appear  to  be  one  in  which 
one's  foot  would  be  caught,  and  its  condition  could  not  be  seen  until 
one  was  near  it.  Held,  that  whether  deceased  was  guilty  of  contribu- 
tory negligence  was  for  the  jury. 

Same — Object  in  Crossing  Track — Presumptions. — Where  there  was 
no  proof  tending  to  show  decedent's  purpose  in  going  across  the  track, 
and  there  is  a  rule  of  the  company  in  force  under  which  the  going  on 
the  track  for  some  purpose  would  be  condemned  by  law  as  negligence 
and  for  others  would  be  justifiable,  it  will  be  presumed  that  he  went  on 
the  Track  for  a  proper  purpose. 

Same — Knowledge  of  Existence  of  Unblocked  Frog— Judicial  Notice. 
— The  court  will  take  judicial  notice  of  the  fact  that  the  frog  was  plainly 
discernible  in  time  for  decedent  to  have  avoided  it  from  the  fact  that 
the  accident  occurred  in  daylight,  and  that  the  frog  was  an  object  three 
or  four  feet  in  length,  and  that  decedent  was  walking  directly  towards 
it  when  the  accident  occurred. 

Hooker  and  Grant,  JJ.,  dissenting. 

Error  to  circuit  court,  Genesee  county ;  Charles  H.  Wisner, 
Judge. 

Action  by  Eva  M.  Jones,  administratrix,  against  the  Flint 
&  Pere  Marquette  Railroad  Company  for  the  death  of  plain- 
tiff's decedent.  From  a  judgment  in  favor  of  the  plaintiff, 
defendant  appeals.     Affirmed. 

Benton  Hanchett,  for  appellant. 

Black  &  Brown  and  D.  D.  Aitken  (De  Vere  Hall,  of  counsel), 
for  appellee. 

HOOKER,  J.  The  plaintiff's  intestate  was  killed  upon 
defendant's  railroad  while  acting  as  a  brakeman  upon  a 
freight  train.  He  was  engaged  in  coupling  cars,  and,  after 
throwing  the  switch  and  signaling  his  engineer  to  back  up, 
was  seen  by  the  engineer  to  go  behind  the  car,  which  was  in 
motion,  and  disappear.  Whether  he  started  to  cross  the 
track,  to  walk  upon  the  track  merely,  or  to  adjust  a  coupling 
or  pin.  no  one  knows,  as  he  was  not  again  seen  alive.  If  we 
are  to  presume  that  he  was  not  negligent  in  entering  upon 
the  track,  we  should  perhaps  conclude  that  he  started  to  cross 
the  track,  as  otherwise  he  was  clearly  guilty  of  contributory 
negligence,  because  to  walk  upon  the  track  in  front  of  the  train 
would  be  careless,  and  entering  to  adjust  the  coupler  or  pin  is 
prohibited  by  rule  of  the  company  known  to  him.  He  was 
run  over  and  killed,  and  when  found  his  body  was  in  close 
proximitv  to  the  frog,  distant  about  1 5  feet  from  the  switch. 
It  was  the  plaintiff's  claim  that  deceased  caught  his  foot  in  the 
frog,  and  that  the  defendant  was  negligent  in  not  having  the 
frog  safely  blocked.  It  is  not  denied  that  the  frog  was  blocked, 
but  it  is  claimed  that  the  blocking  was  so  worn  as  to  render  the 
frog  unsafe.  The  plaintiff  recovered  a  verdict  and  judgment 
of  $5, 866,  and  the  defendant  has  appealed.  The  substance 
of  all  of  the  testimony  is  in  the  record. 

It  is  said  that  the  court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant.     Our  statute  (Comp.  Laws  §  6313)  requires 
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railroad  companies  to  "so  adjust,  fill  or  block  frogs/'  etc., 
"as  to  prevent  employees  and  others  from  getting  their  feet 
caught  therein. M  It  is  contended  by  the  defendant  that  this 
frog  was  as  well  and  safely  blocked  as  frogs  of  other  roads, 
and  that  it  is  impossible  to  so  block  a  frog  as  to  make  the 
catching  of  feet  in  it  impossible.  It  is  urged  that  all  that 
can  be  required  is  that  the  company  use  reasonable  diligence 
and  care  to  put  and  keep  the  frog  in  a  safe  condition,  and 
that  the  flanges  of  the  wheels  will  in  a  few  days  wear  down 
any  blocking  so  that  it  will  be  possible  for  feet  to  be  caught 
therein.  Granting  that  this  is  so,  it  does  not  justify  any 
relaxation  of  diligence,  but  rather  requires  increased  care  to 
keep  it  renewed.  If  the  blocking  when  put  in  was  effective 
to  prevent  danger,  it  was  the  duty  of  the  company  to  renew 
it  as  often  as  necessary,  and  to  inspect  it  frequently  enough 
to  prevent  its  getting  dangerous  under  ordinary  conditions. 
This  statute  requires  something  more  than  to  follow  the 
custom  of  other  roads.  It  is  compliance  with  the  requirement 
of  the  statute,  and  not  with  established  practices,  which  it 
requires,  and,  while  compliance  with  the  usual  custom  may 
tend  to  prove  diligence,  it  is  not  necessarily  the  test  of  dili- 
gence. 

If  it  be  conceded  that  the  statute  should  not  be  so 
construed  as  to  require  a  physical  impossibility,  it  becomes 
a  question  of  fact  whether  the  effective  blocking  of  frogs  is  an 
impossibility,  and  this  is  a  question  for  the  jury,  under  the 
evidence  in  the  case.  It  is  contended  that  the  evidence  is  all 
one  way  upon  that  subject,  but  we  think  not.  It  may  be  that 
the  theories  of  experts  are  not  very  satisfactory  evidence,  and 
the  existence  of  one  frog  that  in  the  opinion  of  the  witness 
was  safe  is  not  very  convincing,  but  these  constitute  some  evi- 
dence. At  all  events,  it  is  the  duty  to  make  the  frogs  as  nearly 
safe  as  possible,  and  a  failure  to  use  diligence  and  care  in 
keeping  it  so  is  negligence.  There  is  some  evidence  bearing 
upon  this  subject,  it  being  shown  that  the  blocking  was  old 
and  worn  by  the  flanges.  We  are  of  the  opinion  that  the 
question  of  defendant's  negligence  was  one  for  the  jury. 

It  is  said  that  there  is  no  evidence  tending  to  prove  that 
deceased's  foot  was  caught  in  the  frog.  No  one  saw  him 
when  he  was  struck,  but  he  lay  in  close  proximity  to  the 
frog.  There  are  indications  that  his  foot  was  struck  by  the 
wheel,  and  run  over  lengthwise,  while  eyelets  of  a  shoe  were 
found  within  three  or  four  inches  of  the  frog,  and  eyelets  were 
missing  from  the  shoe.  We  think  the  testimony  was  sufficient 
to  raise  a  question  for  the  jury. 

It  is  urged  that  the  defendant  was  guilty  of  contributory 
negligence.  The  undisputed  testimony  showed  that  the 
engine  and  two  cars  stood  upon  the  signal  track  about  1 5  feet 
north  of  the  switch.  (  The  deceased  gave  the  signal  to  back 
up  immediately  after  throwing  the  switch.  He  was  then  on 
the  east  side  of  the  track,  and  started  south  towards  the  car 
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to  which  he  was  to  couple  the  train.  The  conductor  stated 
that  he  walked  eight  or  ten  feet  outside  of  the  track.  He 
was  still  walking  on  the  east  side  of  the  track  when  the  con- 
ductor last  saw  him.  The  engineer  saw  him  disappear 
behind  the  train,  as  though  starting  to  walk  upon  or  cross  the 
track,  and,  if  it  is  to  be  said  that  his  foot  got  caught  in  the 
frog,  the  inference  is  irresistible  that  in  walking  upon  or 
across  the  track  he  stepped  into  the  frog.  The  evidence 
shows  that  this  accident  occurred  in  daylight.  The  road  was 
smooth,  and,  if  it  was  necessary  to  cross  the  track,  it  was 
unnecessary  to  walk  over  the  frog.  The  car  was  somewhere 
from  .so  to  60  feet  south  of  the  frog,  and  the  only  testimony 
upon  the  subject  shows  that  the  train  was  backing  very  slowly, 
— about  half  as  fast  as  a  man  would  walk.  The  frog  is  a  large 
object,  plainly  discernible,  and  deceased  was  necessarily 
aware  of  its  proximity.  If  he  looked  he  must  have  seen  it, 
and  if  merely  crossing  the  track  he  had  nothing  to  do  but  to 
observe  where  he  was  going  at  that  time  and  the  condition 
of  the  frog. 

The  only  reason  given  for  his  attempting  to  cross  the  track 
was  that  he  might  change  the  lever  of  the  automatic  coupler 
upon  the  stationary'  car,  30  or  40  feet  south  of  the  switch. 
Defendant's  counsel  call  attention  to  rule  602,  with  which  the 
deceased  should  have  been,  and  probably  was,  familiar.  It 
provides:  " Entering  between  cars  and  engines  in  motion,  to 
couple  or  uncouple  them,  should  never  be  done  except  under 
favorable  conditions,  such  as  a  low  rate  of  speed,  absence  of 
frogs,  switches,  guard  rails,"  etc.,  "and  where  good  footing 
can  be  obtained,  and  then  only  when  necessary.' '  It  is 
claimed  that  this  rule  does  not  apply  to  this  case,  because  the 
act  of  the  intestate,  in  attempting  to  cross  the  track  in  front 
of  an  approaching  car,  was  not  " entering  between  cars  in 
motion  to  couple  or  uncouple  them."  We  think  that  crossing 
a  track  after  throwing  the  switch  is  not  prohibited  by  the 
rule,  although  it  be  done  in  front  of  the  advancing  train. 
That  would  not  necessarily  be  "  entering  between  cars  in 
motion  to  couple  or  uncouple."  It  might  or  might  not  be 
negligent,  but  that  is  another  thing.  The  rule  does  not  pro- 
hibit it.  There  was  therefore  no  occasion  for  proof  as  to  the 
custom  about  crossing  the  track,  after  giving  the  signal,  but 
it  was  properly  offered  in  view  of  the  claim  by  defendant's 
counsel  that  thus  crossing  the  track  was  against  the  rule. 

While  we  should  have  no  hesitancy  in  holding  that  entering 
upon  the  track,  under  the  circumstances  shown,  to  walk  in 
front  of  the  moving  train  to  the  stationary  car,  where  the 
coupling  was  to  be  made,  would  be  contributory  negligence, 
and  that  an  attempt  to  adjust  the  coupler  or  pin  while  the  car 
was  in  motion  is  prohibited  by  the  rule,  a  custom  to  disregard 
which  is  not  shown,  there  is  no  proof  tending  to  show  his 
purpose  in  going  upon  the  track.  There  is  therefore  a  pre- 
sumption against  his  going  there  for  a  purpose  which  the  law 
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would  condemn  as  negligent,  and  therefore  the  assumption 
that  he  started  to  cross  the  track  is  justified,  and  this  appears 
to  have   been   the   theory  upon  which  the  case  was  tried. 
Mynning  v.  Railroad  Co.,  64  Mich.  102,  31  N.  W.    147,  8  Am. 
St  Rep.  804;  Underhill  v.  Railway  Co.,  81    Mich.  45,   45  N. 
W.  508;  Matta  v.  Railway   Co.,   69  Mich.    109,  37  N.  W.  54. 
The  case  must  turn,  therefore,  upon  the  propriety  of  leaving 
the  question  of  contributory  negligence  to  the  jury. 

The  most  favorable  view  that  can  be  taken  for  the  plaintiff 
is  that  in  crossing  the  track  he  unguardedly  stepped  upon  the 
frog,  and  got  his  foot  caught,  and  that  the  car  came  upon  him 
before  he  could  escape.  Can  we  say  as  a  proposition  of  law 
that  he  was  negligent  in  stepping  on  the  frog?  In  the  absence 
of  any  law  requiring  the  blocking  of  frogs,  and  of  a  practice 
of  that  kind,  we  should  not  be  justified  in  permitting:  the 
question  to  go  to  the  jury,  for  frogs  are  proverbially  places  of 
danger.  It  seems  to  be  conceded  by  every  one  that  a  frog  is 
a  dangerous  thing,  under  any  conditions,  and  no  one  should 
know  it  better  than  railroad  men.  If  the  tendency  was  for 
the  blocking  to  become  worn,  who  would  know  it  better  than 
brakemen?  Mr.  Bailey,  in  his  work  on  Master's  Liability 
(page  164),  says:  "In  performing  the  duties  of  his  place,  he 
is  bound  to  take  notice  of  the  ordinary  operation  of  familiar 
natural  laws,  and  to  govern  himself  accordingly.  If  he  fails 
to  do  so,  the  risk  is  his  own.  He  is  bound  to  use  his  eyes  to 
see  that  which  is  open  and  apparent  to  any  person  using  his 
eyes;  and  if  the  defect  is  obvious,  and  suggestive  of  danger, 
knowledge  on  the  part  of  the  servant  will  be  presumed,  as 
well  as  when  the  dangers  are  the  subject  of  common  knowl- 
edge/ '  This  authority,  and  a  number  of  cases  decided  by 
this  court,  sustain  the  proposition  that  one  who  works  about 
a  railroad,  and  knows  its  dangers,  must  be  attentive  to  them, 
and  look  before  entering  between  cars  or  in  front  of  a  train. 
Not  only  is  that  doctrine  applied  to  employees,  but  to  way- 
farers when  crossing  a  railroad.  This  accident  occurred  in 
daylight.  The  frog  was  an  object  three  or  more  feet  in  length, 
and  he  was  walking  directly  towards  it.  Its  condition  was 
readily  discernible  in  time  to  have  avoided  it.  We  may  take 
judicial  notice  of  this  fact.  The  witnesses  do  not  agree  about 
it,  some  saying  its  condition  could  be  seen  rods  away,  while 
one  said  that  a  person  would  have  to  be  right  up  to  it  before 
he  could  see  whether  the  blocking  was  safe.  Granting,  even, 
that  version  to  be  true,  there  was  then  no  necessity  of  stepping 
upon  it,  and  we  have  held  that  one  who  knowingly  goes  be- 
tween moving  cars  to  couple  or  uncouple  in  close  proximity  to 
a  split  switch  is  guilty  of  contributory  negligence.  Grand  v. 
Railroad  Co.,  83  Mich.  564,  47  N.  W.  837.  In  the  cases  of 
Ashman  v.  Railroad  Co.,  90  Mich.  568,  51  N.  W.  645,  and 
Eastman  v.  Railway  Co.,  101  Mich.  598,  60  N.  W.  309,  it  did 
not  appear  that  the  injured  persons  attempted  to  work  be- 
tween cars,  knowing  of  the  proximity  of  frogs.     In  those  cases 
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there  was  no  opportunity  for  the  brakeman  to  see  where  they 
were  to  step,  or  to  tell  when  they  were  approaching  switches 
or  frogs.  Here  there  was  an  unobstructed  view  for  30  feet  or 
more.  It  was  as  easy  to  avoid  the  frogs  as  to  step  upon  it. 
Its  presence  was  a  menace.  Like  the  presence  of  a  railroad, 
it  was  significant  of  danger.  Matta  v.  Railway  Co.,  69  Mich. 
.109,  37  N.  W.  54;  Kwiotkowski  v.  Railway  Co.,  70  Mich.  549, 
38  N.  W.  463.  The  legislature  had  made  a  drastic  law  with 
reference  to  frogs,  thus  publishing  to  the  world  tjiat,  unpro- 
tected, they  were  dangerous  places.  The  difficulty  of  making 
it  safe  to  step  upon  a  frog  must  have  been  known  to  him. 
The  dangers  of  this  service  are  so  great  that  federal  legisla- 
tion has  been  invoked  to  make  it  unnecessary  to  go  between 
cars  to  couple  and  uncouple  by  providing  automatic  couplers. 
At  enormous  expense,  the  railroads  have  provided  these  appli- 
ances. Thev  were  upon  these  very  cars.  In  the  case  before 
us  it  is  insisted  that  a  man  may  heedlessly  walk  over  the  most 
dangerous  part  of  a  railroad  track  when  it  is  unnecessary,  and 
with  30  or  more  feet  of  clear  track  intervening  and  offering  a 
comparatively  safe  route,  and  may  recover  damages  upon  the 
theory  that  he  is  not  negligent  in  stepping  into  the  frog. 

That  the  deceased  knew  of  the  proximity  of  a  frog  cannot  be 
doubted.  He  had  every  reason  to  know  and  understood  the 
undisputed  fact  that  wooden  blocking  would  necessarily  wear 
down^  and  make  the  catching  of  a  foot  possible,  in  a  short 
time,  and  he  knew  the  custom  on  the  road  regarding  the  re- 
pairing or  replacing  of  blocking;  and  it  does  not  admit  of  dis- 
pute that  he  was  walking  towards  the  frog,  and  had  ample 
opportunity  to  see  that  it  was  unsafe,  if  he  could  be  excused 
from  stepping  upon  it  without  knowing  it  to  be  safe.  There 
seems  to  be  an  impression  that  the  somewhat  stringent  law 
requiring  safe  blocking  in  some  way  relaxes  the  requirement 
for  care  upon  the  part  of  those  walking  upon  the  track,  upon 
the  theory  that  they  mav  assume  that  the  company  at  all  times 
will  keep  the  frog  so  blocked  that  the  foot  cannot  be  caught, 
and  that  it  is  therefore  safe  to  walk  upon.  But  this  is  not  so. 
There  would  be  as  much  propriety  in  assuming  that  the  bell 
will  always  be  rung  or  whistle  blown  before  crossing  a  high- 
way; yet  a  failure  to  stop  and  look  and  listen  constitutes  con- 
tributory negligence,  although  these  statutory  signals  are' 
omitted.  And  the  omission  of  a  statutory  duty  is  no  greater 
or  better  evidence  of  negligence  than  an  admission  of  a  defect, 
and  an  omission  to  perform  a  promise  to  remedy  it ;  yet  such 
promise  does  not  relieve  one  who,  acting  under  such  promise, 
attempts  an  obviously  danererous  act.  The  law  has  fixed  the 
penalty  for  a  failure  to  block  frogs,  and  it  is  not  that  a  plain- 
tiff be  relieved  from  the  doctrine  of  contributory  negligence. 
It  is  held  in  many  cases  that  masters  should  furnish  safe  tools 
and  appliances,  yet  one  is  not  excused  who  knowingly  uses 
dangerous  implements,  even  where  the  master  has  promised 
to  remedy  the  defect.     In  Fisher  v.   Railroad  Co.,  77  Mich. 
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546,  43  N.  W.  926.  it  was  held  that  failure  to  provide  means  of 
rescuing  one  engaged  in  dangerous  employment  from  drown- 
ing did  not  create  liability,  where  the  danger  and  absence  of 
such  means  were  obvious.     So,  in  Manning  v.  Railway  Co.f 
105  Mich.  266,  63  N.  W.   312,  it  was  held  that  an  employee 
knocked  from  a  car  by  a  tree,   in  close  proximity  to  the  track, 
could  not  recover.     The  same  was  held  in  Pennington  v.  Rail- 
way Co.,  90  Mich.  505,  51  N.  W.   634,  as  to  an  accident  from 
the  proximity  of  a  shed,  and  in  Illick  v.   Railroad  Co.  (Mich.) 
35  N.  W.   708,  from  contact  with  a  bridge.     In  Melzer  v.  Car 
Co.,  76  Mich.  94,  42  N.  W.    1078,  one  injured  by  a  grindstone 
was  not  allowed  to  recover  because  the  danger  was  obvious. 
See,  also.  Powers  v.  Lumber  Co.,  92  Mich.  533,  52  N.  W.  937. 
and  Railroad  Co.  v.  Austin,  40  Mich.  247,   where  a  brakeman 
was  thrown  from  a  footboard  while  changing  his  lantern  from 
one  hand  to  the  other,  owing  to  the  roughness  of  the  road, 
with  which  he  was  presumed  to  be  familiar.     In  Kean  v.  Roll- 
ing Mills.  66  Mich.  277,  33  N.  W.   395.  1 1  Am.  St.   Rep.  492, 
obedience  to  an  order  was  not  allowed  to  excuse  an  employee 
who  incurred  a  visible  danger.     In  Batterson  v.  Railway  Co., 
53  Mich.  12$,  it  was  said  that  an  employee  "  assumes  dangers 
open  to  observation,  and  must  use  reasonable  care  in  examin- 
ing his  surroundings/ '     In  Soderstrom  v.   Lumber  Co.,   114 
Mich.  87,  72  N.  W.   13,  it1  was  held  that,   where  danger  was 
open  and  visible  and  known,  there  would  be  no  liability,  and 
where  the  undisputed  testimony  showed  this   the  question 
was  one  of  law.  See,  also,  Rohrabacker  v.  Woodward  (Mich.) 
82  N.  W.  797;  Mynningv.    Railroad  Co.,  64  Mich.  93,   31  N. 
W.  147;  Kwiotkowski  v.  Railway  Co.,  70  Mich.  549.  38  N.  W. 
463;  Mattav.  Railway  Co.,  69  Mich,    ioq,   37  N.   W.   54.     In 
Ragon  v.  Railway  Co.,  Q7  Mich.  274,  <;6  N.  W.  612,  37  Am.  St. 
Rep.  336,  it  was  said  that  an  employee  may  continue  to  use 
defective  appliances,  and  by  so  doing  with  knowledge  he  as- 
sumes the  risk  attendant  thereon,  and,  moreover,  he  must  be 
alert  to  inform   himself  of  existing  conditions,  and  cannot 
shelter  himself  behind  unjustifiable  ignorance;  that  actual  ig- 
norance is  not  enough  to  relieve  him,  but  it  must  be  excusable 
ignorance.     Secord  v.  Railroad  Co.,    107  Mich.  540,  65  N.  W. 
550.     Balhoff  v.  Railroad  Co.,  106  Mich.  611,  65  N.  W.    592, 
admits  the  doctrine  that  obvious  dangers  are  assumed.     Hay- 
ball  v.  Railway  Co.,  114  Mich.    135,  72  N.  W.  145,  holds  that 
using  a  defective  machine  after  protest  may  constitute  contrib- 
utory negligence ;  and  Gavigan  v.  Railway  Co..  no  Mich.   71, 
67  N.  W.  1097,  holds  that  one  who  knowingly  does  a  dangerous 
act  cannot  escape  the  rule  of  contributory  negligence  by  show- 
ing a  command  to  perform  the  act  from  a  superior.     See,  also, 
McDonald  v.  Railway  Co.,  108  Mich.  12,  65  N.  W.  597;  Lamotte 
v.  Boyce,  105  Mich.  547,  63  N.  W.  517.    These  authorities  nega- 
tive the  proposition  that  neglect  to  comply  with  a  statute  has 
any  effect  upon  the  doctrine  of  contributory  negligence,  except 
to  the  extent  that  it  may  justly  and  reasonably  be  said  to  jus- 
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tify  a  relaxation  of  care  and  diligence,  upon  the  presumption 
that  a  statutory  duty  will  be  performed.  Railroad  companies 
owe  careful  compliance,  not  only  with  statutory  duties,  but 
with  all  other  lawful  duties,  and.  on  the  other  hand,  employees 
owe  diligence  and  care  to  avoid  the  dangers  which  are  obvi- 
ous. A  frog  is  a  menace,  and,  before  stepping  upon  it,  should 
at  least  be  examined  by  a  glance,  where  there  is  no  excuse  for 
omitting  such  ordinary  precaution.  We  think  it  clear  that, 
if  this  unfortunate  man  did  get  his  foot  in  the  frog,  it  was  due 
to  his  own  carelessness  in  not  seeing  or  not  avoiding  it,  and 
that  the  judge  should  have  so  instructed  the  jury.  The  judg- 
ment should  be  reversed,  and  a  new  trial  ordered. 

GRANT,  J.  I  concur  in  the  result  reached.by  my  Brother 
HOOKER. 

MONTGOMERY,  C.  J.  Having  determined  that  there 
was  evidence  for  the  jury  that  defendant  had  failed  to  comply 
with  the  terms  of  the  statute,  and  that  there  was  also  testi- 
mony tending  to  show  that  the  custom  of  the  company  per- 
mitted deceased  to  occupy  the  position  he  did  relative  to  the 
moving  car,  the  question  is  presented  whether  the  circum- 
stances were  such  as  to  show,  in  and  of  themselves,  that  the 
deceased  was  guilty  of  contributory  negligence  as  a  matter  of 
law.  There  was  testimony  tending  to  show  that  a  person 
could  not  see  whether  the  blocking  was  safe  unfil  he  was  right 
up  to  it.  One  witness  testified,  "as  to  looking  at  the  blocking 
in  passing  over  it,  it  didn't  look  like  a  block  in  which  one's 
foot  would  be  caught";  and  he  further  testified  that  "you 
would  have  to  get  right  up  to  it  in  order  to  see  whether  your 
foot  would  catch  in  it  if  you  stepped  on  it. "  Assuming  this  to 
be  true,  can  we  say,  as  a  matter  of  law,  that  the  failure  to 
detect  this  defect  when  deceased  approached  the  frog  was  neg- 
ligent? It  is  to  be  kept  in  mind  that  the  statutory  duty  of  the 
company  was  to  so  adjust,  fill,  or  block  frogs  as  to  Drevent 
emplovees  and  others  from  getting  their  feet  caught  therein. 
Was  it  negligent  to  assume  that  such  duty  had  been  per- 
formed, and  that  the  frog  was  no  longer  the  place  of  danger 
which  it  had  formerlv  been?  To  so  hold  is  to  emasculate  the 
law,  or,  at  least,  to  relieve  the  company  from  any  responsi- 
bility for  injuries  occurring  in  daylight;  for  a  case  is  not  likely 
to  arise  in  which  it  can  be  shown  that  a  careful  and  minute 
inspection  of  the  frog  would  not  reveal  the  defect,  if  any,  in 
the  blocking.  But  this  is  not  the  only  result  of  holding  that, 
such  a  defect  being  open  to  discovery  by  close  inspection,  the 
injured  party  must  be  held  to  have  taken  the  risk.  Analo- 
gous situations  are  likely  to  arise  in  a  multitude  of  cases.  To 
illustrate:  The  highway  law  requires  that  streets  should  be 
kept  in  reasonable  repair.  Suppose  a  defect  in  the  way,  of 
which  the  pedestrian  has  no  previous  knowledge,  but  which 
he  might  have  seen  had  his  attention  been  directed  to  the 
precise  point,  at  the  precise  time  he  approached  it;  are  we 
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prepared  to  say,  as  a  matter  of  law,  that  one  who  receives  an 
injury  at  such  a  place  is  guilty  of  contributory  negligence? 
Such  is  not  the  law.  Pettengill  v.  City  of  Yonkers,  116  N.  Y. 
558,  22  N.  E.  1095;  Beach  Contrib.  Neg.  §  246a.  In  this  case 
the  deceased  was  not  in  a  situation  which  admitted  of  his  giv- 
ing his  undivided  attention  to  the  track.  He  was  under  the 
necessity  of  watching  the  approaching  car.  This  he  was  as 
much  bound  to  do  as  he  was  to  note  the  ground  he  .  was 
walking  over;  indeed,  the  duty  was  more  imperative,  for  the 
approaching  car  was  a  known  danger.  A  frog  so  blocked  "as 
to  prevent  employees  getting  their  feet  caught  therein* '  was  no 
danger  at  all.  This  is  the  only  character  of  frog  that  deceased 
had  notice  of,  as  matter  of  law,  and  I  think  it  cannot  be  said 
that  he  was  guifty  of  negligence  in  not  discovering  the  breach 
of  the  duty  by  defendant.  I  have  no  criticism  to  pass  upon 
the  holdings  in  the  case  cited,  in  which  an  emplovee  is  held 
to  have  assumed  the  risk  of  defective  blocking,  where  it  ap- 
pears that  he  knew  of  the  fact  in  advance.  This  record  does 
not  present  such  a  case.     The  judgment  should  be  affirmed. 

MOORE  and  LONG,  JJ.,  concurred  with  MONTGOM- 
ERY, C.  J.  

Kreuzer  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,  June  7,  1901,) 

[86  N.  W.  Rep.  413.] 

Injury  to  Railroad  Employee — Negligence  of  Fellow  Servant.*— The 
plaintiff,  while  at  work  clearing-  a  wrecked  train  from  the  defendant's 
railway  tracks,  was  injured  by  the  alleged  negligence  of  his  fellow 
servants,  which  caused  the  roof  of  a  disabled  car  to  fall  upon  him.  Held 
that,  upon  the  evidence  in  this  case,  it  was  a  question  for  the  jury 
whether  or  not  the  work  was  being  executed  under  such  conditions  and 
circumstances  as  to  expose  the  plaintiff  to  the  peculiar  hazards  of  rail- 
road service,  within  the  meaning  of  Gen.  St.  1894,  §  2701,  making  rail- 
way companies  liable  to  an  injured  employee  for  the  negligence  of  his 
fellow  servant. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ottertail  county;  D.  B.  Searle, 
Judge. 

Action  by  George  Kreuzer  against  the  Great  Northern  Rail- 
way Company.  Verdict  for  plaintiff.  From  an  order  deny- 
ing a  motion  by  defendant  for  judgment,  and  granting  a  new 
trial,  defendant  appeals.     Affirmed. 

W.  E.  Dodge  and  J.  W.  Mason,  for  appellant. 
Parsons  &  Brown  and  C.  C.  Houpt,  for  respondent. 

START,  C.  J.  The  complaint  in  this  (a  personal  injury) 
action  alleges,  in  substance,  these  facts:  The  plaintiff  on 
October  7,  189Q,  was,  and  had  been  for  a  number  of  years 
prior  thereto,    in  the  service  of  the  defendant  as  a  section 

*See  generally,  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  976  et  seq. 
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hand.  On  the  night  of  the  day  named  he  was  engaged,  as  one 
of  a  crew  of  men  under  the  direction  of  the  defendant's  divi- 
sion road  master,  in  the  work  of  clearing  away  a  wreck  on  the 
railway  track.  Extraordinary  haste  was  used  in  the  execu- 
tion of  the  work,  and  the  plaintiff  and  others  were  directed  by 
the  road  master  to  enter  a  wrecked  freight  car  then  on  the 
track,  and  remove  its  load  of  cord  wood.  They  complied  with 
the  order,  and  while  so  engaged  in  the  inside  of  the  car  the 
road  master  ordered  a  large  number  of  men  upon  the  broken 
and  loose  roof  of  the  car,  which  caused  the  roof  to  sag  and  fall 
upon  the  plaintiff,  whereby  he  was  iniured.  The  acts  of  the 
road  master  in  ordering  the  men  upon  the  roof  of  the  car,  and 
the  acts  of  the  men  in  so  crowding  upon  the  roof  of  the  car, 
were  negligent,  and  were  caused  by  the  extreme  haste  and 
urgency  with  which  the  work  of  clearing  away  the  wreck  was 
executed.  The  plaintiff's  injuries  were  caused  by  such  negli- 
gence, whereby  he  sustained  damages  in  the  sum  of  $15,000. 
The  answer,  so  far  as  here  material,  alleges  that  the  plaintiff's 
injuries  were  caused  by  his  own  negligence,  and  denies  all  al- 
legations of  negligence  in  the  premises  on  the  part  of  the 
defendant.  The  trial  resulted  in  a  verdict  of  $8,000  for  the 
plaintiff,  and  the  defendant  made  a  blended  motion  for  judg- 
ment in  its  favor  or  for  a  new  trial.  The  trial  court  made  its 
order  denying  the  motion  for  judgment,  but  granting  a  new 
trial.  The  defendant  appealed  from  the  whole  of  the  order, 
and  here  claims  that,  upon  the  undisputed  evidence,'  it  was,  as 
a  matter  of  law,  entitled  to  a  directed  verdict  in  its  favor ; 
hence  it  is  here  entitled  to  an  order  for  judgment  in  its  favor 
notwithstanding  the  verdict,  pursuant  to  Laws  1895,  c.  320. 

There  was  little  or  no  conflict  of  evidence  as  to  many  of  the 
material  facts.  The  undisputed  evidence  establishes  these 
facts:  A  collision  occurred  between  two  of  the  defendant's 
freight  trains  near  Ashby,  this  state,  October  7,  1899,  result- 
ing in  a  disastrous  wreck,  and  the  obstruction  of  the  railway 
tracks  by  the  disabled  cars  so  that  no  trains  could  pass  until 
they  were  removed,  and  it  was  necessary  to  do  so  with  haste. 
The  section  crew,  of  whom  the  plaintiff  was  one,  were  ordered 
out  to  clear  away  the  wreck,  which  they  reached  about  1 1 
o'clock  at  night,  and  commenced  work.  Among  the  cars  to 
be  removed  was  a  box  car  some  38  feet  long,  and  loaded  with 
cord  wood,  which  was  next  to  the  coal  tender  on  the  engine. 
The  tender  had  been  driven  by  the  collision  into  the  front  end 
of  the  car  about  5  feet,  shoving  the  wood  together  and  raising 
the  front  end  of  the  roof  some  5  feet,  and  left  it  resting  on  the 
wood  on  the  tender,  which,  with  the  rear  end  of  the  car,  was 
all  that  supported  the  roof,  for  the  reason  that  both  sides  of 
the  car  were  spread  out.  The  doors  of  the  car  could  not  be 
opened,  and  the  only  way  to  get  into  it  was  through  the  top, 
where  it  had  been  raised  up  and  the  sides  bulged  out.  The 
road  master  ordered  the  men  to  get  up  on  the  car  and  unload 
the  wood,  and  to  hurry  up.     The  plaintiff,   with  four  others, 
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got  into  the  car  and  commenced  passing  the  wood  up  to  five 
other  men  on  the  roof  of  the  car.  The  number  on  the  roof, 
however,  was  increased  to  some  ten  or  more,  when  the  roof 
sagged  and  pressed  down  upon  the  plaintiff,  causing  the  injury 
complained  of.  The  road  master  gave  no  directions  as  to  the 
manner  of  executing  his  order  to  clear  the  car,  but  he  repeat- 
edly told  the  men  to  hurry  the  work.  It  is  not  entirely  clear 
from  the  evidence  whether  the  roof  fell  because  the  wood  was 
removed  from  the  car,  or  because  the  roof  was  overweighted 
with  men,  or  from  both  causes.  If  the  former,  as  the  defend- 
ant claims,  was  the  cause  of  the  roof  falling,  the  plaintiff  would 
not  be  entitled  to  recover,  in  any  view  of  the  case ;  for  he  was 
an  experienced  section  man  of  1 1  years,  and  must  be  held  to 
have  known,  appreciated,  and  assumed  the  risks  of  removing 
the  wood  which  supported  the  roof,  if  he  did  so.  Reiter  v. 
Railroad  Co.,  72  Minn.  225,  75  N.  W.  219;  Kletschka  v.  Rail- 
way Co.  (Minn.)  83  N.  W.  133.  The  evidence,  however,  is 
not  conclusive  on  this  point.  But  if  the  roof  fell  upon  the 
plaintiff  by  reason  of  its  being:  overweighted  by  the  men 
thereon,  and  this  condition  was  due  to  the  negligence  of  the 
road  master  or  of  the  men  themselves,  as  alleged  in  the  com- 
plaint, then  it  was  the  negligence  of  the  plaintiff's  fellow  serv- 
ants, and  he  cannot  recover,  and  the  defendant  is  entitled  to 
judgment  as  claimed,  unless  the  work  in  which  the  plaintiff 
was  engaged  involved  an  element  of  hazard  or  condition  of 
danger  peculiar  to  the  business  of  railroading,  so  as  to  brine: 
the  case  within  the  provisions  of  Gen.  St.  1894,  §  2701,  mak- 
ing railroad  companies  liable  to  an  employee  injured  in  their 
service  by  the  negligence  of  his  fellow  servants.  The  defendant 
insists  that  there  is  no  evidence  in  this  case  to  show  that  the 
plaintiff  was  engaged  in  work  involving  any  railroad  dangers. 
In  Blomquist  v.  Railway  Co.,  65  Minn.  69,  67  N.  W.  804,  it 
was  held  that  a  section  man  who  was  engaged  with  his  crew 
in  the  work  of  repairing  a  railway  track,  the  execution  of 
which  required  extraordinary  haste,  and  who  was  injured  bv 
the  negligence  of  his  fellow  servant  in  suddenly  dropping  a 
rail,  was  entitled  to  recover.  The  case  was  followed  in  Ander- 
son v.  Railway  Co.,  74  Minn.  432,  77  N.  W.  240,  where  one  of 
a  railway  crew  engaged  in  repairing  a  washout  in  the  defend- 
ant's road  was  injured  by  the  negligence  of  his  fellow  servant 
in  releasing  without  warning  a  track  jack  which  held  up  a  part 
of  the  track,  which  by  reason  thereof  fell  upon  the  plaintiff's 
foot.  And  it  was  held  in  that  case  that  it  was  a  question  of 
fact  for  the  jury  whether  or  not  the  work  was  being  executed 
under  such  circumstances  and  conditions  as  to  expose  the  in- 
jured party  to  railroad  hazards.  The  present  case  cannot  be 
distinguished  in  principle  from  those  cited,  for  the  evidence 
tends  to  show  that  the  wreck  was  an  extensive  one,  and  that 
the  tracks  were  covered  with  the  ruins  of  the  wreck,  including 
disabled  cars,  and,  further,  that  the  work  was  urgent,  and  great 
haste  required  in  its  execution,  so  as  to  clear  the  tracks  for 
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the  passage  of  expected  trains.  The  fact  that  the  crew  was 
called  out  in  the  nighttime  to  do  the  work  indicates  that  it 
was  unusual  and  urgent  in  its  character.  We  therefore  hold 
that,  under  the  evidence  in  this  case,  it  was  a  question  for  the 
jury  whether  the  work  was  being  executed  under  such  circum- 
stances as  to  expose  the  plaintiff  to  the  peculiar  hazards  of 
railroading.  Such  being  the  case,  the  defendant  was  not,  as  a 
matter  of  law,  entitled  to  a  directed  verdict  in  its  favor,  and 
the  order  appealed  from  must  be,  and  is,  affirmed. 


Indianapolis  Union  Ry.  Co.  v.  Houlihan. 

{Supreme  Court  of  Indiana,  June  6, 1901.) 
[60  N.  E.  Rep.  943.] 

Appeal — Pleading. — Where  a  transcript  of  the  record  contains  a  copy 
of  the  original  complaint,  which  is  found  to  be,  word  for  word,  the  same 
as  the  amended  complaint,  but  the  clerk  certifies  that  the  paper  copied 
into  the  record  as  the  amended  complaint  is  the  amended  complaint,  the 
court  will  so  presume ;  it  being-  his  duty  to  include  the  amended  com- 
plaint and  to  omit  the  original. 

Employers'  Liability  Act— Construction. — Employers'  Liability  Act,  § 
1  (Acts  1893,  p.  294  ;  Burns'  Rev.  St.  1894,  §§  7083-7087  ;  Horner's  Rev. 
St.  1897,  §§  5206s-5206v)  provides  that  every  railroad  corporation  shall 
be  liable  for  injuries  to  its  employees,  not  guilty  of  contributory  negli- 
gence, in  the  following  cases  :  Fourth,  when  the  injury  is  caused  by 
the  neglig-ence  of  a  locomotive  engineer  or  trainman,  or  when  caused 
by  the  negligence  of  a  fellow  servant  in  the  same  common  service  when 
the  person  so  injured  was  conforming  to  the  order  of  some  superior  at 
the  time.  Hela,  that  the  clause  requiring  that  the  person  injured  be 
conforming  to  the  order  of  some  superior  at  the  time  limits  only  the 
liability  expressed  in  the  second  part  of  the  fourth  subdivision,  and 
that  railroad  companies  are  answerable  to  their  employees  for  the  neg- 
ligence of  locomotive  engineers  and  trainmen,  the  same  as  to  strangers. 

Same— Constitutionality.*— Employers'  Liability  Act,  §  1  (Acts  1893, 
p.  294 ;  Burns'  Rev.  St.  1894,  §§  7083-7087  ;  Horner's  Rev.  St.  1897,  §S 
5206s-5206v),  making  railroad  corporations  liable  for  injuries  to  their  em- 
ployees, the  same  as  to  strangers,  when  the  injury  is  caused  by  the  neg- 
ligence of  locomotive  engineers  or  trainmen,  etc.,  whether  the  employee 
was  acting  in  obedience  to  some  superior  at  the  time,  or  on  his  own 
initiative,  is  not  in  conflict  with  the  equality  clauses  of  the  federal  and 
state  constitutions,  as  an  unreasonable  discrimination  against  railroad 
companies,  subjecting  them  to  liability  to  a  class  of  employees  with 
respect  to  which  other  employers  are  not  made  liable. 

Injury  to  Employee — Negligence — Pleading. — A  telegraph  operator 
stationed  by  defendant  railroad  company  at  a  track  junction  was 
required  to  go  from  his  office,  which  was  located  about  three  feet  from 
defendant's  west  track,  over  the  west  track,  to  receive  reports  from  trains 
going  north  onits  east  track ;  such  trains  being  in  motion  at  the  time.  His 
complaint  charged  that  in  attempting  to  do  so  he  was  struck  by  a  south- 
bound train  on  the  west  track  moving  20  miles  per  hour,  which  gave  no 
warning  of  its  approach ;  that  he  was  unable  to  see  its  approach,  on  ac- 
count of  high  weeds  ;  and  that  the  engineer  of  the  train  knew  of  his  duty 
to  cross  the  track  at  the  time.  Held  that,  though  the  latter's  statutory 
duty  to  whistle  and  ring1  his  bell  on  approaching  a  crossing  and  to  stop 
his  engine  might  not  apply,  the  complaint  charged  actionable  negli- 
gence, since  it  was  his  duty  to  exercise  ordinary  diligence  for  the  opera- 
tor's safety. 

*See  notes  at  end  of  case. 
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Same — Same — Same. — A  complaint  for  injuries  received  in  a  railroad 
accident,  charging  that  they  were  inflicted  "by  reason  of  all  of  appel- 
lant's negligence,"  includes  an  allegation  of  the  negligence  of  the 
engineer. 

Trial— Answers  to  Interrogatories. — A  telegraph  operator  stationed 
at  a  railroad  junction  was  required  to  set  the  targets  at  the  crossing, 
and  to  receive  reports  from  north-bound  trains  on  the  east  track.  In 
attempting  to  do  so,  he  was  struck  by  a  south-bound  train  on  the  west 
track,  and  recovered  a  verdict  against  the  company.  Heldy  that  the 
jury's  answer  to  an  interrogatory  that  the  target  pole  was  6  feet  2  inches 
west  of  the  west  track,  and  that  a  person  standing  on  the  east  side  of 
the  pole  could  see  an  engine  coming  south  on  the  west  track  when  it 
got  within  20  feet,  did  not  overbear  the  general  verdict  that  the  operator 
was  free  from  fault,  as  the  jury  did  not  And  that  he  occupied  the  posi- 
tion named. 

Same — Release— Parol  Evidence.— A  release  for  personal  injuries, 
reciting  that  it  was  made  "in  consideration  of  appellant's  agreement 
to  pay  said  fees  and  charges  [to  the  physicians  and  hospital],  and  the 
amount  herein  mentioned  as  a  cash  payment,"  expresses  a  contractual 
consideration,  and  not  a  mere  recital  of  a  precedent  or  contemporaneous 
fact,  and  cannot  be  contradicted  by  parol  evidence  that  no  consideration 
was  received. 

Appeal  from  circuit  court,  Boone  county ;  B.  S.  Higgins, 
Judge. 

Action  by  John  J.  Houlihan  against  the  Indianapolis  Union 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed. 

Baker  &  Daniels,  S.  M.  Ralston,  and  C.  M.  Zion,  for  ap- 
pellant. 
Terhune,  Shelby  &  Beckett,  for  appellee. 

BAKER,  J.  Judgment  for  appellee  for  $15,000  on  account 
of  personal  injuries.  Appellant  assigns  that  the  court  erred 
in  overruling  (1)  its  demurrer  to  the  amended  complaint,  (2) 
its  motion  for  judgment  on  the  jury's  answers  to  interroga- 
tories notwithstanding  the  general  verdict,  and  (3)  its  motion 
for  a  new  trial. 

1.  The  amended  complaint  alleges  that  appellant  operates  a 
railway  in  and  about  Indianapolis  known  as  the  "Belt  Line"; 
that  outside  of  the  city,  near  the  stock  yards,  the  Belt  Line 
crosses  the  Vandalia  Railroad  at  right  angles;  that  the  Belt 
Line  runs  north  and  south,  and  the  stock  yards  are  south  of 
the  crossing;  that  each  line  has  two  tracks  at  the  crossing, 
which  are  parallel  and  about  6  feet  apart ;  that  on  August  8, 
1895,  appellee  was  employed  by  appellant  as  a  telegraph  oper- 
ator at  the  crossing,  and  it  was  his  duty  to  keep  an  account 
and  take  a  report  of  all  the  cars  of  other  railways  that  passed 
in  and  out  at  the  crossing  over  appellant's  line,  and  report  the 
same  to  appellant,  and  set  the  targets  at  the  crossing,  and  ap- 
pellee had  no  other  duties ;  that  trains  coming  south  into  the 
stock  yards  ran  on  the  west  track  of  the  appellant's  line,  and 
trains  passing  north  out  of  the  stock  yards  ran  on  the  east 
track;  that  it  was  appellee's  duty  to  go  from  the  telegraph 
office,  which  was  located  in  the  northwest  angle  of  the  cross- 
ing, and  about  3  feet  from  the  west  track,  over  the  west  track. 
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to  receive  reports  from  the  outgoing  trains  on  the  east  track; 
that  some  one  in  charge  of  the  outgoing  train  would  hand  the 
appellee  a  report  of  such  train  while  it  was  in  motion,  passing 
north  over  the  crossing;  that  there  was  no  other  way  by  which 
appellee  could  receive  such  reports,  and  this  fact  was  well 
known  to  appellant  and  its  engineer  in  charge  of  the  locomotive 
engine  hereinafter  mentioned;  that  on  August  8,  1895,  appellee 
was  in  the  discharge  of  his  duties  at  the  crossing;  that,  with- 
out any  neglierence  on  his  part,  he  stepped  out  of  the  telegraph 
office,  and  was  in  the  act  of  stepping  onto  and  across  the  west 
track  in  order  to  receive  a  report  from  an  outbound  train 
which  was  then  passing  north  on  the  east  track,  as  was  his 
duty  to  do ;  that  appellee  did  not  know  of  the  approach  of  an 
engine  on  the  west  track ;  that  he  could  not  see  the  engine  as 
it  apDroached  the  crossing,  by  reason  of  posts  and  high  weeds 
between  the  telegraph  office  and  the  west  track,  which  appel- 
lant had  negligently  permitted  to  be  and  grow  upon  its  right 
of  way,  completely  obstructing  appellee's  view  of  the  north; 
that  he  could  not  hear  the  engine  approaching  the  crossing, 
by  reason  of  the  noise  of  the  outbound  train ;  that  appellee 
was  in  the  act  of  stepping  on  the  west  edge  of  the  west  track, 
without  any  negligence  on  his  part,  when  an  engine  owned  by 
appellant,  and  in  charge  of  appellant's  engineer,  was  negli- 
gently run  by  the  engineer  against  appellee  without  fault  on  his 
part,  inflicting  permanent  injuries;  that  the  engineer  negli- 
gently failed  to  stop  the  engine  while  approaching  the  cross- 
ing from  the  north,  and  negligently  failed  to  give  any  signal 
of  the  engine's  approach,  although  he  knew  that  there  was  an 
outbound  train  running  north  on  the  east  track  over  the  cross- 
ing, and  that  appellee  would  be  compelled  to  cross  the  west 
track  in  discharge  of  his  duty  to  get  the  report,  but  negligently 
ran  the  engine  at  the  high  and  dangerous  speed  of  20  miles  an 
hour  towards  and  over  the  crossing,  neglieently  striking:  ap- 
pellee as  aforesaid  and  inflicting  the  injuries  as  aforesaid,  all 
without  fault  or  negligence  of  appellee,  but  by  reason  of  all  of 
appellant's  negligence  as  herein  alleged,  from  which  injuries, 
etc.     Wherefore,  etc. 

Appellee  insists  that  the  ruling  on  the  demurrer  to  this 
amended  complaint  cannot  be  considered,  because  the  tran- 
script contains  a  copy  of  the  original  complaint,  which  is  found 
to  be,  word  for  word,  the  same  as  the  amended  complaint. 
The  argument  from  this  state  of  the  record  is  that  the  clerk 
has  erroneously  copied  the  original  complaint  into  the 
transcript  where  the  amended  complaint  should  have  been 
inserted.  But  the  clerk  certifies  that  the  paper  copied  into 
the  record  as  the  amended  complaint  is  the  amended  com- 
plaint. The  presumption  is  that  the  clerk  has  properly  per- 
formed his  official  duty.  It  was  his  duty  to  embody  the 
amended  complaint  in  the  transcript,  and  to  omit  the  original 
complaint.  Section  650,  Rev.  St.  1881  (section  650,  Horner's 
Rev.  St.  1897;  section  662,   Burns'   Rev.   St.    1894).     Matter 
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that  should  have  been  omitted  will  not  be  held  to  discredit 
the  clerk's  certificate  of  the  correctness  of  the  matter  which 
it  was  his  duty  to  include.  The  case  of  Ellis  v.  City  of 
Indianapolis,  148  Ind.  70,  47  N.  E.  218,  is  not  in  point. 

Appellant  contends  that  the  amended  complaint  is  bad  at 
common  law.  because  the  facts  show  that  appellee  assumed 
the  risks  arising  from  the  obstructions  to  his  view  and  from 
the  negligence  of  the  engineer,  who  was  a  fellow  servant. 
Since  appellee  does  not  attempt  to  controvert  this  contention, 
it  will  be  passed  without  consideration,  and  the  sufficiency  of 
the  complaint  will  be  determined  alone  from  the  employers' 
liability  act  (Acts  1893,  p.  294;  sections  7083-7087,  Burns' 
Rev.  St.  1894;  sections  5206S-5206V,  Horner's  Rev.  St.  1897). 
The  first  section  of  the  act  provides:  "That  every  railroad 
*  *  *  corporation  *  *  *  shall  be  liable  for  damages 
for  personal  injury  suffered  by  an  employee  while  in  its  serv- 
ice, the  employee  so  injured  being  in  the  exercise  of  due  care 
and  diligence,  in  the  following  cases:  *  *  *  Fourth. 
Where  such  injury  was  caused  by  the  negligence  of  any  person 
in  the  service  of  such  corporation  who  has  charge  of  any  signal, 
telegraph  office,  switch-yard,  shop,  round  house,  locomotive 
engine  or  train  upon  a  railway,  or  where  such  injury  was 
caused  by  the  negligence  of  any  person,  co-employee  or  fellow 
servant  engaged  in  the  same  common  service  in  any  of  the 
several  departments  of  the  service  of  any  such  corporation, 
the  said  person,  co-employee  or  fellow  servant  at  the  time 
acting  in  the  place  and  performing  the  duty  of  the  corporation 
in  that  behalf,  and  the  person  so  injured  obeying  or  conforming 
to  the  order  of  some  superior  at  the  time  of  such  injury  hav- 
ing authority  to  direct."  The  amended  complaint  does  not 
aver  that  appellee  was  "obeying  or  conforming  to  the  order  of 
some  superior  at  the  time  of  such  injury  having  authority  to 
direct, ' '  and  appellant  claims  that  this  omission  leaves  the 
pleading  fatally  deficient.  The  fourth  subdivision  of  the  first 
section  of  the  act  is  divisible  into  two  parts.  A  railroad  com- 
pany is  liable  for  damages  for  personal  injury  suffered  by  an 
employee  while  in  its  service  (that  is,  while  acting  within  the 
scope  of  his  employment),  the  employee  being  free  from  con- 
tributory negligence,  (1)  "where  such  injury  was  caused  by 
the  negligence  of  any  person  in  the  service  of  such  corpora- 
tion [that  is,  acting  within  the  scope  of  his  employment]  who 
has  charge  of  any  *  *  *  locomotive  engine  or  train  upon 
a  railway" ;  or  (2)  "where  such  injury  was  caused  by  the  neg- 
ligence of  any  person,  co-employee  or  fellow  servant  *  *  *, 
the  said  person,  co-employee  or  fellow  servant  at  the  time 
acting  in  the  place  and  performing  the  duty  of  the  corporation 
in  that  behalf,  and  the  person  so  injured  obeying  or  conform- 
ing to  the  order  of  some  superior  at  the  time  of  such  injury 
having  authority  to  direct."  From  the  words  used,  and  the 
structure  and  scope  of  the  act,  we  are  of  opinion  that  the 
concluding  clauses  of  the  fourth  subdivision  limit  and  qualify 
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only  the  liability  expressed  in  the  second  Dart  of  the  fourth 
subdivision,  and  that  railroad  companies  are  answerable  for 
the  negligence  of  their  servants  in  charge  of  signals,  telegraph 
offices,  switch  yards,  shops,  roundhouses,  locomotive  engines, 
and  trains  upon  their  railways,  to  their  employees  the  same 
as  to  strangers.  This  was  the  effect  given  to  the  fourth  sub- 
division in  the  case  of  Railroad  Co.  v.  Little.  149  Ind.  167, 
48  N.  E.  862,  and  in  Railroad  Co.  v.  Peterson  (last  term)  59 
N.  E.  1044.  In  Railroad  Co.  v.  Montgomery,  152  Ind.  1,  49 
N.  E.  582,  the  complaint  alleged  that  the  plaintiff  was  a 
freight  brakeman  in  the  defendant's  service,  and  that  he  was 
injured  through  the  negligence  of  the  defendant's  engineer. 
The  sufficiency  of  the  complaint  to  exempt  the  plaintiff  from 
the  operation  of  the  common-law  rule  as  to  fellow  servants, 
and  to  state  a  cause  of  action  under  the  fourth  subdivision  of 
the  employers'  liability  act,  was  challenged  on  the  ground  that 
there  was  no  allegation  that  the  engineer  was  performing  the 
duty  of  the  corporation  in  that  behalf,  and  that  the  plaintiff 
was  obeying  or  conforming  to  the  order  of  some  superior  hav- 
ing authority  to  direct.  The  opinion  was  written  by  a 
member  of  the  court  who  did  not  agree  with  the  majority  in 
their  construction  of  the  fourth  subdivision,  and  there  may 
be  difficulty  at  some  points  in  distinguishing  between  what  he 
said  for  himself  and  what  for  the  court ;  but  we  are  of  opinion 
that  the  decision  of  the  court  on  this  point  was  wholly  ex- 
pressed in  the  words  "the  holding  of  the  court  is  that  in  order 
to  make  the  complaint  good  under  the  first  part  of  the  sub- 
division quoted  [the  fourth  subdivision],  as  to  the  point  in  ques- 
tion, it  is  only  required  that  it  state  that  the  engineer,  while 
in  the  service  of  the  appellant,  in  charge  of  a  locomotive 
engine,  negligently  injured  the  appellee,  both  being  at  the 
time  in  the  line  of  duty  as  employees  of  appellant,"  and  that 
that  holding  is  not  departed  from  in  the  present  case. 

Appellant  contends,  however,  that  the  construction  which 
limits  the  operation  of  the  qualifying  clauses  in  the  second 
part  of  the  fourth  subdivision  to  the  liability  expressed  in  that 
part  of  the  subdivision,  and  which  holds  railroad  companies 
liable  to  their  employees,  the  same  as  to  strangers,  for  the 
negligence  of  their  servants  in  charge  of  signals,  and  so  forth, 
brings  the  first  part  of  the  fourth  subdivision  into  conflict  with 
the  equality  clauses  of  the  federal  and  state  constitutions. 
The  argument,  briefly,  is  this :  At  common  law  every  employer 
is  protected  by  the  doctrine  that  every  employee  assumes,  as 
an  incident  of  his  employment,  the  risk  arising  from  the  neg- 
ligence of  his  fellow  servants.  There  is  no  justification  of  the 
withdrawal  of  railroad  companies  from  the  general  class  of 
employers,  except  the  exercise  of  the  police  power  for  the 
protection  of  employees.  The  only  reasonable  basis  for  a 
classification  in  the  exercise  of  the  police  power  is  the  protec- 
tion of  employees  who  are  subject  to  unusual  dangers.  A 
classification  that  selects  for  protection  only  those  employees 
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who  are  subject  to  unusual  dangers  by  reason  of  acting:  in 
obedience  to  the  orders  of  some  superior  having  authority  to 
direct  is  constitutional;  but  a  classification  that  selects  for 
protection  all  employees,  without  regard  to  the  dangers 
naturally  incident  to  their  work,  and  whether  they  act  on  their 
own  initiative,  or  in  obedience  to  the  order  of  some  superior 
who  had  authority  to  direct  (as  the  attorney  of  the  railroad 
company  and  its  downtown  ticket  seller,  for  example),  is  a 
classification  in  name  only,  is  arbitrary,  has  no  relation  to  the 
object  to  be  accomplished,  discriminates  against  railroad 
companies  by  subjecting  them  to  liability  for  injuries  to  a 
class  of  employees  with  respect  to  whom  employers  in  other 
businesses  are  not  made  liable  by  the  act,  and  is  therefore  un- 
constitutional. Our  answer  is:  It  is  competent  for  the  legis- 
lature, in  the  exercise  of  the  police  power,  to  take  steps  for 
the  protection  of  the  lives  and  limbs  of  all  persons  who  may 
be  exposed  to  dangerous  agencies  in  the  hands  of  others.  The 
powerful  forces  in  railroading  that  are  under  the  direction  and 
control  of  those  in  charge  of  "any  signal,  telegraph  office, 
switch-yard,  shop,  round-house,  locomotive  engine  or  train 
upon  a  railway' '  were  proper  to  be  selected  as  sources  of  unusual 
danger  which  should  be  guarded  against.  The  object  to  be 
accomplished  was  to  incite  railroad  companies  to  use  the 
utmost  diligence  in  the  selection  and  supervision  of  their  serv- 
ants who  are  put  in  charge  of  these  dangerous  agencies,  so 
that  fewer  lives  and  limbs  of  those  who  are  entitled  to  claim 
the  protection  of  our  laws  would  be  sacrificed.  The  legisla- 
ture evidently  considered  that  strangers  and  employees  (the 
attorney  and  the  ticket  seller,  for  example)  who  were  not 
fellow  servants  of  those  in  charge  of  the  agencies  named 
were  sufficiently  protected  by  the  railroad  companies'  existing 
liability  to  them  for  the  negligent  operation  of  those  dan- 
gerous agencies.  The  legislature  evidently  determined  to 
protect  all  persons  who  were  not  already  protected  from  the 
negligent  use  of  particular  instruments.  The  classification  is 
made  on  the  basis  of  the  peculiar  hazards  in  railroading, 
relates  directly  to  the  object  to  be  accomplished,  and  applies 
equally  to  all  employers  within  the  class.  To  separate  rail- 
roading from  other  businesses  was  not  an  unconstitutional 
discrimination,  because  the  dangers  (the  basis  of  the  classifi- 
cation) do  not  arise  from  the  same  sources;  but  the  claim  that 
a  classification  not  made  on  the  basis  of  the  dangerous  agen- 
cies employed  in  the  business,  but  founded  on  the  question 
whether  the  employee  who  was  injured  without  his  fault  by 
a  fellow  servant's  negligent  use  of  a  dangerous  agency  was 
acting  at  the  time  on  his  own  initiative  in  the  line  of  his  duty, 
or  under  the  orders  of  a  superior,  is  the  only  constitutional 
classification,  is  unwarranted.  A  train  is  wrecked  through  the 
negligence  of  the  engineer.  Two  brakemen  are  injured  with- 
out fault  on  their  part:  one  acting  at  the  time  in  obedience 
to  the  conductor's  orders;    the    other  acting    on  his  own 
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initiative,  within  the  line  of  his  duty.  There  should  be  and 
there  is  no  constitutional  limitation  upon  the  legislature's 
exercise  of  the  police  power  by  which  a  law  may  not  be 
enacted  to  protect  both  brakemen  equally  from  the  negligence 
of  the  engineer.  We  hold,  therefore,  that  the  act  is  not 
obnoxious  to  the  objections  urged  by  appellant.  Under  the 
emplovers'  liability  acts  in  other  states, — Alabama.  Colorado, 
Iowa,  Kansas,  Massachusetts, — the  argument  of  appellant  in 
reference  to  the  interpretation  of  the  fourth  subdivision  of 
section  I  of  our  statute  could  not  have  been  advanced ;  for  the 
corresponding  subdivision  of  their  statutes  is  limited  to  creat- 
ing a  liability  for  the  negligence  of  those  in  charge  of  signals, 
engines,  etc.,  in  favor  of  all  co-employees.  And  such  legisla- 
tion has  been  upheld  by  the  state  and  federal  courts.  Reno, 
Employ.  Liab.  Acts,  §§  84,  85;  Railroad  Co.  v.  Mackey,  127 
U.  S.  205,  8  Sup.  Ct.  1 161,  32  L.  Ed.  107. 

It  is  asserted  by  appellant  that  the  amended  complaint  does 
not  charge  actionable  negligence.  The  situation  was  this: 
Appellee  could  not  hear  the  engine  approaching  from  the 
north,  on  account  of  the  noise  of  the  freight  train  passing  over 
the  crossing  from  the  south.  His  view  to  the  north  was 
obstructed  so  that  he  could  not  see  the  approaching  engine 
until  he  came  to  the  west  rail  of  the  west  track.  It  was  his 
duty  to  cross  the  west  track  to  get  the  report  from  the  con- 
ductor of  the  train  on  the  east  track.  That  train  was  then 
passing  the  crossing,  and  the  time  had  arrived  when  it  was 
necessary  for  appellee  to  cross  the  west  track  to  get  the  report. 
The  engineer  on  the  west  track  knew  that  it  was  appellee's 
duty  to  get  the  report.  The  obstructions  between  appellee 
and  the  approaching  engine,  and  also  the  train  on  the  east 
track,  and  its  position  with  reference  to  the  crossing,  were 
within  the  view  of  the  engineer.  He  gave  no  signal  by  bell 
or  whistle  of  his  approach,  did  not  stop  or  check  the  speed  of 
his  engine,  but  ran  it  at  20  miles  an  hour  (about  30  feet  a 
second)  upon  appellee  as  he  was  irf  the  act  of  stepping  on  the 
west  edge  of  the  west  track.  Conceding  that  the  engineer's 
statutory  duties  to  sound  the  whistle  and  ring  the  bell  on 
approaching  a  highway  crossing,  and  to  stop  his  engine  before 
crossing  an  intersecting  railroad,  do  not  apply  in  this  case,  it 
does  not  follow  that  the  engineer  owed  no  duty  to  appellee. 
It  was  his  duty  to  exercise  that  diligence  for  appellee's 
safety  which  a  man  of  ordinary  prudence  would  have  exercised 
under  like  circumstances.  Ordinary  prudence,  not  to  say 
common  humanity,  should  have  restrained  the  engineer  from 
hurling  a  missile  of  many  tons  weight  at  a  speed  of  30  feet  a 
second  at  a  point  where  he  knew  his  fellow  man  was  about  to 
step  in  discharge  of  his  duty,  without  any  warning  (which  the 
engineer  might  have  given)  until  it  was  too  late  to  escape  the 
danger.  Appellant  suggests  that  the  amended  complaint  does 
not  show  that  the  negligence  charged  was  the  proximate  cause 
of  appellee's  injury.     The  averment  is  that  the  injuries  were 
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inflicted  "all  without  fault  or  negligence  of  appellee,  but  by 
reason  of  all  of  appellant's  negligence  as  herein  alleged." 
Counsel  draw  a  distinction  between  "appellant's  neeligence" 
and  the  "engineer's  negligence."  The  complaint,  they 
say,  charges  negligence  of  appellant  in  permitting  obstruc- 
tions to  view,  but  that  could  not  be  the  proximate  cause, 
because  the  risk  from  that  source  was  apparent  to  appel- 
lee, and  assumed  by  him.  The  engineer's  negligence,  if 
any,  they  say,  is  not  alleged  to  be  the  proximate  cause.  But 
a  corporation  can  only  act  through  agents.  Under  the  em- 
ployers' liability  act,  a  corporation  is  made  answerable  for 
the  negligence  of  an  engineer  the  same  as  for  that  of  a  road 
master.  The  engineer's  negligence  is  therefore  included  in 
the  averment  that  the  iniury  was  due  to  "all  of  appellant's 
negligence  as  herein  alleged."  Appellant  has  shown  no  error 
in  the  ruling  on  the  demurrer. 

2.  Under  the  assignment  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  on  the  jury's  answers  to 
interrogatories,  the  first  question  raised  is  as  to  the  necessity 
for  appellant's  acting  at  the  time  of  his  injury  in  conformity 
to  the  orders  of  some  superior  who  was  present  and  directing 
his  movements.  The  answers  to  interrogatories  disclose  that 
appellee  was  acting  upon  his  own  initiative.  It  was  not  nec- 
essary for  appellee  to  prove  that  any  superior  was  present  and 
ordering  his  action.  The  jury  answered  that  the  target  pole 
was  6  feet  2  inches  west  of  the  west  rail  of  the  west  track,  and 
that  a  person  standing  against  the  east  side  of  the  target  pole 
could  see  an  engine  coming  from  the  north  on  the  west  track 
when  it  got  within  about  20  feet.  Appellant  contends  that 
these  answers  overbear  the  general  verdict  that  the  aopellee 
was  free  from  fault.  The  jury  do  not  find  that  appellee 
occupied  the  position  named  when  the  engine  was  20  feet  or 
less  awav.  If  he  was  at  that  point,  and  the  engine  was  more 
than  20  feet  distant,  he  could  have  seen  it.  Standing  at  the 
east  side  of  the  target  pole,*  his  body  may  have  taken  up  a  foot 
or  more  of  the  6-foot  space  between  the  pole  and  the  track. 
The  pilot  beam  of  the  engine  may  have  projected  18  inches  or 
2  feet  over  the  rail.  There  may  have  been  less  than  3  feet 
between  appellee  and  the  line  of  danger.  He  may  have 
listened  attentively,  and  heard  nothing  of  the  approaching 
engine,  on  account  of  the  noise  made  by  the  freight  train. 
He  may  have  looked  attentively,  and  found  no  engine  in  sight 
on  the  west  track.  He  may  have  taken  one  step,  and  been 
unable  to  check  himself  and  retreat  in  the  two-thirds  of  a 
second  which  the  engine  took  to  cover  20  feet.  There  is  noth- 
ing in  the  answers  to  the  interrogatories  to  negative  these  con- 
jectures, which  mav  have  been  the  evidence.  On  the  other 
hand,  the  jury  were  asked,  "Could  the  plaintiff,  just  before  he 
was  injured,  as  he  approached  the  track  where  he  was  injured, 
have  seen  the  engine  which  injured  him  in  time  to  have 
avoided  it,  if  he  had  looked  vigilantly  to  the  north?"     And 
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they  answered,  "No."     Appellant's  motion  for  judgment  was 
properly  overruled. 

3.  Among  the  grounds  for  a  new  trial,  it  is  claimed  that  the 
court  erred  in  permitting  appellee  to  contradict  the  terms  of 
a  written  contract  by  parol  evidence.  Appellee  claims  that 
the  evidence  is  not  in  the  record.  The  case  was  tried  in 
1898,  and  the  sufficiency  of  the  bill  is  therefore  to  be  deter- 
mined by  the  act  of  1897.  The  same  objections  are  made  to 
the  bill  that  were  considered  and  held  unavailing  in  Diezi  v. 
G.  H.  Hammond  Co.  (last  term)  60  N.  E.  353.  Appellant 
pleaded  a  release,  and  appellee  replied  that  he  executed  the 
release  without  consideration.  Appellant  proved  the  execu- 
tion of  the  following  instrument : 

"The  Indianapolis  Union  Railway  Company  to  John  J. 
Houlihan,  Dr. :  To  amount  in  compromise  of  claim  for 
injuries  received  by  him  on  August  8,  1895,  at  the  Vandalia 
crossing  of  the  Belt  Railroad  by  his  being  struck  by  an  engine 
of  said  company  on  said  Belt  Railroad  while  he  was  attempt- 
ing to  cross  the  track  in  the  discharge  of  his  duties  as  a 
telegraph  operator  in  the  employ  of  said  company;  said 
amount  being  in  addition  to  all  fees  and  charges  payable  to 
physicians  and  St.  Vincent's  Hospital  for  services  and  care 
rendered  to  said  Houlihan  on  account  of  such  injuries,  which 
amount  of  fees  and  charges  said  company,  as  a  part  of  said 
compromise,  agrees  to  pay;  and  in  consideration  of  the  said 
agreement  to  pay  said  fees  and  charges,  and  the  amount 
herein  mentioned  as  a  cash  payment  to  him,  the  said 
Houlihan,  by  his  signature  to  the  receipt  below,  does  release 
and  discharge  the  said  company  from  any  and  all  claims, 
demands,  actions,  and  rights  of  action  that  he  now  has  or  may 
hereafter  have  by  reason  of  said  injuries  and  accident. 
$25.00.     Approved.     Baker  &  Daniel,  Att'ys.     Sept.  25,  1895. 

"  Received  of  the  Indianapolis  Union  Railway  Company 
twentv-five  dollars  as  payment  in  full  of  the  above  account,  in 
consideration  of  which  I  release  and  discharge  said  company 
as  above  specified.     John  J.  Houlihan. 

41  Approved.  A.  A.  Zion,  Superintendent.  James  M. 
McCrea,  President." 

After  this  contract  had  been  proven  and  introduced  in  evi- 
'  dence,  it  was  purely  a  matter  of  law  for  the  court  to  determine 
whether  the  consideration  from  appellant  to  appellee  was 
contractual  or  not.  If  the  instrument  stated  a  contractual 
consideration,  parol  evidence  was  not  admissible  to  vary  or 
contradict  the  consideration  expressed;  but,  if  the  considera- 
tion was  expressed  merely  as  a  recital  of  a  precedent  or  con- 
temporaneous fact,  parol  evidence  was  receivable  to  prove 
that  the  recited  fact  was  untrue,  and  that  the  recited  consid- 
eration was  not  paid  at  all,  or  was  paid  on  a  different  account. 
The  court  held  that  the  consideration  from  appellant  to 
appellee  was  not  contractual,  and  permitted  appellee  to  testify 
that  there  was  no  consideration   for   his   execution   of  the 
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release,  and  that  the  $25  paid  him  at  the  time  was  a  gratuity. 
This  was  error.  Pickett  v.  Green,  120  Ind.  584,  22  N.  E. 
737;  Conant  v.  State  Bank,  121  Ind.  323,  22  N.  E.  250; 
Reisterer  v.  Carpenter,  124  Ind.  30,  24  N.  E.  371;  Stewart  v. 
Railroad  Co..  141  Ind.  55,  40  N.  E.  67;  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  32  N.  E.  802.  In  Pickett  v.  Green 
a  written  contract  was  executed,  by  the  terms  of  which  Pickett, 
in  consideration  of  the  after-expressed  covenants  of  Green, 
sold  his  office  furniture  and  the  Rood  will  of  his  medical  prac- 
tice to  Green ;  and  Green,  in  consideration  of  the  sale  and 
Pickett's  covenants,  agreed  to  pay  Pickett  $100.  Pickett  set 
up  in  practice  in  violation  of  the  contract,  and,  in  answer  to 
Green's  complaint  for  injunction,  pleaded  that  the  real  con- 
sideration for  his  covenants  was  Green's  undertaking  to  pur- 
chase certain  real  estate  at  $1,400,  and  that  Green  had 
repudiated  his  agreement.  The  ruling  of  the  court  in  sus- 
taining the  demurrer  to  this  answer  was  affirmed.  The  fol- 
lowing extract  from  Conant  v.  Bank  indicates  the  scope  of 
that  decision:  "In  this  instance  the  appellants  cannot  add  to 
the  written  contract  a  stipulation  that  the  sellers  of  the  mill 
machinery  agreed  to  furnish  and  place  in  operation  machinery 
that  would  manufacture  three  designated  grades  of  flour,  and 
with  a  capacity  for  one  hundred  barrels  daily ;  for  the  specific 
and  unambiguous  provision  of  the  contract  is  that  the  sellers 
agreed  to  furnish  and  put  in  operation  '  machinery  for  a  one 
hundred  barrel  mill, '  and  the  machinery  which  they  agreed 
to  furnish  is  particularly  described  and  designated.  The  pro- 
visions of  the  contract  are  specific,  and  these  specific  pro- 
visions cannot  be  supplanted  by  oral  statements.  To  permit 
parties  to  substitute  oral  statements  for  written  stipulations 
would  render  written  instruments  valueless,  and  leave  to  the 
uncertainty  of  human  memory  the  terms  of  contracts. ' '  In 
Reisterer  v.  Carpenter  certain  personal  property  was  sold  by 
written  contract,  in  which  the  purchaser  agreed  to  pay  there- 
for by  taking  up  and  canceling  certain  specified  debts  of  the 
seller.  In  the  absence  of  any  charge  of  fraud  or  mutual  mis- 
take, the  seller  was  not  permitted  to  show  that  the  considera- 
tion for  the  sale  was  other  than  that  expressed  in  the  written 
instrument.  On  the  other  hand,  the  cases  of  Stewart  v.  Rail- 
road Co.  and  Pennsylvania  Co.  v.  Dolan  are  illustrative  of  the 
class  in  which  the  consideration  is  not  contractual  but  is  ex- 
pressed merely  as  a  recital  of  a  fact.  In  both  of  these  cases 
the  form  of  the  contract  was  this:  "Know  all  men  by  these 
presents,  that  I,  for  and  in  consideration  of  the  sum  of  [a 
stated  number  of]  dollars  to  me  paid  by  the  railroad  company, 
the  receipt  whereof  is  hereby  acknowledged,  do  release  and 
discharge  the  railroad  company  from,"  etc.  In  such  a  con- 
tract it  is  manifest  that  the  railroad  company  does  not  agree 
to  pay  the  sum  of  money  named,  or  to  do  anything  else  for 
the  benefit  of  the  other  party.  The  only  contractual  cov- 
enants are  those  of  the  employee,  and  they  are  made,  not  in 
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consideration  of  the  company's  covenants  to  pay  or  to  do 
something  for  the  employee,  but  in  consideration  of  a  sum  of 
money  recited  as  having  been  paid.  In  this  case  appellee's 
covenants  of  release  were  made  "in  consideration  of  appellant's 
agreement  to  pay  said  fees  and  charges  [to  the  physicians  and 
hospital],  and  the  amount  herein  mentioned  as  a  cash  pay- 
ment to  him."  The  consideration  on  each  side  was  the 
mutual  covenants  of  the  other.  In  the  absence  of  any  issue  of 
fraud  or  mutual  mistake,  appellee  should  not  have  been  per- 
mitted to  deny  that  the  consideration  for  his  release  was  cor- 
rectly stated  in  the  contract. 

Other  questions  as  to  evidence  and  instructions  are  pre- 
sented, but,  as  they  will  not  necessarily  arise  on  another  trial, 
they  are  not  considered.  Judgment  reversed,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial. 

NOTBS. 

CONSTITUTIONALITY  OF  EMPLOYERS'  LIABILITY  ACTS. 

Georgia. — Under  the  statutes  of  this  state  a  railroad  company  is  liable 
for  injuries  to  the  person  of  an  employee  by  the  negligence  or  miscon- 
duct of  other  employees  of  the  company,  without  negligence  on  his 
part,  whether  such  injuries  are  connected  with  the  running  of  trains  or 
not.  Thompson  v.  Railroad,  etc.,  Co.,  54  Ga.  509  ;  Railroad  Co.  v.  Ivey, 
73  Ga.  499,  28  Am.  A  Eng.  R.  Cas.  392 ;  Railroad,  etc.,  Co.  v.  Brown,  86 
Ga.  320, 48  Am.  A  Eng.  R.  Cas.  368.  That  a  rule  of  liability  not  applied 
to  other  classes  of  employers  is  thus  imposed  upon  railroad  companies 
does  not  render  these  statutes  obnoxious  to  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  as  denying  to  such  companies 
the  equal  protection  of  the  laws.  Railway  Co.  v.  Mackey,  127  U.  S.  205, 
33  Am.  A  Eng.  R.  Cas.  391,  affirming  33  Kan.  298,  22  Am.  A  Eng.  R. 
Cas.  306 ;  Buckle w  v.  Railroad  Co.,  64  Iowa  603 ;  Herrick  v.  Railroad 
Co.,  31  Minn.  11, 11  Am.  &  Eng.  R.  Cas.  256;  Ditberner  v.  Railroad 
Co.,  47  Wis.  138;  Georgia  Railroad  A  Banking  Co.  v.  Miller,  59  Am.  A 
Eng.  R.  Cas.  362,  90  Ga.  571. 

The  statute  of  Georgia  regulating  the  liability  of  railroads  to  em- 
ployees injured  by  the  negligence  of  co-employees  are  not  special  laws, 
and  are  not  obnoxious  to  the  provision  in  the  constitution  that  "laws 
of  a  general  nature  shall  have  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law."  Nor  is  this  a  special  law  affect- 
ing private  rights,  which  is  unconstitutional  as  varying  the  general  law 
without  "the  full  consent  in  writing  of  all  persons  to  be  affected  thereby." 
Georgia  R.  v.  Ivey,  28  Am.  A  Eng.  R.  Cas.  392,  73  Ga.  499. 

Nor  is  the  statute  obnoxious  to  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  as  denying  to  railway  companies  the 
equal  protection  of  the  laws.  Georgia  R.  A  B.  Co.  v.  Miller,  59  Am.  & 
Eng.  R.  Cas.  362,  90  Ga.  571. 

Indiana. — Under  the  law  of  Indiana  a  brakeman  who  is  injured  while 
employed  as  such  on  a  railroad  train  through  the  negligence  of  the 
engineer  in  charge  of  the  locomotive  has  a  right  of  action  against  the 
company,  and  it  need  not  be  alleged  in  the  complaint  that  such  engineer 
was  acting  for  the  company  as  vice-principal  at  the  time  of  the  accident. 
And  such  law  (Rev.  St.  1894,  sections  7083-7087)  is  not  subject  to  the 
objection  that  it  is  repugnant  to  section  19  of  article  4  of  the  constitu- 
tion of  Indiana,  which  provides  that  "every  act  shall  embrace  but  one 
subject  and  matters  properly  connected  therewith  ;  which  subject  shall 
be  embraced  in  the  title." 

Nor  is  it  a  "local"  or  "special"  law  within  the  meaning  of  section  22 
of  article  4  of  such  constitution. 
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Nor  does  it  violate  section  23  of  article  1  of  such  constitution,  which 
provides,  in  substance,  that  no  law  shall  be  passed  conferring-  special 
privileges  upon  any  citizen  or  class  of  citizens  not  obtainable  by  all 
citizens  upon  the  same  terms,  railroad  corporations  being  persons  and 
citizens  within  its  meaning.  Nor  is  it  in  violation  of  the  equality  clause 
of  the  fourteenth  amendment  of  the  constitution  of  the  United  States. 
Pittsburg,  C,  C.  A  St.  L.  Ry.  Co.  v.  Montgomery  (Ind.),  9  Am.  A  Eng. 
R.  Cas.  792. 

Iowa— Code  of  Iowa  of  1873,  ch.  5,  §§  1288, 1307,  making  railroad  com- 
panies and  their  lessees,  or  persons  operating  the  same,  liable  to  em- 
ployees for  injuries  by  fellow  employees — held%  not  in  conflict  with  the 
fourteenth  amendment  to  the  United  States  constitution,  guaranteeing- 
equal  protection  of  the  law.  Chicago  A  N.  W.  R.  Co.  v.  McLaughlin,  119 
U.  S.  566, 7  Sup.  Ct.  Rep.  1366  ;  Pierce  v.  Central  Iowa  R.  Co.,  73  Iowa  140, 
34  N.  W.  Rep.  783 ;  Rayburn  v.  Central  Iowa  R.  Co.,  74  Iowa  637,  35  N. 
W.  Rep.  606,  38  N.  W.  Rep.  520;  Bucklew  v.  Central  Iowa  R.  Co.,  64 
Iowa  603. 

A  cause  of  action  which  accrued  in  the  state  of  Iowa,  under  a  statute 
of  that  state,  which  makes  every  corporation  operating  a  railroad  in 
that  state  liable  for  all  damages  sustained  by  its  employees  in  conse- 
quence of  the  negligence  of  other  employees  of  such  corporation,  when 
such  wrongs  are  in  any  manner  connected  with  the  use  or  operation  of 
any  railway  on  or  about  which  they  shall  be  employed,  may  be  main- 
tained and  enforced  in  this  state. 

The  statute  referred  to  is  not  against  the  public  policy  of  the  laws  of 
this  state,  although  differing  from  the  common-law  rule,  which  we 
retain.  Neither  does  the  fact  that  this  statute  only  applies  to  corpora- 
tions operating  railroads  under  it,  render  it  in  conflict  with  the  provi- 
sion of  the  fourteenth  amendment  to  the  federal  constitution,  that  "no 
state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.  Herrick  v.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn.  11, 
47  Am.  Rep.  771, 11  Am.  A  Eng.  R.  Cas.  256. 

Kansas. — The  Kansas  liability  act  does  not  deprive  a  railroad  com- 
pany of  its  property  without  due  process  of  law,  and  does  not  deny  to  it 
the  equal  protection  of  the  laws,  and  is  not  in  conflict  with  the  four- 
teenth amendment  to  the  constitution  of  the  United  States  in  either  of 
these  respects.  Missouri  Pac.  R.  Co.  v.  Mackey,  33  Am.  A  Eng.  R.  Cas. 
390,  127  U.  S.  205,  8  Sup.  Ct.  Rep.  1161,  22  Am.  A  Eng.  R.  Cas. 
306, 33  Kan.  298, 6  Pac.  Rep.  291.  Neither  is  said  statute  unconstitutional 
as  class  legislation.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Koehler,  31  Am.  A 
Eng.  R.  Cas.  312,  37  Kan.  463,  15  Pac.  Rep.  567. 

Nor  does  it  make  an  unconstitutional  discrimination  against  railroad 
companies.  Missouri  Pac.  R.  Co.  v.  Mackey,  22  Am.  A  Eng.  R.  Cas, 
306,  33  Kan.  298,  6  Pac.  Rep.  291. 

Nor  is  it  in  conflict  with  any  of  the  provisions  of  the  constitution  of 
Kansas.  Missouri  Pac.  Ry.  Co.  v.  Haley,  5  Am.  A  Eng.  R.  Cas.  594,  25 
Kan.  35. 

In  Missouri  Pac.  R.  Co.  v.  Mackey.  supra,  the  court  said :  "The  only 
question  for  our  examination,  as  the  law  of  1874  is  presented  to  us  in 
this  case,  is  whether  it  is  in  conflict  with  clauses  of  the  Fourteenth 
Amendment.  The  supposed  hardship  and  injustice  consist  in  imputing- 
liability  to  the  company,  where  no  personal  wrong  or  negligence  is 
chargeable  to  it  or  to  its  directors.  But  the  same  hardship  and  in- 
justice, if  there  be  any,  exist  when  the  company,  without  any  wrong 
or  negligence  on  its  part,  is  charged  for  injuries  to  passengers.  What- 
ever care  and  precaution  may  be  taken  in  conducting  its  business 
or  in  selecting  its  servants,  if  injury  happen  to  the  passengers  from 
the  negligence  or  incompetency  of  the  servants,  responsibility  therefor 
at  once  attaches  to  it.  The  utmost  care  on  its  part  will  not  relieve  it 
from  liability,  if  the  passenger  injured  be  himself  free  from  contribu- 
tory negligence.  The  law  of  1874  extends  this  doctrine,  and  Axes  a  like 
liability  upon  railroad  companies,  where  injuries  are  subsequently  suf- 
fered by  employees,  though  it  may  be  by  the  negligence  or  imcompe- 
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tency  of  a  fellow  servant  in  the  same  general  employment,  and  acting 
under  the  same  immediate  direction.  That  its  passage  was  within  the 
competency  of  the  legislature,  we  have  no  doubt. 

"The  objection  that  the  law  of  1874  deprives  the  railroad  companies 
of  the  equal  protection  of  the  laws,  is  even  less  tenable  than  the  one 
considered.  It  seems  to  rest  upon  the  theory  that  legislation  which  is 
special  in  its  character  is  necessarily  within  the  constitutional  inhibi* 
tion  ;  but  nothing  can  be  farther  from  the  fact.  The  greater  part  of  the 
legislation  is  special,  either  in  the  objects  sought  to  be  attained  by  it  or 
in  the  extent  of  its  application.  Laws  for  the  improvement  of  munic- 
ipalities, the  opening  and  widening  of  particular  streets,  the  introduc- 
tion of  water  and  gas,  and  other  arrangements  for  the  safety  and 
convenience  of  their  inhabitants,  and  laws  for  the  irrigation  and  drain- 
age of  particular  lands,  for  the  construction  of  levees  and  the  bridging 
of  navigable  rivers,  are  instances  of  this  kind.  Such  legislation  does 
not  infringe  upon  the  clause  of  the  Fourteenth  Amendment  requiring 
equal  protection  of  the  laws,  because  it  is  special  in  its  character  ;  if  in 
conflict  at  all  with  that  clause,  it  must  be  on  other  grounds.  And  when 
legislation  applies  to  particular  bodies  or  associations,  imposing  upon 
them  additional  liabilities,  it  is  not  open  to  the  objection  that  it  denies 
to  them  the  equal  protection  of  the  laws,  if  all  persons  brought  under 
its  influence  are  treated  alike  under  the  same  conditions.  A  law  giv- 
ing to  mechanics  a  lien  on  buildings  constructed  or  repaired  by  them, 
for  the  amount  of  their  work,  and  a  law  requiring  railroad  corporations 
to  erect  and  maintain  fences  along  their  roads,  separating  them  from 
land  of  adjoining  proprietors  so  as  to  keep  cattle  off  their  tracks,  are 
instances  of  this  kind.  Such  legislation  is  not  obnoxious  to  the  last 
clause  of  the  Fourteenth  Amendment,  if  all  persons  subject  to  it  are 
treated  alike  under  similar  circumstances  and  conditions  in  respect  both 
of  the  privileges  conferred  and  the  liabilities  imposed.  It  is  conceded 
that  corporations  are  persons  within  the  meaning  of  the  amendment. 
Santa  Clara  County  v.  Southern  Pacific  Railroad  Co.,  118  U.  S.  394,  24 
Am.  &  Eng.  R.  Cas.  523  ;  Pembina  Consolidated  Silver  Mining  &  Milling 
Co.  v.  Pennsylvania,  125  U.  S.  187.  But  the  hazardous  character  of  the 
business  of  operating  a  railway  would  seem  to  call  for  special  legislation 
with  respect  to  railroad  corporations,  having  for  its  object  the  protection 
of  their  employees  as  well  as  the  safety  of  the  public.  The  business  of 
other  corporations  is  not  subject  to  similar  dangers  to  their  employees, 
and  no  objections,  therefore,  can  be  made  to  the  legislation  on  the  ground 
of  its  making  an  unjust  discrimination.  It  meets  a  particular  necessity, 
and  all  railroad  corporations  are,  without  distinction,  made  subject  to 
the  same  liabilities.  As  said  by  the  court  below,  it  is  simply  a  question 
of  legislative  discretion  whether  the  same  liabilities  shall  be  applied  to 
carriers  by  canal  and  stage  coaches  and  to  persons  and  corporations  using 
steam  in  manufactories.  See  Missouri  Pacific  Railway  Co.  v.  Humes, 
115  U.  S.  512,  523,  22  Am.  &  Eng.  R.  Cas.  557 ;  Barbier  v.  Connolly, 
113  U.  S.  27 ;  Soon  Hing  v.  Crowley,  113  U.  S.  703." 

Wisconsin. St.  1875,  ch.  173,  which  makes  each  railroad  company 
in  the  state  liable  for  damages  sustained  by  any  agent  or  employee 
thereof  while  in  the  line  of  his  duty  as  such,  caused  by  the  negli- 
gence of  any  other  agent  or  employee  of  such  company  in  respect 
to  his  duty  as  such,  where  the  negligence  of  the  person  so  injured  does 
not  materially  contribute  to  the  result,  is  valid,  although  it  does  not 
impose  a  similar  liability  upon  other  corporations  or  persons.  Ditberner 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  47  Wis.  138,  2  N.  W.  Rep.  69. 

The  contention  that  such  statute  is  in  conflict  with  the  provisions  of 
the  fourteenth  amendment  to  the  constitution  of  the  United  States  is 
without  merit.    Ditberner  v.  Chicago,  M.  &  St.  P.  R.  Co.,  supra. 
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Southern  Pac.  Co.  v.  Tarin. 

{Circuit  Court  of  Appeals \  Fifth  Circuity  April  jo9  igoi.) 

[108  Fed.  Rep.  734.] 

Carriers — Injury  of  Passenger — Failure  to  Warn  Passenger  of  Dan- 
ger.*— Defendant's  railroad  train  encountered  a  washout,  and,  going  too 
close  to  the  breach  in  the  track,  the  engine  overturned.  The  cars  were 
pushed  back  some  distance,  and  a  brakeman  was  sent  to  get  the  passen- 
gers out,  as  the  water  was  running  alongside  the  track,  and  washing 
away  the  embankment.  He  made  the  announcement,  but  plaintiff's 
wife  and  another  passenger,  who  did  not  understand  English,  remained 
in  the  car,  and  no  further  attempt  was  made  to  remove  them,  although 
the  cars  stood  upon  the  track  for  30  or  40  minutes,  when  they  over- 
turned, and  plaintiff's  wife  was  injured.  Held,  in  an  action  to  recover 
for  the  injury,  that,  on  evidence  showing  such  facts,  it  was  not  error  to 
direct  a  verdict  for  plaintiff. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

T.  J.  Beall  and  Wyndham  Kemp,  for  plaintiff  in  error. 
Geo.  E.  Wallace,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

McCORMICK,  Circuit  Judge.  Jose  Tarin  brought  this 
action  to  recover  damages  of  the  Southern  Pacific  Company 
for  personal  injuries  sustained  by  his  wife,  Rosa  Tarin,  while 
a  passenger  on  the  company's  railroad  train  near  Stanwix, 
in  the  territory  of  New  Mexico.  The  accident  occurred  on 
July  19,  1899.  The  petition  charges  that,  through  the  gross 
negligence  and  carelessness  of  the  company  and  its  servants, 
the  car  on  which  the  plaintiff's  wife  was  a  passenger,  and 
the  train  to  which  it  was  attached,  was  run  off  the  track,  and 
thrown  from  the  roadbed,  and  turned  over  from  the  embank- 
ment, and  that  Rosa  Tarin  was  thereby  thrown  with  violence 
against  the  seats  and  sides  of  the  car,  and  seriously  and  per- 
manently injured.  It  charges,  further,  that  the  portion  of 
the  track  at  the  point  where  the  injuries  were  received  was 
defective,  unsafe,  and  dangerous  for  trains  to  pass  over;  that 
the  train  was  negligently  and  carelessly  operated  thereon,  and 
the  defendant's  servants  were  careless  and  unskillful  in  failing 
to  keep  a  proper  lookout,  or  failing  to  make  proper  inspec- 
tion, in  order  to  discover  the  condition  of  the  track  and  avoid 
accident  and  iniury,  and  that  after  the  train  had  been  run  to 
this  part  of  the  track,  and  the  employees  had  discovered  that 
they  had  run  into  a  washout,  they  backed  the  train  for  some 
distance,  and  ordered  the  passengers  to  alight ;  that  the  plain- 
tiff's wife  being  unable  to  understand  or  speak  the  English  lan- 
guage, and  ignorant  of  the  fact  that  the  train  had  run  into  a 
washout  and  was  about  to  be  wrecked,  remained  in  the  car 
in  which  she  was  riding :  that   after  she  had  remained  in  the 

♦See  notes  at  end  of  case. 
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car  about  30  minutes,  and  as  she  was  attempting  to  leave  her 
seat  and  ascertain  the  cause  of  the  stopping  of  the  train,  the 
car  in  which  she  was  riding  suddenly,  and  without  warning, 
fell,  and  was  thrown  from  the  track  and  roadbed  and  over- 
turned, and  she  was  injured :  that  the  defendant  company  and 
its  servants  were  guilty  of  gross  negligence  in  stopping  the 
train  and  the  car  in  which  the  plaintiff's  wife  was  riding,  at 
the  place  where  the  track  was  out  of  order  and  liable  to  be 
washed  out,  without  notifying  her  of  this  fact,  and  assisting 
her  to  dismount  from  the  car.  and  leave  her  seat  in  the  car, 
and  go  to  a  place  of  safety ;  that,  after  the  car  had  been 
stopped,  the  defendant  company  and  its  servants  knew  that 
the  plaintiff's  wife  was  still  in  the  car,  and  knew  that  the  car 
was  liable  to  be  overturned  and  wrecked,  and,  knowing  this, 
carelessly  failed  to  notify  her  of  the  danger,  or  to  remove  her 
out  thereof  to  a  place  of  safety.  The  company  pleaded  the 
general  issue,  and  for  further  answer  specially  alleged  that 
if  the  plaintiff's  wife  was  a  passenger  on  its  train  at  the  time 
and  place  alleged  in  the  petition,  and  was  injured  as  therein 
alleged,  which  is  not  admitted,  but  denied,  she  sustained  the 
injuries,  not  by  reason  of  any  fault  or  negligence  on  the  part 
of  the  company  or  its  servants  in  the  operation  of  its  train,  but 
that  the  same  was  the  act  of  God;  that  on  or  about  July  19, 
1899,  while  the  defendant's  train  was  approaching  the  bridge 
near  Stanwix,  the  engineer  operating  the  engine  drawing  the 
train  discovered  a  washout,  and  water  running  over  the 
bridge ;  that  in  the  exercise  of  due  care  and  caution  the  engi- 
neer began  to  back  up  the  train  to  get  out  of  danger,  when 
suddenly  and  unexpectedly  an  extraordinary  and  unusual 
torrent  of  water,  caused  by  a  waterspout,  struck  the  side  of 
the  railway  track,  thereby  undermining  the  train,  and  causing 
the  engine,  baggage  car,  smoker,  and  day  coach  to  overturn 
into  the  water;  that  the  accident  to  the  train  was  not  caused 
by  any  fault  of  the  defendant  or  its  servants,  nor  was  the 
same  due  to  any  defect  in  the  construction  of  its  track,  but 
was  caused  by  an  unusual  and  unprecedented  cloud-burst  and 
rainfall,  which  caused  the  heavy  torrent  of  water  to  rush  from 
the  hillside  against  and  under  the  railway  track;  and  that  the 
injuries,  if  any,  perceived  by  the  plaintiff's  wife  were  the  re- 
sult of  an  unavoidable  accident.  The  court  instructed  the 
jury  that,  "under  the  facts  of  this  case  as  developed  by  the 
undisputed  testimony,  the  court  feels  constrained  to  charge 
you  that  the  defendant  is  liable  to  the  plaintiff  for  damages 
sustained,  if  you  find  from  the  testimony  that  Rosa  Tarin,  the 
wife  of  the  plaintiff,  was  injured  in  the  accident  about  which 
the  witnesses  have  testified."  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  company  assigns  that  the  court 
erred,  to  its  prejudice,  in  instructing  the  jury  as  above  recited. 
The  proof  does  not  tend,  in  our  view,  to  sustain  the  special 
defense  made  by  the   plaintiff  in  error.     Taken  as  a  whole, 

21  (N  s)  A  &  E  R  Cas— 59 


930  CARRIERS  OF  PASSENGERS  Vo1  XXI 

(NS) 

Notes 

the    defendant's  testimony    clearly  shows    that    just   before 
the    train    got    to    Stanwix    the    engineer    discovered    red 
lights  of  the  work  train   closer   to  the    switch,    that   there 
was  an  opening  in  the  track,  and  that  he  ran  down  pretty 
close  to   that,   and  stopped,  and  the  conductor  went  ahead 
to  see   what   was  wrong.     When  the   conductor  came  back, 
they  made   an  effort   to  back  the  train   and  get   it   into  a 
safer  place.     Almost  immediately  thereupon  the  engine  turned 
over,   carrying  with  it  one  or  more  of  the  cars  attached  to 
it,   but  leaving  the  body  of  the  train  standing.     The  crew, 
with  the  help  of  the  passengers,  began  pushing  the  cars  back, 
at  which   they   were   engaged  for   30  or  40   minutes.     The 
conductor  sent  a   brakeman   through   the   train  to  notify  the 
passengers  and  get   them   out.     He  did  not   speak   Spanish, 
and  the  plaintiff's  wife  did  not  understand  English.     There 
was  ample  time  to  get  all  of  the  passengers  out,  and  easy  to 
get  them  to  a  place  of  safety.     They  all  did  get  out,  except 
the  plaintiff's  wife  and  one  other,  and  none  of  those  who  got 
out  was  hurt.     The  dump  on  which  the  track  was  laid  was 
only  2$  feet  high.     The  train  stood  on  it  30  or  40  minutes, 
with  the  water  running,  not  over  it,  but  along  one  side  of  it, 
and  washing  the  earth  from  under  the   ends  of  the  ties,  until 
this  wash  had  so  far  advanced  that  the  train  turned  over. 
No  feature  of  a  cloud-burst  or  of  an  excessive  fall  of  rain,  there 
or  near,  is  shown  by  direct  evidence,  or   by  the  effect  of  the 
water  on  the  track.     Some  of  the  witnesses  use  those  terms, 
but  their  testimony  shows  the  impropriety  of  their  use.     The 
track  was  protected  at  this  point  by  wings  constructed  to  con- 
duct the  water  to  the  culvert,   where  it  could  pass  through. 
While  the  train  was  standing  these  wings  became  full,  and  the 
one  nearest  to  the  train  gave  away,  and  there  was,  of  course, 
a  rush  of  water  from  that  giving  awav  of  the  wing.     But  there 
is  nothing  in  the  testimony,  when  properly  analyzed,  to  bring 
the  occurrence  within  the  defense  attempted  bvthe  company. 
We  think  the  circuit  court  did  not  err  in  the  charge  given 
to  the  jury,  and  therefore  its  judgment  is  affirmed. 

NOTES. 

DUTY  TO  WARN  AND  INSTRUCT  PASSENGERS. 
STATEMENTS  AND  ILLUSTRATIONS  OF  RULE. 

When  a  passenger  carrier  cannot  maintain  an  absolute  barrier  against 
danger,  it  is  his  next  duty  to  warn  his  passengers ;  and  if  he  omits  such 
warning  he  will  be  liable  for  any  injury  caused  by  that  danger.  Brock- 
way  v.  Lascala,  1  Edra.  Sel.  Cas.  (N.  Y.)  135. 

If  a  passenger  takes  a  place  of  extra  peril  by  the  invitation  of  the 
carrier's  servants,  the  law  requires  of  the  latter  the  exercise  of  a  corre- 
sponding* degree  of  care  for  his  safety.  The  carrier's  care  ordinarily  is 
to  be  measured  by  the  known  peril  of  the  party  it  undertakes  to  carry. 
If  the  passenger  is  placed  in  a  position  of  great  danger  he  should  be 
informed  of  that  fact,  so  as  to  enable  him  to  execute  greater  caution  or 
avoid  the  danger  altogether.  Lake  Shore  &  M.  S.  R.  Co.  v.  Brown,  31 
Am.  &  Eng.  R.  Cas.  61,  123  111.  162,  14  N.  E.  Rep.  197,  reviewed  in 
Wilburn  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  36  Mo.  App.  203. 
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Injured  by  Reason  of  Difference  of  Level  between  Cars  While  Carry- 
ing Sick  Fellow  Passenger. — A  passenger,  while  carrying  a  sick  fellow 
passenger  to  another  car  under  the  direction  of  the  conductor,  was 
injured  by  reason  of  the  difference  of  level  between  the  cars,  of  which 
the  conductor  was  chargeable  with  notice.  Held%  that  the  conductor's 
failure  to  give  warning  of  such  difference  of  level  rendered  the  company 
liable  for  the  injuries.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Salzman,  52 
Ohio  St.  558,  40  N.  E.  Rep.  891. 

Distance  between  Platforms  of  Cars.— Cars  were  so  constructed  that 
when  at  rest  the  platform  of  each  touched,  but  when  in  motion  were  so 
far  apart  that  a  person  might  fall  between  them.  Plaintiff  entered  the 
train  while  at  rest,  and  while  attempting  to  pass  from  one  car  to  the  other 
the  train  started  and  she  fell  between  two  cars  and  was  injured.  The 
conductor,  who  was  familiar  with  the  facts,  was  on  the  platform  at  the 
time,  but  was  imperatively  engaged  in  other  duties  and  gave  no  warn- 
ing. Held,  that  ordinarily  it  was  the  duty  of  the  conductor  to  give 
warning  of  such  danger,  but  being  prevented  from  doing  so  in  this  case, 
his  conduct  did  not  constitute  actionable  negligence.  Clune  v.  Brooklyn 
El.  R.  Co.,  15  N.  Y.  S.  R.  825,  48  Hun  618,  1  N.  Y.  Supp.  239. 

Passenger  on  Walk  Near  Track  Injured  by  Reason  of  Extraordinary 
Projection  of  Brakes. — Plaintiff,  walking  on  an  elevated  plank  walk 
constructed  alongside  of  its  track  at  a  station  by  defendant,  for  the  use 
of  passengers  and  the  public,  heard  a  train  approaching  behind  him, 
and  moved  to  the  middle  of  the  walk,  where  he  would  have  been  safe 
from  being  struck  by  any  passing  car  of  the  ordinary  width.  The 
approaching  train,  however,  was  a  construction  train  of  peculiar  build, 
having  its  brakes  attached  to  the  side  of  the  cars  instead  of  at  the  ends, 
and  thus  causing  the  brake-wheels  to  project  some  14  inches  beyond  the 
edge  of  the  car.  This  wheel  being  the  height  of  plaintiff's  head,  struck 
him  as  the  train  passed,  and  knocked  him  senseless,  inflicting  severe 
injuries.  Held*  that  defendant's  employees  seeing  him  there,  and  know- 
ing the  extraordinary  projection  of  the  brakes,  were  bound  to  recognize 
his  danger,  and  apprise  him  of  it  and  hence  were  guilty  of  negligence. 
Sullivan  v.  Vicksburg,  Shreveport,  etc.,  R.  Co.,  39  La.  Ann.  800, 30  Am. 
&  Eng.  R.  Cas.  168,  2  So.  Rep.  586,  4  Am.  St.  Rep.  239. 

Failure  to  Warn  Person  in  Charge  of  Stock  and  Obliged  to  Walk  on 
Top  of  Cars  of  Existence  of  Snowshed.— The  defendant  entered  into 
a  contract  with  one  N.  to  transport  sheep,  under  which  plaintiff  accom- 
panied them  as  an  attendant.  The  cars  in  which  the  sheep  were  placed 
were  provided  with  doors  at  either  end,  so  that  the  attendants  could 
pass  from  the  caboose  through  the  cars,  and  care  for  the  sheep.  On  the 
way  the  conductor  put  on  three  refrigerator  cars,  between  the  sheep 
cars  and  the  caboose  ;  thus  obliging  the  plaintiff,  against  his  protests, 
to  cross  the  refrigerator  cars,  on  the  running  boards  on  top  of  these 
cars,  which  were  higher  than  those  containing  the  sheep.  At  a  certain 
point  on  the  road  the  train  passed  through  a. snowshed,  which  was 
built  before  the  construction  of  the  refrigerator  cars,  and  was  not  high 
enough  for  a  person  to  walk  on  top  of  the  cars  when  passing  through 
the  shed.  The  conductor  gave  the  plaintiff  no  warning  of  the  shed,  nor 
of  the  danger  arising  from  walking  on  top  of  the  refrigerator  cars  while 
passing  through  said  shed.  Plaintiff  had  been  in  the  cars  to  care  for 
the  sheep,  and  was  returning  to  the  caboose,  with  his  back  to  the  engine, 
walking  on  one  of  the  refrigerator  cars,  when  he  was  struck  by  a  cross- 
piece,  and  received  the  injury  complained  of.  There  was  no  whistle 
sounded  or  warning  given  when  the  train  approached  the  snowshed. 
Helds  error  to  grant  a  motion  for  a  nonsuit.  Saunders  v.  Southern  Pac. 
Co.  (Utah),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  13. 

Location  of  Trains. — It  is  the  legal  duty  of  the  company  to  furnish  at 
night  sufficient  lights  to  securely  guide  the  way  and  the  steps  of  their 
passengers,  as  well  as  servants  necessary  to  inform  them  and  instruct 
them  as  to  the  location  of  the  trains,  and  as  to  the  usual  and  safest 
mode  of  reaching  them.  'This  rule,  which  courts  must  rigidly  enforce, 
is  violated  by  a  company  which,  for  any  reason,  leaves  one  or  more 
coaches  of  a  passenger  train  outside  of  the  depot  yard  or  station  grounds 
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at  which  the  train  stops  to  take  on  and  put  out  passengers,  and  which 
thus  obstructs  at  night  the  lights  so  placed  by  the  city  as  to  illuminate 
both  sides  of  the  track  on  which  the  train  stands.  Moses  i>.  Louisville, 
N.  O.  &  T.  R.  Co.,  30  Am.  &  Eng.  R.  Cas.  556,  39  La.  Ann.  649,  2  So. 
Rep.  567. 

Failure  to  Give  Notice  of  Defective  Condition  of  Car. — In  Washington 
v.  Spokane  St.  Ry.  Co.,  13  Wash.  9,  42  Pac.  Rep.  628,  it  appeared  that  a 
street  railway  passenger  was  injured  by  reason  of  negligence  in  con- 
tinuing to  run  the  car  after  it  was  discovered  to  be  out  of  order,  for 
the  purpose  of  taking  it  to  the  power  house  for  repair,  without  notifying 
the  passenger  of  its  condition.  Held,  that  the  passenger  was  entitled 
to  such  notice,  and  that  the  company  was  liable. 

Leaving  Car  by  Wrong  Door. — When  the  servants  of  a  company  see 
that  its  passengers  are  in  the  habit  of  leaving  its  cars  by  a  door  not 
provided  for  the  purpose,  it  would  seem  to  be  their  duty  to  warn  such 
passengers  that  there  is  another  door,  which  they  are  expected  to  use, 
provided  for  such  exit.  Missouri  Pac.  R.  Co.  v.  Long,  81  Tex.  253,  16 
S.  W.  Rep.  1016. 

Passengers  Injured  While  Alighting. — A  railway  is  bound  to  give  its 
passengers  reasonable  warning  and  direction  as  to  alighting'  from  its 
trains,  and  the  passenger  is  not  bound  to  know  at  his  peril  the  author- 
ity of  the  various  servants  of  the  company.  Wilburn  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Brown,  123  111.  162. 5  Am.  St.  Rep.  510. 

Same— Bringing  Switch  Engine  in  Violent  Contact  with  Car. — It  is 
negligence  for  which  a  passenger  may  recover  damages,  for  the  employ- 
ees of  a  railroad  company  to  bring  a  switch  engine  in  such  violent  con- 
tact with  its  passenger  car  at  a  depot  as  to  injure  him,  if  he  had  not 
been  allowed  a  reasonable  time  to  leave  the  car  after  the  train  stopped, 
notice  having  been  previously  given  that  the  passengers  change  cars. 

In  such  action  evidence  that  the  conductor  had  left  the  train  before 
all  the  passengers  had  alighted,  and  that  the  brakeman  making  the 
coupling  gave  no  warning,  is  sufficient  to  justify  the  submission  of  the 
question  of  gross  negligence  to  the  jury.  East  Line  A  R.  R.  Co.  v. 
Rushing,  34  Am.  &  Eng.  R.  Cas.  367,  69  Tex.  306,  6  S.  W.  Rep.  834. 

Same — Space  between  Car  and  Platform. — A  company  is  guilty  of 
negligence  in  inviting  a  passenger  to  step  from  a  carriage  to  a  dimly- 
lighted  platform  without  cautioning  him  concerning  a  space  between  the 
platform  and  the  carriage,  "caused  by  a  curve  in  the  platform,"  into 
which  the  passenger  fell  and  was  injured.  Praeger  v.  Bristol  &  E.  R.  Co., 
24  L.  T.  105 ;  Cockle  v.  London  &  S.  E.  R.  Co.,  L.  R.  7  C.  P.  321,  41  L.  J. 
C.  P.  140,  27  L.  T.  320,  20  W.  R.  754. 

Same — Unsafe  Place  to  Alight. — Bringing  a  train  to  a  standstill  at  a 
place  at  which  it  is  unsafe  for  a  -passenger  to  alight,  under  circum- 
stances which  warrant  the  passenger  in  believing  that  it  is  intended  he 
shall  get  out,  and  that  he  may  do  so  with  safety,  without  any  warning 
of  his  danger,  amounts  to  negligence  on  the  part  of  the  company. 
Cockle  v.  London  &  S.  E.  R.  Co.,  L.  R.  7  C.  P.  321,  41  L.  J.  C.  P.  140, 
20  W.  R.  754,  27  L.  T.  320. 

Same — Same. — In  an  action  by  a  passenger  on  a  freight  train,  for 
injuries  sustained  from  falling  over  an  embankment  in  attempting  to 
alight,  it  appeared  that  the  defendant  did  not  stop  its  train  at  the  usual 
stopping  place,  where  it  was  safe  for  passengers  to  alight,  but,  on  the 
contrary,  at  an  unusual  place,  where  it  was  unsafe  and  dangerous,  be- 
fore reaching  which  stopping  place  the  station  "Parris"  was  announced, 
thereby  inviting  plaintiff,  nothing  to  the  contrary  appearing,  to  get 
off  when  and  where  the  train  should  stop.  Held%  that  these  facts,  in 
connection  with  the  further  facts  that  the  night  was  very  dark  and 
that  the  passengers  in  the  caboose  could  not  for  that  reason  see  the 
danger,  and  that  the  conductor,  on  leaving  the  caboose  with  the 
light,  could  or  might  have  seen  it,  made  his  failure  to  warn  the  pas- 
sengers of  the  dangerous  character  of  the  surroundings  gross  negligence. 
McGee  v.  Missouri  Pac.  R.  Co.,  31  Am.  &  Eng.  R.  Cas.  1,  92  Mo.  208, 
lOWest.  Rep.  282,  4  S.  W.  Rep.  739 ;  Griffith  v.  Missouri  Pac.  R.  Co.,  98 
Mo.  168, 11  S.  W.  Rep.  559. 
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Same — Danger  of  Alighting  from  Rear  Platform. — It  is  negligence 
not  to  warn  passengers  that  it  is  unsafe  to  alight  from  the  rear  platform 
of  a  car,  though  there  may  be  no  danger  in  alighting  from  the  front 
platform.  McDonald  v.  Illinois  C.  R.  Co.  (Iowa),  58  Am.  &  Eng.  R. 
Cas.  263,  55  N.  W.  Rep.  102. 

Same — Approaching  Trains. — If  at  a  station  the  direct  and  usual 
course  for  passengers  to  reach  the  station-house  cars  waiting  to  receive 
them  is  by  crossing  one  of  the  tracks,  they  have  a  right  to  rely,  to  some 
extent,  for  their  safety  in  crossing  upon  proper  and  usual  signals  of 
warning  to  be  given  by  trains  or  cars  approaching  upon  it.  Chaffee  v. 
Boston  &  L.  R.  Corp.,  104  Mass.  108. 

Where  an  express  train,  passing  a  station  at  an  unusual  rate  of  speed 
when  an  accommodation  train  was  at  the  station,  failed  to  sound  a 
whistle,  it  was  the  duty  of  the  conductor  and  engineer  of  the  accommo- 
dation train  to  know  whether  their  train  was  out  of  time,  and  whether 
it  was  probable  that  the  express  train  would  pass  the  station  while  their 
train  was  there,  and  to  keep  a  lookout  for  the  express  train  and  signal 
to  it,  if  it  was  near ;  and  it  was  also  their  duty  to  see  that  the  passen- 
gers should  be  prevented  from  leaving  the  train  on  the  side  on  which 
the  express  would  pass,  or  at  least  to  give  them  notice  of  its  approach, 
and  to  request  them  to  sit  still  until  it  had  passed,  or  to  leave  the  train 
on  the  other  side ;  and  a  failure  to  do  so  is  negligence.  Gonzales  v. 
New  York  &  H.  R.  Co.,  39  How.  Pr.  (N.  Y.)  407. 

Location  of  Trains  at  Eating  Stations. — When  carrying  passengers 
over  long  journeys  carriers  are  bound  to  provide  easy  modes  and  to  allow 
a  reasonable  time  to  their  passengers  to  obtain  food  and  necessary 
refreshments.  They  are  bound  to  furnish  safe  and  proper  means  of 
ingress  and  egress  to  and  from  trains  to  the  eating  stations,  whether 
said  eating  houses  be  under  the  control  of  the  railroad  or  a  third  person. 
This  obligation  includes  the  duty  of  providing  sufficient  lights  for  the 
safety  of  their  passengers  going  to  or  coming  from' meals  had  at  night, 
and  giving  them  correct  information  as  to  the  exact  location  of  their 
respective  trains,  when  trains  have  been  moved  during  the  absence  of 
the  passengers  at  their  meals.  Peniston  v.  Chicago,  St.  L.  &  N.  O. 
R.  Co.,  34  La.  Ann.  777  ;  Turner  v.  Vicksburg,  S.  &  P.  R.  Co.,  37  La. 
Ann.  648. 

Unexpected  Exodus  of  Passengers. — But  as  the  usages  of  companies 
in  the  running  of  trains  and  taking  and  discharging  passengers  are 
matters  of  common  knowledge,  they  are  under  no  obligation  to  guard 
against  an  exodus  of  passengers  at  a  railway  crossing  at  which  they  do 
not  discharge  passengers,  merely  because  they  have  given  the  name  of 
the  next  station  after  the  last  preceding  stop.  Minock  v.  Detroit,  G. 
H.  &  M.  R.  Co.,  97  Mich.  425,  56  N.  W.  Rep.  780. 
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ABUTTING  OWNERS. 
See  Injunctions, 
Railroads. 

AOOIDBNT  ON  TRAOK. 
See  Licensees. 

ACTIONS. 

See  Removal  of  Cause. 

AGENCY. 

See  Master  and  Servant. 


Liability  of  railroad  companies 
for  assaults  by  employees,  242. 

ATTACHMENTS. 

See  Carriers  of  Freight. 

BAGGAGE. 

General  liability  of  carriers  of 
passengers  for  loss  of  or  injury 
to  bag-gage,  367. 

Termination  of  Common  Car- 
rier's Liability,  as  Such,  for 
Passenger's  Baggage  after  Its 
Arrival  at  Destination. 

Carrier's  duty  to  store,  general 
rule,  367. 

Effect  of  agent's  agreement  to 
allow  baggage  to  remain  in 
baggage  room  over  night. 
367. 

Effect  of  agreement  as  to  leav- 
ing baggage  in  carrier's 
custody,  367. 

Effect  of  baggage  master's 
permission  to  leave  baggage, 
367. 

Effect  of  lame  passenger's  in- 
ability to  carry  his  baggage 
and  baggage  master's  con- 
sent to  its  being  left,  367. 

Failure  to  remove  baggage  be- 
cause of  baggage  master's 
absence,  367. 

General  rule.  367. 

Holding  baggage  overnight 
for  connecting  line,  367. 

Illustration  of  care  required 
in  storing  baggage,  367. 

Leaving  baggage  in  agent's 
custody  after  delivery  to 
passenger,  367. 

Reasonable  time  for  receiving 
and  removing  baggage,  may 
send  back  for  it  from  hotel, 
367. 


BAGGAGE—  Continued. 

Reasonable  time  in  which  to 
receive  and  remove  baggage, 
general  statements,  367. 

Statement  of  general  rule,  367. 

Storing  baggage,  baggage 
room  need  not  be  burglar 
proof,  367. 

Storing  baggage,  depot  con- 
structed of  pine,  367. 

Storing  baggage,  negligence 
in  leaving  trunk  in  waiting 
room,  367. 

Storing  baggage,  negligence 
in  permitting  traction  en- 
gine causing  fire  to  be  moved 

%     near  depot,  367. 

Unreasonable  delay  in  receiv- 
ing and  removing  baggage, 
arrival  on  Sunday,  367. 

Unreasonable  delay  in  receiv- 
ing and  removing  baggage, 
destruction  by  fire  in  ware- 
house while  passenger  was 
using  stopover  privileges, 
367. 

Unreasonable  delay  in  receiv- 
ing and  removing  baggage, 
five  hours,  367. 

Unreasonable  delay  in  receiv- 
ing and  removing  baggage, 
from  Friday  night  until 
Monday,  367. 

Unreasonable  delay  in  receiv- 
ing and  removing  baggage, 
general  statements  of  rule, 
367. 

Unreasonable  delay  where  it 
reached  its  destination  be- 
fore passenger,  367. 

Unreasonable  time  within 
which  to  receive  and  to  re- 
move baggage,  may  leave 
baggage  overnight,  367. 

BILLS  OF  LADING. 

Whether  assent  of  shipper  is 
conclusively  presumed  from 
acceptance,  139. 

CARRIERS  OF  FREIGHT. 

See  Bills  of  Lading. 

Connecting  Carriers. 
Garnishment. 

Attachment  against  person  other 
than  owner,  504. 

Live  Stock. 

Validity  of  contracts  for  ship- 
ment of  live  stock  limiting 
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Continued.  Continued. 


carrier's  liability  by  impos- 
ing- upon  shipper  the  duty  of 
loading-  and  unloading-,  436. 
Stoppag-e  in  transitu,  501. 

Whether  Carrier  Liable  for  Non- 
delivery of  Freight  Seized  by 
Public  Authorities  under  Po- 
lice Regulations. 

Collusive  agreement  in  evasion 
of  law,  507. 

Failure  to  deliver  firearms  be- 
lieved to  be  intended  for 
mob,  506. 

Failure  to  pay  custom  dues  on 
goods  before  their  delivery 
to  carrier,  507. 

Game  seized  without  legal  proc- 
ess, 506. 

Goods  intrusted  to  carrier  by 
police,  505. 

Intoxicating  liquors  destroyed 
by  United  States  soldiers  to 
prevent  its  sale  to  Indians, 
506. 

Intoxicating  liquors  not  liable 
to  attachment  taken  by  offi- 
cer, 506. 

Officers  seizing  intoxicating 
liquors  in  hands  of  carrier 
as  a  trespasser,  507. 

Seizure  of  liquors  intended  for 
sale  in  violation  of  law,  505. 

Whether  Carrier  Liable  for  Non- 
delivery of  Freight  Seized 
While  in  Its  Custody  under 
Legal  Process. 

Burden  of  proof  as  to  validity 
of  process,  505. 

Carrier  could  not  hold  goods 
for  creditor  of  shipper,  504. 

Carrier  holding  goods  to  allow 
creditors  to  attach,  502. 

Carrier  must  give  notice  of 
seizure,  502. 

Carrier  not  bound  to  remove 
goods  to  prevent  seizure,  502. 

Carrier  not  bound  to  resist  offi- 
cer to  prevent  seizure,  502. 

Carrier  not  bound  to  surrender 
goods  to  mortgagee,  504. 

Carrier  not  chargeable  with 
knowledge  of  unconstitu- 
tionality of  statute,  505. 

Carrier's  duty  as  to  goods  after 
dissolution  of  attachment, 
505. 

Duty  of  carrier  after  giving 
notice  of  seizure,  504. 

Garnishment,  carrier's  lack  of 
knowledge  as  to  ownership 
of  consignment,  504. 

General  rule,  501. 


Goods  cannot  be  attached  for 

vendor's  debt,  505. 
Goods  not  attachable  in   suit 

against  consignee,  505. 
Negligence  in  complying  with 

mere  telegram  from  sheriff, 

505. 
Right   to  yield  possession   of 

goods  to  one  having  para- 
mount title,  502. 
Seizure  must   be  under  legal 

process,  504. 
Statements    and    illustrations 

of  general  rule,  860. 
Whether  carrier   can    compel 

shipper  to  insure  goods  for 

its  benefit,  861. 
Whether  carrier  may  contract 

for  benefit  of  insurance  on 

goods,  860. 

CARRIERS  OF  LIVE  STOCK. 
See  Carriers  of  Freight. 

CARRIERS  OF  PASSENGERS 

See  Baggage. 

Stations  and  Depots.       "" 

Tickets  and  Fares. 

Duty  to  Warn  and  Instruct  Pas- 
senger. 

Approaching  train,  933. 

Danger  of  alighting  from  rear 
platform,  933. 

Distance  between  platforms  of 
cars,  931. 

Failure  to  give  notice  of  de- 
fective condition  of  car,  932. 

Failure-  to  warn  person  in 
charge  of  stock  and  obliged 
to  walk  on  top  of  car  shed, 
931. 

Injured  by  reason  of  difference 
of  level  between  cars  while 
carrying  sick  fellow  passen- 
ger, 931. 

Leaving  car  by  wrong  door, 
932. 

Location  of  trains  at  eating 
stations,  933. 

Passenger  injured  while 
alighting,  932. 

Passenger  injured  while 
alighting  by  reason  of  switch 
engine  being  brought  in  vio- 
lent contact  with  car,  932. 

Passenger  on  walk  near  track 
injured  by  reason  of  extraor- 
dinary projection  of  brakes, 
931. 

Unexpected  exodus  of  passen- 
gers, 933. 

Unsafe  place  to  alight,  932. 
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CONNECTING  OABRIBRS. 

Existence    of   Partnerships    be- 
tween Connecting  Carriers. 

Held  not  to  constitute  a  part- 
nership, illustrations,  869. 

What  constitutes  a  partnership 
between  connecting  carriers, 
illustrations,  869. 

CONSTITUTIONAL  LAW. 

Constitutionality  of  employers' 
liability  act,  925. 

CONSTRUCTION. 
See  Railroads. 

DECLARATIONS. 

See  Master  and  Servant, 


EVIDENCE. 

See  Master  and  Servant. 

FEDERAL  JURISDICTION. 
See  Jurisdiction. 

GARNISHMENT. 

See  Carriers  of  Freight. 
Of  goods  in  depot,  501. 

INJUNCTIONS. 
See  Railroads. 

INSURANCE. 

See  Carriers  of  Freight. 

INTERSTATE  COMMERCE. 

Shipments  between  points  in 
same  state  but  passing  through 
another  state,  148. 

JURISDICTION. 

Whether  action  against  master 
and  servant  for  servant's  neg- 
ligence may  be  removed  to 
federal  court  on  ground  of 
separable  controversy,  87. 

LICENSEES. 

Duties  and  liabilities  of  railroad 
companies  to  licensees  walking 
on  or  crossing  tracks,  307. 

MASTER  AND  SERVANT. 

Contributory  Negligence. 

Employee's    knowl edge    of 
rules,  621. 

Duties  and  Liabilities  of  Master 
to  Servant. 

Constitutionality  of    employ- 
ers' liability  act,  925. 


MASTER    AND    SERVANT— 
Continued. 

Duty  of  Railroad  to  Make  and 
Promulgate  Rules  for  the  Pro- 
tection of  Its  Employees. 

General  rule,  621. 
Not    for    protection    against 
ordinary  risk,  622. 

Sufficiency  of  Rules. 

For  making  flying  switches 
and  shunting  cars,  623. 

For  movement  of  trains,  622. 

For  protection  of  car  repairer, 
question  for  jury,  624. 

Improper  opening  of  switches, 
623. 

Light  on  cars  stored  upon  sid- 
ing, question  of  law,  623. 

Movement  of  trains  in  yard, 
negligence,  a  question  for 
jury,  623. 

Question  for  jury,  624. 

Question  of  law,  624. 

Rule  requiring  signals  for 
entrance  of  train  on  switch, 
623. 

Standard  rules,  622. 
Whether  action   against  master 

and  servant  may  be  removed 

to  federal  court  on  ground  of 

seperable  controversy,  87. 

Whether  Declarations  Made 
after  Transaction  Bind  Princi- 
pal. 

General  rule,  5%. 

Admissions  of  delivery  clerk 
as  to  his  failure  to  deliver 
goods,  597. 

Admissions  of  engineer  as  to 
his  intoxication,  5%. 

Admissions  of  engineer  as  to 
reckless  running  of  train 
held  admissible  as  showing 
unfitness,  597. 

Statements  of  engine  driver 
as  to  cause  of  accident,  5%. 

Statements  of  engineer  as  to 
his  conduct  made  after  leav- 
ing company's  service,  597. 

Statements  of  fellow  servant 
as  to  company's  knowledge 
of  incompetency,  597. 

Statements  of  night  inspector 
as  to  cause  of  delay  in  car- 
riage of  live  stock,  597. 

Statements  of  road  master 
with  respect  to  offer  to  arbi- 
trate claim  against  company, 
597. 

Statements  of  section  foreman 
as  to  dangerous  condition  of 
track,  597. 
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MASTER    AND    SERVANT— 
Continued, 

Statements  of  street-car  driver 
as  to  defect  in  brake,  5%. 

Train  behind  time  and  exces- 
sive speed,  statements  of 
person  not  fully  identified  as 
conductor,  5%. 

NUISANCES. 
See  Railroads, 

PARTNERSHIPS. 

See  Connecting  Carriers, 

RAILROADS. 

See  Right  of  Way, 

Stations  and  Depots. 

Right  to  Enjoin  Construction  of 
Railroads. 

Abutter  suffering  no  present 
injury,  770. 

Bona  fide  purchaser  entitled  to 
order  enjoining  laying  of  an 
additional  track,  771. 

Conflicting  rights  of  rival  com- 
panies, 773. 

Construction  of  tunnel  through 
city,  770. 

Damages  must  be  special  and 
serious,  768. 

Delay  until  completion,  770. 

Effect  of  existing  right  to  for- 
cibly remove,  773. 

Failure  to  make  compensation 
to  abutting  owner,  772. 

From  laying  track  across  in- 
closed public  square,  773. 

General  rule,  767. 

Injunction  to  restrain  con- 
struction and  operation  of 
street  railway  on  the  ground 
that  the  track  should  have 
been  located  in  centre  of 
highway,  770. 

Irreparable  damage,  772. 

Mere  anticipation  of  negli- 
gence in  restoring  highway, 
769. 

Mere  inconvenience  and  an- 
noyance to  abutting  owner, 
769. 

Non-abutting  owners,  770. 

Not  as  private  nuisance  at 
instance  of  owner  of  prop- 
erty facing  public  square, 
769. 

Not  unless  necessity  is  urgent, 
769. 

Obstruction  of  access,  772. 

On  application  of  city,  773. 

Passage  of  authorizing  ordi- 
nance without  petition,  771. 


nAXLB,OAD&— Continued. 

Power  of  rival  to  enjoin  ultra 
vires  construction  of  rail- 
road, 770. 

Privilege  to  construct  and 
operate  granted  without  con- 
sideration, 773. 

Public  use  of  street  destroyed, 
771. 

Remedy  at  law,  770. 

Right  of  abutter  to  enjoin 
construction  and  operation 
of  elevated  railroad  where 
no  physical  taking,  770. 

Right  to  enjoin  completion 
of  road  as  a  nuisance,  769. 

Right  to  enjoin  unauthorized 
construction  as  nuisance* 
771. 

Special  injury  to  abutting 
property,  772. 

Unauthorized  use  of  street, 
771. 

Violation  of  condition  requir- 
ing payment  of  damages  as 
condition  precedent,  773. 

When  construction  is  author- 
ized by  law,  767. 

RIGHT  OP  WAY. 

Whether  Contracts  to  Locate 
Stations  or  Depots  at  Desig- 
nated Places  Are  Void  as 
against  Public  Policy. 

General  rule,  835. 

Valid  contracts,  illustrations, 

836. 
Void   contracts,  illustrations, 

836. 

REMOVAL  OF  OAUSB. 

Whether  action  against  master 
and  servant  for  servant's  neg- 
ligence may  be  removed  to 
federal  court  on  ground  of 
separable  controversy,  87. 

RULES. 

See  Master  and  Servant* 

8TATIQNS  AND  DEPOTS. 

See  Right  oj  Way, 

Liability  for  injuries  to  persons 
who  are  neither  passengers 
nor  railway  employees,  result- 
ing from  unsafe  stations  and 
depots,  309. 

STATUTES. 

See  Constitutional  Law, 

STOPPAGE  IN  TRANSITU. 
See  Carriers  of  Freight* 
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TICKETS  AND  FARES. 

Assent  to  printed  conditions  on 
passenger  tickets,  148. 

Burden  of  proof  as  to  assent 
where  passengers  had  knowl- 
edge of  condition,  rule  in  fed- 
eral courts,  152. 

Whether  Passenger's  Assent 
to  Limitation  of  Carrier's 
Liability  for  Baggage  Is  Con- 
clusively Presumed  from  His 
Acceptance  of  Ticket,  Bag- 
gage Check,  or  Receipt  Con- 
taining Stipulation. 

Assent  presumed  from  use  of 
commutation  ticket,  154. 

As  to  whether  passenger  as- 
sented to  limitation  on 
ticket,  check,  or  receipt  ac- 
ceptance by  him  held  to  be  a 
question  for  the  jury,  153. 

Baggage  checked,  148. 

Baggage  check  received  in 
dimly-lighted  car  and  not 
read,  148. 

Burden  of  proof  as  to  assent 
where  passenger  has  knowl- 
edge of  condition,  rule  in 
federal  courts,  152. 

Burden  of  proof  on  carrier  to 
show  assent  even  where 
passenger  had  knowledge  of 
condition,  152. 

Check  for  baggage  to  be  sent 

over  connecting  lines,  149. 
General  rule,  148. 

Limitation  printed  in  small 
type  on  receipt  for  baggage, 
receipt  distinguished  from 
bill  of  lading,  150. 

Notice  of  limitation  must  be 
received  before  cars  are 
started,  150. 

Notices  in  fine  type,  150. 


TICKETS    AND  FAHBB- Con- 
tinued. 

Passenger  bound  by  his 
knowledge  of  limitation, 
153. 

Passenger  bound  by  printed 
condition  on  expressman's 
check,  154. 

Passenger  chargeable  with 
notice  of  conditions  in  bills 
referred  to  on  his  excursion 
ticket,  148. 

Passenger  chargeable  with 
notice  of  conditions  on 
ticket  in  form  of  coupon 
book,  154. 

Passengers  on  steamship 
bound  to  examine  tickets, 
155. 

Printed  condition  on  back  of 
ticket,  149. 

Reduced  rate  of  fare,  passen- 
ger chargeable  with  notice 
of  printed  condition,  148. 

Reduced  rate  of  fare  render- 
ing valid  printed  conditions, 
148. 

Sleeping  car  company  tickets, 
150. 

-Statement  of  general  rule,  148. 

Unread  receipt  for  baggage 
check,  148. 

Unsigned  ticket,  149. 

Validity  of  notice   on    ticket 
purchased  after  delivery  of 
baggage  to  carrier,  150.. 
Whether  passenger  tickets  are 

contracts,  148. 

TRESPASSERS. 

Liability  for  ejection  of  tres- 
passers from  railroad  trains, 
242. 

Whether  brakemen  have  implied 
authority  to  eject  trespassers 
from  train,  241. 


GENERAL  INDEX. 


ABUTTERS. 

See  Railroads  in  Streets. 

AOOIDENT  ON  TBAOK. 

Contributory  Negligence. 

Of  licensee  on  depot  grounds, 
in  stepping  on  track  in  front 
of  approaching  train. 
Chattanooga,    R.  &  S.    Ry. 
Co.  v.   Downs  (C.   C.  A), 
493. 
Effect  of  failure  to  give  signals 
where  trespasser  heard  train 
in  time  to  avoid  injury. 
Glenn  v.  Norfolk  &  W.  R.  Co. 
(N.  Car.),  585. 

Evidence. 

Sufficiency   of   to    show    that 
defendant's  negligence  was 
proximate  cause  of  death  of 
person  found  near  track. 
Puckhaber  v.  Southern  Pac. 
Co.  (Cal.),  581. 
Negligence  in  failing  to  see  per- 
son   on    track,  sufficiency    of 
evidence. 

Whitesides    v.    Southern    Ry. 
Co.  (N.  Car.),  537. 
Negligence  in    failing    to    stop 
and  look  after  person  struck 
by  train. 

Whitesides    v.    Southern    Ry. 
Co.  (N.  Car.),  537. 
Nonsuit  in  action  for  wrongful 
death. 

Whitesides    v.    Southern    Ry. 
Co.  (N.  Car.),  537. 
Presumption  that  person  seen  on 
track  has  ordinary  faculties. 
Teel  v.  Ohio  River  R.  Co.  (W. 
Va.),201. 
Question   for  jury  whether  de- 
ceased was  struck  by  train. 
Whitesides    v.    Southern   Ry. 
Co.  (N.  Car.),  537. 

AOOOMMODATION  TRAINS. 
See  Carriers  of  Passengers. 

ACTIONS. 

See  Carriers  of  Passengers. 

ADMISSIONS. 

See  Pes  Gestce. 

ADVERSE  USB. 
See  Right  of  Way. 


APPEAL. 

Presumption  that  paper  copied 
into  record  by  clerk  is  what  it 
purports  to  be. 

Indianapolis  Union  Ry.  Co.  v. 
Houlihan    (Ind.),  915. 

Review. 

Baltimore,  C.  &  A.  Ry.  Co.  v. 
Commissioners  of  Wicom- 
ico County  (Md.),  284. 

Commissioners  of  Wicomico 
County  v.  Baltimore,  C.  & 
A.  Ry.  Co.  (Md.),284. 

Hertert,  Treasurer,  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co. 
(Iowa),  672. 

Hicks  v.  Southern  Ry.  Co. 
(S.  Car.),  217. 

Houston  &  T.  C.  Ry.  Co.  v. 
Rutherford  (Tex.),  710. 

Louisville  &  N.  R.  Co.  v. 
Stewart  (Ala.),  34. 

Schulte  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Iowa),  356. 
Assignments  of  error. 

Rhode  Island  Locomotive 
Works  v.  Continental 
Trust  Co.   (C.  C.  A.),  481. 

Sufficiency  of  record  of  case 
originating  in  justice  court 
to  confer  jurisdiction  upon 
circuit  court. 

Gardner  v.  New  Orleans  & 
N.  E.  R.  Co.  (Miss.),  865. 

APPLIANCES. 

See  Carriers  of  Passengers. 
Licenses. 
Master  and  Servant. 

ARREST. 

Assumption  of  risk  by  employee 
acting  outside  scope  of  employ- 
ment. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Kinnare  (111.),  328. 


See  Carriers  of  Passengers. 

ASSESSMENT. 
See  Taxation. 

ASSIGNMENT  OF  ERROR. 
See  Appeals. 
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ASSUMPTION  OF  RISKS. 
See  Master  and  Servant. 

BAGGAGE. 

See  Warehousemen, 

Carriers  of  Passengers. 

Liability  as  warehouseman. 
Blackmore  v.  Mo.  Pac.  Ry.  Co. 
(Mo.),  360. 
Whether  statute  making-  railroad 
an  insurer  against  fire  appli- 
cable where  baggage  destroyed 
in  depot. 

Blackmore  v.  Mo.  Pac.  Ry.  Co. 
(Mo.),  360. 

BAGGAGE  RECEIPTS. 

Obligation   to  read    receipt    for 
trunk  limiting  liability. 
Merrill  v.  Pacific  Transfer  Co. 
(Cal.),  143. 

BILLS  OF  LADING. 

Delivery  to  carrier,  bill  of  lading 
as  conclusive  evidence  of,  un- 
der Miss.  Code  in  action  by 
carrier  to  recover  over  on  in- 
demnity policy. 

Validity  of  clause  requiring  no- 
tice of  loss. 

Gwyn  Harper  Mfg.  Co.  v.  Car- 
olina Cent.  K.  Co.  (N.  Car.), 
429. 

BLASTING. 

See  Negligence. 

BONDS. 

See  Preferential  Claims. 

BRIDGES. 

See  Taxation. 

Contributory  negligence  in  driv- 
ing heavy  vehicles  upon,  ques- 
tion for  jury. 

Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 

Duty  to  keep  in  repair  under 
New  York  Laws  1897,  ch.  754, 
§64. 

Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  517. 

Duty  to  maintain  overhead 
bridge  under  New  York  Laws 
1890,  ch.  565.  g  11,  requiring 
restoration  of  highway. 
Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 

Evidence  of  subsequent  repairs. 
Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 


BRIDGES—  Continued. 

Expert  testimony  as  to  durabil- 
ity of  bridge. 

Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 

Expert  testimony  as  to  durability 
of  material. 

Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 

Framework  of  bridge,  construc- 
tion of  New  York  laws  1897,  ch. 
754,  §  64,  requiring  mainte- 
nance of  bridge  over  highway. 
Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),516. 

Liability  of  railroad  assuming 
duty  of  municipality  for  neg- 
ligence in  maintaining  bridge. 
Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 

Whether  railroad  liable  for  per- 
sonal injuries  caused  by  col- 
lapse depended  on  weight  of 
vehicle,  construction  of  New 
York  Laws  1890,  ch.  568,  g  154. 
Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 

OARRIERS  OF  FREIGHT. 

See  Interstate  Commerce. 
Limitations  of  Action. 

Burden  of  proof  on  carriers  to 
show  that  loss  by  fire  was  not 
caused  by  negligence,  where 
right  of  contract  is  controlled 
bv  common  law. 
Texas  &  P.  Ry.  Co.  v.  Rich- 
mond et  al+  (Tex.),  847. 

Contract  of  carrier  to  furnish 
cars  not  unilateral  where  it 
imposes  on  the  other  party  the 
obligation  to  load,  inspect,  and 
ship. 

Baxlev  v.  Tallassee  &  M.  R. 
Co.  (Ala.),  170. 

Contributory  Negligence. 
Use  of  defective  chute  by  ship- 
per in  loading. 
Candee  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Conn.),  434. 
Damage    by   rain,   liability    for 
negligence  in  failing  to  inspect 
roof  of  car. 

Gardner  v.  New  Orleans  &  N. 
E.  R.  Co.  (Miss.).  866. 

Damages. 
Measure  of  for  breach  of  con- 
tract to  furnish  cars. 
Baxlev  v.  Tallassee  &  M.  R. 
Co.  (Ala.),  170. 
Purchase  of   wearing  apparel 
in  action  for  loss  of  trunk. 
Merrill   v.    Pacific  Transfer 
Co.  (Cal.),  143. 
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CARRIERS    OF     FREIGHT— 
Continued. 

Sentimental   value    of  family 
portraits. 

Louisville  &    N.    R.   Co.   v. 
Stewart  (Miss.),  855. 
Defenses  in  action  for  breach  of 
contract  to  furnish  cars. 
Baxley  v.  Tallassee  &  M.  R. 
Co.  (Ala.),  170. 
Delivery  to  carrier,  bill  of  lading: 
as     conclusive    evidence     of, 
under  Mississippi  Code,  in  ac- 
tion by  carrier  to  recover  over 
on  indemnity  policy. 
Illinois  Cent.   R.   Co.  v.  Lan- 
cashire Ins.  Co.  (Miss.),  840. 
Exoneration  by  railroad  commis- 
sion   from    operation    of    law 
prohibiting-    the  charging-    of 
more  for  a  short  than  a  long 
haul. 

Louisville  &  N.  R.  Co.  v.  Van- 
cleave  (Ky. ) ,  477. 

Injury  to  goods,   sufficiency  of 
complaint. 
Lang-  v.  Brady  (Conn.),  843. 

Injury  to  goods,  sufficiency   of 
demurrer  to  complaint. 
Lang  v.  Brady  (Conn.),  843. 

Injury  to  goods,  whether  neces- 
sary to  allege  particular  acts 
of  negligence. 
Lang  v.  Brady  (Conn.),  843. 

Insurance. 

Validity  of  stipulation  purport- 
ing to  give  carrier  benefit  of 
insurance. 

Roos  z>.  Philadelphia,  W.  & 
B.  K*.  Co.  (Penn.),  856. 

Issues  in   action   for  breach  of 
contract  to  furnish  cars. 
Baxley  v.  Tallassee   &  M.  R. 
Co.  (Ala.),  171. 

Ky.  Const,  g  218,  prohibiting  the 
charging  of  more  for  short 
than  long  haul,  not  applicable 
where  short  haul  originates  on 
branch  line  and  long  haul  is 
altogether  on  main  line. 
Louisville  &  N.  R.  Co.  v. 
Walker  (Ky.),  473. 

Liability  for  charging  more  for 
long  than  short  haul. 
Louisville    &.    N.    R.    Co.    v. 
Walker  (Ky.),  473. 

Liability  of  carrier  where  intox- 
icating liquors  are  seized  and 
destroyed  under  police  regula- 
tions. 

St.  Louis,  S.  W.  Ry.  Co.  z>. 
Gans  (Ark.),  498. 


CARRIERS     OF     FREIGHT— 
Continued. 

Limiting  Liability. 

Lack  of  consideration. 
Illinois  Cent.  R.  Co.  v.  Lan- 
cashire Ins.  Co.  (Miss. ),  840. 
Obligation  to  read  receipt  for 
trunk  limiting  liability. 
Merrill   v.    Pacific  Transfer 
Co.  (Cal.),  143. 
Statutory  prohibition    not  ap- 
plicable to  interstate    ship- 
ments. 

Texas  &  P.  Ry.  Co.  v.  Rich- 
mond (Tex.),  847. 
Validity  of   stipulation    as  to 
value. 

Central  of  Georgia  Ry.  Co. 
v.  Murphey  (Ga. ) ,  555. 
Live  Stock. 
Cause    of    action    for   killing 
horse  in  transit,  pleading. 
Ausk  v.  Great  Northern  Ry. 
Co.  (N.  Dak.),  851. 
Contract      limiting      liability 
must  be  pleaded. 
Kansas  City,   P.  &   G.   Ry. 
Co.  v.  Pace  (Ark.),  433. 
Duty  to  furnish  cars. 
Chicago,   B.  &  Q.  R.  Co.  v. 
Williams  (Neb.),  175. 
Liability  for  injury  in  loading 
from  defective  chute  where 
loaded  by  shipper. 
Candee  v.  New  York,  N.  H. 
&H.  R.  Co.   (Conn.),  434. 
Liability  for  injury  to  horses 
from  changing  cars  and  from 
delay. 

Felton    v.    McClellan    Live- 
stock Co.  (Ky.),  9. 
Liability  for  loss  from  want  of 
proper    care    where    carrier 
had   knowledge  of  shipper's 
failure  to  furnish  care  taker. 
Chicago,  B.  &  Q.    R.  Co.  v. 
Williams  (Neb.),  175. 
Liability   for    loss    in   transit 
from  want  of  proper  care. 
Chicago,  B.  &  Q.    R.  Co.  v. 
Williams  (Neb.),  175. 
Notice  of  injuries,  validity  of 
stipulation. 

Missouri.   K.  &  T.    Ry.  Co. 
v.  Kirkham  (Kan.),  845. 
Pleading  and  proof  in   action 
for  loss  of  goods. 
Chicago,  B.  &  Q.   R.  Co.  v. 
Williams  (Neb  ),  175. 
Sufficiency  of  evidence  in  ac- 
tion for  loss  in  transit  from 
want  of  proper  care. 
Chicago,  B.  &  Q.  R.  Co.   v. 
WTilliams  (Neb.),  175. 
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CARRIERS     OP     FREIGHT— 
Continued. 

Validity  of  contract  providing 
for  lower  rate  in  considera- 
tion that  shipper  shall  load. 
Candee  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Conn.),  434. 

Presumption   as   to    which  con- 
necting carrier  caused  loss. 
Gwyn  Harper  Mfg.  Co.  v.  Car- 
olina Cent.  R.  Co.  (N.  Car.), 
429. 

Presumption     that     shipper    is 

damaged  by  a  higher  charge 

for  a  short  than  a  long  haul. 

Louisville    St    N.    R.     Co.    v. 

Walker  (Ky.),  473. 

Question  for  jury  whether  loan 
or  payment  on  account  of  in- 
surance. 

Roos  v.  Philadelphia,  W.  & 
B.  R.  Co.  (Penn.),  856. 

Recovery  cannot  be  had  for 
loss  of  goods  under  contract 
of  shipment  providing  for  un- 
lawful discrimination. 
Church  v.  Minneapolis  &  St. 
Ry.  Co.  (S.  Dak.),  382. 

Right  to  charge  higher  rates 
than  those  fixed  by  railroad 
commissioners. 

Mississippi  Railroad  Commis- 
sion v.  Gulf  &  S.  I.  R.  Co. 
(Miss.),  864. 

Stoppage  in  Transitu. 

End  of  transit. 
Brewer  Lumber  Co.  v.  Bos- 
ton &  A.  R.  Co.  (Mass.), 
548. 

Exercise  of  right  where  notes 
are  tendered  back. 
Brewer  Lumber  Co.  v.  Bos- 
ton &  A.  R.  Co.   (Mass.), 
548. 

Storage  of  goods  by  direction 
of  consignee,  sufficiency  of 
evidence. 

Brewer  Lumber  Co.  v.  Boston 
&  A.  R.  Co.    (Mass.),  548. 

Whether  acceptance  of  notes 
constituted  payment. 
Brewer  Lumber  Co.  v.  Bos- 
ton &  A.   R.  Co.  (Mass.), 
548. 

Sufficiency  of  complaint  in  action 
for  loss  of  trunk. 
Merrill  v.  Pacific  Transfer  Co. 
(Cal.),143. 

CARRIERS  OF  LIVE  STOOK* 
See  Carriers  of  Freight. 


CARRIERS  OF  PASSENGERS 

See  Baggage. 

Stations  and  Depots. 
Tickets  and  Fares. 
Warehousemen. 

Accommodation     trains     and 
through  trains,  definitions. 
Gray  et  at.  v.  Chicago,  M.  & 
St.  P.  R.  Co.  et  at.  (111.),  252. 

Baggage. 

Fruit  in  trunk  is  not. 
Georgia  R.  Co.  v.  Johnson 
(Ga.),  840. 

Contributory  Negligence. 

Absence  of  evidence  of. 
Reimer  v.  N.  Y„  N.  H.  &  H. 
R.  Co.  (Mass.),  378. 
Alighting    from  moving  car, 
question  for  jury. 
Chicago  &  E.  I.  Co.  v.  Stor- 

ment  (111.),  116. 
Coursey  v.  Southern  Ry.  Co. 
(Ga.),  412. 
Failure  to  allege  that  train  had 
stopped  when  passenger  was 
injured  while  alighting. 
Townsend  v.  Nashville,   C. 
&St.  L.  Ry.  (Tenn.),  7. 
Injury  to  passenger  alighting, 
sufficiency  of  evidence. 
Girton  v.  Lehigh  Valley  R. 
Co.  (Penn.),  157. 

May  be  shown  under  general 
denial. 

Kennedy   v.    Southern    Ry. 
Co.  (S.  Car.),  121. 

Damages. 

Evidence  of  custom  requiring 
ladies  to  have  escort,  in 
action  for  carrying  pas- 
senger beyond  destination. 
Dorsey  v.  Central  of  Georgia 
Ry.  Co.  (Ga.),566. 

Excessive  verdict  for  ejection. 
Alabama  &   V.   Ry.   Co.    v. 

Bell  (Miss.),  155. 
St.  Louis  S.  W.  Ry.  Co.  v. 

Harper  (Ark.),  77. 

Instructions  in  action  for  ejec- 
tion of  passenger. 
Miller  v.  King  et  at.  (N.  Y.), 
376. 

Nominal  damages  for  ejection, 

where  train  had  been  stopped 

by  quarantine  guard. 

St.  Louis,  L  M.  &  S.  Ry.  Co. 

v.  Linam  et  al^  (Ark.),  5. 

Nominal  damages  for  failure 
to  fill  out  100  mile  ticket. 
Holden   v.   Rutland  R*  Co. 

iVt.)>  168* 
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OABRIERS  OF  PASSENGERS 
— Continued, 

Purchase  of  wearing  apparel 

in  action  for  loss  of  trunks. 

Merrill  v.  Pacific  Transfer 

Co.  (Cal.),  143. 

Right  to  recover  for  mistake 

in  filling  out  1000  mile  ticket. 

Holden   v.    Rutland  R.    Co. 

(Vt.),  168. 

Evidence. 

Accommodation  trains,  expert 
testimony. 

Gray  et  aL  v.  Chicago,  M. 
&  St.  P.  R.  Co.  etaL  (111.), 
252. 
Burden  of  proof  to  show  that 
person  taking  up  tickets  was 
not  conductor. 
Coursey  v.  Southern  Ry.  Co. 
(Ga.),413. 
Presumption     of    negligence. 
Florida  Cent.  &  P.  R.  Co.  v. 
Rudulph  (Ga.),  6. 
Rebuttal    of    presumption    of 
negligence. 

Florida  Cent.  &  P.  R.  Co.  v. 
Rudulph  (Ga.),  6. 
Statements  as  to  threats  made 
by  station  agent  to  passen- 
ger as  res  gestae. 
Ward  v.  Yazoo  &  M.  V.  R. 
Co.  (Miss.),  401. 
Sufficiency  of  as  to  wrongful 
ejection  of  passenger. 
Alabama  &  V.   Ry.  Co.    v. 
Bell  (Miss.),  155. 
Failure  to  warn  passengers  of 
danger    created    by    washing 
away  of  embankments  which 
caused  overturning  of  cars. 
Southern  Pac.   Co.   v.    Tarin 
(C.  C.  A.),  928. 
Jerking  of  train  not  negligence 
with     respect     to     passenger 
standing  on  car  platform  after 
announcement  of  station. 
Louisville    &     N.    R.    Co.    v. 
Morris  (Ky.),  380. 
Liability    for    assault    by    con- 
ductor on  passenger. 
Central  of  Georgia  Ry.  Co.  v. 
Brown  (Ga.),  561. 
Liability    for    injuries    to   pas- 
sengers seeking  to   purchase 
tickets,  effect  of  slight  errors 
in  instructions. 

Yazoo  &  M.  V.  R.  Co.  v.  Mar- 
tin (Miss.),  301. 
Liability  for  injury  to  passenger 
caused  by  stepping  on  banana 
skin. 

Goddard  v.  Boston    &    M.  R. 
Co.  (Mass.),  423. 

21  (n  s)  A  &  E  R  Cas— 60 


OABRIERS  OF  PASSENGERS 
— Continued. 

Liability  for  injury   to  passen- 
ger   tripped    up    by    drunken 
fellow  passenger. 
Cobb  v.  Boston  Elevated  Ry. 
(Mass.),  424. 

Passenger  trains,  what  are. 
Gray  et  aL   v.  Chicago,  M.   & 
St.   P.  R.   Co.    et  al.   (111.), 
252. 

Pleading  and  proof  in  action  for 
ejection  of  passenger. 
Southern    Ry.    Co.    v.    Lynn 
(Ala.),  570. 

Whether  statute  making  railroad 
an  insurer  against  fire  appli- 
cable where  baggage  was  de- 
stroyed in  depot. 
Blackmore  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  360. 

Who  Are  Passengers. 

Alighting  at  intermedia  te 
station. 

Lemery   v.   Great  Northern 
Ry.  Co.  (Minn.),  257. 

A  person  with  ticket  care- 
lessly entering  train,  and 
chargeable  with  knowledge 
that  it  will  not  stop  at  his 
destination  is,  within  mean- 
ing of  Ark.  statute  provid- 
ing for  recovery  of  damages 
for  ejection  of  passenger  at 
place  other  than  usual  stop- 
ping place. 

St.  Louis  S.  W.  Ry.  Co.  i>. 
Harper  (Ark.),  77. 

How    relation  of  carrier  and 
passenger  created. 
Farley  v.  Cincinnati,  H.  & 
D.  R.  Co.   (C.  C.  A.),  404. 

Passengers  crossing   track  to 
depot  is  not  a  trespasser. 
Girton  v.  Lehigh  Valley  R. 
Co.  (Penn.),  157. 

Whether   passenger   or  tres- 
passer, question   depending 
on    whether    mail    clerk 
boarded  car  at  proper  place. 
Farley  v.   Cincinnati,  H.  & 
D.  R.  Co.   (C.  C.  A.),  404. 
Who  may    recover  penalty  for 
refusal  to  sell  tickets  confer- 
ring stop-over  privileges  pro- 
vided for  by  California  statute. 
Southern  Pac.  Co.  v.  Robinson 
(Cal.),  160. 

OARS. 

See  Carriers  of  Live  Slock. 
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CATTLE  GUARDS. 

Whether  tenant    is  entitled    to 
complain  of  failure  to  comply 

with  statutory  duty  to  repair.  _^1.J»BJJ.L_T 

Louisville  &  N.  R.  Co.  v.  Mur-  CITIZENSHIP, 
phree  (Ala.),  758.  See  Jurisdiction. 


CIRCUMSTANTIAL  EVI- 
DENCE.     . 

See  Evidence. 


CHANGE  OF  GRADE. 
See  Railroads  in  Streets. 

CHARGES. 

See  Interstate  Commerce. 

CHILDREN. 

Care  due  boy,  who  had  been  a 
trespasser  on  company's   plat- 
form, at  crossings. 
Daubert  v.  Delaware,  L.  &  W. 
R.  Co.  (Penn.),  456. 

Care  required  of  parents  to  pre- 
vent  children  straying  on 
track. 

Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  586. 

Contributory  Negligence. 
Effect  of  contributory   negli- 
gence of  boy  9  years  of  age 
in  playing  on  hand-car. 
Illinois  Cent.  R.  Co.  v.  Wil- 
son (Ky.),644. 
Contributory  negligence  of  pa- 
rents in  sending  9  year  old  boy 
on    errand  across    railroad 
tracks. 

Daubert  v.  Delaware,  L.  &  W. 
R.  Co.  (Penn.),  456. 

Damages. 

Right  of  adult  children  to  re- 
cover damages  for  the  negli- 
gent killing  of  their  father, 
who  made  them  a  yearly 
allowance,  is  not  affected  by 
the  fact  that  they  inherited 
his  estate. 

Stahler*/  al.  v.  Philadelphia 
&  R.  Ry.  Co.  (Penn.),  815. 
Duty  to  guard  excavation  likely 
to  attract  children. 
Savannah,  F.  &  W.  Ry.  Co.  v. 
Beavers  (6a. ) ,  646. 
Gross  negligence   in    leaving 
hand  car  unlocked  and  accessi- 
ble to  children. 

Illinois  Cent.  R.  Co.  v.  Wilson 
(Ky.),644. 
Liability    for    injury    to    boy 
playing  with  unlocked  hand-car. 
Illinois    Cent.  R.    Co.   v.   Wil- 
son (Ky.),  644. 
Whether  instruction   as  to  duty 
of  engineer    seeing   child  on 
track  was  contradictory. 
Thomas  v.  Chicago,   M.  St   St. 
P.  Ry.  Co.   (Iowa),  586. 


COMMON  LAW. 

Presumption  as  to  common  law 
of  sister  state. 

Crandall    v.    Great   Northern 
Ry.  Co.  (Minn.),  388. 

CONDUCTOR. 

Burden  of  proof  on  carrier   to 

show  that  persons  taking  up 

tickets  was  not  the  conductor. 

Coursey  v.  Southern  Ry.  Co. 

(Ga.),  413. 

CONFLICT  OF  LAWS. 
See  Fellow  Servants. 
Master  and  Servant. 

CONNECTING  CARRIERS. 

Duty  to  trace  freight  under  sec. 
2318  of  the  civil  code  of  Geor- 
gia, providing  for  liability  for 
negligence  of  connecting  car- 
rier. 

Central  of  Georgia  Ry.  Co.  v. 
Murphey  (Ga.),  555. 

Effect  of  one  connecting  car- 
rier's failure  to  publish  joint 
rate  on  validity  of  contract  to 
carry. 

Va.  Coal  &  Iron  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Va.)f  261. 

Evidence. 

Admissibility  of  official  reports 
of  connecting  carriers  in 
action  for  loss  of  goods. 
Gwyn   Harper    Mfg.  Co.  v. 
Carolina  Cent.  R.  Co.  (N. 
Car.),  429. 
As  to  delivery   for  shipment 
in  action  against  a  connect- 
ing carrier. 

Gwyn  Harper  Mfg.    Co.    v. 
Carolina  Cent.  R.  Co.  (N. 
Car.),  429. 
Intermediate   carrier   cannot 
object  to  notice  of  loss  provided 
for  in  bill  of  lading. 
Gwyn    Harper    Mfg.    Co.    v. 
Carolina  Cent.   R.    Co.    (N. 
Car.),  429. 
Liability  as  partners. 
Alabama  &   V.    Ry.    Co.    v. 
Lamkin  (Miss.),  867. 
Liability  of  initial    carrier  be- 
yond   its  own  line,  failure  to 
comply  with  statute  requiring 
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CONNECTING 
Continued. 

carrier  to  obtain  written  re- 
lease. 

Va.  Coal  St  Iron  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Va.),  261. 

Limiting  Liability. 
Depositing  in  initial  carrier's 
warehouse  as  delivery  where 
connecting  carrier  had  no 
place  for  reception  of  goods, 
under  bill  of  lading  provid- 
ing for  termination  of  lia- 
bility with  delivery  to  next 
carrier. 

Courteen  v.  Kanawha  Dis- 
patch (Wis.),  425. 
Presumption  as  to  which  con- 
necting carrier  caused  loss. 
Gwyn    Harper    Mfg.   Co.    v. 
Carolina  Cent.    R.   Co.    (N. 
Car.),  429. 

CONSTITUTIONAL  LAW. 

See  Taxation. 

Constitutionality  of  employers' 
liability  act  of  Indiana. 
Indianapolis  Union  Ry.  Co.  v. 
Houlihan  (Ind.),  195. 
Constitutionality  of  statute  mak- 
ing railroad  an,  insurer 
against  fires. 

Blackmore    v.    Missouri  Pac. 
Ry.  Co.  (Mo.),  360. 

CONTRACTS. 

See  Stations  and  Depots. 

CONTRIBUTORY    NEGLI- 
GENCE. 

See  Carriers  of  Passengers. 
Children. 
Crossings. 

Death    by    Wrongful  Act. 
Licensees. 

Master  and  Servant. 
Negligence. 
Trespassers. 
Apparent     danger     destroying 
self-possession. 
Louisville    St    N.    R.    Co.    v. 
Stewart  (Ala.),  34. 
Effect  of. 
Willingham    v.  Macon    &  B. 
Ry.  Co.  (Ga.),  340. 

Evidence. 

Evidence  of  similar  acts  of  con- 
tributory negligence. 
Simmons    v.    Pennsylvania 
R.  Co.  (Penn.),  460. 
Intoxication. 
Louisville    St    N.     R.    Co.    v. 
Cummins'       Adm'r     (Ky.), 
774. 


CONTRIBUTORY  NEGLI- 
GENCE— Continued. 

Pleaded  under  general  denial  of 
liability. 

Kennedy  v.  Southern  Ry.  Co. 
(S.  Car.),  121. 

COUPONS. 

See  Preferential  Claims. 

COURTS. 
See  Trials. 

CREDITORS. 

See  Preferential  Claims. 

CROSSINGS. 

See  Gales. 

Care    required  of   trainmen  at 
street  crossings. 
Louisville   &    N.    R.    Co.    v. 
Cummins'      Adm'r      (Ky.), 
774. 

Contributory  Negligence. 

Circumstances  to  be  consid- 
ered by  jury. 

Louisville  &   N.  R.    Co.   v. 
Stewart  (Ala.),  34. 
Driving  across  in  front  of  ap- 
proaching   train,     question 
for  jury. 

New  York,  S.  &  W.  R.  Co. 
v.  Moore  (C.  C.  A.),  462. 
Driving  over  while  asleep. 
Dalton  v.  Chicago,   R.  I.  St 
P.  Ry.  Co.  (Iowa),  460. 
Duty  to  stop  and  listen  where 
view  of  tracks  is  obstructed 
to  within  10  feet  thereof. 
Hook  v.  Missouri  Pac.  Ry. 
(Mo.),  787. 
Effect  of  absence  of  flagman 
where    pedestrian    was    ap- 
prised of  danger. 
Louisville    St  N.    R.  Co.  v. 
Cummins'     Adm'r    (Ky.), 
774. 

Effect  of  failure  to  look  and 
listen   where  statutory  sig- 
nals were  notgiven. 
Chicago    St    E.    R.    Co.    v. 
Thomas  (Ind.),  343. 

Evidence  of  habit  of  falling 
asleep  in  vehicle. 
Dalton  v.  Chicago,  R.  I.  St 
P.  Ry.  Co.  (Iowa),  460. 

Evidence  of  movements  of 
other  trains,  in  action  for 
injury  to  bicycle  rider  at 
crossing. 

Louisville  St  N.    R.  Co.    v. 
Stewart  (Ala.),  34. 
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CROSSINGS—  Continued. 

Evidence   of   similar  acts  of 
contributory  negligence. 
Dalton   v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa),  460. 
Failure  to  look  and  listen. 
Green  etal.  v.  Southern  Pac. 
Co.  (Cal.),  26. 
Failure    to    look    and    listen 
shown  by  physical  facts. 
Hook  v,  Missouri  Pac.  Ry. 
Co.  (Mo.),  787. 
Failure    to   look   and  listen, 
verdict  not  consistent  with 
special  findings. 
Schulte   v.  Chicago,   M.    & 
St.  P.  Ry.  Co.  (Iowa),  356. 
Failure  to  look  for  train. 
Chicago,  B.  &  Q.  R.  Co.  v. 

Yost  (Neb. ) ,  92. 
111.  Cent.  R.   Co.   v.  Crock- 
ert  (Miss.),  246. 
Instructions. 
Louisville  &  N.    R.  Co.  v. 
Stewart  (Ala. ) ,  34. 
Intoxication. 
Louisville    &  N.   R.  Co.    v. 
Cummins'    Adm'r     (Ky.), 
774. 
Looking    and    listening,  spe- 
cial finding. 

Schulte   v.    Chicago,  M.    & 
St.  P.  Ry.  Co.  (Iowa),  356. 
No  recovery  in  action  for  kill- 
ing person  at  crossing  where 
no  evidence  as  to  the  pres- 
ence or  absence    of  contrib- 
utory negligence. 
Wieland  v.  President,  etc., 
of    D.    &   H.   Canal    Co. 
(N.  Y.),  130. 
Presumption  as  to    object  of 
brakeman  in  attempting  to 
cross   track    where   he  was 
killed. 

Hurst  v.  Kansas  City,  P.   & 
G.  R.  Co.   (Mo.),  905. 
Presumption    of     where     de- 
ceased  drove    on    track    in 
front  of  approaching  train 
which  he  should  have  seen. 
Hook  v.  Missouri  Pac.  Ry. 
Co.  (Mo.),  787. 
Question  for  jury. 
Bard  v.  Philadelphia  &  Ry. 
Co.  (Penn. ) ,  782. 
Stop,  look  and  listen,  question 
for  jury. 

Cummings    v.    Chicago,  R. 
I.  &  P.    Ry.  Co.   (Iowa), 
470. 
Elston  v,   Del.,  I*.   &  W.  R. 

Co.  (Penn.),  354. 
McCusker  v.  Penn.  R.  Co. 
(Penn.),  351. 


CROSSINGS—  Continued. 

Sufficiency  of  evidence. 
Henavie  v.  N.    Y.    Cent.  & 
H.  R.  R.   Co.    (N.  Y.)f  31. 
Schmidt  v.  Great  Northern 
Ry.  Co.  (Minn. ),  95. 

Damages. 

Excessive  verdict  in  favor  of 
next  of  kin. 

Rafferty  v.  Erie  R.  Co.  (N. 
J.),  778. 
Discontinuance    of    highway 
crossed  by  railroad. 
Nickerson  v.  New  York,  N.  H. 
&H.  R.Co.  (Mass.), 806. 
Duty  to  maintain  private  cross- 
ing built  by  company. 
Willingham  v.  Macon  &  B.  Ry. 
Co.  (Ga.),340. 
Duty    to    restore   highway, 
statutes,   action  for  wrongful 
death. 

Bush  v.  Delaware,  I*.  &  W.  R. 
Co.  (N.  Y.),  516. 

Evidence. 

Absence  of  evidence  of  negli- 
gence or  contributory  negli- 
gence, in  action  of  death  of 
employee  crossing  tracks. 
Elliott  v.  Western  A  A.  R. 

Co.  (Ga.),889. 
Admissibility  of  public  records 
as  tending  to  show  a  public 
way,  in  action  for  injuries 
received  by  reason  of  defect 
in  highway  crossing. 
Nickerson  v.  New  York,  N. 

H.  &  H.   R.  Co.   (Mass.), 

806. 
As  to  signals  and  speed. 
Daubert  v.   Delaware,  L.  St 

W.  R.  Co.  (Penn.),  456. 
Habit  of  falling  asleep  in  ve- 
hicle. 
Dalton  v.  Chicago,  R.  I.  & 

P.  Ry.  Co.  (Iowa),  460. 
Of  movements  of  other  trains 
as  bearing  on  the  question 
of  contributory  negligence, 
in  action  for  injury  to  bicycle 
rider. 
Louisville  &  N.   R.   Co.   v. 

Stewart  (Ala.),  34. 
Nonexpert    testimony    as    to 
speed  of  train. 
Louisville  &  N.   R.   Co.    v. 

Stewart  (Ala.),  34. 
No  recovery,  for  death,  where 
no  evidence  as  to  presence 
or   absence  of  contributory 
negligence. 
Wieland  v.  President,  etc., 

of  Delaware  &    H.  Canal 

Co.  (N.  Y.),  130. 
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CROSSINGS—  Continued. 

Opinion  evidence. 
Louisville    &  N.    R.   Co.  v. 
Stewart  (Ala.),  34. 
Mutual  duty  of    company    and 
traveler. 

Rafferty  v.  Erie  R.  Co.  (N.  J.), 
778. 
Notice   of   injury    required   by 
statute  must  be  given. 
Nickerson  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Mass.),  805. 
Pleading  right  to  pass  over,  de- 
parture. 

Cederson  v.  Oregon  R.  &  Nav. 
Co.  (Ore.),  624. 
Section  2220  et  seq  of  Civil  Code 
of  Georgia  not  applicable  to 
private  crossing  not  estab- 
lished by  law. 

Willingham  v.  Macon  &  B.  Ry. 
Co.  (6a.),  340. 
Similar    acts    of    contributory 
negligence. 

Dal  ton  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  460. 
Sufficiency  of  evidence  to  sus- 
tain verdict  for  plaintiff. 
Rafferty  v.  Erie    R.  Co.    (N. 
J.),  778. 
Sufficiency    of  petition    for  ap- 
pointment of  grade  crossing 
commissioners. 

In  re  Grade  Crossing  Com'rs  of 
City  of  Buffalo  (N.  Y.),  747. 

DAMAGES. 

See  Carriers  of  Freight. 
Carriers  of  Passengers. 
Children. 

Death  by  Wrongful  Act. 
Railroads  in  Streets. 

Elements. 

Personal     injuries,     harmless 
error  in  instructing. 
Coley  v.  North  Carolina  R. 
Co.  (N.  Car.),  891. 

Evidence. 

Evidence  as  to  previous  earn- 
ings in  action  for  injury  to 
employee. 

Central  of  Georgia  Ry.  Co. 
v.  Perkerson  (Ga.),  63. 

Hearsay  evidence   tending  to 
enhance  damages. 
Trott  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  391. 

Life  tables. 
Trott  v.  Chicago,  R.  I.  &  Ry. 
Co.  (Iowa),  391. 

Of  purchase  of  clothing  in 
action  for  loss  of  trunk. 


DAMAGES—  Continued. 

Drake  v.  Yazoo  &  M.  V.  R. 
Co.  (Miss.),  142. 
That  his  widow  was  supported 
by  deceased. 

St.  Louis,  P.  &  N.  Ry.  Co.  v. 
Dorsey(Ill.),280. 
Exaggeration    to    confer   juris- 
diction. 

Mexican    Cent.    Ry.     Co. , 
Limited,  v.   Glover   (C.    C. 
A.),  272. 
Excessive  verdict. 
Alabama  &  V.  Ry.  Co.  v.  Bell 
(Miss.),  155. 
Excessive  verdict  for   personal 
injuries  to  passenger. 
Yazoo   &   M.    V.    R.    Co.    v. 
Martin  (Miss.),  301. 
Instruction  in  actions  for  ejec- 
tion of  passengers. 
Boston   &  M.    R.    v.    Sargent 
(N.  H. ) ,  336. 
Liability  for  second    injury   to 
switchman     injured    through 
negligence     of    engineer     in 
backing  train. 

Illinois  Cent.  R.  Co.  v.  Stewart 
(Ky.),  874. 

Measure  of,  for  breach  of  con- 
tract to  furnish  cars. 
Baxley  v.  Tallassee(Ala.),  170. 

Presumption  that  they  were  sus- 
tained in  action  for  death  of 
husband  and  father. 
Chicago  &  E.  R.  Co.  v.  Thomas 
(Ind.),  343. 

Punitive  Damages. 

May  be  allowed  where  gross 
negligence  is  shown. 
Illinois    Cent.    R.     Co.     v. 
Stewart  (Ky. ) ,  874. 

Verdict  for  $15,000  for  loss  of 
both  legs  will  not  be'  set 
aside  as  excessive  where 
punitive  damages  were  au- 
thorized. 

Illinois   Cent.     R.    Co.     v. 
Stewart  (Ky.),875. 

Verdict  will  be  disturbed  as 
excessive,  when  they  are 
allowed,  only  in  extreme 
cases. 

Illinois    Cent.    R.     Co.     v. 
Stewart  (Ky.),875. 

Separate  recovery  for  successive 
injuries. 

Illinois  Cent.  R.  Co.  v.  Stewart 
(Ky.),875. 

DANGEROUS  PREMISES. 
See  Children. 
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DEATH 
ACT. 


BY    WRONGFUL 


See  Jurisdiction. 

Amendment  of  declaration  con- 
stituting' a  departure  so  as  to 
render  action  barred  by  limi- 
tations. 

Boston  &  M.  R.    R.   v.  Hurd 
(C.  C.  A.),  674. 

Assets  within  county  of  railroad, 
sufficiency  of  evidence  in  ac- 
tion by  administrator. 
Boston  &  M.  R.  R.  Co.  v.  Hurd 
(C.  C.  A.),  675. 

Capacity  of  New  Hampshire  ad- 
ministrator of  estate  of  person 
who  had  resided  in  Massachu- 
setts to  sue,  statutes. 
Boston  &  M.  R.  R.  v.  Hurd  (C. 
C.  A.),  674. 

Contributory  Negligence. 

No  defense  under  Mass.  stat- 
ute providing  for  the  punish- 
ment of  railroads,  unless 
true  cause  of  injury. 
Boston  &  M.  R.  R.  v.  Hurd 
(C  C.  A.),  674. 

Presumption  of  contributory 
negligence  where  deceased 
drove 'on  the  track  in  front 
of  approaching  train,  which 
he  should  have  seen. 
Hook  v.  Missouri  Pac.  Ry. 
Co.  (Mo.), 787. 

Damages. 

Evidence  as  to  family  of  de- 
ceased. 

Southern   Ry.    Co.  in  Ken- 
tucky   v.    Evans'    Adm'r 
(Ky.),  809. 
Evidence  that  deceased  did  not 
contribute  to  the  support  of 
next  of  kin. 

Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Ryan  (Kan.),  684. 
Excessive  verdict  in  favor  of 
next  of  kin. 

Rafferty  v.  Erie  R.  Co.   (N. 
J.),  778. 
Measure  of. 
Southern   Ry.  Co.    in   Ken- 
tucky   v.    Evans'    Adm'r 
(Ky.),  809. 
Persons  entitled  to  recover. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Ryan  (Kan.),  684. 
Presumption    that  they  were 
sustained  in  action  for  death 
of  husband  and  father. 
Chicago    &    E.    R.    Co.    v. 
Thomas  (Ind.),  343. 
Right  of  adult  children  to  re- 
cover damages  for  the  negli- 


DBATH  BY  WRONGFUL  ACT 
— Continued. 

gent  killing  of  their  father, 
who  made  them  a  yearly  al- 
lowance, is  not  affected  by 
the  fact  that  they  inherited 
his  estate 

Stabler  v.  Philadelphia  &  R. 
Ry.  Co.  (Penn.),  815. 

While  jury  may  consider  the 
probable  personal  expenses 
of  decedent,  the  failure  to  so 
instruct  the  jury  was  not 
error. 

Southern  Ry.  Co.  in  Ken- 
tucky v.  Evans'  Adm'r 
(Ky.),809. 

Error  in  granting  nonsuit. 
Griffen  v.  Brunswick  &  W.  R. 
Co.  (Ga.),808. 

Evidence. 

Subsequent  unchaste  conduct 

pf    widow,    in    action    for 

wrongful  death  of  husband. 

Kolb  v.  Union  R.  Co.  (R.  I.), 

811. 

Judicial  knowledge  of  laws  of 
sister  state. 
In  re  Mayo's  Estate.   Ex  parte 

Northeastern     R.     Co.     (S. 

Car.),  100. 

Jurisdiction  of  Ohio  courts  where 
death  occurred  in  Indiana. 
Wabash  R.  Co.  v.  Fox  (Ohio), 
690. 

Jurisdiction  where  death  was  in- 
flicted in  foreign  state,  exist- 
ence of  similar  foreign  statute. 
Wabash  R.  Co.  v.  Fox  (Ohio), 
690. 

Liability  for  wrongful  death  gov- 
erned by   law   of  state  where 
inflicted. 
Cowen  v.  Ray  (C.  C.  A.),  531. 

Massachusetts  statute  authoriz- 
ing actions  for  death  of  passen- 
ger not  applicable  to  railroads. 
Boston  &  M.  R.  R.  v.  Hurd  (C. 
C.  A.),  674. 

Massachusetts  statute  authoriz- 
ing recovery  in  actions  for 
death  of  passenger,  to  punish 
railroad,  is  remedial  in  an  in- 
ternational sense,  and  recovery 
thereunder  may  be  had  in  fed- 
eral court  of  sister  state. 

Boston  &  M.  R.  R.  v.  Hard 
(C.  C  A.),  674. 

Next  of  kin,  statute. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
v,  Ryan  (Kan.),  684. 
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DEATH  BY  WRONGFUL  ACT 
— Continued, 

Presumption  that  deceased  exer- 
cised ordinary  care. 
Dalton  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  460. 

Release  by  widow  in  considera- 
tion of  benefits  from  relief  de- 
partment no  bar  to  action  by 
administrator. 
Cowen  v,  Ray  (C.  C.  A.),  531. 

Statutory  right  of  action  as  as- 
set of  estate. 

In  re  Mayo's  Estate.  Ex 
parte  Northeastern  R.  Co. 
(S.  Car.),  99. 

Whether  pledge  of  relief  depart- 
ment certificate  an  assignment 
of  widow's  right  of  action. 
Cowen  v.  Ray  (C.  C.  A.),  531. 

DEEDS. 

See  Evidence. 

DEFENCES. 
See  Pleading. 

DELIVERY. 

See  Connecting  Carriers. 

DEPARTURE. 

See  Death  by  Wrongful  Act. 

DIRECTION  OF  VERDICT. 

Credibility  of  evidence,  question 

for  jury. 

Gwyn  Harper  Mfg.  Co.  v.  Car- 
olina Cent.  R.  Co.  (N.  Car.), 
429. 

Louisville  &  N.  R.  Co.  v.  Stew- 
art (Ala.),  34. 
Properly  refused. 

Mexican  Cent.  Ry.  Co.,  Lim- 
ited, v.  Glover  (C.  C.  A.),  272. 

DISCRIMINATION. 

See  Carriers  of  Freight. 

DIVERSE  CITIZENSHIP. 
See  Jurisdiction* 

EJECTION  OF  PASSENGERS. 
See  Carriers  of  Passengers. 

EJECTION    OF     TRESPASS- 
ERS. 
See  Trespassers. 

EJECTMENT. 

See  Eminent  Domain. 
Right  of  Way. 

Issues. 
Gray  et  al.  v.  Chicago,  M.  & 
St.  P.  R.  Co.  et  al.  (111.),  252. 


ELEVATORS. 

See  Local  Assessments. 

EMINENT  DOMAIN. 

See  Railroads  in  Streets. 

Company  may  determine  neces- 
sity of  exercising  the  power  to 
appropriate  land  under  Sand. 
&  H.  Dig.  §  6175. 
McKennon  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  (Ark.),  527. 

EMPLOYERS'    LIABILITY 
ACT. 

See  Fellow  Servants. 
Master  and  Servant. 

Constitutionality   of  employers' 
liability  act  of  Indiana. 
Indianapolis  Union  Ry.  Co.  v. 
Houlihan  (Ind.),  915. 

Doctrine  of  assumption  of  risk 
rendered  not  applicable  by 
statute. 

Coley  v.    North   Carolina   R. 
Co.  (N.  Car.),  891. 

Liability  for  death  of  fireman  of 
other  train  through  failure  to 
place  danger  signals  on  track, 
Indiana  doctrine. 
Cowen  v.  Ray  (C.  C.  A.),  531. 

Question  for  jury  whether  work 
of  clearing  wrecked  train  from 
track,  which  caused  roof  of  car 
to  fall  upon  section  hand,  was 
being  executed  so  as  to  expose 
him  to  the  peculiar  hazards  of 
railroad  service,  within  mean- 
ing of  employers*  liability  act 
of  Minnesota. 

Kreuzer  v.  Great  Northern  Ry. 
Co.  (Minn.),  912. 

ESTOPPEL. 

See  Taxation. 

EVIDENCE. 

See  Accident  on  Track. 

Contributory    Negligence. 

Crossings. 

Damages. 

Death  by  Wrongful  Act. 

Fires. 

Injury  to  Stock. 

Master  and  Servant. 

Nonsuit. 

Personal  Injuries. 

Res  Gestce. 

Stock ,  Injuries  to. 

Trespassers. 

Trial. 

Accuracy  of  photographs. 
New  York,  S.  &  W.  R.  Co.  v. 
Moore  (C.  C.  A.),  462. 
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EVIDENCE— Continued. 

Admissibility  of  official  reports 
of  connecting  carriers  in   ac- 
tion for  loss  of  goods. 
Gwyn  Harper  Mfg.  v.  Carolina 
Cent.  R.  Co.  (N.  Car.),  429. 
Admissibility    where    statutory 
provision  not  applicable. 
Willing-ham   v.    Macon  &  B. 
Ry.  Co.  (Ga.),340. 
Ancient  deeds. 

Thompson  v.  Louisville  &  N. 
R.  Co.  (Ky. ) ,  665. 
As  to  signals  and  speed. 

Daubert  v.  Delaware,  L.  &  W. 
R.  Co.  (Penn.),  456. 
As  to  whether  engineer  was    a 
careful  man. 

Hicks  v.    Southern    Ry.    Co. 
(S.  Car.),  217. 
Burden  of  proof  on  defendant, 
under  Louisiana    statute    to 
show  that  the  killing  of  stock 
on  its  track  was  not  the  result 
of  its  negligence. 
Mire  v.  Yazoo  &  M.  Val.  R. 
Co.  (La.),  761. 
Error  in  admitting  in  action  for 
injury  to  employee  cured  by 
instruction. 

Illinois  Cent.  R.  Co.  v.  Stew- 
art (Ky.),  874. 
Evidence    of   habit    of    falling 
asleep  while  crossing  track. 
Dalton  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  460. 
Expert  testimony  as  to  bridge 
material. 

Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 
Expert  testimony  as  to  what  is 
an  accommodation  train. 
Gray  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (111.),  252. 
Failure  to    look    and   listen    at 
crossing    shown    by    physical 
facts. 

Hook  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  787. 
Harmless  error. 
Aske  v.  Duluth  &  I.  R.  R.  Co. 
(Minn.),  819. 
Immaterial  evidence. 
Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa) ,  586. 

Life  tables. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

v.  Ryan  (Kan.).  684. 
Trott  v.  Chicago,   R.  I.  &  P. 

Ry.  Co.  (Iowa),  391. 

Non-expert  testimony  as  to  speed 
at  crossing. 

Louisville    &    N.     R.    Co.    v. 
Stewart  (Ala.),  34. 


BVIDBNOB— Continued. 

Of  extent  of  personal  injuries 
admissible  in  corroboration  of 
plaintiff's  testimony. 
Illinois  Cent.  R.  Co.  v.  Stew- 
art (Ky.),874. 
Of  failure  to  give  crossing  sig- 
nals, in   action  for  injury  to 
stock  near  crossing. 
Willingham    v.    Macon  A  B. 
Ry.  Co.  (Ga.),  340. 
Opinion  evidence  as  to  cause  of 
injury  to  employee. 
Trott  v.  Chicago,  R.  I.  &  P. 
Ry .  Co.  (Iowa) ,  391. 
Opinion  evidence  as  to  habitual 
carefulness  on   part  of  engi- 
neer. 

Mosnat  v.   Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  609. 
Release  from  claim  for  personal 
injuries  to  employee  cannot  be 
contradicted  by  parol  evidence. 
Indianapolis  Union  Ry.  Co.  v. 
Houlihan  (Ind.) ,  916. 
Subsequent  repairs  of  bridges. 
Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 
Withdrawal. 
McCusker   v.    Penn.    R.    Co. 
(Penn.),  351. 

BXOBPTIONS. 
See  Instructions. 

EXEMPTIONS. 

See  Local  Assessments. 
Taxation. 

EXPERT  TESTIMONY. 
See  Evidence. 

FEDERAL  JURISDICTION. 
See  Jurisdiction. 

FELLOW  SERVANTS. 

Assumption    of  risk    of  incom- 
petency of  fellow  servant. 
Hicks  v.  Southern  Ry.  Co.  (S. 
Car.),  217. 
Brakeman  and  fireman. 
Southern  Ry.  in  Kentucky  v. 
Clifford  (Ky. ) ,  229. 
Care  due  from    master  in  em- 
ploying fellow  servant. 
Hicks  v.  Southern  Ry.  Co.  (S. 
Car.),  217. 

Engineer  could  recover  for  gross 
negligence  of  his  fellow  serv- 
ant,   the    engineer   of    other 
train. 
Cincinnati,     etc.,     Ry.    Co.'s 

Receiver  v.    Roberts  (Ky.), 

322. 
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FELLOW  SERVANTS—  Cont'd. 

Engineers  of  different  trains. 
Cincinnati,    etc.,     Ry.     Co. 'a 
Receiver  v.    Roberts  (Ky.), 
322. 
Liability  for  negligence  of,  in- 
structions. 

Hicks  v.  Southern  Ry.  Co.  (S. 
Car.),  217. 
Modification  of  instruction  as  to 
who  are. 

Hicks  v.  Southern  Ry.  Co.  (S. 
Car. ) ,.  217. 
Not    liable    for   negligence   of 
plaintiff's  fellow  switchman. 
Illinois  Cent.  R.  Co.  v.  Stew- 
art (Ky.),  874. 
What  law  governs  in  action  for 
death  in  another  state. 
111.    Cent.    R.    Co.    v.    Harris 
(Miss.),  119. 
Whether    boss    and    his    hands 
loading  lumber  on  car  are. 
Bryan  v.  Southern  Ry.  Co.  (N. 
Car. ) ,  542. 

FENCES. 

See  Cattle  Guards. 

FINDINGS  OF  FACT. 

Harmless  error. 
Can  dee  v.  New  York,  N.  H.  & 
H.  R.  Co.  (Conn.),  434. 

FIRES. 

Constitutionality    of   statute 
making    railroad  an  insurer. 
Blackmore  v.   Mo.   Pac.    Ry. 
Co.  (Mo.),  360. 

Evidence. 

Burden  of  proof  as  to  negli- 
gence where  railroad  had 
paid  judgment  against  it 
and  another  party,  in  action 
by  railroad  against  latter. 
Boston  &  M.  R.  R.  v.  Sar- 
gent (N.  H.),335. 
Direction  of  verdict  for  defend- 
ant. 

Alabama,  G.    S.    R.   Co.    v. 
Taylor  (Ala.),  135. 
Making  negligence  a  question 
for  jury. 

Alabama,  G.   S.    R.    Co.  v. 
Taylor  (Ala. ) ,  135. 
Rebuttal    of    presumption    of 
negligence. 
Alabama,  G.    S.   R.  Co.    v. 

Taylor  (Ala.),  135. 
Drake  v.  Yazoo  &  M.  V.  R. 
Co.  (Miss.),  141. 
Report  of  engineer. 
Alabama,  G.    S.    R.   Co.  v. 
Taylor  (Ala.),  135. 


FIRES—  Continued. 

Sufficiency  of  evidence  as  to 
origin. 
Minneapolis    Sash    &  Door 

Co.  v .  Great  Northern  Ry. 

Co.  (Minn.),  750. 

FLAGMEN. 

See  Master  and  Servant. 

FOREIGN    CORPORATIONS. 
See  Process. 

FOREIGN  LAWS. 

See  Judicial  Notice. 

Master  and  Servant. 

Presumptions. 
Chesapeake  &  N.   R.   Co.    v. 
Venable  (Ky.),  449. 
Presumption  as  to  common  law 
of  sister  state. 

Crandall    v.    Great   Northern 
Ry.  Co.  (Minn.),  388. 
Presumption     as    to     foreign 
employers'  liability  act. 
Mexican  Cent.  Ry.  Co.,  Lim- 
ited,  v.    Glover  (C.  C.  A.), 
272. 
Right  to  recover  in  federal  court 
for    injury     to    employee    in- 
flicted in  Mexico. 
Mexican    Cent.    Ry.    Co.    v. 
Jones  (C.  C.  A.),  200. 

FORFEITURE. 

See  Right  of  Way. 

FRIGHTENING  HOR8ES. 

Issues. 
Chattanooga  &  D.  R.  Co.  v. 
Voils(Ga.),  302. 

Liability  for  negligence  in  oper- 
ation of  cars  furnished  to 
another  company  and  operated 
on  latter's  road. 
Thompson  v.  Dotterer  (La.), 
14. 

Proximate  cause  where  horse 
frightened  by  escape  of  steam 
while  delay  caused  by  viola- 
tion of  ordinance  in  failing  to 
raise  safety  gates. 
Simmons  v.  Pennsylvania  R. 
Co.  (Penn.),  466. 

FROGS. 

Judicial  notice  that  unblocked 
frogs  could  have  been  seen  by 
deceased  brakeman. 
Jones  v.  Flint  &  P.  M.  R.  Co. 
(Mich. ) ,  904. 

GATES. 

See  Stock,  Injuries  to. 
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GRANTS. 

See  Right  of  Way. 

GROSS  NEGLIGENCE. 
See  Damages. 

Master  and  Servant. 
Negligence. 

HAND-OARS. 
See  Children. 

HARMLESS  ERRORS. 
See  Evidence. 

IMPEACHMENT. 
See  Witnesses. 

IMPROVEMENTS. 
See  Right  of  Way. 

INDEPENDENT  CONTRACT- 
ORS. 

Liability  for  negligence  where 
railroad  company  was  control- 
ling the  work. 

Louisville  &  N.  R.  Co.  v.  Tow 
(Ky.),441. 
Who  are. 
Louisville  &  N.  R.  Co.  v.  Tow 
(Ky.),  441. 

INJUNCTION. 

Is  not  wholly    a  writ  of  right, 
even  to  enforce  a  strictly  legal 
right. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

el  at.  v.  Meyer  (Kan.),  764. 
Right  to  enjoin  occupation  of 
land  recovered  by  railroad  in 
ejectment,  until  payment  of 
value  of  improvements. 
Rutland    R.     Co.    v.   Chaffer 

(Vt.),513. 
Right  to  enjoin  prosecution*  un- 
der California  statute  granting 
stop-over  privileges,  to  prevent 
multiplicity  of  suits. 
Southern  Pac.  Co.  v.  Robinson 

(Cal.),  160. 

INSOLVENCY. 

See  Preferential  Claims. 
Railroads. 

Preferential  claims,  franchise 
tax  levied  during  receivership. 
Chesapeake  &  O.   Ry.  Co.  v. 

Atlantic  Transp.  Co.  (N.  J.), 

709. 

INSTRUCTIONS. 

See  Children. 
Evidence. 
Master  and  Servant. 


INSTRUCTIONS—  Continued. 

Durand's  Adm'x  v.  New  York 
&  L.  B.  R.  Co.  (N.  J. ) ,  208. 
Construction    of    general    oral 
charge. 

Southern    Ry.    Co.    v.   Lynn 
(Ala.),  570. 
Duty  to  protect  employee  from 
his  own  intemperance. 
Parker  i/.  Winona  &  St.  P.  R. 
Co.  (Minn.),  594. 
Effect  of  mere  error  in  form  in 
bill  of  exceptions. 
Louisville  &  N.  R.  Co.  v.  Stew- 
art (Ala.),  34. 
Erroneous    definition    of  negli- 
gence. 

Western    &    A.     R.    Co.     v. 
Vaughan  (6a.),  512. 
Error  not  rendered  harmless  by 
evidence  on  question  not  sub- 
mitted to  jury. 

Merrill  v.  Pacific  Transfer  Co. 
(Cal.),  143. 
Misleading. 
Alabama,  G.  S.  R.  Co.  v.  Tay- 
lor (Ala. ) ,  135. 
Southern    Ry.   Co.    v.    Lynn 
(Ala.),  570. 
Need  not  be  a  writing  in  federal 
court. 

Mexican  Cent.  Ry.  Co.,  Lim- 
ited, v.  Glover  (C.   C.   A.), 
272. 
Not  warranted  by  evidence. 
Hicks  v.  Southern  Ry.  Co.  (S. 

Car.),  217. 
Perry  v.  Western   North  Caro- 
lina R.  Co.  (N.  Car.),  659. 
Presentations  of  issues. 
Blackmore  v.  Mo.    Pac.    Ry. 
Co.  (Mo.),  360. 
Submission  of  issues  in  action 
for  loss  of  freight. 
Gwyn  Harper  Mfg.  Co.  v.  Car- 
olina Cent.  R.  Co.  (N.  Car.), 
429. 
Tending  to  confuse. 
Trott  v.  Chicago,  R.   I.  &  P. 
Ry.  Co.  (Iowa),  391. 

INSURANCE. 

See  Carriers  of  Freight. 

INTERROGATIONS. 

See  Verdict. 

INTERSTATE  COMMERCE. 

Effect  of  one  connecting  car- 
rier's failure  to  publish  joint 
rate  on  validity  of  contract  to 
carry. 

Va.  Coal  &  Iron  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Va.),  261. 
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INTERSTATE     COMMERCE— 
Continued. 

Power  of  state  to  regulate  rates 
for  shipments  between  points 
in    same    state,    but    passing 
through  another  state. 
Kansas    City  S.    Ry.    Co.    v. 
Board  of    Railroad    Com'rs 
(Ark. ) ,  178. 
Recovery  cannot  be  had  for  loss 
of  goods  under  contract  pro- 
viding for  unlawful  discrimi- 
nation. 

Church  v.  Minneapolis  &  St. 
L.  Ry.  Co.  (S.  Dak.),  382. 
Validity  of  joint  rate  based  on 
mistake  of  connecting  carrier 
in  quoting  its  rate. 
Va.  Coal  &  Iron  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Va.),  261. 
What  constitutes. 
Louisville  &  N.  R.  Co.  v.  Van- 
cleave  (Ky.),477. 

INTOXICATION. 

See  Contributory  Negligence. 

JOINT  RATES. 

See  Interstate  Commerce. 

JUDGMENTS. 

Conclusiveness  of  former  judg- 
ment against  railroad  and  an- 
other party,  in  action  by 
former  against  latter. 
Boston  &  M.  R.  R.  v.  Sargent 
(N.  H.),  335. 

JUDICIAL  NOTICE. 

Laws  of  sister  state. 
Crandall    v.    Great   Northern 

Ry.  Co.  (Minn.),  388. 
In    re    Mayo's     Estate.    Ex 
parte  Northeastern    R.    Co. 
(S.  Car.),  99. 
Life  tables. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Ryan  (Kan.),  684. 
That  unblocked  frog  could  have 
been  seen  by  deceased  brake- 
man. 

Jones  v.  Flint  &  P.  M.  R.  Co. 
(Mich.),  904. 

JURISDICTION. 

Company    liable    for    death    of 
intestate  cannot  contest  that 
of  probate  court. 
In  re  Mayo's  Estate.  Ex  parte 
Northeastern     R.     Co.     (S. 
Car.),  99. 
Exaggeration  of  damages,  prov- 
ince of  court. 

Mexican  Cent.  Ry .  Co. ,  Lim- 
ited, v.  Glover (C.  C.  A.), 272. 


JURISDICTION—  Continued. 

Of  federal  courts,  diverse  citizen- 
ship. 

Boston  &  M.  R.  R.    v.  Hurd 
(C.  C.  A.),  674. 

Of    Ohio    courts    where   death 
occurred  in  Indiana. 
Wabash  R.  Co.  v.  Fox  (Ohio), 
690. 

Question  of  liability  of  resident 
defendant  should  not  be  de- 
termined until  final  trial,  where 
it  is  contended  that  the  court 
is  without  jurisdiction  over 
non-resident  defendant  because 
resident  defendant  is  not  liable. 
Central  of  Georgia  Ry.  Co.  v. 
Brown  (Ga.),  561. 

Where  death    was   inflicted   in 
foreign    state,    existence    of 
similar  foreign  statutes. 
Wabash  R.  Co.  v.  Fox  (Ohio), 
690. 

JURORS. 

Impeachment. 
Illinois  Cent.  R.  Co.  v.  West 
(Ky. ) ,  239. 

JURY. 

See  New  Trial. 
Trial. 

JUSTICE  OF  PEACE. 

See  Appeal. 

Dismissal  of  case. 

Central    of   Ga.    Ry.    Co.    v. 
Howard  (Ga.),  15. 

LATERAL  SUPPORT. 
See  Railroads  in  Street. 

LAW  OF  CASE. 

Chicago,   B.   &  Q.    R.  Co.    v. 
Yost  (Neb.),  92. 

LEASES   AND    RUNNING 
POWERS. 

Liability  of  lessor   for  lessee's 
negligence. 

Perry  v.  Western  North  Caro- 
lina R.  Co.  (N.  Car.),  659. 

LEX  LOCI. 

See  Fellow  Servants. 
Master  and  Servant. 

Liability    for    wrongful    death 
governed  by  law  of  state  where 
inflicted. 
Cowen  v.  Ray    (C.  C.  A.),  531. 
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LICENSEES. 

Contributory  Negligence. 

Nonsuit  properly  ordered  not- 
withstanding "  defendant's 
negligence  in  action  for 
injury  sustained  by  one  at 
station  merely  for  his  own 
convenience. 

Davis  v.  Boston  &  M.  R.  R. 
(N.  H.),  821. 
Stepping  on  track   on    depot 
grounds. 

Chattanooga,   R.    &  S.    Ry. 
Co.  v.  Downs  (C.  C.  A.), 
493. 
Duties    owing    to    licensees    at 
depot. 

Norfolk  &  W.  Ry.  Co.  v.  Wood 
( Va. ) ,  317. 
Duty     to      inspect     appliances, 
instructions. 

Cederson     v.    Oregon  R.     & 
Nav.  Co.  (Ore.),  624. 
Duty  to  maintain   station  plat- 
form in  safe  condition. 
Cincinnati,  H.  &  D.  R.  Co.  v. 
Allen  (Ohio),  304. 

Evidence. 

Presumption     of    negligence 
from  happening  of  accident 
to  licensee,  instructions. 
Cederson    v.   Oregon   R.    & 
Nav.  Co.  (Ore.),  625. 

Failure  to  allege  company's 
knowledge  of  defect  in  action 
for  injury  to  licensee  from 
derailment  of  train. 
Cederson  v .  Oregon  R.  &  Nav. 
Co.  (Ore.),  624. 

Liability  for  injuries  to,    from 
dangerous  premises. 
Louisville  &  N.  R.  Co.  etal.  v. 
Sides  (Ala.),  90. 

Liability  for  injury  to  licensee 
on  depot  platform. 
Norfolk  &  W.  Ry.  Co.  v.  Wood 
( Va. ) ,  317. 

License  to  use  right  of  way  as 
foot  path,  sufficiency  of  evi- 
dence. 

Cederson  v.  Oregon  R.  &  Nav. 
Co.  (Ore. ) ,  625. 

Pleading  negligence  in    action 
for    injury   to    licensee    from 
derailment  of  train. 
Cederson  v.  Oregon  R.  &  Nav. 
Co.  (Ore. ) ,  624. 

Presumption  of  negligence  from 
happening  of  accident,  instruc- 
tions. 

Cederson  v.  Oregon  R.  &  Nav. 
Co.  (Ore. ) ,  625. 


LICENSEES—  Continued. 

Sufficiency  of  evidence  as  to 
negligence,  in  action  for  inju- 
ries caused  by  iron  leaning 
against  freight  house  falling 
on  licensee. 

Carter  v.  Boston  &  A.  R.  Co. 
(Mass.),  492. 

Sufficiency    of    evidence    as  to 
whether  ihere   was  failure  to 
inspect  car  wheel. 
Cederson  v.  Oregon  R.  &  Nav. 
Co.  (Ore. ) ,  624. 

LIFE  TABLES. 

See  Damages. 
Evidence. 
Judicial  Notice. 

LIMITATIONS. 

Amendment  of  declaration  con- 
stituting a  departure  so  as  to 
render  action  barred  by  limita- 
tions. 

Boston   &  M.   R.   R.  v.   Hurd 
(C.  C.  A.),  674. 

Ky.  St.    §  819  applies  to  action 
for  charging  more  for  short 
than  long  haul. 
Louisville    St    N.    R.    Co.    v. 
Walker  (Ky.),473. 

Where  injuries  to  low  land  are 
caused    by    railroad     bridge, 
continuous  injury. 
Eells  v.  Chesapeake  &  O.  Ry. 
Co.  (Va.),668. 

LIMITING  LIABILITY. 

See  Carriers  of  Freight. 
Live  Stock. 
Tickets  and  Fares. 

LOCAL  ASSESSMENTS. 

Company's  grain  elevators 
leased  to  and  operated  by  ten- 
ants, if  used  exclusively  in 
storing  and  taking  in  grain 
for  shipments  over  its  road, 
are  exempt  as  railroad's  real 
estate  used  exclusively  in 
operation  of  the  road. 
Hertert,  Treasurer,  v.  Chicago, 

M.  &  St.  P.  Ry.  Co.  (Iowa) , 

672. 

LONG  AND  SHORT  HAUL. 

See  Carriers  of  Freight, 
fiailroad  Com m  issions. 

LUNATICS. 

Authority    to  contract  for  non 
compos  mentis. 
Page  v.  Louisville  &  N.  R.  Co. 
(Ala.),  1. 
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MAIL  OLBRK. 

See  Carriers  of  Passengers. 

MANDAMUS. 

Parties  in  mandamus  proceed- 
ings to  compel  lessee  of  rail- 
road to  remove  obstruction  in 
street. 

People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y. ),  192. 

Proper  remedy  to  compel  restora- 
tion of  highway  by  railroad. 
People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y. ) ,  192. 

To  railroad  to  compel  removal  of 
obstruction,  sufficiency  of  affi- 
davit under  New  York  statute. 
People  v .  Northern  Cent.  Rv. 
Co.  (N.  Y.),  192. 

MASTER  AND  SERVANT. 

See  Employers9  Liability  Acts. 
Fellow  Servants. 
Private  Railroads. 
Release. 

Assumption  of  Risk. 

Durand's    Adm'x    v.    New 
York.L,.  B.  R.  Co.  (N.  J.), 
208. 
Defective  appliance. 
Western  &  A.  R.  Co.  v.  Brad- 
ford (Ga.)f  298. 
Doctrine  of  rendered  inappli- 
cable by  statute. 
Coley  v.  North  Carolina  R. 
Co.  (N.  Car.),  891. 
Effect  of  injured  brakeman's 
knowledge  of  defect  in  sta- 
tion yard. 

Hurst  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo. ) ,  899. 
Incompetency    or    negligence 
of  fellow  servant. 
Hicks  v.  Southern  Ry.  Co. 
(S.  Car.),  217. 
Injury  to  brakeman,  defect  in 
station  yard. 

Hurst  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo.),  899. 
Instruction  as  to  when  em- 
ployee was  chargeable  with 
knowledge  of  defect  in 
switch  target. 

Durand's  Adm'x  v.  New 
York  &  h.  B.  R.  Co.  (N. 
J.),  208. 

Insufficient  yard  force. 
Young  et  at.  v.  Syracuse,  B, 
&  N.  Y.   R.  Co.    (N.   Y.), 
11. 

Loading  lumber  on  car. 
Bryan  v.  Southern  Ry.  Co, 
(N.  Car.),  542. 


MASTER    AND    SERVANT— 
Continued. 

Modification  of  instruction. 
Chicago,    etc.,    Ry.    Co.    v. 
Kinnare  (111.),  328. 

Obeying  order  to  arrest  tres- 
passer by  employee  acting 
outside  scope  of  employment. 
Chicago,  etc.,    Ry.    Co.    v. 
Kinnare  (111.),  328. 

Pleading  absence  of,  in  action 
for  injury  from  defective 
appliance  sustained  in  sister 
state,  where  it  is  not  shown 
that  common  law  prevails 
therein. 

Charleston  &  W.  C.  Ry.  Co. 
v.  Miller  (Ga.),  339. 

Where  contributory  n  e  g  1  i- 
gence  of  brakeman  in  board- 
ing train  and  negligence  in 
failing  to  provide  safe  sta- 
tion yards. 

Hurst  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo.),  899. 

Construction  of    employers' 
liability  act  of  Mexico. 
Mexican    Cent.     Ry.     Co., 

Limited,  v.  Glover (C.  C.  A.), 

272. 

Contributory  Negligence. 

Care    required    of     employee 
crossing    tracks  at   station, 
to  board  train. 
Wabash   R.     Co.   v.    Skiles 
(Ohio),  882. 

Engineer  using  defective  drain 
pipe  on  tender  as  handhold, 
question  for  jury. 
Coley  v.  North  Carolina  R, 
Co.  (N.  Car.),  891. 

Evidence  as  to  whether  duties 
of  brakeman    required  him 
to  be  on  top  of  car. 
Quinlan  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa),  385. 
Failure  of  flagman  to  look  for 
train  and  absence  of  lookout 
on  rear  of  train. 
Coleman's  Adm'x   v.   Pitts- 
burg, C,  C.  &St.  L.  Ry. 
Co.  (Ky,),453. 
Falling  asleep  on  end  of  cross 
tie. 

Stewart  v.  Southern  Ry.  Co. 
(N.  Car.),  601. 
Instructions. 
Central  of  Ga.   Ry.   Co.    v. 

Perkerson  (Ga.),  63. 
Western    &   A.    R.    Co.    v. 
Jackson  (Ga.),  296. 
Judicial  notice  that  unblocked 
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Continued. 

frog  could  have   been   seen 
by  deceased  brakeman. 
Jones  v.   Flint  A  P.   M.  R. 

Co.  (Mich.),  904. 
Jumping  from  train  to  avoid 
danger. 
Cowen  et  aL   v.  Ray  (C.  C. 

A.),  531. 
Opinion  evidence  as  to  habitual 
carefulness  on  part  of  engi- 
neer. 
Mosnat  v.  Chicago  &  N.  W. 

Ry.  Co.  (Iowa),  609. 
Presumption   as  to  object  of 
brakeman  in  crossing  track 
where  he  was  killed. 
Jones  v.   Flint  &  P.  M.  R. 

Co.  (Mich.),  904. 
Question  for  jury. 
Southern  Ry.   in  Kentucky 

v.  Cooper  (Ky.),  231. 
Question  for  jury,  in  action 
for  killing  of  brakeman. 
Jones  v.  Flint  &  P.  M.   R. 

Co.  (Mich.),  904. 
Question  for  jury  whether 
brakeman  injured  by  reason 
of  unblocked  guard  rail, 
while  uncoupling  cars  by 
hand  because  lever  was  de- 
fective, was  guilty  of. 
Trott  v.  Chicago,  R.  I.  &  P. 

Ry.  Co.  (Iowa),  391. 
Reliance  on  promise  to  repair 
appliance,  question  for  jury. 
Mann  v.  Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  325. 
Section    hand    killed   while 
stooping  over  rail. 
Sharp  v.  Missouri  Pac.  Ry. 

Co.  (Mo.),  47. 
Sufficiency  of  instruction  as  to 
contributory  negligence  of 
employee  which  was  not  a 
proximate  cause  of  his  in- 
jury. 
Trott  v.  Chicago,  R.  I.  &  P. 

Ry.  Co.   (Iowa),  391. 
Violation  of  rule  to  run  slow 
by  engineer.  v 

Lonzer  v.    Lehigh   Val.    R. 

Co.  (Penn.),  333. 

Whether    brakeman' s    igno- 
rance of  defect  in   roadbed 
must  be  pleaded. 
Chesapeake  &  N.  R.  Co.  v. 
Venable(Ky.),  450. 

Whether  employee  was  so 
reckless  as  to  preclude  him 
from  asserting  reliance  on 
promise  to  repair  was  for  the 
jury. 


MASTER     AND    SERVANT— 
Continued. 

Mann  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.),  325. 

Damages. 

Evidence  as  to  previous  earn- 
ings. 

Central  of  Ga.   Ry.   Co.    v. 
Perkerson  (Ga. ) ,  63. 
Instruction     limiting     future 
earning    power    to    manual 
labor. 

Trott  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  391. 
Release  by  widow  in  consider- 
ation of  benefits  from  relief 
department  no  bar  to  action 
by  administrator. 
Cowen  v.  Ray  (C.  C.  A. ) ,  531. 
Direction  of   verdict    for   plain- 
tiff   in    action    for  injury    to 
fireman  in  a  collision. 
Mexican  Cent.  Ry.  Co.,  Lim- 
ited,   v.    Glover  (C.  C.  A.), 
272. 

Duties  and  Liabilities  of  Master 
to  Servant. 

Absence  of  evidence  of  negli- 
gence or  contributory  negli- 
gence in  action  for  death  of 
employee  crossing  track. 
Elliott  v.  Western  &  A.  R. 
Co.  (Ga.),  889. 
Admissibility  in  evidence  of 
book  of  rules  for  government 
of  employers. 

Mosnat  p.  Chicago  &  N.  W. 
Ry.  Co.  (Iowa),  609. 
Burden  of  proof  as  to  absence 
of  negligence. 

Western    &    A.    R.    Co.    v. 
Jackson  (Ga.),  2%. 
Care  due  from  master  in  em- 
ploying fellow  servant. 
Hicks  v.   Southern   Ry.  Co. 
(S.  Car.),  217. 
Care  due  from  master  to  em- 
ployee of  private  railroad. 
Lynn  v.  Antrim  Lumber  Co., 
Limited,  (La.),  598. 
Care  required  of  trainmen   to 
avoid     injuring      employee 
alighting  from  or  boarding 
another  train. 

Wabash    R.    Co.    v.    Skiles 
(Ohio),  881. 
Constitutionality  of  employers' 
liability  act  of  Indiana. 
Indianapolis  Union  Ry.  Co. 
v,  Houlihan  (Ind.),  915. 
Construction     of     employers' 
liability  act  of  Indiana. 
Indianapolis  Union  Ry.  Co. 
v.  Houlihan  (Ind.),  915. 
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MASTER     AND    SERVANT— 
Continued. 

Duty  to  furnish  safe  tools  and 
appliances. 
Kent  v.  Yazoo  &  M.  V.  R. 

Co.  (Miss.),  332. 
Duty  to  inspect  roadbed. 
Chesapeake  &  N.  R.  Co.  v. 

Venable  (Ky.),  450. 
Duty  to  protect  employee  from 
effects  of  his  own  intemper- 
ance. 
Parker  v.  Winona  &  St.  P. 

R.  Co.  (Minn.),  594. 
Engineer    could    recover    for 
injuries  received  in  collision 
caused  by  gross  negligence 
of  train  dispatcher. 
Cincinnati,  etc.,    Ry.    Co.'s 

Receiver  v.  Roberts  (Ky.), 

322. 
Harmless  error  in  instructing 
as  to  liability  for  injury  to 
employee. 

Coleman's  Adm'x  v.    Pitts- 
burg, C,  C.  &  St.  L.  Ry. 

Co.  (Ky.),  453. 
Inference  of  negligence  from 
injury  to  brakeman  by  rea- 
son of  gravel  pile  in  station 
yard. 
Hurst  v.  Kansas  City,  P.   & 

G.  R.  Co.  (Mo.),  899. 
Injury  to  brakeman  from  de- 
fective   railing    on    bridge, 
while  alighting. 
Southern  Ry.  in  Kentucky  v. 

Cooper  (Ky.),  231. 

Injury  to  brakeman,  sufficiency 

of  allegations  of  negligence 

as  to  furnishing  air  brakes. 

Crandall  i\  Great  Northern 

Ry.  Co.  (Minn.),  388. 

Injury  to  servant  from  defect- 
ive   roadbed,   allegation   of 
proximate  cause. 
Baker    v.    Great    Northern 
Ry.  Co.  (Minn.),  396. 

Lex  loci. 
Brewster  v.  Chicago  &  N.  W. 
Ry.  Co.  (Iowa) ,  399. 

Liability  for  death  of  fireman 
in  collision  caused  by  failure 
of  brakeman  of  other  train 
to  place  danger  signals  on 
track,  under  employers'  lia- 
bility act  of  Indiana. 
Cowen  v.  Ray  (C.  C.  A.),  531. 

Liability  for  failure   to  keep 
roadbed  in  repair  in   action 
for  injury  to  brakeman. 
Chesapeake  &  N.  R.  Co.  v. 
Venable  (Ky.),  449. 


MASTER     AND    SERVANT— 
Continued. 

Liability  for  injury  to  switch- 
man caused  by  gross  negli- 
gence of  engineer. 
Illinois  Cent.  R.  Co.  v.  Stew- 
art (Ky.),  874. 
Negligence  in  failing  to  pro- 
vide rules  for  the  operation 
of  hand-cars. 

Wallin  v.  Eastern  Ry.  Co.  of 
Minnesota  (Minn.),  611. 

Negligence  in  loading  lumber 
on  car,  sufficiency  of  evi- 
dence. 

Bryan  v.  Southern   Ry.  Co. 
(N.  Car.),  542. 

Negligence,  question  for  jury, 
in  action  for  injury  to  brake- 
man  on  track,  caused  by 
defective  brake. 
Mexican  Cent.  Ry.  Co.  v. 
Jones  (C.  C.  A.),  200. 

Negligence,  under  Mich.  Com  p. 
Laws,  sec.  6313,  requiring 
the  blocking  of  frogs,  ques- 
tion for  jury. 

Jones  v .  Flint  &  P.  M.  R.  Co. 
(Mich.),  904. 

Negligent  blasting,  question 
for  jury. 

Louisville  &  N.   R.   Co.    v. 
Tow  (Ky.),  442. 

No       separable       controversy 
where  joint    action  against 
employer  and  employee. 
Chesapeake  &  Ohio  Ry.  Co. 
v.  Dixon  (U.  S.),  79. 

Pleading  and  proof,  in  action 
based  on  failure  to  have  suf- 
ficient yard  force. 
Young  et  at.  v.  Syracuse,  B. 
&  N.  Y.  R.  Co.  (N.  Y.),  11. 

Presumption  of  n  e  g  1  i  gence 
from  injury  to  brakeman 
from  defect  in  handhold  on 
engine. 

Southern  Ry.   in    Kentucky 
v.  Cooper  (Ky.),  235. 

Question    for  jury    as  to  the 
cause  of  death  of  brakeman. 
Jones  v.  Flint  A  P.  M.  R. 
Co.  (Mich.),  904. 

Question  for  jury  whether 
work  of  clearing  wrecked 
car  from  track  causing  its 
roof  to  fall  upon  section - 
hand  was  being  executed  so 
as  to  expose  him  to  peculiar 
hazards,  within  meaning  of 
Minn.  Gen.  St.  1894,  sec. 
2701,  making  railroads  liable 
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for  negligence  of  fellow  serv- 
ants. 
Kreuzer  v.   Great  Northern 

Ry.  Co.  (Minn.),  912. 
Right  to  recover  for  injuries 
to  employee  inflicted  in  for- 
eign country. 
■  Mexican  Cent.    Ry.    Co.   z>. 

Jones  (C.  C.  A.),  200. 
Sufficiency  of  complaint  in 
action  for  injury  to  telegraph 
operator   while    crossing 
track  at  station. 
Indianapolis  Union  Ry.  Co. 

v.  Houlihan  (Ind.),  915. 
Sufficiency  of  complaint, 
under  employers'  1  i  a  b  ility 
act  of  Minnesota,  as  to  lia- 
bility for  injury  to  employee 
in  collision  between  hand- 
cars. 
Wallin   v.  Eastern   Ry.  Co. 

of  Minnesota  (Minn.),  611. 
Sufficiency  of  instruction 
silent  as  to  c  o  n  tr  ibutory 
negligence  of  employee, 
which  was  not  proximate 
cause  of  his  injury. 
Trott  v.  Chicago,  R.  I.  &  P. 

Ry.  Co.  (Iowa),  391. 
Unreasonable  period  for  leav- 
ing gravel    piles  c  a  u  s  ing 
injury  to  brakeman  between 
tracks  in  station  yard. 
Hurst  v.  Kansas  City,  P.  & 

G.  R.  Co.  (Mo.),  899. 

Evidence. 

As  to  condition  of  other  rails 
than  that  causing  injury  to 
employee. 

Trott  v .  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  391. 
As  to  whether  engineer  was  a 
careful  man. 

Hicks  v.  Southern  Ry.  Co. 
(S.  Car.),  217. 
Cause   of    brakeman 's   death, 
sufficiency  of  evidence. 
111.    Cent.  R.  Co.  v.  Harris 
(Miss.),  119. 
Expert  testimony  as  to  what 
constitutes  a  safe  condition 
of  track,  in  action  for  injury 
to   brakeman    caused    by 
gravel  pile  in  station  yard.  , 
Hurst  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo. ) ,  899. 
Harmless  error. 
Hicks  v.  Southern  Ry.  Co. 

(S.  Car.),  217. 
Southern  Ry.    in  Kentucky 
v.  Cooper  (Ky.),  231. 


MASTER     AND    8ERVANT— 
Continued. 

Harmless  error  in  admitting 
evidence  of  statement  of 
injured  employee  to  c  o  n- 
ductor  which  should  have 
been  made  to  superinten- 
dent. 

Hicks  v.  Southern  Ry.  Co. 
(S.  Car.),  217. 

Harmless  error  in  admitting 
expert  testimony  to  show 
what  constitutes  safe  condi- 
tion of  tracks,  in  action  for 
injury  to  brakeman  caused 
by  gravel  pile  in  railroad 
yard. 

Hurst  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo. ) ,  899. 

Hearsay  evidence  tending  to- 
enhance  damages. 
Trott  v.   Chicago,  R.   I.   & 
P.  Ry.  Co.  (Iowa),  391. 

Nonsuit,  sufficiency  of  evi- 
dence. 

Hicks  v.    Southern  Ry.  Co. 
(S.  Car.),  217. 

Opinion  evidence  as  to  cause 
of  injury  to  employee. 
Trott  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  391. 

Opinion  evidence  as  to  compe- 
tency of  engineer. 
Hicks  v.  Southern  Ry.   Co. 
(S.  Car.),  217. 

Pleading  and  proof  as  to  de- 
fect in  brake. 

St.  Louis,  P.  &  N.  Ry.  Co. 
v.  Dorsey  (111.),  280. 

Release  from  claim  for  per- 
sonal injuries  cannot  be 
contradicted  by  parol  evi- 
dence. 

Indianapolis  Union  Ry.  Co. 
v.  Houlihan  (Ind),  916. 

Secondary  evidence,  entries, 
in  car  inspector's  books  as 
to  condition  of  car  inflicting 
injury. 

Hicks  v.   Southern  Ry.  Co. 
(S.  Car. ) ,  217. 

Sufficiency  of  evidence  of  de- 
fect in  brake. 

St.  Louis,  P.  &  N.  Ry.  Co. 
v.  Dorsey  (111.),  280. 

Sufficiency  of  evidence  of 
gross  negligence  of  engineer 
causing  injury  to  switch- 
man. 

Illinois    Cent.     R.     Co.    v. 
Stewart  (Ky.),  874. 

Liability    for    ejection  of  tres- 
passer from  moving  train  by 
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brakeman    acting-    without 

authority. 

Cook     v.    Southern    Ry.   Co. 

(N.  Car.),  591. 
Liability  of   master  for   wilful 
torts  of  servant. 
Central  of  Georgia  Ry.  Co.  v. 

Brown  (Ga.),  561. 

Pleading  and  proof  as  to  nature 
of  personal  injuries. 
Mexican  Cent.  Ry.  Co.,  Lim- 
ited,  v.   Glover    (C.  C.  A.), 

272. 

Presumption  as  to  foreign  laws 
relating  to   master's  liability 
for  injury  to  employee. 
Mexican  Cent.  Ry.  Co. ,  Limi- 
ted,  v.    Glover  (C.  C.   A.), 
272. 

MORTALITY  TABLES. 
See  Judicial  Notice. 

MORTGAGES. 

See  Preferential  Claims. 

After-acquired  property. 
Con.   &  Bldg.  v.   Continental 
Trust  Co.  (C.  C.  A.),  487. 

MUNICIPAL    CORPORA- 
TION. 

Whether  town  could  release 
from  performance  of  condi- 
tion subsequent  of  grant  of 
right  of  way. 

Lyman    v.  Suburban   R.    Co. 
et  al.  (111. ) ,  828. 


NEGLIGENCE. 

See  Bridges. 

Carriers  of  Freight. 

Carriers  of  Passengers. 

Children. 

Frightening  Horses. 

Licensees. 

Master  and  Servant. 

Pleading. 

Stocks,  Injuries  to. 

Wantonness. 

Wilfulness. 

Collisions  between'  train  back- 
ing through  city  and  another 
train,  negligence  and  contrib- 
utory negligence. 
Lampkin  et  ux.  v.  McCormick 
(La.),  714. 

Duty  to  guard  excavation  likely 
to  attract  children. 
Savannah,  F.  &  W.  Ry.  Co. 
v.  Beaver  (Ga. ),  646. 

21  (n  s)  A  &  K  R  Cas— 61 


NEGLIGENCE— Continued. 

Erroneous  definitions  in  instruc- 
tions. 

Western    &    A.     R.     Co.     v. 
Vaughan  (Ga.),  512. 
Gross  negligence,  definition. 
Illinois  Cent.  R.  Co.  v.  Stewart 
(Ky . ) ,  874. 
Gross     negligence    in    leaving 
hand-car  unlocked  and  acces- 
sible to  children. 
Illinois  Cent.  R.  Co.  v.  Wilson 
(Ky . ) ,  644. 
Liability  for  injury  to  passenger 
caused  by  stepping  on  banana 
pealing. 

Goddard  v.   Boston   &  M.  R. 
Co.  (Mass.),  423. 
Liability  for  maintaining  bridge 
of  railroad  assuming  duty  of 
municipality. 

Bush  v.  Delaware,   L.  &   W. 
R.  Co.  (N.  Y.),  516. 
Liability  for  negligence  where 
railroad  company  was  control- 
ling the  work  done   by  inde- 
pendent contractors. 
Louisville  &.  N.  R.  Co.  v.  Tow 
(Ky.),441. 

Pleading. 

Allegation  that  injuries  were 
inflicted  "by  reason  of  all  of 
appellants'  negligence"  in- 
cludes an  allegation  of  the 
negligence  of  the  engineer. 
Indianapolis  Union  Ry.  Co. 
v.  Houlihan  (lnd.),  915. 

Presumption  of  negligence  in 
action  for  injury  to  stock  on 
train. 

Central  of  Georgia  Ry.  Co.  v. 
Howard  (Ga.),  15. 

Proximate  cause,    definition. 
Wallin  v.  Eastern  Ry.  Co.  of 
Minnesota  (Minn. ),  611. 

NEW  TRIAL. 

Brief  of  counsel   accident ly   in 
file  of  papers  to  be  considered 
by  jury  in  retirement. 
Louisville  &  N.    R.  et  al.  v. 
Sides  (Ala.), 90. 
Effect  of  granting  motion. 
Central  of  Georgia  Ry.  Co.  v. 
Murphey  (Ga.),  555. 
Giving  time  to  complete  motion 
and    brief    where   hearing    is 
adjourned. 

Dorsey  v.  Central  of  Georgia 
Ry.  Co.  (Ga.),  566. 
Remittitur. 
Central   of    Ga.    Ry.    C^.    v. 
Perkerson  (Ga.),  63. 
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NEXT  OP  KIN. 

See  Death  by  Wrongful  Act. 

NON-ABUTTING  PROPERTY. 
See  Railroads  in  Streets. 

NONSUIT. 
Properly  refused  in  action  for 
injury  to  employee. 
Central  of  Ga.  Ry.  Co.  v.  Perk- 
erson  (Ga.),  63. 

NON-USER. 

See  Right  of  Way. 

NOTICE. 

See  Carriers  of  Freight 
Crossings. 

NOTICE  OF  LOSS. 

See  Connecting  Carriers. 

OBSTRUCTIONS. 

See  Streets  and  Highways. 

OPINION  EVIDENCE. 
See  Master  and  Servant. 

PARENTS. 

See  Children. 

PARTIES. 

See  Cattle  Guards. 
Mandamus. 
Railroads  in  Streets. 

Capacity     of    New     Hampshire 
administrator  of  estate  of  per- 
son who  had  resided  in  Massa- 
chusetts to  sue,  statutes. 
Boston  &  M.   R.    R.   v.   Hurd 
(C.  C.  A.),  674. 
Misjoinder  not  prejudicial. 
Louisville  &  N.  R.  Co.  v.  Van- 
cleave  (Ky.),477. 

PARTNERS. 

See  Connecting  Carriers. 

PENALTIES. 

See  Carriers  of  Passengers. 
Tickets  and  Fares. 

PERSONAL  INJURIES. 

See  Accidents  on  Tracks. 
Carriers  of  Passengers. 
Children. 
Crossings. 
Damages. 
Evidence. 
Licenses. 

Master  and  Servant. 
Trespassers. 


PERSONAL  INJURIES— ConVd 
Evidence. 
Physical  examination  of  plain- 
tiff,    whether    an    order    to 
make  is  ever  proper  evidence 
for  the    purpose  of    giving 
credit  to  testimony  of  phy- 
sicians appointed,  quaere  ? 
Aske  v.   Duluth  &  1.   R.   R. 
Co.  (Minn.),  819. 
Liability    for  second   injury   to 
switchman     injured     through 
negligence     of    engineer     in 
backing  train. 

Illinois    Cent.    R.    Co.    v. 
Stewart  (Ky.),  874. 
Separate    recovery    for    succes- 
sive injuries. 

Illinois    Cent.    R.    Co.    v. 
Stewart  (Ky.),  874. 

PHOTOGRAPHS. 

See  Evidence. 

PHYSICAL  EXAMINATION. 
See  Personal  Injuries. 

PLATFORM. 

See  Stations  and  Depots. 

PLEADING. 

See  Carriers  of  Freight. 
Carriers  of  Passengers. 
Death  by  Wrongful  Act. 
Limiting  Liability. 
Master  and  Servant. 
Negligence. 
Railroads  in  Streets. 

Amendments. 
Charleston  &  W.  C.  Ry.  Co.  v . 
Miller  (Ga.),  339. 
Count  combining  statutory  and 
common-law  negligence. 
Blackmore  V.    Mo.   Pac.    Ry. 
Co.  (Mo.),  360. 
Defect  in  petition  cured  by  ver- 
dict   in    action  for  injury  to 
brake  man  from  defect  in  road- 
bed. 

Chesapeake    &  N.    R.    Co.  v. 
Venable  (Ky.),  449. 

Forfeiture  of  right  of  way  for 
non user, -sufficiency  of  allega- 
tions of  bill. 

Lyman  v.  Suburban  R.  Co.  et 
al.   (111.),  828. 

Pleading  and  proof. 
Hicks    v.   Southern    Ry.    Co. 
(S.  Car.),  217. 

Under  Virginia  code. 
Norfolk  &.    W.  Ry.    Co.  v. 
Wood  (Va.),  317. 
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PLEADING—  Continued. 

Variance. 
Ausk  v.  Great  Northern  Ry. 
Co.  (N.  Dak.),  851. 
Whether  second  defense    a  n 
admission    of   allegations   of 
complaint. 

Upton  v.  S.  Car.  &  G.  E.  Ry. 
Co.  (N.  Car. ) ,  242. 

POSTAL  CLERKS. 

See  Carriers  of  Passengers, 

PREFERENTIAL  CLAIMS. 

See  Insolvency. 
Railroads. 

Loan  to  pay  interest  on  mort- 
gage coupons,    lender's  right 
to  preference  over  mortgagee. 
Con.  &  Bldg.  Co.  v.  Continen- 
tal Trust  Co.  (C.  C.  A.),  487. 
Of  unsecured  creditors. 
Rhode  Island  Locomotive 
Works  v.  Continental  Trust 
Co.  (C.  C.  A.),  481. 
Purchase  of   locomotives,  suffi- 
ciency of  evidence  as  to  right 
to  priority  of  payment  out  of 
proceeds  of  corpus. 
Rhode  Island  Locomotive 
Works  v.  Continental  Trust 
Co.  (C.  C.  A.),  481. 

PRESCRIPTION. 

See  Water  and  Water-Courses. 

PRESUMPTIONS. 

See  Carriers  of  Passengers. 
Fires. 
Trespassers. 

PRIVATE  CROSSINGS. 

Duty  to  maintain. 
Willingham    v.    Macon    &  B. 
Ry.  Co.  (Ga.),  340. 

PRIVATE  RAILROADS. 

Care    due   from    master  to  em- 
ployee of  private  railroad. 
Lynn  v.  Antrim  Lumber  Co., 
Limited,  (La.),  598. 

PROCESS. 

Service  on  foreign  corporations. 
Leroy  &  C.   Val.   Air-Line  R. 
Co.  v.  Sidell  (Kan.),  741. 

PROXIMATE  CAUSE. 

See  Frightening  Horses. 
Master  and  Servant. 
Negligence. 

PUNITIVE  DAMAGES. 
See  Damages. 


PUBLIC  PLACES. 

See  Railroads  in  Streets. 

PUBLIC  POLICY. 

See  Stations  and  Depots. 

QUESTIONS  OP  LAW  AND 
N      PACT. 

Whether  or  not  a  writing  is  am- 
biguous is  a  question  for  the 
court,  and  not  for  a  witness. 
Elliott  v.  Western  &  A.  R.  Co. 
(Ga.),  889. 

RAILROADS. 

See  Leases  and  Running  Pow- 
ers. 

Railroads  in  Streets. 

Right  of  Way. 

Taxation. 

Insolvency,  preferential  claims. 
Latta  v.  Lonsdale  et  at.  ( C.  C. 
A.),  270. 

RAILROAD       COMMISSION- 
ERS. 

Exoneration    by    railroad    com- 
missioner, charging  more  for  a 
short  than  a  long  haul. 
Louisville  &  N.  R.  Co.  v.  Van- 
cleve(Ky.),477. 
Right    to    charge    higher  rates 
than  those  fixed  by  the  rail- 
road commissioners. 
Mississippi  Railroad  Commis- 
sioner v.  Gulf  &  S.  I.  R.  Co. 
(Miss.),  864. 

RAILROADS  IN  STREETS. 

See  Crossings. 
Mandamus. 
Right  of  Way. 

Authority  of  trial  court  to  con- 
tinue an  encroachment  in 
highway  amounting  to  a  pub- 
lic nuisance. 

People  v  Northern  Cent.  Ry. 
Co.  (N.  Y.),192. 

Authority  to  change  course  of 
highway  or  to  condemn  land 
for  such  purpose,  New  York 
statute. 

People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y. ) ,  192. 

Backing  train  through  city,  neg- 
ligence and  contributory  neg- 
ligence. 

Lampkin  v.  McCormick  (La.), 
713. 

Care    required    of    railroad    at 
street  crossing. 
Louisville  &  N.  R.  Co.  v.  Cum- 
mins' Adm'r  (Ky.),  774. 
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Collision  between  train  backing 
through  city  and  another  train, 
negligence  and  contributory 
negligence. 

Lampkin  v.  McCormick  (La.), 
714. 
Compensation  to  abutter  for  in- 
juries from   change  of  street 
grade,  statute. 

In  re  Grade  Crossing  Com'rs 
of  City  of  Buffalo  (N.   Y.), 
746. 
Crossings,  care  required  of  both 
railroad  and  pedestrian. 
Louisville  &  N.  R.  Co.  v.  Cum- 
mins' Adm'r  (Ky.),  774. 
Deprivation  of  lateral  support, 
liability  of  company. 
Mosier  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  508. 
Direction  of  verdict  in  proceed- 
ing to  compel   restoration  of 
highway. 

People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y.),  192. 
Duty  of  railroad  to  restore  high- 
way, statute. 

Bush  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  Y.),  516. 
Liability  for  injury  to  property 
caused  by  obstructing  railroad 
embankment. 

Dairy  v.   Iowa  Cent.   Ry.  Co. 
(Iowa),  743. 
Mandamus    proper    remedy    to 
com  pel    railroad    to  restore 
highway  to  former  condition. 
People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y.),  192. 
Mandamus  to  railroad  to  compel 
removal  of  obstruction,   suffi- 
ciency of  affidavit  under  New 
York  statute. 

People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y.),  192. 
Notice  to  highway  commissioner 
of  intention  to  make  change 
in  crossing  as  a  condition  pre- 
cedent to  right  to  make  al- 
teration under  New  York 
statute. 

People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y.),192. 
Open    spaces    between    railroad 
tracks  in  unimproved  street  as 
public  places. 

Lampkin  v.  McCormick  (La.), 
713. 
Parties    in   mandamus  proceed- 
ings to  compel  lessee  of  rail- 
road to  remove  obstructions. 
People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y.),  192. 


Right  of  railroad  company  to 
answer  petition  of  grade  cross- 
ing commissioners  to  deter- 
mine the  compensation  to  be 
paid  owners  of  lands  injured 
by  a  change  of  street  grade  so 
as  to  make  it  possible  to  cross 
by  a  viaduct  instead  of  at 
grade. 

'  In  re  Grade  Crossing  Com'rs 
of  City  of  Buffalo  (N.  Y.), 
746. 

Sufficiency  of   petition    for    ap- 
pointment of  grade    crossing 
commissioners. 
In  re  Grade  Crossing  ConTrs 

of  City  of  Buffalo  (N.    Y.), 

746. 

Whether  owner  entitled  to  com- 
pensation for  injuries  to  non- 
abutting  property  from  change 
of  grade. 
In  re  Grade  Crossing  Com'rs 

of  City  of  Buffalo  (N.    Y.), 

746. 

RATES. 

See  Carriers  of  Freight. 

Tickets  and  Fares. 

Power  of  state  to  regulate  rates 
for   passing    through  another 
state. 
Kansas    City    S.    Ry.    Co.    v. 

Board    of    Railroad    Com'rs 

(Ark.),  178. 

RELEASE. 

See  Evidence. 

Master  and  Servant. 

Burden  of  proof  as  to  validity  of 
release  of  claim  for  personal 
injuries  signed  by  illiterate 
without  knowledge  of  con- 
tents. 

Boutten  v.  Wellington  &  P.  R. 
Co.  (N.  Car.),  576. 

No  presumption  of  consideration 
from  existence  of  seal. 

Boutten  v.  Wellington  &  P.  R. 
Co.  (N.  Car.),  576. 

RELIEF  DEPARTMENT. 

Whether  pledge  of  certificate  an 
assignment  of  widow's  right 
of  action  for  death  of  husband. 
Cowen  v.  Ray  (C.  C.  A.),  531. 

REMARKS  OP  COUNSEL. 
See  Trial. 


GBNERAI,  INDEX 


965 


•  REMOVAL  OF  CAUSES. 

No  separable  controversy  where 
joint  action  against  employer 
and  employee's. 

C.  &  O.  Ry.  Co.  v.  Lucy  Dixon 
et  al.  (U.  S.),  79. 
Parties. 

Chesapeake  &   N.    R.  Co.  v. 
Venable  (Ky.),  449. 

BBS  GEST^S. 

Admissions  of   conductor   and 
brakeman  as  to  intoxication  of 
deceased  employee. 
Parker  v.  Winona  &  St.  P.  R. 
Co.  (Minn.),  594. 

Evidence  of  movements  of  other 
trains,  in  action  for  injury  to 
bicycle  rider  at  crossing. 
Louisville  &  N.  R.  Co.  v.  Stew- 
art (Ala.),  34. 

BES  JUDICATA. 
See  Law  of  Case. 

In  action  by  city,  where  pur- 
chaser of  railroad  claimed  ex- 
emption. 

Baltimore,  C.  &  A.  Ry.  Co.  v. 
Commissioners  of  Wicomico 
County  (Md.),  284. 
Commissioners    of    Wicomico 
County  v.  Baltimore,  C.  &  A. 
Ry.  Co.  (Md),  284. 
Prior  decision    as   to    effect   of 
statute    requiring  railroad    to 
sell    stop-over    tickets    is   not 
stare  decisis  in    action   to  re- 
cover penalty  for  violation  of 
statute. 

Southern   Pac.   Co.  v.  Robin- 
son (Cal.),  160. 

REVERSAL. 

Judicial  discretion   to   render 
judgment  or  remand. 
Chicago  B.   &  Q.   R.   Co.    v. 
Yost  (Neb. ) ,  92. 

BEVIEW. 

See  Appeal. 

RIGHT  OP  WAY. 

Adverse  use  of  right  of  way  as 
pass  way. 

Thompson  v.  Louisville  &  N. 
R.  Co.  (Ky.).  665. 

Company  may  determine  neces- 
sity of  exercising  the  power  to 
appropriate  land  under  Sand. 
&  H.  Dig.  §  6175. 
McKennon  v.  St.  Louis,  I.  M. 
&  S,  Ry.  Co.  (Ark.),  527. 

Continuance    of    condition    in 


RIGHT  OP  "WAY— Continued. 

grant  as  to  stoppage  of  trains. 
Gray  et  al.  v.  Chicago,  M.  & 
St.  P.  R.  Co.  etal.  (111.),  252. 
Continuance  of  conditions  sub- 
sequent of  grant. 
Lyman  v.   Suburban  R.    Co. 
(111.),  828. 
Ejectment  to  recover  excess  of 
land  appropriated. 
McKennon  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  (Ark.),  527. 
Ezclusiveness  of  remedy  of  land 
owner,  under  Sand.  &  H.  Dig. 
§  2734  to  recover  damage  where 
land  has  been  appropriated  by 
railroad. 

McKennon  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  (Ark.),  527. 

Forfeiture. 

Demand  for  compliance  with 
conditions  subsequent  of 
grant. 

Lyman  v.  Suburban  R.  Co. 
(III.),  828. 
Grantor  not  debarred  to  re- 
cover easement  in  street  as 
having  adequate  remedy  at 
law. 

Lyman  v.  Suburban  R.  Co. 
(111.),  828. 
Nonuser,  sufficiency  of  allega- 
tions of  bill. 

Lyman  v.  Suburban  R.  Co. 
(111.),  828. 
Right  of  subsequent  purchaser 
of  land  to  compensation. 
Green  v.  South-Bound  R.   Co. 
(Ga.),664. 
Right  to    enjoin   occupation  of 
land  recovered  by  railroad  in 
ejectment    until    payment  of 
value  of  improvements. 
Rutland  R.  Co.  v.  Chaffee  (Vt.), 
513. 
Right  to  recover  value  of  im- 
provements on  land    recov- 
ered by  railroad  in  ejectment. 
Rutland    R.    Co.    v.    Chaffee 
(Vt.),  513. 
Right   to  recover  value  of   im- 
provements on  land  recovered 
by  railroad  in  ejectment  not 
precluded  by  V.  S.  §  1500. 
Rutland  R.  Co.  v.  Chaffee  (Vt.), 
513. 

Validity  of  condition  as  to  stop- 
page of  accommodation  trains, 
public  policy. 

Gray  et  al.  v.  Chicago,  M.   & 
St.  P.  R.  Co.  etal.  (111.),  252. 

Whether  conditions  subsequent 
of  grant  requiring  erection  of 
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passenger  stations  at  certain 
points  void  as  against  public 
policy. 

Lyman   v.    Suburban   R.    Co. 
(111.),  828. 
Whether  town  could  release  from 
performance  of  conditions  sub- 
sequent of  grant. 
Lyman    v.   Suburban   R.    Co. 
(111.),  828. 

RIGHTS. 

See  Interstate  Commerce. 

RIPARIAN  RIGHTS. 

See  Water  and  Water-Courses. 

ROAD  BED. 

See  Master  and  Servant. 

ROLLING  STOCK. 
See  Taxation. 

RULES. 

See  Master  and  Servant. 

RULES  OF  COURT. 

Right  to  complain  of  failure  to 
file  abstracts  and  motions  in 
time. 

Trott  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  391. 

SERVICE  OF  PROCESS. 
See  Process. 

SIGNALS. 

See  Accident  on  Track. 
Crossings. 
Stock,  Injuries  to. 

SPEED. 

See  Crossings. 

STATIONS  AND  DEPOTS. 

See  Licensees. 

Master  and  Servant. 

Action  for  breach  of  contract  to 
establish  depot,  defenses. 
Yazoo  &  M.  V.  R.  Co.  v.  Bald- 
win (Miss.),  479. 
Duty  to  establish  and  maintain 
depot  under  Georgia  statute. 
Page  v.  Louisville  &  N.  R.  Co. 
(Ala.),  1. 
Duty  to  maintain  waiting-room. 
Page  v.  Louisville  &  N.  R.  Co. 
(Ala.),l. 

Liability  for  injury  to  passenger 
caused  by  stepping  on  banana 
pealing. 

Goddard  v.  Boston  &  M.  R.  Co. 
(Mass.),  423. 


STATIONS     AND     DEPOTS— 
Continued. 

No  cause  of  action,  under  Ala- 
bama statute,  for  failure  to 
maintain  waiting-room,  until 
performance  of  duty  has  been 
required  by  railroad  commis- 
sioners. 

Page  v.  Louisville  &  N.  R.  Co. 
(Ala.),l. 

Remedies  where  breach  of  con- 
tract to  establish  depot. 
Yazoo  &  M.  V.  R   Co.  v.  Bald- 
win (Miss.).  479. 

Whether  condition  subsequent 
of  grant  of  right  of  way  re- 
quiring erection  of  passenger 
stations  at  certain  points  are 
void  as  against  public  policy. 
Lyman  v.  Suburban  R.  Co. 
et  at.  (ill.),  828. 

STATUTES. 

See  Crossings. 

Death  by  Wrongful  Act. 
Employers'  Liability  Acts. 
Master  and  Servant. 
Railroads  in  Streets. 

STOCK,  INJURIES  TO. 

Duty  of  trainmen  to  look  out  for 
stock. 

Georgia  R.  &  Banking  Co.  v. 
,  Churchill  (Ga.),  17. 

Evidence. 

Burden  of  proof  on  plaintiff  to 
show  that  the  killing  of  stock 
on  track  was  the  result  of 
defendant's  negligence. 
Mire  v.  Yazoo  &.  M.  Val.  R. 
Co.  (La.),  761. 

Of    failure    to    give    crossing 
signals,  in  action   for  injury 
to  stock  near  crossing. 
Willingham  v.  Macon  &  B. 
Ry.  Co.  (Ga.),340. 

Gate  left  open  by  unknown  per- 
son without  actual  or  imputa- 
ble knowledge  or  notice  of  the 
company. 

Kavanaugh  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.  (Mo.),  755. 

Negligence. 

Sufficiency  of  evidence. 
Mire  v.  Yazoo  &  M.  Val.  R. 
Co.  (La.),  761. 
Presumption  of  negligence. 
Central    of    Ga.    Ry.    Co.    v. 
Howard  (Ga.),  15. 

Signals. 

Absence  of  evidence  that  fail- 
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ure  to    give  was    cause    of 
injury. 

Mankey  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (S.  Dak.),  248. 
Sufficiency  of  evidence  of  negli- 
gence. 

Southern   Ry.   Co.   v.  Shirley 
(Ala.),  60. 
Verdict  warranted  by  evidence. 
Willingham  v.  Macon  &B.  Ry. 
Co.  (Ga.),  340. 

STOP,  LOOK  AND  LISTEN. 
See  Crossings. 

STOPPAGE  IN  TRANSITU. 
See  Carriers  of  Freight. 

STREETS. 

See  Railroads  in  Streets. 

STREETS  AND  HIGHWAYS. 

See  Crossings. 

Parties    in  mandamus  proceed- 
ings   to    compel    railroad     to 
remove  obstruction. 
People  v.  Northern  Cent.  Ry. 
Co.  (N.  Y.),  192. 

TAXATION. 

See  Local  Assessments. 

Constitutionality  of  statute  pro- 
v  i  d  i  n  g  for  distribution  of 
rolling  stock  among  counties. 
Baltimore,  C.  &  A.  Ry.  Co.  v. 

Commissioners  of  Wicomico 

County  (Md.),284. 
Commissioners    of    Wicomico 

County  v.  Baltimore,  C.    & 

A.  Ry.  Co.  (Md.),284. 

Distribution  of   rolling    stock 
among  counties,  statute. 
Baltimore,  C.  &  A.  Ry.  Co.  v. 

Commissioners  of  Wicomico 

County  (Md.),284. 
Commissioners    of    Wicomico 

County   v.   Baltimore,  C.    & 

A.  Ry.  Co.  (Md.),284. 

Estopped  to  object   to  time    of 
assessment. 
Baltimore,  C.  &  A.  Ry.  Co.  v. 

Commissioners  of  Wicomico 

County  (Md.),  284. 

Commissioners  of  Wicomico 
County  v.  Baltimore,  C.  &  A. 
Ry.  Co.  (Md. ) ,  284. 

Property  not  used  for  railroad 
purposes. 
In  re  Erie  R.  Co.   (N.  J.),  695. 

Property  subject  to. 
In  re  Erie  R.  Co.   (N.  J.),  695. 


TAXATION—  Continued. 

Time   for    assessment    under 
Maryland  statute. 
Baltimore,  C.  &  A.  Ry.  Co.  v. 

Commissioners  of  Wicomico 

County  (Md.),284. 
Commissioners    of    Wicomico 

County  v.  Baltimore,  C.  &  A. 

Ry.  Co.  (Md.),  284. 
Where  railroad  bridge  over  nav- 
igable river  is  assessable. 
Chicago,  B.    &  Q.    R.    Co.    v. 

Richardson   County    (Neb.), 

702. 

TICKETS  AND  FARES. 

Action  to  enjoin  prosecution 
under  California  statute  grant- 
ing stop-over  privileges,  to 
prevent  multiplicity  of  suits. 
Southern  Pac.  Co.  v.  Robinson 
(Cal.),160. 

Time  limitation. 
Coburn  v.  Morgan's  Louisiana 
&  T.  R.  Co.  (La.),  402. 

Whether  passenger's  assent  to 
limitations  of  carrier's  liability 
for  baggage  is  conclusively 
presumed  from  his  acceptance 
of  receipt. 

Merrill  v.  Pacific  Transfer  Co. 
(Cal.),143. 

Who  may  recover  penalty  for 
refusal  to  sell  tickets  confer- 
ring stop-over  privileges  pro- 
vided  for  by  California 
statute. 

Southern  Pac.  Co.  v.  Robinson 
(Cal.),160. 

TOOLS.   . 

See  Master  and  Servant. 

TORTS. 

See  Master  and  Servant. 

TRACKS. 

Evidence. 

Expert  testimony  as  to  what 
constitutes  a  safe  condition 
of  tracks,  in  action  for  in- 
jury to  brakeman  caused  by 
gravel  pile  in  station  yard. 
Hurst  v.  Kansas  City,  P.  & 
G.  R.  Co.  (Mo.),  899. 

TRESPASSERS. 

See  Accident  on  Track. 

Children. 

Authority     of    brakeman     to 
eject,  effect  of  secret  instruc- 
tions to  servant. 
Illinois  Cent.  R.  Co.  v.  West 
(Ky.),239. 
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Care  required  in  ejecting  tres- 
passer from  train. 
Cook    v.   Southern    Ry.  Co. 
(N.  Car.),  591. 
Contributory     negligence     in 
sitting  down  on  track. 
Smith  v.  Ga.  R.  &  Banking 
Co.  (Ga.),20. 
Duty  to  look  out  for  trespassers 
on  track. 

Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  586. 
Duty  to  trespassers  on  track, 
instructions. 

Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  586. 
Duty    to    trespasser  seen    on 
track. 

Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  586. 
Ejected  passenger  is  not  a  tres- 
passer     while      necessarily 
crossing  trestle. 
Southern   Ry.  Co.  v.   Lynn 
(Ala.),  570. 

Evidence. 

That  rules  of  company  forbid- 
ding brakeman  to  eject  tres- 
passers were  mere  pretexts. 
Houston  &  T.  C.  Ry.  Co.  v. 
Rutherford  (Tex.),  710. 
Evidence  as   to   apparent  help- 
lessness of  trespassers  sitting 
on  end  of  cross  tie. 
Upton   v.  S.  Car.  &  G.  E.  Ry. 
Co.  (N.  Car.),  242. 
Liability  for  ejecting  trespasser 
from  moving  train. 
Cook  v.  Southern  Ry.  Co.  (N. 
Car ),  591. 
Liability  for  ejection  of  trespas- 
ser   from     moving    train     by 
brakeman   acting  without  au- 
thority. 

Cook  v.  Southern  Ry.  Co.  (N. 
Car.),  591. 
Nonsuit    in    action    for    killing 
trespasser    sitting  on  end  of 
cross  tie. 

Upton  v.  S.  Car.  &  G.  E.  Ry. 
Co.  (N.  Car.),  242. 

Passenger    crossing    tracks    to 
depot  is  not  a  trespasser. 
Girton    v.    Lehigh   Valley  R. 
Co.  (Penn.),  157. 

Presumption   that    person   seen 
on  track  has  ordinary  faculties. 
Smith    v.  Ga.   R.   &  Banking 
Co.  (Ga.),  20. 

Question  for  jury  whether  tres- 
passer was  injured  by  jumping 
from  moving  train. 


TRESPASSERS—  Continued. 

Cook  v.  Southern  Ry.  Co.  (N. 
Car.),  591. 

Waiver  of  rule  forbidding  brake- 
man  to  eject,  instructions. 
Houston   &  T.  C.  Ry.  Co.   v. 
Rutherford  (Tex.),  710. 

TRIAL. 

See  New  Trial. 
Verdicts. 

Arguments  of  counsel,  right  to 
open  and  close. 

Willingham  v.  Macon  &  B.  Ry. 
Co.  (Ga.),  340. 

Courts'  comments  on  evidence. 
Simmons  v.  Pennsylvania  R. 
Co.  (Penn.),  466. 

Improper  remarks  of  counsel  as 
ground  for  new  trial. 
Perry  v.  Western  North  Caro- 
lina R.  Co.  (N.  Car.),  659. 

Introduction  of  evidence. 
Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  587. 

Jury  not  entitled  to  possession  of 
pleadings  on  retirement. 
Blackmore  v.  Mo.  Pac.  Ry.  Co. 
(Mo.),  360. 

Misconduct  of  counsel  in  argu- 
ment, whether  ground  for 
reversal. 

Illinois  Cent.   R.  Co.  v.  West 
(Ky.),  239. 

Reception  of  evidence. 
Georgia  R.  A  Banking  Co.  v. 
Churchill  (Ga.),  17. 

Right  to  complain  of  failure  td 
file  abstracts  and  motions  in 
time. 

Trotts  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  391. 

VARIANCE. 
See  Pleading. 

VERDIOTa 

Answers  to  interrogatories  not 
overbearing  general  verdict 
declaring  plaintiff  free  from 
fault,  in  action  for  injuring 
telegraph  operator  crossing 
track. 

Indianapolis  Union  Ry.  Co.  v. 
Houlihan  (Ind.),  915. 

General  and  special. 
Schulte  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  356. 

WAITING-ROOM. 

See  Stations  and  Depots. 
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WANTONNESS.  WILLFULNESS. 

Sufficiency  of  evidence  of.  Sufficiency  of  evidence. 

Sharp  v.  Missouri  Pac.  Ry.  Co.  Sharp    v.   Missouri    Pac.   Ry. 

(Mo.),  47.  Co«  (Mo.),  47. 

WILLFCJL  TORTS. 

WAREHOUSEMEN.  &,  MasUr  and  Servant 

Liability  for  baggage.  wTTKrwaftiaft 

Blackmore    v.   Missouri    Pac.  WITNESSES. 

Ry.  Co.  (Mo.),  361.  Credibility. 

Lonser  v.  Lehigh  Val.  R.  Co. 

WATER      AND      WATER-  x^^w^ll^' 

COURSES.  Impeachment. 

„    .  Western    &    A.    R.    Co.   v. 

Commencement  of  time  required  Vaughan  (Ga.),  512. 

for  prescription  to  ripen  where  Refusal  to  admit  brief  of  testi- 

lower  land  is  injured  by  rail-  mony    on    former    trial    as 

road  bridge.  ground  for  new  trial. 

Eells  v.  Chesapeake  &  O.  Ry.  Dorsey  v.  Central  of  Georgia 

Co.  (W.  Va.),  669.  Ry.  Co.  (Ga.),  566. 

Limitations    where    injuries   to  WRITINGS, 

lower  land  are  caused  by  rail-  5.     n-^u*—  ~r  1  ~«.  ^-^/  jbuw 

road  bridge,  continuous  injury.  S"  Quesitons  °fLaw  and  Faci* 

Eells  v.  Chesapeake  &  O.  Ry.  YARDS. 

Co.  (W.  Va.),  668.  See  Master  and  Servant. 
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